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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

- " No.16-12665
' Non—Arg_ument_ Ca_lendar‘

~ D.C. Docket No. 8:13-cv-01424-CEH-JSS

WALTER N. RHODES, JR.,
Petitioner - Appellant,
Versus

HARDEE CI WARDEN,
FLORIDA PAROLE COMMISSION,
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

Respondents - Appellees.

Appeal from the United States District Court
for the Middle District of Florida

(January 16, 2018)

Before TJOFLAT, WILSON, and JORDAN, Circuit J udges.

PER CURIAM:
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The petitioner, Walter Rhodes, Jr., appeals the dismissal of certain claims in
his federal habeas petition that were determined to be time-barred under 28 U.S.C.
§ 2244(d)(1). We affirm the dismissal of those claims because the pétitioner did
not initiate collateral state proceedings until more than a year after the decision of
the parole board became final. See id. § 2244(d)(1)(A).
. .

- In 1969, the petitioner was convicted of assaulf with intent to commit
robbery in Florida state court. He received a sentence of seven and one-half years
in.prison. The Florida Parole Commission (“FPC”) released him on parole on.
January 22, 1974.

‘While out on parole, the petitioner was convicted of second degree murder
and kidnapping on April 28, 1976, again in Florida state court. He received a life
sentencé. The FPC revoked his parole for the previous convictions on November
18, 1976.

- In 1977 and 1981, the petitioner was twice convicted of ‘atterﬁpted escape ..
from prison. For those convictions, he received sentences of fifteen and five years
to run consecutively with his other sentences.

The FPC released the petitioner on parole a second time on April 12, 1994.
On December 22, 1994, however, the FPC issued a warrant for his arrest after he

failed to report for treatment. He eluded capturg for over a decade, until he was
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convicted of perjury in the state of ‘Washington." ‘The petitioner served a sentence
in Washington for this conviction.  He was then reméved to Florida on account of
his parole violations. -

- During a hearing on October 3, 2005, the petitioner pled guilty to various

| parole violations: The FPC revoked his parole onvNovember 9,2005and - "

 imprisoned-thepetitiorier to Serve the remainder of HisSeritences. OFMEY T7, ™

2006, the FPC established his presﬁmptive parole release date to be F e‘bruafy 4, -
2047 and set his f’nekt parole interview date for January 2011. The 'petitioner '
sought administrative review of this decision on July 4, 2006. The FPC dehiéd his
request for review on September 22, 2006, which rendered its pardle decision final.
Over a‘year later, on December 24, 2007, the petitioner applied for a writ of
mandamus in the Second Judicial Circuit for Leon County, Florida. ‘He challenged
the revocation of his parole, his presumptive parole release -date," and the date of his

nextparole interview. At the FPC’s request, the state court granted aremand so

that the FPC could récaiculate the presumptive pa’i*blé release date. On August 6,

2008, the FPC recalculated the petitioner’s presumptive parole release date as June

! The petitioner was sentenced to thirty-three months of prison in Washington for perjury. .
It seems that he did not serve this entire sentence before being taken to Florida for a parole
hearing. ’ : I
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4,2042.% Following this recalculation, the Second Judicial Circuit denied the
petition of mandamué on September 12, 2011.

The petitioner filed a petition for writ of certiorari in the First I_)istﬁct Court
of Appeal of Florida (“DCA”) on Novembér_ 7,‘ 2008. uThc DCA granted the
petition on July 17, 2009 and remanded the case 't‘lo'ithe Sepond Jﬁdicial Cirbuit SO
that the petit'ioher couid receive 20 days to‘v reply to the r"e‘sﬁondent’.s. i'equnse as -
required under Florida law. Rhodeis v. Fla. Parole Comm’n, 12 So. 3d 1275, 1275
(Fla. Dist. Ct. App. 2009). After the petitidnér ﬁled hlS r‘eply. brief, the Second
Judicial Circuitvonce again denied his pgtition for wr1t of _mand_airﬁus.

The petitioner filed a second petition to the DCA on October 12, 2011. The

DCA denied the petition on April 20, 2012. Rhodes v. Fla. Pa.r_ble..'C_omm 'n, 88 So.

3d 938, 938 (Fla. Dist. Ct. App. 2012). The petitioner filed a motion for rehearing,

which was denied on May 31, 2012. The mandate was issuéd on June 18, 2012.
On May 29, 2013, the petitioner filed a petition vfor,wr.it Qf mandamus in the

District Court for the Middle DiStfict bf Florldawlth respecttothe élaims af

issue,’ the District Court determined that the statute of limitations began to run, at

? In the recalculation the FPC “re-visited the Salient Factor Score on the ‘C’
Commitment.” Specifically, the FPC reduced the matrix time range for his conviction for
attempted escape from 90-120 to 48-64, resulting in a 56-month reduction to his prospective
parole release date. The FPC did not alter the matrix time ranges for any other of his
convictions. S

* The Certificate of Appealability restricts our review to whether claims 4 through 7 and
9 through 14 are time barred. In his petition, the petitioner claimed the following:

4
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The state court denied his right to due process by:

(a) relying on a false statement submitted by the FPC that the
Miami-Dade County Attorney's Office testified at the commission
hearing regardmg Rhodes's murder conviction (“Claim 17);

(b) allowing the FPC to assert the doctrine of laches as an
affirmative defense before the state court (“Claim 2”)

| (c) concluding that the entire record from the FPC had been
TN Trecords “Claim 3”)
The FPC denied his right to due process by:

(a) committing an ex post Jacto violation when calculating his
presumptive parole release date in 2006 by retroactively applying
the current guidelines and increasing his sentence on hlS “O”
commitment score (“Cla.lm 4,

(b) committing double jeopardy violations by perm1ttmg illegal
aggravations and aggregatron of expired sentences of his “0”
cominitmént score in calculating his presumptive parole release
date (“Claim 57);

(c) improperly setting the “time begins” date when it did not give
him credit for time served in setting his presumptive parole release
date in its May 25, 2006 decision (“Claim 6™);

(d) increasing his penalty in setting his presumptive parole release
date as 2047 without written specificity and particularity ("Claim
7")

() wolatmg Flonda statutes when it sohcrted non-victims to
oppose his paro‘e (“Claim'87); : : :

() not consndenng a legal document that was submitted into
evidence prior to setting his presumptlve parole release date at
2047 (“Clalm 9); :

The FPC committed ex post facto violations by:

() retroactively applying the current revised guidelines, which
substantlally increased Rhodes's presumptive parole release date
set in 2006 (“Claim 10™); :

- (b) taking away the gain time Rhodes accumulated on his original
commitment in setting his presumptive parole release date in 2006
(“Claim 117);

(¢) increasing his parole reviews to every five years from every
two years (“Claim 12”)

revnewed d despite the ,far‘t that fhe FP(’ had lost ar destroyed D T SR
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the latest, when the FPC denied the request for administrative review on September
22.2006. Given this, the District Court held that the one-year limitations period
had run by the time the petitioner initiated collateral state proceedings on
December 24, 2007. It thus dismissed the claims.

He now appeals to us on the ground that the District-Court erred in -
deterfnining the on_eéyear limitations period began to run on 'SeptemBér'ZZ, 2006
when the parole decision became final, rather fha‘n August 6, ZOOS'when the FPC
recalculated his prospective parole release date.

- o . -

We consider de novo the dismissal of a federal habeas petition as untimely..
28 U.S.C. 2244(d); Cole v. Warden, Ga. State Prison, 768 F.3d 1150, 1155 (11th -
Cir. 2014). We may affirm the denial of habeas reli_ef. on any ground supported by
the record. Trotter v. Sec "y, Dep’t of Corr&.,‘ 535 F.3d 1286, 1291 (11th Cir. 2008).

Under § 2241, a prisoner may seek a writ of habeas corpus if he or she is “in

custody in violation of the Constitution or laws or treaties of the United States.”

The FPC committed double jeopafdy violations by:

(a) increasing the amount of time Rhodes must serve in calculating .
his “O” commitment score because it relied on expired sentences
(“Claim 13”); and

(b) failing to give Rhodes credit for time served from September 9,
2003, the date of his arrest for his parole violation, through August
9, 2005, in setting his presumptive parole release date on May 25,
2006 (“Claim 14”).

B 2+ 3
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28 U:S.C.-§ 2241(c)(3). - Challenges to the execution of a sentence are proper under
§ 2241—for instance, a cha‘llenge to @ decision of a parole commission. Antonelli
v. Warden, U.S.P. Atlanta, 542 F.3d 1348 1352 (11th Cir. 2008). The habeas

petltlons of prisoners held in custody under the Judgment of a state court must

.‘comply with the restrlctlons in § 2254 which include a one-year 11m1tat10n period.

T homas*v Crosby,"371 ‘F 3d 182 787 (11th Clr 2004) Mea’berify v Crosby, 351
F.3d 1049,_ 1060, 1064 (l.lth Cir. 2003). )

o Section 2244 irhposes a one-year limitation period on an application for writ
of habeas éorpus brought by an individual “in custody pursuant fo a judgment of a
State court.” 28 U.S.C..§ 2244(d)(1). For present purposes, this limitation period
begins to run from the latest of either: (1) “the date on which the judgment became
final by the conclusion of direct review or the expiration of the time for seeking
such review,” or (2) “the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due diligence.” Id. §
2244(d)(1)(A), (D).

In this case, the petitioner challgnges the FPC’s revocation of his parole on
November 9, 2005 and its calculation of his presumptive parole releas_e and
interview dates on May 17, 2006. \_H'e sought'adrﬁinistrative review of the
establishment of his presumptiye parovle release date on July 4, 2006. The FPC

denied administrative review on September 22, 2006. | Therefore, at the latest, the

-
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statute of limitations began to run on September 22, 2006. Id. § 2244(d)(1)(A).*
He did not file his application for a writ of man’damﬁs in sfate court until December
| 24,2007. This means that 458 days elapsed between the date on which the parole
decision became final and the filing of the writ of mandamus in state éourt. The
petitioner did not file his habea'tsv petition in federal court until May 29, 2013.
Because the petitioner filed a state collateral petition after his one-year period for'}
filing a federal habeas petition had run, he is ineligible for statutory tolling. See -
Hutchinson v. Florida, 677 F.3d 1097, 1'0984 (11th Cir. 2012).

The petltloner argues that the recalculatlon of hlS parole reiease date on
August 6, 2008 restarted the hmltatlons perlod under 28 U.S. C. § 2244(d)(1)(D).
His argument fails-because none of the claims arise from the recalculation; they
challenge the revocation of his parole and the calculation of his parole release and
interview dates.” His claims are time-bérfed: Thérefore, we affirm.

AFFIRMED.

4 We have not decided which provision of § 2244(d)(1) applies to challenges to parole
decisions. In Brown v. Barrow, we held that § 2244(d)(1)(D) applies where the petitioner did not
commence proceedings before either a state court of the parole board before filing a federal
habeas petition. 512 F.3d 1304, 130608 & n.1 (11th Cir. 2008). On its facts, Brown does not
foreclose the application of § 2244(d)(1)(A) to challenges of the decisions of parole boards. In
this case, we need not investigate this issue further because the petltloner s claims are time-
barred under both § 2244(d)(1)(A) and (D). -

- 5 The FPC only recalculated his “C” commitment and criminal recidivist scores, which
the petitioner did not challenge in his habeas petition.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
| "~ TAMPADIVISION .
WALTER N. RHODES, R,
- Petitioner,
V. - | CASE NO. 8:13-cv-1424-T-36 AEP

 FLORIDA PAROLE COMMISSION,
etal.,

Respondents. _

ORDER
Petitioner, an inmate in the Florida penal system, proceeding pro se brings this Petition for

Writ of Habeas Corpus pursuant to 28 U.S.C. § 2241 (Doc. 1). The Court has considered the

| -Pctiﬁbn, Res’po’ndenﬁ’ responses, (Doc'.‘ Nos. 8, 9), and Petitioner’s Reply (Doc. 10). Upon

review of the briefs and record, the Court concludes the petition must be denied.'
‘L. BACKGROUND

Petitioner was convicted in 1‘969 in the Eleventh Circuit Court in and for Dade Couhty,
Florida in caée number 69-2765 of assault with intent to commit a felony,. to wit: robbety. The
trial court sentenced Petitioner to a séven and one-half year term.of imprisonment.lv (Doc. 9-2 at
2). Petitioner also entered a plea in the same courf in caée number 69-5709 to another charge of |
assault with intent to commit a felony, to wit: robbery. (Doc. 9-3 at 2). The trial court imposed
a seven and one-half yéar term of imprisonment to run consecutive to the S__e_ntenée in case number

69-2765. . Id: On January 22, 1974, the Florida Parple Cor'nvmission (“FPC”) released Petitioner '

_ 'The habeas petition alleges three grounds for relief. Each of the grounds, however, has
multiple sub-parts. The Court, therefore, has counted each sub-part as an individual claim in order
to more easily address each claim raised by Petitioner. -

APPIDIY B
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from prison on parole. (Doc. 9-4 at2). While on parole, Petitioner committed and was convicted
convicted of two counts of second degree murder and one count of kidnaping in the Seventeenth
Judicial Circuit Court, in and for Bfoward County, Florida in case number 76-1275, and Was,
sentenced to life in prison. (Doc. 9-5 at 1-§). On Nov-ember 18, 1976,- the FPC revoked
Petitioner’s parole. (Doc. 9-6). |

In 1977, Petitioner was convicted of attempted escape in the Twelfth Judicjél Circuit Court,

.in and for Desoto County, Florida in case number 77-76-CF. (Doc. No. 9-7). The trial court

sentencgd Petitioner to a ﬁfteen;year term of imprisonment to run consecutive to any sentence
Petitioner was serving. Id.

In 1981, Petitioner was convicted of attempted escape from prison in the Sixtlh Judiciél
Circuit Court, in and for Pasco County, Florida in case number 81-2295. (Doc. No. 9-8). The
trial court ‘seritcnced Petitioner to a five-year term of imprisonment to runvconsecutive to any
sentences currently being sérved by Petitioner. Id.

On April 12, 1994, the FPC released Petitioner on parole. (Doc. No. 9-9). On December
22, 1994, the FPC issued a warrant for the retaking of Petitioner because he had absconded and
failed to report for treatment. (Doc. No. 9-10). Petitioner remained at large for more than ten ‘
years. On July 19, 2004, Petltloner was convicted of perjury in Washmgton in case number 03-
1- 00295 8. (Doc. No. 9 11 at 12- 22) The trial court sentenced Petltloner to athlrty three month
month term of i 1mpr1sonment. Id.

The final parole revocation hearing on Petitioner’s Florida convictions was cond_ucfed on
October 3, 2005, after Petiti_oner’s is"entence for the Washington conviction concluded. Pétitioner

pleaded guilty to the péro]e violations. (Doc. 9-12 at 2-9). On November 9, 2005, the FPC



Ca‘Sé“8T173T¢01444-LI:H-Jbb Document 13" Filed 0472172016 Page 3 of 14 PagelD -
: ' 434

revoked Petitioner’s parole. | (Doc. 9-12 at 2). On May 17, 2006, the FPC establish'ed Petitioner’s
Petitioner’s presumptive parole release date (“Pi’RD”) tobe F cbfuary 4,2047, and determingd that
Petitioner’s next parole interviev;l date would be five years later in January 2011. (Do'c, 9-14 at
2-7). Petitioner §ou'ght administrative review of the decision.‘ (Doc. 9-15 at 3). On Septémber
22,2006, the FPC determined that Petitioner’s request did not merit modiﬁcation of ‘the PPRD or
the next parole interview date. Id. at 2.

On December 24, 2007, Petitioner filed a petition for writ of mandamus in the Second
Judicial Circuit Coutt, in and for Leon County, Florida, challenging the revocation of his parole,
his PPRD, and his. nex% parole interview date. (Doc. 9-16 at 2-62). The FPC subsequently
requested ‘é remand regarding one of the issues raised by Petitjonef. Id. at 65-66. The state court
court granted the request, and on August 6, 2008, the FPC recalculated Petitioner’s PPRD to be
Juné 4, 2042. Id. at 66; see also Doc. 9-17 at 2-8. The state court subsequent]& denied the
pétition for writ of mandamus. (Doc. 9-18 at 2-7).

Petitioner filed a pétition for writ of certiorari with the First District Court of Appeal of
Florfda. The appellate court granted the petition and remanded the case for further proceedings
pursuant to Bardv. Wolson, 687 So0.2d 254 (Fla. 1st DCA 1996).2 (Doc.9-16 at 66). Onremand,
remand, the Second Judicial Circuit Court deﬁied the petition for writ of mandamus after Petitioner
filed a repiy to the FPC’s response to the petition. (Doc. No. 9-18). Petitioner filed a petition

for writ of certiorari with the First District Court of Appeal of Florida, which was denied. (Doc.

%In Bard, the court held that the prisoner was entitled to twenty days to file a reply to the
FPC’s response to a petition for writ of habeas corpus before the petition could be denied. 687
So. 2d at 255. The court, therefore, reversed and remanded the case to allow the prisoner an
opportunity to file a reply to the response. Id. - '
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No. 9-19). _.Mandate was issued on June 18, 2012. Id.
| B | STANDARb OF REVIEW

A habeas petition brought pursuant to 28 U.S.C. § 2241 challenging the.actions of the state |
parole commission are subject ’;o the rules and regulations of 28 U.S;‘C. § 2254, | Peoples v.
Chatman, 393 F.3d 1352, 1353 (11th Cir. 2004). Pursuant to the Antiterrorism Effecfive Death
Penalty Act (“AEDPA”), federal habeas reliéf may not be granted with respecf to a cléim
adjudicated on the merits in state court unless the adjudication of the claim:

1) resulted .in a decision that was contrary to, or in.vo‘lved an unreasonable

application of, clearly established Federal law, as determined by the

Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.

28 US.C. § 2254(d). The phrase ‘;clearly established Federal law,” encompasses only the
holdings of the Supreme Court of the United States “as of the time of the relevant state-court
decision.”  Williams v. Taylor, 529 U.S. 362, 412 (2000).

“[Section 2254(d)(1) provides two separate Bases for reviewing state court decisions;' the
‘contrary to’ and ‘unreasonable application’ clauses articulate independent considerations a federal
court must consider.” Maharaj v. Sec’y, Dep'’t of Corr., 432 F.3d 1292, 1308 (11th Cir. 2005).
The meaning of the clauses was discussed by the Eleventh Circuit Court of Appeals in Parker v.
Head, 244 F.3d 831, 835 (11th Cir. 2001):

Under the “contrary to” clause, a federal court may grant the writ if the state court

arrives at a conclusion opposite to that reached by [the United States Supreme

Court] on a question of law or if the state court decides a case differently than [the

United States Supreme Court] has on a set of materially indistinguishable facts. -

Under the ‘unreasonable application’ clause, a federal habeas court may grant the
writ if the state court identifies the correct governing legal principle from [the

4
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United States Supreme Court’s] decisions but unreasonably applies that principle
to the facts of the prlsoner S case.

_Even if the federal court concludes that the state court applied feder_al law incorrectly, habeas relief
s appfopriate only if that application was “objectively unreasonab'l_e.” Id.

Finally, under § 2254(d)(é), a federal court may grant a writ of habeas corpus if the state
court;s decisioh “wés based on an unreasonable determination of the facts m light of the evidence
presented in the State court proceedjng.” A determination of a factual issue made by a state court,
however, shall be presumed correct, and the habeas petitioner shallhéve the burden of rebutting
the presumption of correctness by clear and cénvincing evidence. See Parker, 244 F.3d at 835-
36'; 28 U.S.C. § 2254(e)(1). |

III. DISCUSSION

Petitioner asserts fourteen claims for relief in his petition: (1) his right to due process Wars.
denied based on-(a) the introduction of false data into the court fecord (claim one), (b) the FPC’s
reliance on laches and the state court’s consideration of laéhes (claim two), (c) the state couﬁ’s
ruling that the entire record had been reviewed even though the FPC lost or destrbyed some of .
Petitioner’s records (claim thrée), (d) ex bost facto violations (claim four), (e) AOuble jeopardy.
violation by permifting illegal aggravationé and aggregation of expired sentences (claim@), ®
double jeopardy violation from the failure to give credit for time served (claim@, (f) the FPC
increasing the recommended penalty without written specificity (claii’n seven), (g) the FPC’s
solicitation of non-victims’ testimony to oppose Petitioner’s parole (cléim eight), and (h) the FPC’s
failure to consider a legal document submitted into evidence by Petitioner’s attorney (claim niné);

(2) ex post facto violations occurred based on (a)'thé retroactive application of current revised
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guidelines which substantially increased Pefitioner’s pres;lmptive pafole release date (“PPRD”)
(claim ten), (b) the taking away of gain time acc'u.m‘ulated on Petitioner’s original commitment on
his expired sentences (claim pleyen)‘, and (c) the FPC increasing Petitioner’s parole reviews to
évery five years from every two years (claim twcjv,‘e); and (3) double jeopardy \./iola_tions occurred
based on (a) the FPC increasing the amount of timé Pefitionér must serve based on his expired
-sentences for two assaults (claim thirteen), and (b) the FPC’s Ifailure to éive Petitioner credit for
time served from September 9, 2003, the date of his arrest for parole Qiolation, through August 9,
2005, when he was delivered to thé Florida Department of Corrections (“F DOC”) and the adding
‘of this time to his PI;RD (claim<'fouﬁeen). v |
A. Timeliness
Pursuant to 28.U.S.C. § 2244:
(d)(1) A l-year péridd of limitation shall apply to an application for a writ of
habeas corpus by a person in custody pursuant to the Jjudgment of a State
court. The limitation period shall run from the latest of --

(A)  the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B)  the date on which the impediment to filing an application created by
State action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented from filing by such
State action; '

(C)  the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if that right has been newly .
recognized by the Supreme Court and made retroactively applicable
to cases on collateral review; or

(D)  the date on which the facts suppdrting the claim or claims presented
~ could have been discovered through the exercise of due diligence.

2) The time during which a properly filed application for State post-conviction
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or other colléteral réview with respect to the pertinent Jjudgment or claim is

penqing shall not be counted toward any period- of limitation undgr this

se(_:tlon. ‘
28 U.S.C. § 2244(d).

As noted supra, § 2241 petitions challenging the actions of the state pa_roie commission are
subject to the rules of § 2254, People;s', 393 F.3d at.1353. “[T]he.§ 2244(d)(1) statute of
limitations applies to § 2254 petitibns that ch_alienge parole ré?ocations.” Chambers v. Florida
Parole Comm’n, 257 F. App’x 258; 259 (1 1th Cir. 2007) (citing Peoples, 393 F.3d at 1353,). The
Eleventh Circuit has not determined which provision of § 2244(d) triggers the statute of limitations
in ‘these - cases but has assumed that § 2244(d)( l')(A) or § 2244(d)(1)(D5 is the appropriate
provision. Id. at 260; see also Hawes v. Howerton, 335 F. App’x 882, ‘884 (llth Cir. 2009)
(“When as here, the petitioner is chalienging a parolé board decision, the limitations period begins
to run on ‘the date on which the factual predicate of the claim or claims presehted could have been
discovered through the exercise of due diligence.’”); Brown v. Barrow, 512 F.3d 1304, 1307 (11th
Cir. 2008) (concluding that subsection (D), not subsection (A), of 28 US.C. § 2244(d)(1), is the
applicable subsection for computing the limitations period in actions challenging the denial of |
barble). The Eleventh Circui‘t has also held that “the statute of limitations in AEDPA avppliesb on
a ciaim-by-claim basis in a multiple trigger date case.” Za&k v. Tucker, 704 F.3d 91. 7, .926 (11th
Cir. 2013). | |
Petitioner’s claims in four through fourteen are premis¢d on ei-th'g'r the FPC’s actions and

decisions in revoking Petifioner’s parole in 2005 or the FPC’s acfions in setting his PPRD in 2006.
In contrast, claims one through three are premised on actions occurring in the Second Judicial

Circuit Court in Petitioner’s petition for writ of mandamus proceedings. Thus, this case involves
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multiple trigger dates for calculating the AEDPA statute of limitations for Petitioner’s claims.

On November 9, 2005, the FPC revoked Petitioner’s parole. On September 22, 2006, the

FPC denied Petitioner’s request fo modify his PPRD or his next parole date. Thus, the one-year
limitation for claims four through fourteen began to run at the latest on September 22, 2006, under
§ 2244(d)(1)(D). Thus, Petitioner had until September 22, 2007, to timely file a habeas petition
asserting these claims. Petitioner did not file h'is petition until May 29, 2013.

The Court is aware that Petitioner ﬁ]éd a petition for writ of mandémus on December 24, |

2007; however, because the one-year period concluded before Petitioner initiated that proceeding,
the tolling provision of § 2244(d)(2) does not app]y to the state court proceedings. See Webster
v. Moore, 199 F.3d 1256, 1259 (11th Cir. 2000) (“A state-court petition . . . that is filed following
thg expiration of the limitations p’eriéd,cannot toll that period because there is no period remaining

to be tolled.”). Therefore, claims four through fourteen are untimely.? The Court will address

3In his Reply, the only argument raised by Petitioner concerning the timeliness of the
petition is that he had one year from the date the F irst District Court of Appeal denied his petition
for writ of certiorari to file his federal petition. (Doc. 10 at 1-2). This argument is unavailing for
the reasons stated supra. ‘

- _,,,Al_,thou’gbagpt‘ argued bﬂ’gtitioner 1q the extent the limitations period for raising claims
(ﬁ@ jgg,{tg_n)@g_@,(t\w_glle),@ﬁ\rt@, or{ourteen)began to run under § 2244(d)(1)(D) on August

6, 2008, the datethe. FPC recalculated Petitioner’s PPRD, these claims would arguably be timely.
However, from review of the Petition and Reply, it does not appear that these claims stem from
the August. 6, 2008 PPRD calculation and thus are not timely under § 2244(d)(1)(D).
Nevertheless, if they do arise from the August 6, 2008 calculation, the claims are subject to denial
pursuant to § 2254(d). See, e.g., Thorne v. Chairperson Florida Parole Comm n, 427 F. App’x
765-(11th Cir. 2011) (holding that retroactive change in law providing that prisoners convicted of
second degree murder would have parole interviews every five years did not create significant risk
of prolonging prisoner’s ircarceration so as to establish an ex post facto violation); Jonas' v.
Wainwright, 779 F.2d 1576, 1577 (11th Cir. 1986) (“The double Jeopardy clause does not apply
to parole revocation proceedings, . . . and for the same reasons it does not apply to vacation of a
presumptive parole release date.”); Garcia v. United States, 769 F.2d 697, 700 (11th Cir. 1985)

8
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the merits of the remaining claims hereinafter.
B.  Merits
i.. Claim Oné
Petitioner contends that the introduction of false data into the court record denied him of
his right to due process. In support of ground one, Petitioner maintains that th'e state court in
denying his petition for writ of mandamus relied on a false statement submitted by the FPC that
the Dade County attorney’s office testified at the commission hearing regarding Petitioner’s
ﬁurder conviction. (Doc. No. | at 35-36). Petitioner also notes thgt the state cburt erroneéusly
stated in the order denying his peﬁtion for writ of mandamus that Petitioner was serving sentences
irhposed for his 1969 Dade County convictions but those sentences had expired.. Id. at 36-37.
The Eleventh Circuit has explained:
The Due Process Clause of the Fourteenth Amendment provides that no
state shall “deprive any person of life, liberty, or property, without due process of
law.” U.S. Const. amend. XIV, § 1. Generally, due process is violated when the

state deprives a person of a protected liberty interest through a constitutionally -
inadequate process. Arrington v. Helms, 438 F.3d 1336, 1347 (11th Cir. 2006).

(“The law in this circuit is that the Double Jeopardy Clause does not apply to parole revocation
proceedings.”); Trice v. Crews, No. 3:13CV30/MCR/EMT, 2013 WL 5234319, at *9 (N.D. Fla.
Sept. 16, 2013) (noting that the Eleventh Circuit has not decided whether the forfeiture of an
- inmate’s gain time after the revocation of a prisoner’s release violates federal law but recognizing
- that circuit precedent as established in Lambert v. Warden, U.S. Penitentiary, 591 F.2d 4, 8 (5th
Cir.1979) rejects this argument in the context of federal parole); Gross v. McNeil, No. 306-CV-
471-J-34TEM, 2009 WL 3157641, at *1-*13 (M.D. Fla. Sept. 25, 2009) (denying ex post facto
claims premised on the FPC’s use of current parole laws and rules to establish the PPRD); Lashley
v. State of Fla., 413 F. Supp. 850, 852 (M.D. Fla. 1976) (“The Court therefore holds that there is
no double jeopardy to an inmate when, upon revocation of his parole, he forfeits all of his
accumulated gain time; and the statute which authorizes such is indisputably constitutional.”).
- Consequently, claims five, six, ten, eleven, twelve, thirteen, and fourteen are alternatively denied
pursuant to § 2254(d). Likewise, Petitioner has not established that the state court’s denial of the
remaining claims is contrary to, or an unreasonable application of federal law, and those claims
are denied under § 2254(d). ' :
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There is no federal Vconstitutional right to parcle. Greenholiz v. Inmates of Neb.
Penal & Corr. Complex, 442 U.S. 1, 7, 99 S. Ct. 2100, 2104, 60 L. Ed. 2d 668
(1979).. However, a state may establish a protected liberty interest in parole by
creating a legitimate expectation of parole. Jonesv. Ray, 279 F.3d 944, 946 (11th
Cir. 2001) (per curiam). Florida’s parole statutes do not create a liberty interest
because the Florida Parole Commission refains discretion over whether to grant or
deny parole. Damiano v. Fla. Parole & Prob. Comm'n, 785 F.2d 929, 931-32
(11th Cir. 1986) (ver curiam). Nonetheless, even without a protected liberty
interest, a due process claim may be. available if the Commission engaged in
- - “flagrant or unauthorized action” or treated a prisoner “arbitrarily and capriciously” .
in making a parole determination, such as by knowingly or admittedly relying on _
false information. Monroe v. T, higpen, 932 F.2d 1437, 1441-42 (11th Cir. 1991);
Thomas v. Sellers, 691 F.2d 487, 489 (11th Cir. 1982) (per curiam).
Harrell v. Florida Parole Comm'n, 479 F. App’x. 234, 236 (1 lth:ACir. 2012). Likewise, “[t]here
is no liberty interest in the calculation of F lorida’s ‘presufnptive parole release date’ even though
it is binding on the Clommiss_ion,_ because the ultimate paroie decision is a matter of Commiséion
discretion.” Walker v. Florida Parole Comm 'n, 299 F. App’x 900, 902 (11th Cir. 2008) (citing
Damiano, 785 F.2d at 932). |
In the instant case, Petitioner has not established that the F PC or the state court knowingly .
relied on false information to revoke his parole, to establish his PPRD, or to deny his petition for
writ of mandamus. “[P]risoners do not state a due process claim by simply asserting that
‘erroneous infOrmation might have been used dufing their parole consideration.” Jd. (citing
Slocum v. Ga. State Bd. of Pardons & Paroles, 678 F.2d 940, 941 n.1, 942 (11th Cir. 1982)).
Even assuming that the purported false statements cited by Petitioner were made by the FPC in:
- responding to the petition for writ of mandamus and were relied on by the state court, there is no
indication that the FPC relied on these statements in reVoking Petitioner’s parole or setting his

'PPRD. See Doc. Nds. 9-14 at 2-7; 9-17 at 2-8. Thus, Petitidner has not demonstrated that the

state court’s denial of this claim is contrary to, or an unreasonable application of, clearly

10
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“established federal law.- Accordingly, claim ‘one is denied pursuant to § 2254(d).
ii.  Claims Two and Three
“In claim two, Petitioner asserts that the FPC’s reliance on laches and the state court’s
application of laches deprived him of due process. In support of this claim, Petitioner argues that
the state court erred by allowing the FPC to assert the doctrine of laches as an afﬁrmative defense
because it is not “equitable for the FPC to lose or destroy ofﬁciai reoords then have the lower court
claim prejudice to the FPC for the loss.” . (Doc. 1 at 42-43). Similarly, in claim three, Petitioner
mairrtains that his ‘right‘ to due process'was violated by the state court’s ruling that the entire record
had been reviewed despite the adm1ss1on that the FPC had lost or destroyed Petrtroner s records.
Petitioner complams that the FPC could not have reviewed the entire record because it admitted
that some of Pet1t10ner s documents were lost or destroyed. Id. at 43-45. | |
In denying Petitioner’s petitton for writ of mandamus,. the state court determined that any
challenge to the FPC’s 1980 and 1982 calculations of Petitioner’s PPRD was barred by the doctrine
of laches because APetiti(')ner was released on those PPRDs in 1994 and he absconded from
superv1s1on for more than ten years thereafter (Doc No. 9-18 at 3)." The state court noted that
- the FPC’s records concerning those PPRDs had been lost or destroyed and reasoned the FPC was
prejudiced by Petltloner s more than twenty year de]ay in challenging those actions. . Id. The
_ state eourt subsequently stated that the FPC “reviewed the entire record of the .Depar'tment, of
_ Corrections” in calculating Petitioner’s PPRD. Jd. at 5.
Initially, the Court notes that the state court did not indicate that the FPC had considered
Petitioner’s entire record. 'Instead,' the state court said the FPC considered the entire record of the

FDOC. In other words, the state court recognized that the FPC had considered the record that

- 11
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remained after Petitioner’é twenty-year delay. The state court determined that under state law’
Petitioner was prec]ﬁded from challeﬁging actions occurring more than twenty years prior because
the delay was attributable to Petitioner and was prgju&icial to the FPC. - o

Claims two and three raise matters of state law. A state’s interpretation of ité own laws
or rules provides no basis for federal habeas corpus relief bepause no question of a constitutional
nature is involved. See Carrizales v. Wainwright, 699 F.2d 1053, 1055 (11th Cir. 1983); Liamas-
Almaguer v Wainwright, 666 F 2d 191 (5th Cir. 1982). * “This limitation on federal habeas review
is of equal force when a petition, which actually involves state law issues, is ‘couched in terms of
equal protection and due process.’” Branan v. Booth, 861 F.2d 1507, 1508 (11th Cir. 1988)
(quoting Willeford v. Estelle, 538 F.2d 1194, 1196-98 (th Cir. 1976)). Claims two and three are
based exclusively on state law matters that are merely “couched in terms of equal protection and
due process.”  Willeford, 538 F.éd at 1198. * Because these claims raise matters of stéte la\;v only,
they must be denied.

Any of Petitioner’s allegations not specifically addressed herein have been found to be
without merit.

IV, CERTIFICATE OF APPEALABILITY
This Court should grant an applicétion for certiﬁéate of appealabil‘ity only if the Petitioner

makes “a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).

*Likewise, Petitioner has not demonstrated that the state court’s application of the doctrine
of laches or conclusion that the entire record of the FDOC had been reviewed despite the admission
that the FPC had lost or destroyed some of Petitioner’s records was contrary.to, or an unreasonable
application of, clearly established federal law. '

12
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To make such a ehowing “the petitioner must demonetrate that reasonable jurisis would find the

distriet court’s assessment of the constitutional claims debatable or wrong.” Slack v. McDaniel,

529 U.S. 473, 484 (2000); ;see also Lamarca v. Sec’y Dep't ofCorr., 568 F.3d 929, 934 (I'1th Cif. '
2009). When a district court dismisses a federal habeas petition on procedural grounds without

reaching the unc.lerlyingv constitutional c]aim, a certiﬁcétel of appealabf]ity should issue on]y when

a petitioner shows “that jurists of reason would find it debatab]e whether the petition states a valid

c]alm of the demal of a constitutional right and that jurists of reason would.find it debatable

whether the dlStrlCt court was correct in its procedural ruling.” Id.; Lamarca, 568 -F.3d at 934,

However, a prisoner need not show that the appeal will succeed.v Miller-Elv. Cockrell, 537 US

322, 337 (2003)‘.

Petitioner has not demonstrated that reasonable Jurists would find the dlStrlCt court's
assessment of the constitutional claims debatable or wrong. Moreover, Petmoner cannot show
;hat jurists of reason would find this Court’s procedural rulings debatable. Petitioner has failed

- to make a substantial showing of the denial of a constitutional right.  Thus, the Court will deny
Petitioner a certificate of appealabili&.
| Accordingly, it is hereby ORDERED AND ADJUDGED:
1. . The Petition for Writ of Habeas Corpus (Doc. No. 1) is DENIED and th1s case is
.' DISMISSED WITH PREJUDICE '
2. Petitioner is DENIED a Certificate of Appealability.
3. The 'Clerk of the Court shall enter judgmeht accordingly and is directed to close

this case.

13
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DONE AND ORDERED in Tampa, Florida, this 21st day of April, 2016.

Cha.dene Edwards Honeywel]
United States District Judge

Copies to:

OrlP-1 4/21

Walter N. Rhodes, Jr.
Counsel of Record
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
WALTER N. RHODES, JR,,
Petitioner,

V. ‘ CASE NO. 8:13-cv-1424-T-36AEP

FLORIDA PAROLE COMMISSION,
etal,

| Respondents.

ORDER

This case is before the Court on the following matters:

1. Petitioner’s Motion for Rehearing (Doc. 15) is DENIED. Petitioner
requests the Court to reconsider the denial of his habeas petition.

Rule 59 permits courts to alter or amend a judgment based on “newly-discovered
evidence or manifest errors of law or fact.” Amnderson v. Fla. Dep’t of Envitl. Prot., No. 13-
13955, 2014 WL 2118984, *1 (11th Cir. May 22, 2014) (quoting Arthur v. King, 500 F.3d 1335,
1343 (11th Cir. 2007)) (quotation marks and alterations omitted). Therefore, “[a] movant
‘cannot use a Rule 59(e) motion to relitigate old matters’ or ‘raise argument[s] or present
evidence that could have been raised prior to the entry of judgment.” Levinson v.
Landsafe Appraisal Services, Inc., 558 F. App’x 942, 946 (11th Cir. 2014) (quoting Michael
Linet, Inc. v. Village of Wellington, Fla., 408 F.3d 757, 763 (11th Cir. 2005)).

Rule 60(b) provides:



[T]he court may relieve a party or its legal representative from a final
judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could
not have been discovered in time to move for a new trial under Rule

59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;
(5) the judgment has been satisfied, released or discharged; it is
based on an earlier judgment that has been reversed or vacated; or
applying it prospectively is no longer equitable; or
(6) any other reason that justifies relief.

Fed. R. Civ. P. 60(b)(1)-(6).

Review of the motion demonstrates that Petitioner is attempting to relitigate his
claims or raise clairhs related to the FPC’s 2015 parole review. Petitioner has submitted
a letter dated April 26, 2016, which he maintains shows that the Florida Parole Exarﬁiner
made a factual error in Petitioner’s November 12, 2015 review by stating “[a]s the pursuit
continued, the subject crashed his stolen vehicle and engaged in an exchange of fire with
the officers.” (Doc. 15 at 1). The Court notes that the claims raised in Petitioner’s
habeas petition relate to actions taken by the FPC or state courts from approximately 2005

through 2012, well before the 2015 FPC review. Furthermore, the 2015 FPC review does

not indicate that Petitioner shot either of the officers for which Petitioner was convicted
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of second degree murder. See Doc. 15 at 50-51. Instead, the document indicates that
Petitioner and another co-defendant engaged in an exchange of fire with officers during
the pursuit after the murders. Id. The Court concludes Petitioner has failed to establish
any basis warranting the relief requested.

2. This Court should grant an application for certificate of appealability only
if the Petitioner makes “a substantial showing of the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2). Petitioner has failed to make a substantial showing of the denial of
a constitutional right. Accordingly, a Certificate of Appealability is DENIED in this
case.

3. Petitioner’s Motion for Leave to Proceed In Forma Pauperis on Appeal
(Doc.17) is DENIED. Petitioner failed to make a substantial showing of the deprivation
of any federal constitutional right. Consequently, any appeal by Petitioner would not
be taken in good faith under Federal Rule of Appellate Procedure 24(a). Accordingly,
Petitioner is not entitled to appeal as a pauper.

DONE AND ORDERED in Tampa, Florida, this 24th day of May, 2016.

Charlene Edwards Honeywell
United States District Judge

Copies to:
Walter N. Rhodes, Jr.
Counsel of Record



