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QUESTIONS PRESENTED

1. Does 18 U.S.C. § 3585 prevent a federal sentence from
commencing where federal authorities do not have primary jurisdiction of
the inmate?

2. May a state’s primary jurisdiction over an inmate only be
relinquished by consent?

3. Does 18 U.S.C. § 3585(b) present an overall federal scheme
prohibiting the "double counting" of time served in state and federal

custody?



PARTIES TO THE PROCEEDINGS
The parties are Petitioner, Aubry Rae Johnson, and respondent, A.

Gill, Warden. All parties appear in the caption of the case on the cover

page.
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PETITION FOR WRIT OF CERTIORARI
Petitioner, Aubry Rae Johnson, respectfully prays that a writ of
certiorari issue to review the judgment of the Ninth Circuit Court of

Appeals, entered in the instant proceeding on February 20, 2018, Ninth

Circuit Court of Appeal Ne 15-16400.

OPINIONS BELOW

The United States Court of Appeals for the Ninth Circuit issued an
published decision in this matter. App. 1a. See Johnson v. Gill, 883 F.3d
756 (9™ Cir. 2018). The district court order from which Mr. Johnson
appealed 1s unpublished. App. 39a. See Johnson v. Gill, 1:12-CV-02043
AWI, 2015 WL 1992342 (E.D. Cal. Apr. 30, 2015), aff'd, 883 F.3d 756 (9"
Cir. 2018).

STATEMENT OF JURISDICTION

The date on which the Ninth Circuit Court of Appeals filed its
memorandum in the instant matter was February 20, 2018. App. 2a. The
Ninth Circuit Court of Appeals denied Mr. Johnson’s petition for
rehearing and rehearing en banc on April 18, 2018. App. 49a. This Court

has jurisdiction under 28 U.S.C. § 1254(1).



CONSTITUTIONAL PROVISION INVOLVED
United States Constitution, Amendment V:

No person shall be . . . deprived of life, liberty, or
property, without due process of law . . .



STATEMENT OF THE CASE AND FACTS

A.  Mr. Johnson’s Transfers Between State and Federal Custody

On February 13, 2007, Aubry Rae Johnson was arrested for
fraudulent use of identifying information in Harris County, Texas. (CD*
1, 2SER 7; CD 25-1, SER 48.) He was subsequently charged with
Fraudulent Use/Possession of Identifying Information in three separate
Texas state court cases: Case No. 110434701010 (Harris County, Texas);
and Case Nos. 43918 and 43919 (Fort Bend County, Texas). (CD 1, 2SER
34; CD 25-1, SER 67-68.) At the time of his arrest, Mr. Johnson was also
serving an eight-year term of probation for Aggravated Robbery in Case
No. 949865 (Harris County, Texas). (CD 1, 2SER 40-41; CD 25-1, SER 67.)

On May 2, 2007, while still in state custody with pending state
charges, Mr. Johnson was indicted on federal charges of violating 18
U.S.C. §1029(a)(2) (aiding and abetting access device fraud) and 18 U.S.C.
§ 1028A (aiding and abetting aggravated identity theft) in Case No.

4:07-cr-00174-1 in the United States District Court for the Southern

"CD" refers to the clerk's docket in the district court. "SER"
refers to the Appellee's Supplemental Excerpts of Record. "2SER"
refers to the Appellant's Supplemental Excerpts of Record.
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District of Texas (Houston). (CD 1, 2SER 8.)

On May 4, 2007, the state court dismissed the Fraudulent
Use/Possession of Identifying Information charge in Case No.
110434701010 because Mr. Johnson had been indicted in federal court on
charges based on the same underlying conduct that stemmed from his
February 13, 2007 arrest. (CD 1, 2SER 36; CD 25-1, SER 78.)

On May 10, 2007, Mr. Johnson was temporarily released from state
custody to the United States Marshals Service (USMS) on a writ of habeas
corpus ad prosequendum for federal court appearances and returned to
state custody the same day. (CD 25-1, SER 80, 91.)

On June 7, 2007, Mr. Johnson's probation in Case No. 949865 was
revoked and he was sentenced to a six-year term in the Texas Department
of Corrections (TDC). (CD 1, 2SER 41; CD 25-1, SER 67.)

Mr. Johnson was again temporarily released from state custody to
the USMS on a writ of habeas corpus ad prosequendum for federal court

appearances and returned to state custody the same day on June 29, 2007.

(CD 25-1, SER 80, 91.)



On July 10, 2007, Mr. Johnson was transferred to the TDC to serve
out his state sentence. (CD 1, 2SER 9; CD 25-1, SER 87.)

On either August 8 or 14, 2007, Mr. Johnson was transferred from
TDC to Fort Bend County Jail for sentencing in Case Nos. 43918 and
43919. (CD 1, 2SER 9; CD 25-1, SER 61.) He was sentenced on August 20,
2007, to 12 months each in Case Nos. 43918 and 43919, to run
concurrently with his six-year sentence for his probation violation (Case
No. 949865). (CD 1, 2SER 9; CD 25-1, SER 67-68, 71- 75.)

On August 29, 2007, Mr. Johnson was temporarily released from
state custody to the USMS on a writ of Habeas corpus ad prosequendum
for federal court appearances and returned to state custody the same day.
(CD 25-1, SER 80, 89.)

On February 14, 2008, one year after his initial arrest, the State of
Texas notified the USMS that Mr. Johnson had completed his concurrent
12-month state sentences in Case Nos. 43918 and 43919. (CD 25-1, SER
82, 85.)

On February 29, 2008, the federal district court in Houston, Texas,

sentenced Mr. Johnson to an 88-month prison term. The judgment



specifically ordered that the federal term must run consecutively to Mr.
Johnson's undischarged state term of imprisonment from Case No. 949865
(six-year sentence for probation violation). (CD 25-1, SER 92-93.) Instead
of returning Mr. Johnson to state custody, the USMS requested
designation to a federal facility. (CD 25-1, SER 62, 85, 99-101.)

On April 25, 2008, Mr. Johnson was committed to the custody of the
federal Bureau of Prisons (BOP) and was designated to the Federal
Correctional Institution (FCI) in Beaumont, Texas. (CD 14, 2SER 51, 55;
CD 34, SER 28, 31; CD 25-1, SER 63, 99-101.) Mr. Johnson argued on
habeas that this BOP designation date marked the commencement of his
federal prison term. (CD 14, 2SER 51.) On May 3, 2008, he arrived at FCI
Beaumont. (CD 1, 2SER 10; CD 34, SER 28.)

On July 8, 2008, Mr. Johnson was placed in the Special Housing
Unit (SHU) at FCI Beaumont and advised that the BOP was "releasing all
custody of him and sending him back to the state." (CD 1, 2SER 10, 44.)
He was subsequently returned from BOP to USMS custody on July 31,
2008, and housed at Federal Detention Center (FDC) Houston until

August 8, 2008, and at the Montgomery County Jail (Joe Corley Detention



Center) until August 11, 2008. (CD 1, 2SER 10; CD 25-1, SER 63, 89.)

On June 4, 2009, Mr. Johnson was transferred from TDC to the
custody of the Dallas County Sheriff's Department for a pending state
charge, which was dismissed in approximately July 2009. (CD 1, 2SER 10,
45; CD 25-1, SER 63.)

On August 7, 2009, the Dallas County Sheriff's Department
transferred Mr. Johnson to the USMS on a federal detainer. He was then
housed at the FCI in Seagoville, Texas. (CD 1, 2SER 10, 45; CD 25-1, SER
63, 89; CD 34, SER 28.) In approximately October 2009, he was
transported to the Oklahoma City federal holdover. Later that month, he
was transported back to FCI Seagoville. (CD 1, 2SER 10.) On November
3, 2009, the USMS returned Mr. Johnson to the Dallas County Sheriff's
Department. (CD 1, 2SER 11, 45; CD 25-1, SER 89.)

On December 9, 2009, the Dallas County Sheriff's Department
informed the USMS that it had been notified by TDC that Mr. Johnson
had completed his state sentence and that the Sheriff's Department could
release the State's hold on Mr. Johnson. (CD 1, 2SER 45; CD 25-1, SER

64.) The Sheriff's Department further stated that Mr. Johnson would be



released to the street unless the USMS took custody of him for his federal
sentence. (CD 1, 2SER 45.)

On December 14, 2009, the USMS again took custody of Mr. Johnson
and transported him to FCI Seagoville. (CD 1, 2SER 11; CD 25-1, SER 64,
89.) The USMS then requested designation to a federal facility. The BOP,
after inquiring to the USMS about whether Mr. Johnson had completed
his state sentence and being informed that he had, designated him back
to FCI Beaumont. (CD 1, 2SER 46; CD 25-1, SER 64.) However, he was
not actually designated or transferred to FCI Beaumont at that time.
Instead, he remained in USMS until February 12, 2010, when he was
again returned to the TDC to complete his state term for the probation
violation. (CD 25-1, SER 64, 89.) While still at FCI Seagoville, Mr.
Johnson was informed that the TDC had paroled him and that he had
completed his sentence. (CD 1, 2SER 11.) Before his transfer back to TDC
on February 12, 2010, Mr. Johnson was housed in federal facilities at FCI
Seagoville, at the Oklahoma City federal holdover, and at the federal

holdover in Houston, Texas. (CD 1, 2SER 39.)



On February 23, 2011, approximately four years after his initial
arrest, Mr. Johnson was paroled from TDC. (CD 1, 2SER 11; CD 25-1,
SER 64.) At that time, he was under a detainer for his remaining federal
sentence. (CD 1, 2SER 11.) Upon his parole, TDC transported him to
Huntsville County Jail because the USMS had not yet retrieved him from
TDC. (CD 1, 2SER 11.) Over the next five days, Huntsville County Jail
staff informed Mr. Johnson that they had contacted the USMS and had
been told that "they were on their way to pick him[ Jup." (CD 1, 2SER 12.)
The USMS, however, never came to retrieve him. Because he had
completed his state sentence and there were no known pending charges
against him, Huntsville County Jail had no alternative but to release Mr.
Johnson to the street, which they did. (CD 1, 2SER 12; CD 25-1, SER 103.)

On June 6, 2011, upon visiting his parole officer, Mr. Johnson was
arrested by the USMS and held at FDC Houston for service of his federal

sentence. (CD 1, 2SER 12; CD 25-1, SER 64, 90.)



B. The BOP Sentencing Computation

Subsequent to his June 6, 2011 arrest, the BOP prepared a sentence
computation in which it concluded that June 6, 2011 was the date that he
came into "exclusive federal custody" and that his federal sentence
commenced. (CD 25-1, SER 63.) In its sentence computation, the BOP
broke down the allocation of time credit for Mr. Johnson's state and
federal sentences as follows: (1) state credit for Case Nos. 43918 and
43919 from February 13, 2007, to February 14, 2008; (2) concurrent state
credit for Case No. 949865 from February 13, 2007, to February 23, 2011;
(3) federal credit for his erroneous release from state custody on February
23, 2011, through June 5, 2011; and (4) federal credit commencing with
his June 6, 2011 arrest by the USMS, through the present. (CD 25-1, SER

63, 105-107.)

C. Mr. Johnson's Habeas Petition Pursuant to 18 U.S.C. § 2241
On December 17, 2012, Mr. Johnson filed a pro se habeas petition
1n which he sought prior custody credit commencing with the date he was

first committed to the BOP. Specifically, Mr. Johnson made the following

10



four claims: (1) Petitioner should be credited with time served in federal
custody beginning May 3, 2008; (2) 18 U.S.C. § 3585(b) should not
foreclose Petitioner from receiving time credit toward his federal sentence
beginning May 3, 2008; (3) the Rule of Lenity should apply to 18 U.S.C. §§
3585(a)-(b) because the statutory language is ambiguous; and (4)
Petitioner is entitled to credit toward his federal sentence for time spent
at liberty after his release from TDC on February 23, 2011. (CD 1, 2SER
2-3,6.) Mr. Johnson later revised the May 3, 2008 date to April 25, 2008,
based on documentation showing that he was committed to the BOP on
April 25, 2008. (CD 14, 2SER 51, 55.)

In its July 2, 2015 denial of all four habeas claims, the district court
noted that "[t]he central dispute is over when Petitioner's federal sentence
commenced." (CD 35, SER 39.) To determine the federal sentence
commencement date, the district court individually analyzed each of the
following four erroneous transfers that were identified by the Government
in its habeas briefing.

The first error occurred after Mr. Johnson was transferred from

state custody to the USMS pursuant to a writ of habeas corpus ad
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prosequendum for prosecution of his federal charges. On February 29,
2008, Mr. Johnson was sentenced to 88 months imprisonment, to run
consecutively with his six-year sentence for probation violation (Case No.
949865). Subsequently, the USMS requested a federal designation for Mr.
Johnson instead of returning him to the custody of TDC in Texas. Mr.
Johnson was committed to the BOP on April 25, 2008, and then sent to
FCI Beaumont on May 3, 2008. He was not returned to state custody until
August 11, 2008. (See CD 35, SER 39-40.)

Regarding Mr. Johnson's time in federal custody from February 29,
2008, through August 10, 2008, the district court found that "Petitioner's
federal sentence did not begin in 2008 as Texas retained primary
jurisdiction over him that time [sic]. Because Texas gave him credit for the
time he was mistakenly kept in federal custody in 2008, Petitioner is not
eligible for credits pursuant to [18 U.S.C. §] 3585(b)." (CD 35, SER 41.)

The second and third errors occurred in 2009, when the Dallas
County Sheriff's Department twice informed the USMS that Mr. Johnson
had completed his state sentence, and turned him over to the USMS

pursuant to a federal detainer. This first happened on August 7, 2009,

12



when the Dallas County Sheriff's Department transferred Mr. Johnson
to the custody of the USMS, which later returned him to the Dallas
County Sheriff's Department on November 3, 2009. This again happened
on December 9, 2009, when the Dallas County Sheriff's Department
informed the USMS that Mr. Johnson had completed his state sentence.
The USMS then took custody of Mr. Johnson on December 14, 2009, and
requested designation to a federal facility. Mr. Johnson then remained in
the custody of the USMS until February 12, 2010, when he was returned
to the Dallas County Sheriff's Department. (See CD 35, SER 41-44.)
Noting that "[t]he case law in these circumstances is decidedly
mixed," the District Court found that Mr. Johnson's sentence did not
begin in 2009 because "Texas retained primary jurisdiction over him
notwithstanding the premature transfers. Because Texas gave him credit
for the time he was mistakenly turned over to federal authorities in 2009,
Petitioner is not eligible for credits pursuant to [18 U.S.C. §] 3585(b)." (CD
35, SER 42, 44.) The district court concluded that the "correct application
of law" was that "a prisoner's time of incarceration should be governed by

the sentence, not by administrative error." Cannon v. Deboo, 2009 U.S.
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Dist. LEXIS 127964, *18 (N.D.W. Va. Jan. 26, 2009). (CD 35, SER 44.)

The fourth and final error occurred when the USMS failed to
retrieve Mr. Johnson after he was released from state custody on
February 23, 2011, upon completion of his state sentence. He was then
released to the street and out of custody through June 5, 2011. (See CD
35, SER 44.) The district court denied relief for this time period because
Respondent provided evidence that Mr. Johnson received federal time
credit for the period from February 23, 2011, and June 5, 2011, and
because Mr. Johnson did not controvert or disagree that he had received
this time credit. (CD 25-1, SER 63, 105-116.)

Ultimately, the district court concluded that "[t]his petition raises
questions of law on which the federal courts have pointedly not reached
consensus. A reviewing court could come to a different conclusion.

Petitioner might consider appealing this order." (CD 35, SER 45.)

D. Mr. Johnson’s Appeal
Following the district court's denial of Mr. Johnson's habeas petition,

Mr. Johnson appealed. CD 33- 35, 37; SER 8, 12, 27, 36, 39. On February

14



2, 2018, this Court affirmed the denial of Mr. Johnson's habeas petition
in a published decision containing a dissenting opinion. App. 1la, 23a-24a;

App. 24a. See also Johnson v. Gill, 883 F.3d at 768-769. On April 18,
2018, the Ninth Circuit Court of Appeals denied Mr. Johnson’s petition for

rehearing/ rehearing en banc. App 24a.
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REASONS FOR GRANTING THE WRIT

L. THE DECISION IN THIS MATTER IS CONTRARY TO DUE
PROCESS AND CONFLICTS WITH THE DECISIONS OF
SISTER CIRCUITS ON AN IMPORTANT ISSUE OF LAW;
THUS, THERE ARE COMPELLING REASONS TO GRANT
CERTIORARI.

The Court of Appeals opinion holds that a federal inmate cannot be
deemed to have commenced the service of his sentence if another
sovereign has primary jurisdiction of him. App. 9a-16a. As the dissent in
the instant opinion notes, the majority's holding is contrary to the plain
language of 18 U.S.C. § 3585(a). App. 33a. It is also in conflict with case
law addressing that code section both within the Ninth Circuit and in
sister circuits.

The plain language of 18 U.S.C. § 3585(a) states:

(a) Commencement of sentence.--A sentence to a
term of imprisonment commences on the date the
defendant 1is received 1in custody awaiting
transportation to, or arrives voluntarily to

commence service of sentence at, the official
detention facility at which the sentence is to be

16



served.

Although § 3585 says nothing of the need for primary jurisdiction of
the inmate, the majority provides a list of cases assertedly holding that a
federal sentence cannot commence unless federal authorities have
primary jurisdiction. App. 10a-15a. The opinion is in conflict with much
of the cited authority.

The opinion cites two Ninth Circuit cases, Taylor, 164 F.3d 440 and
Thomas, 923 F.2d 1361, in support of its holding. Neither, however, are
supportive. In both cases, the defendants were in federal custody merely
to be tried, and upon conviction and sentencing, they were returned to
state authorities. Taylor, 164 F.3d at 443; Thomas, 923 F.2d at 1361.
Because the defendants had not been received by federal authorities for
the purpose of "commencling] service of sentence" they fell outside the
language of 18 U.S.C. § 3585(a). No such facts exist in the instant matter.

Mr. Johnson was not received by federal authorities for the purpose
of trying him. Rather, they received him for the purpose of him serving
his sentence. Under these circumstances, Taylor and Thomas are

Inapposite and to the extent that the majority opinion relies on them, they
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are in conflict with the law of this Circuit, as well as the plain language
of § 3585.

The majority opinion also cites certain sister circuit cases in support
of its holding. App. 10a-15a. Several of these cases, however, suffer from
the same infirmities as the Ninth Circuit cases cited: the inmates were in
federal custody merely to be tried, and upon conviction, they were
returned to state authorities. Zerbst v. McPike, 97 F.2d 253, 254 (5™
Cir.1938); Strewl v. McGrath, 191 F.2d 347, 347-348 (D.C. Cir.1951);
Crawford v. Jackson, 589 F.2d 693, 695 (D.C. Cir.1978); Vanover v. Cox,
136 F.2d 442, 443-444 (8" Cir.1943).

Contrary to the majority opinion's holding, certain sister circuits
have determined that the doctrine of primary jurisdiction does not alter
the plain meaning of "received in custody" found in § 3585(a), and have
allowed credit for the time spent in federal detention under circumstances
similar to those in the instant matter. See App. 33a citing in Free v. Miles,
333 F.3d 550, 552 (5™ Cir. 2003); Boston, 210 F. App'x at 192. See also
Weekes, 301 F.3d at 1179; Stephens, 539 F.Supp.2d at 499; Luther, 14
F.Supp.2d at 778. As the dissent in this matter explains, the doctrine of

primary jurisdiction was developed to assist sovereigns in determining
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which had priority in terms of whose sentence would be served first when
a defendant had charges pending before more than one sovereign. It was
not developed to determine when a federal sentence commences. App.
34a-3ba.

The conflicts in instant Opinion and the sister circuits are deep and
important. Under these circumstances, this Court should grant the

Instant petition.
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II. THE OPINION'S HOLDING THAT PRIMARY JURISDICTION
CAN ONLY BE RELINQUISHED THROUGH CONSENT IS IN
CONFLICT WITH AUTHORITATIVE DECISIONS OF THE
NINTH CIRCUIT AND OTHER SISTER CIRCUITS.?

A. The Opinion in this Matter is Directly at Odds with Strand v.
Schmittroth, 251 F.2d 590 (9™ Cir.1957) (en banc) and related
case law.

Although the doctrine of primary jurisdiction is irrelevant to when

Mr. Johnson began his federal sentence, the majority opinion's holdings

regarding primary jurisdiction are in grave conflict with the law of the

Ninth Circuit as well as that of other circuits.

When more than one sovereign has jurisdiction over a defendant,

generally, the first sovereign to arrest the defendant has priority of

jurisdiction for, inter alia, incarceration. Thomas, 923 F.2d at 1365 (9"

Cir.1991). A sovereign can, through the loss of physical custody, lose its

’The opinion states that "The Marshals Service filed a federal
detainer with the state authorities, requesting that the state hold
Johnson so that federal authorities could assume custody of him
when he satisfied his state sentence." App. 6a. Nothing in the record
indicates that the detainer requested that Mr. Johnson be held until
he "satisfied his state sentence."

20



priority jurisdiction. Strand, 251 F.2d at 599.

The majority opinion holds that, in order to determine when Mr.
Johnson's federal sentence commenced, the Court was required to
determine which sovereign had priority jurisdiction and when. The core
1ssue thus for the majority became whether the repeated transfers based
on Texas's mistaken belief that Mr. Johnson had completed his state
sentence could give rise to the loss of Texas's priority jurisdiction.

The Ninth Circuit's en banc decision in Strand, 251 F.2d 590 directly
answered the core issue of the majority opinion. Id. at 594. Strand
explained that the retention of physical custody of an individual was
fundamental to the retention of primary jurisdiction, and thus, ". . . If
[the] defendant escapes, is released on bail or probation or parole" and
another sovereign seizes that individual, the sovereign with physical
custody will obtain primary jurisdiction. Id. at 599-600. Strand
emphasized that the original sovereign's loss of primary jurisdiction and
the second sovereign's realization of primary jurisdiction is not dependent
on consent, stating:

... It makes no difference by what means, rightful

or wrongful, his body was brought into court. It is
immaterial that he is on bond to appear for trial in

21



another court. It is of no consequence that he may
have escaped from the prison of another sovereign
or may have violated the order of probation of the
court of another sovereign. The consent of no other
sovereign 1s essential to the wvalidity of the

proceeding.
Id. at 600.

Strand emphasized the irrelevance of consent in cases such as this
one when it's stated:
Since the California court did not have physical
custody, the federal proceeding where defendant
was arrested took precedence. But, after the
federal court had freed defendant on probation, the
state court acquired jurisdiction of the person by

arrest. In neither instance was the consent of the
other sovereign necessary to jurisdiction.

(Emphasis added.)
Id. at 601.

In deciding the case before it, the Strand Court explained that, "The
physical possession of the body of the accused is the key factor," and that
". . .consent or failure to consent [was] immaterial" Id. at 608-609.

Although Strand is the most definitive case in the Ninth Circuit on
the issue of primary jurisdiction and because Strand was decided en banc,
other Ninth Circuit cases evoke the relevant holdings of Strand, creating

an even deeper conflict in the Circuit’s holdings. These cases include the

following:
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Taylor v. Reno, 164 F.3d 440, 444-445 (9™ Cir.1998) wherein
the federal sovereign lost primary jurisdiction of the defendant and the
state obtained it even though the federal government had not specifically
consented to the transfer of primary jurisdiction (See also App 26a-29a
discussing Taylor's conflict with the majority opinion);

In re Nelson, 434 F.2d 748, 751 (9" Cir.1970) stating that, "It
1s well-settled as between a state and the United States that the
governmental entity holding physical possession of a defendant may
proceed 1n 1its sovereign capacity with a trial, sentencing and
1mprisonment...."

Stewart v. United States, 267 F.2d 378, 381 (9" Cir.1959)
holding that when a federal court places an accused on probation, he is not
immune during the period of probation from prosecution for a criminal
offense under state law; and,

Seward v. Heinze, 262 F.2d 42, 44 (9™ Cir.1958) where the
reviewing court noted that if petitioner were to be held for trial by federal
authorities, even though the state of California had had primary
jurisdiction, it would make "no difference by what means, rightful or

wrongful, his body was brought into [federal] court."
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The majority opinion's first departure with Strand and related cases
occurred with the holding that, "because these erroneous transfers did not
manifest the state's consent to terminate its primary jurisdiction over
Johnson, he was not in federal custody for purposes of 18 U.S.C. § 3585(a),
and therefore the federal sentence did not commence." App. 5a. As Strand
explicitly stated, "". . .consent or failure to consent [is] immaterial" Id. at
608-609. See also Nelson, 434 F.2d at 751; Seward, 262 F.2d at 44.

In coming to the holding that express consent was necessary, the
majority opinion relied on the definition of "custody" found in Black's Law
Dictionary and Webster's Third New International Dictionary rather than
on the relevant law of the Ninth Circuit. App. 9a. The instant opinion
states, "Courts have long interpreted ‘custody’ in the context of § 3585 and
its predecessors as referring to the federal government's control over a
prisoner when it has both physical custody and primary jurisdiction." App.
9a-10a. This last statement 1s, however, made without citation, and
rightly so. Strand very pointedly explains that, unless there is a specific
agreement otherwise, it 1s physical custody and physical custody alone
that controls which sovereign has primary jurisdiction. Id. at 608-609. See

also, Nelson, 434 F.2d at 751; Seward, 262 F.2d at 44.
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In addition to relying on the misplaced requirement of consent, the
instant opinion misconstrues the relationship between primary
jurisdiction and the doctrine of comity. The opinion conflates primary
jurisdiction and comity as if the concepts were one in the same. App. 10a.
In so doing, the opinion essentially asserts that United States v. Warren,
610 F.2d 680 (9™ Cir.1980) stands for the proposition that the
relinquishment of primary jurisdiction by one sovereign and the
acquisition of it by another must always be an act of comity premised on
consent. App. 16a, 18a. Warren did not decide or even address issues of
primary jurisdiction. Rather, the Warren decision merely held that, in the
federal system, the power and discretion to practice comity is vested in the
attorney general and thus a district court judge may not override the
attorney general's exercise of comity in a matter where the appropriate
officer was not a party, and the attorney general's discretion was not
before the court for review.

The majority opinion's assertion of 18 U.S.C. § 3585(b)'s alleged
prohibition against "double counting" also conflicts with relevant the law.
App. 23a, fn 14. See also App. 17a-18a. The opinion fails to note that 18

U.S.C. § 3585(b) is limited to credit for time a defendant has been
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detained prior to being taken into custody to commence his sentence. It
does not address credit for time spent in custody after commencement of
a sentence, which is the case in the instant matter. See also App. 38a.
Additionally, that code section is further limited to two very particular
circumstances. It thus does not present an overall federal scheme
prohibiting "double counting." See 18 U.S.C. § 3585(b)(1) and (2). If there
were such a scheme, then courts would never be allowed to run sentences
concurrently. Also as pointed out in the dissent, it "is the prerogative of
the state, as sovereign, to determine whether it would give Johnson credit
for time served in federal custody." App. 38a.

In a continuing effort to avoid the more relevant case law of the
Ninth Circuit, the opinion cites Smith v. Swope, 91 F.2d 260, 262 (9th
Cir.1937) for the proposition that the acts of Texas's "mere subordinate
administrative officials" in repeatedly transferring Mr. Johnson to federal
custody could not bind that sovereign. App.18a. The fallacious premise in
this assertion is that there must be an act on the part of the sovereign in
order for that sovereign to lose primary jurisdiction. As Strand and the
related case law unambiguously hold, no such acts are required. In the

context of this case, consent by the sovereign is immaterial to whether
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that sovereign has lost primary jurisdiction. Id. at 608-609. See also
Nelson, 434 F.2d at 751; Seward, 262 F.2d at 44. To similar effect see,
App. 30a-31a.

The majority opinion refuses to recognize the long-standing case law
in this jurisdiction holding that physical custody of a defendant equates
with primary jurisdiction, absent the applicability of an exception. By
1ignoring the long-standing case law, the majority opinion turns the

exception into the general rule.

B. The Majority Opinion Conflicts with the Decisional Authority

of Sister Circuits.

In addition to conflicting with the Ninth Circuit's own case law, the
majority opinion's holdings regarding primary jurisdiction conflict with
the holdings of sister states. For example:

. United States v. Cole, 416 F.3d 894, 897 (8" Cir. 2005) noting
that the controlling factor in determining the power to proceed as between
two contesting sovereigns is the actual physical custody of the accused and
thus, a sovereign can relinquish primary jurisdiction without giving

specific consent;
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Weekes v. Fleming, 301 F.3d 1175, 1180-1181 (10* Cir.2002)
Weekes, 301 F.3d at 1180-1181 holding that if a prisoner in state primary
jurisdiction is delivered to federal authorities without a writ of habeas
corpus ad prosequendum, the state relinquishes jurisdiction;

Stephens v. Sabol, 539 F.Supp.2d 489, 495, 499 (D. Mass. 2008)
wherein the district court stated, "When Stephens was remitted to the
Marshals, Florida no longer claimed any hold on him; to the contrary, it
disavowed having one. . .. It thus voluntarily, if mistakenly, allowed the
United States to take primary jurisdiction over Stephens. . .. It makes no

difference that Florida's relinquishment of jurisdiction was accidental. .

Luther v. Vanyur, 14 F.Supp.2d 773, 778 (E.D.N.C. 1997)
wherein the federal government lost primary jurisdiction of the prisoner
when he failed to surrender for sentencing. The Luther court also
dismissed the respondent's argument that administrative, low-level errors
should not be charged against the government in its administration of the
prisons and prisoners' sentences;

Vann, 207 F.Supp. at 111where the district court stated, "The

controlling factor in determining the power to proceed as between two
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contesting sovereigns is the actual physical custody of the accused.”
The grant of this petition is necessary to ensure that the conflict
between the instant decision and decisions of sister circuits as well as

conflict within the circuit is eliminated.
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III. THE MAJORITY OPINION'S MISPLACED RELIANCE ON OUT-

OF-CIRCUIT CASES SHARPENS THE CONFLICT BETWEEN IT

AND THE HOLDINGS OF SISTER CIRCUITS.

The opinion relies on myriad authorities outside of the Ninth Circuit
in support of its decision. The authorities relied upon, however, do not
support the opinion's conclusions. Thus, they more clearly display the
conflict that exists between the holdings in the instant opinion with those
of sister circuits.

The opinion cites several out-of-circuit cases asserting them in
support of its holding that primary custody cannot be relinquished
without express consent. App. 11a-12a, fn 7. A review of these cases
shows that they do not support this proposition. The critical factor in each
of these cases is that the sovereign with primary jurisdiction maintained
1t because the sovereign without primary jurisdiction obtained physical
custody of the inmate through the issuance of a writ of habeas ad
prosequendum or a request for temporary custody.United States v. Evans,
159 F.3d 908, 911-912 (4™ Cir.1998); Crawford, 589 F.2d at 695; Strewl],
191 F.2d at 347-348; Zerbst, 97 F.2d at 254; Ponz1 v. Fessenden, 258 U.S.

254 (1922); Vanover, 136 F.2d at 443. See also Burge v. United States, 332
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F.2d 171, 175 (8™ Cir.1964) which at best fails to specifically state
whether the inmate was received by the sovereign without primary
jurisdiction through a request for temporary custody.

The opinion in this matter relies heavily on Taylor, 164 F.3d 440 as
precedent. The opinion states that Taylor implicitly concluded that ". . .
service of a federal sentence generally commences when the United States
takes primary jurisdiction and a prisoner is presented to serve his federal
sentence. . . ." App. 13a. Taylor neither explicitly nor implicitly makes
such a conclusion. To the contrary, the federal government, although
originally having primary jurisdiction lost it, without having given
consent, because the state obtained physical custody of Taylor. The state,
having gained it, did not lose it once it delivered Taylor to federal custody
because Taylor was merely on loan through a writ of habeas ad
prosequendum. As pointed out by the dissenting opinion, the Taylor court
made clear that the doctrine of primary jurisdiction is based on who has
custody or control of the "body" of the prisoner. App. 28a. See also Taylor,
164 F.3d at 445.

The instant opinion's reliance on Ponzi, 258 U.S. 254, 255-256
(1922), Weekes, 301 F.3d at 1179 and BOP Program Statement 5160.05
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are similarly of no support. App. 10a, 17a-18a. All three authorities
affirm the rule as explained by this Court in Strand that physical
possession of an individual is the basis for primary jurisdiction and the
exception to that rule is where the sovereign with primary jurisdiction
"loans" the inmate to another sovereign under a writ of habeas ad
prosequendum or a request for temporary custody. Strand, 251 F.2d at
598-601. The BOP Program Statement does so by specifically referencing
the writ of habeas ad prosequendum. See Fed. Bureau Prisons,
Designation of State Inst. for Serv. of Fed. Sentence, Program Statement
5160.05 at pp. 11-12 (Jan. 16, 2003). See also, App. 32a.

The majority opinion’s reliance on authorities that do not support
the propositions made, more fully exposes its conflict with the case law of
the Ninth Circuit and sister circuits. The grant of the instant petition is

necessary for this Court to address the conflict created.
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CONCLUSION

At base, the issue at hand is the calculation of a prisoner’s sentence.
This issue is one of exceptional importance because of the breadth of
criminal matters in which such a calculation must be made. This matter
1s of exceptional importance also because it is at odds with federal
statute, and case law of the Ninth Circuit and of sister circuits. Without
a grant of the instant petition, the published decision in the instant
matter will deepen the conflict between the Ninth Circuit and sister
circuits. For the foregoing reasons, the petition for a writ of certiorari

should be granted.

Dated: July 16, 2018 Respectfully submitted,

Andrea Renee ulian
Counsel of Record for Petitioner,

AUBRY RAE JOHNSON
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2 JOHNSON V. GILL

SUMMARY"™

Habeas Corpus

The panel affirmed the district court’s denial of Aubry
Rea Johnson’s 28 U.S.C. § 2241 habeas corpus petition
challenging the Bureau of Prisons’ determination of when his
federal sentence commenced.

Johnson was convicted in state and federal court, with the
federal sentence to run consecutively to the state sentence.
While serving his state sentence, Johnson was twice
erroneously turned over to federal authorities. The state
credited the time Johnson spent in federal custody against his
state sentence. Once his state sentence was complete and the
Marshals Service took him into federal custody, the BOP
concluded that Johnson’s federal sentence commenced in
June 2011, when the federal government for the first time
gained primary jurisdiction over him. Johnson argued that his
federal sentence commenced on one of the instances when the
state prematurely transferred him to federal authorities, and
that, in addition to the credit he received against his state
sentence, he should receive credit against his federal sentence
for the period starting on the date he was erroneously turned
over to federal authorities and including all his time in state
prison after he was returned to state custody.

The panel held that because the erroneous transfers did
not manifest the state’s consent to terminate its primary
jurisdiction over Johnson, he was not in federal custody for

“* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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JOHNSON V. GILL 3

purposes of 18 U.S.C. § 3585(a), and therefore the federal
sentence did not commence until June 6, 2011, when the
federal government for the first time exercised exclusive
penal custody over Johnson.

Chief District Judge Oliver dissented. He would find
(1) that the federal authorities obtained primary jurisdiction
over Johnson when they took physical custody of his body,
and his sentence commenced pursuant to § 3585(a) at that
time; and (2) even if the federal authorities did not have
primary jurisdiction when he was being detained by the
Marshals, he nevertheless began his sentence pursuant to
§ 3585(a) because he was being held for the purpose of
commencing his federal sentence.

COUNSEL

Lisa Sciandra (argued), San Leandro, California, for
Petitioner-Appellant.

Michael G. Tierney (argued), Assistant United States
Attorney; Camil A. Skipper, Appellate Chief; Phillip A.
Talbert, United States Attorney; United States Attorney’s
Office, Fresno, California; for Respondent-Appellee.
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4 JOHNSON V. GILL

OPINION
IKUTA, Circuit Judge:

Aubry Johnson was criminally convicted in both state and
federal court. Both courts sentenced him to serve periods of
incarceration, with the federal sentence to run consecutively
to the state sentence. While serving his state sentence, he was
twice erroneously turned over to federal authorities, first from
August through November of 2009 and then again from
December 2009 through February 2010. Once his state
sentence was complete and the Marshals Service took him
into federal custody, the Bureau of Prisons (BOP) concluded
that Johnson’s federal sentence commenced in June 2011,
when the federal government for the first time gained primary
jurisdiction over him.!

Johnson filed a petition for a writ of habeas corpus
challenging that determination. He argues that his federal
sentence actually commenced on one of the instances when
the state prematurely transferred him to the federal
authorities. As a result, Johnson contends that he should
receive credit against his federal sentence for the period
starting on the date he was erroneously turned over to federal
authorities and including all his time in state prison after he
was returned to state custody. Because the state credited the
time the federal authorities erroneously held Johnson against

' As we explained in Taylor v. Reno, “[tlhe term ‘primary
jurisdiction’ in this context refers to the determination of priority of
custody and service of sentence between state and federal sovereigns.”
164 F.3d 440, 444 n.1 (9th Cir. 1998). “A lack of ‘primary jurisdiction’
does not mean that a sovereign does not have jurisdiction over a
defendant. It simply means that the sovereign lacks priority of jurisdiction
for purposes of trial, sentencing and incarceration.” Id.
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his state sentence, Johnson effectively seeks double-credit
against both his state and federal sentences for the period
between August 2009 and June 2011. We disagree and hold
that because these erroneous transfers did not manifest the
state’s consent to terminate its primary jurisdiction over
Johnson, he was not in federal custody for purposes of
18 U.S.C. § 3585(a), and therefore the federal sentence did
not commence.

I

The Sheriff’s Department in Harris County, Texas,
arrested Aubry Johnson in February 2007 for fraudulently
using identifying information and for violating his probation
for a prior robbery conviction. In June 2007, a state court
sentenced Johnson to a six-year term of imprisonment for
aggravated robbery as a result of the probation violation.
After sentencing, the court committed Johnson to the custody
of the Texas Department of Criminal Justice (TDCJ) to serve
his sentence. In August 2007, the TDCJ transferred Johnson
to Fort Bend County, where a state court sentenced Johnson
to a twelve-month concurrent sentence of imprisonment for
fraudulent use of identifying information.

While Johnson was in state custody, the United States
indicted him on federal charges for aiding and abetting device
fraud and identity theft. The federal court issued writs of
habeas corpus ad prosequendum for Johnson on May 10,
2007, June 29, 2007, and August 29, 2007, so that he could
attend federal court proceedings.? Upon conviction for the

2 A federal writ of habeas corpus ad prosequendum secures the
presence for trial of a criminal defendant who is held in a state’s custody.
United States v. Mauro, 436 U.S. 340, 357-58 (1978); see also 28 U.S.C.

App. ba



Case: 15-16400, 02/20/2018, ID: 10768702, DktEntry: 48-1, Page 6 of 38

6 JOHNSON V. GILL

federal charges, the district court sentenced Johnson to an 88-
month term of imprisonment, to run consecutively to his state
sentence for aggravated robbery. The Marshals Service filed
a federal detainer with the state authorities, requesting that
the state hold Johnson so that federal authorities could
assume custody of him when he satisfied his state sentence.’

The two errors central to this appeal occurred in late
2009. While Johnson was still serving his state sentence in
the Texas prison system, the TDCJ transferred Johnson to the
custody of the Dallas County Sheriff’s Department to answer
for additional state charges that were ultimately dismissed.
Rather than return Johnson to the TDCJ, however, the Dallas
County Sherift’s Department mistakenly transferred Johnson
to the Marshals Service on August 7, 2009, pursuant to the
federal detainer. When the error was discovered, the
Marshals Service returned Johnson to the Dallas County
Sheriff’s Department on November 3. A short while later, on
December 9, 2009, the Dallas County Sheriff’s Department
informed the Marshals Service that Johnson had completed
his state sentence and that the department intended to release
Johnson unless the Marshals Service took custody of him.

§ 2241(c)(5) (“The writ of habeas corpus shall not extend to a prisoner
unless . . . [i]t is necessary to bring him into court to testify or for trial.”).

* A detainer “may be lodged against a prisoner on the initiative of a
prosecutor or law enforcement officer” and “puts the officials of the
institution in which the prisoner is incarcerated on notice that the prisoner
is wanted in another jurisdiction . . . upon his release from prison.”
Mauro, 436 U.S. at 358; see also 28 U.S.C. § 566(c) (“Except as
otherwise provided by law or Rule of Procedure, the United States
Marshals Service shall execute all lawful writs, process, and orders issued
under the authority of the United States, and shall command all necessary
assistance to execute its duties.”).

App. 6a
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On December 14, the Dallas County Sheriff’s Department
transferred Johnson to the Marshals Service. This was also
a mistake. Johnson remained with the federal authorities
until February 12, 2010, when the Marshals Service returned
him to the TDCJ. Johnson received credit toward his state
sentence for the periods during which the Marshals Service
erroneously had physical custody of him.

Texas paroled Johnson on February 23, 2011. Because
the Marshals Service had filed a federal detainer with the
state, the state authorities held Johnson for federal pick-up,
but due to an oversight the Marshals Service failed to retrieve
him, and so Johnson was released the same day. Several
months later, on June 6, 2011, Johnson visited his parole
officer, at which time the Marshals Service apprehended him
and turned him over to the BOP to serve his federal sentence.

The BOP determined that Johnson’s federal sentence
commenced on June 6, 2011, when the Marshals Service took
Johnson into federal custody. Nevertheless, Johnsonreceived
credit against his federal sentence for the period during which
he was released from all custody, between February 23, 2011
(when he was paroled from state custody) through June 5,
2011, when the Marshals Service apprehended him.* Johnson
objected to this calculation; he argued that his federal
sentence commenced on one of the occasions when the state
erroneously transferred him to the Marshals Service, either on

4 “Under the doctrine of credit for time at liberty, a convicted person
is entitled to credit against his sentence for the time he was erroneously at
liberty provided there is a showing of simple or mere negligence on behalf
of the government and provided the delay in execution of sentence was
through no fault of his own.” United States v. Martinez, 837 F.2d 861,
865 (9th Cir. 1988).

App. 7a
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August 7, 2009, or December 14, 2009. Therefore, Johnson
contends, he is entitled to credit against his federal sentence
for the time period between August 2009 and June 2011, even
though the state already gave him credit for this same time
period.  After unsuccessfully pursuing administrative
remedies, Johnson filed a petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2241, which the district court denied.
He timely appealed.

We have jurisdiction under 28 U.S.C. § 1291 and review
the district court’s ruling de novo. Tablada v. Thomas,
533 F.3d 800, 805 (9th Cir. 2008). Although Johnson is
currently incarcerated at the Federal Correctional Institution
in Oakdale, Louisiana, habeas jurisdiction was proper in the
district court because Johnson filed his petition while
incarcerated at the Federal Correctional Institution in
Mendota, California. Brown v. United States, 610 F.2d 672,
677 (9th Cir. 1980). His subsequent transfer does not destroy
the jurisdiction established at the time of filing. Francis v.
Rison, 894 F.2d 353, 354 (9th Cir. 1990).

II

The federal statute governing when a term of
imprisonment commences, 18 U.S.C. § 3585, provides that

5 This provision provides, in full:

(a) Commencement of sentence.—A sentence to a term
of imprisonment commences on the date the defendant
is received in custody awaiting transportation to, or
arrives voluntarily to commence service of sentence at,
the official detention facility at which the sentence is to
be served.

App. 8a
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“[a] sentence to a term of imprisonment commences on the
date the defendant is received in custody awaiting
transportation to, or arrives voluntarily to commence service
of sentence at, the official detention facility at which the
sentence is to be served.” 18 U.S.C. § 3585(a). In order to
determine whether Johnson’s federal sentence commenced
when the state mistakenly transferred him to the federal
government, we begin by interpreting § 3585(a) in its
historical context.

A

Although “custody” can mean mere physical possession
or control of a person, it may also refer to lawful authority
over a person. See Black’s Law Dictionary 441 (9th ed. 2009)
(defining “constructive custody” as “[c]ustody of a person
(such as a parolee or probationer) whose freedom is
controlled by legal authority but who is not under direct
physical control”); Webster’s Third New International
Dictionary 559 (2002) (“[C]Jontrol of a thing or person with
such actual or constructive possession as fulfills the purpose
of the law or duty requiring it.”). Courts have long

(b) Credit for prior custody.—A defendant shall be given
credit toward the service of a term of imprisonment for
any time he has spent in official detention prior to the
date the sentence commences—

(1) as a result of the offense for which the sentence
was imposed; or

(2) as a result of any other charge for which the
defendant was arrested after the commission of the

offense for which the sentence was imposed;

that has not been credited against another sentence.

App. 9a
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interpreted “custody” in the context of § 3585 and its
predecessors as referring to the federal government’s control
over a prisoner when it has both physical custody and primary
jurisdiction.

The concept of primary jurisdiction was established by
the Supreme Court nearly a century ago, when it
acknowledged the need for comity between state and federal
authorities with respect to managing defendants who are
subject to both state and federal criminal prosecutions and
sentences. See Ponziv. Fessenden,258 U.S. 254,259 (1922).
In Ponzi, the Supreme Court stated the general rule that the
first sovereign to arrest a defendant obtains primary
jurisdiction over him as against other sovereigns. Id. at 260
(“The chief rule which preserves our two systems of courts
from actual conflict of jurisdiction is that the court which first
takes the subject-matter of the litigation into its control,
whether this be person or property, must be permitted to
exhaust its remedy, to attain which it assumed control, before
the other court shall attempt to take it for its purpose.”).
Nevertheless, the sovereign with primary jurisdiction could
consent to the defendant’s transfer to another sovereign for
trial or other proceedings. Id. at 261. Such a decision is
vested “solely to the discretion of the sovereignty making it,”
acting through “its representatives with power to grantit.” /d.
at 260. In the federal system, for example, a “transfer of a
federal prisoner to a state court for such purposes” may be
“exercised with the consent of the Attorney General.” Id. at
261-62.

App. 10a
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Congress enacted the earliest predecessor of § 3585, 18
U.S.C. § 709a, in 1932.% See Jonah R. v. Carmona, 446 F.3d
1000, 1003 (9th Cir. 2006) (discussing the history of § 3585).
Courts interpreted § 709a in light of Ponzi and the concept of
primary jurisdiction, concluding that a state’s transfer of a
defendant to the federal government does not trigger the
commencement of the federal sentence unless the federal
government obtains primary jurisdiction over the defendant.
In Zerbst v. McPike, for instance, Louisiana state authorities
had primary jurisdiction over a defendant, but transferred him
to the federal government for the duration of a federal
prosecution. 97 F.2d 253, 254 (5th Cir. 1938). When the
federal sentencing was complete, the prisoner was returned to
the state, which took him back to state jail and tried and
sentenced him for a state crime. Id. After the defendant
served his state sentence, he argued that his federal sentence
began running when he was taken to the state jail following
his federal sentencing. Id. The Fifth Circuit rejected this
argument. It explained that the state had primary jurisdiction
over the defendant and merely lent the prisoner to the federal
government “without a complete surrender of the prior
jurisdiction over him which the State had acquired.” Id.
Therefore, the federal sentence did not “commence” until the
defendant was received at the federal penitentiary after the
state sentence was complete.” Id.

¢ Section 709a provided, in pertinent part, that “the sentence of
imprisonment of any person convicted of a crime in a court of the United
States shall commence to run from the date on which such person is
received at the penitentiary, reformatory, or jail for service of said
sentence.” Act of June 29, 1932, Pub. L. 72-210, § 1, 47 Stat. 381, 381.

7 Other courts agreed with the Fifth Circuit. Applying § 709a, the

D.C. Circuit held that “when a prisoner is in the custody of a state and the
federal government receives him for the purposes of trial only, the

App. 11a
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Courts interpreted 18 U.S.C. § 3568.® the successor
statute to § 709a, in light of this doctrine of primary
jurisdiction. See, e.g., Hayward v. Looney, 246 F.2d 56, 58
(10th Cir. 1957) (interpreting 18 U.S.C. § 3568, a
recodification of 709a); United States ex rel. Moses v. Kipp,
232 F.2d 147, 150 (7th Cir. 1957) (same). In doing so, courts
consistently concluded that a federal sentence did not
commence until the federal government had “legal custody”
of a defendant, meaning the primary jurisdiction necessary to
enforce the federal sentence. Burge v. United States,
332 F.2d 171, 175 (8th Cir. 1964); see also Crawford v.
Jackson, 589 F.2d 693, 695 (D.C. Cir. 1978). When § 3568

sentence imposed by the federal court does not begin to run until the state
has exhausted its demands against him and yields him to the federal
government.” Strewl v. McGrath, 191 F.2d 347, 348 (D.C. Cir. 1951).
And in Vanover v. Cox, the Eighth Circuit applied the same general rule,
holding that a Virginia state prisoner’s federal sentence could not have
commenced under § 709a unless “[t]he consent of the Virginia authorities”
to a surrender of primary jurisdiction was “expressly shown.” 136 F.2d
442, 444 (8th Cir. 1943).

8 In pertinent part, 18 U.S.C. § 3568 stated: “The sentence of
imprisonment of any person convicted of an offense in a court of the
United States shall commence to run from the date on which such person
is received at the penitentiary, reformatory, or jail for service of said
sentence.” Act of June 25, 1948, Pub. L. 80-772, 62 Stat. 683, 838. As
the reviser’s notes to the Act explained, the amended § 3568 reflected only
a “[m]inor change in phraseology.” H.R. Rep. 80-304, app. at 171 (1947),
reprinted in 18 U.S.C.S. at 2636 (West 1948). In 1960 and 1966,
Congress amended § 3568 with respect to the provision governing credit
for presentence custody, but the provision governing the commencement
of federal sentences remained unchanged. See Act of Sept. 2, 1960, Pub.
L. 86-691, § 1, 74 Stat. 738, 738; Bail Reform Act of 1966, Pub. L. 89-
465, § 4, 80 Stat. 214, 217; see also Jonah R., 446 F.3d at 1003—-04
(discussing these amendments).
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was recodified as § 3585, our current statute, in 1984, courts
retained the same interpretation. See, e.g., Elwell v. Fisher,
716 F.3d 477, 481 (8th Cir. 2013) (“Pursuant to the doctrine
of primary jurisdiction, service of a federal sentence generally
commences when the United States takes primary jurisdiction
and a prisoner is presented to serve his federal sentence, not
when the United States merely takes physical custody of a
prisoner who is subject to another sovereign’s primary
jurisdiction.”); United States v. Evans, 159 F.3d 908, 911-12
(4th Cir. 1998) (same). We have implicitly reached the same
conclusion. See Taylorv. Reno, 164 F.3d 440 (9th Cir. 1998).
In Taylor, the federal government surrendered its primary
jurisdiction over a federal defendant by releasing him on his
own recognizance pending sentencing. Id. at 443. While at
large, he was arrested by the state and jailed on a murder
charge. Id. State officials later produced the defendant for
federal sentencing pursuant to a writ of habeas corpus ad
prosequendum. /d. At his federal sentencing, the district
court stated that the defendant was “now in federal custody,”
id., but federal officials returned him to state custody to serve
his sentence. Id. at 444. We rejected the defendant’s
argument that his federal sentence commenced on the date of
his federal sentencing. See id. Because the defendant was in
federal custody only by the state’s agreement, the state

? Section 3585 did not materially change § 3568: § 3585 referred to
“a sentence to a term of imprisonment” rather than “the sentence of
imprisonment” in § 3568; and § 3585 provided that the sentence
“commences on the date the defendant is received in custody awaiting
transportation to . . . the official detention facility at which the sentence is
to be served,” rather than providing that the sentence “shall commence to
run from the date on which such person is received at the penitentiary,
reformatory, or jail for service of said sentence” in § 3568. Compare Bail
Reform Act of 1966, 80 Stat. at 217, with Sentencing Reform Act of 1984,
Pub. L. 98-473, § 212(a)(2), 98 Stat. 1837, 2001.
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maintained its priority, and “the district court did not have
authority to order [the defendant] into federal custody to
commence his federal sentence.” /d.

Absent a clear indication to the contrary, we assume that
Congress was aware that courts interpreted the predecessors
to § 3585 in light of the primary jurisdiction doctrine and
intended to carry that doctrine forward in enacting the
materially similar § 3585. Cf., e.g., Tex. Dep’t of Hous. &
Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct.
2507, 2519-20 (2015) (reasoning that Congress can be
understood to acquiesce to widespread views in the courts of
appeal); United States v. Wilson, 503 U.S. 329, 336 (1992)
(interpreting § 3585(b) and reasoning that courts should not
lightly assume “that Congress intended to depart from a long
established policy” (internal quotation marks omitted)
(quoting Robertson v. R.R. Labor Bd., 268 U.S. 619, 627
(1925))). Consistent with our implicit conclusion in Taylor,
and with the many decades of judicial interpretation of § 3585
and its predecessors, we therefore interpret “custody” in
§ 3585(a) as “legal custody,” meaning that the federal
government has both physical custody of the defendant and
the primary jurisdiction necessary to enforce the federal
sentence. Accordingly, under § 3585(a), “[a] sentence to a
term of imprisonment commences on the date” that the
federal government has primary jurisdiction over a defendant
who is “received in custody awaiting transportation to” the
official detention facility.

Our interpretation is also consistent with the BOP’s
understanding of the statutory scheme, to which we ordinarily
afford “substantial deference.” Jonah R., 446 F.3d at 1006;
see also Reno v. Koray, 515 U.S. 50, 61 (1995) (holding that
courts may defer to BOP program statements). Pursuant to a
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BOP Program Statement, “[w]hen it has been determined
[that] an inmate was committed improperly to federal custody
and primary jurisdiction resides with a state sovereign (i.e.,
the inmate was under jurisdiction of the federal sentencing
court on the basis of a writ of habeas corpus ad
prosequendum), [the BOP] will make every effort to return
the inmate to state custody.” U.S. Dep’t of Justice, Fed.
Bureau of Prisons, Program Statement No. 5160.05:
Designation of State Institution for Service of Federal
Sentence 11 (2003) (“Program Statement”). In such
situations, the BOP’s Program Statement provides that “[a]
return to the state means that the federal sentence should be
considered as not having commenced since transfer to the
Bureau was in error and the prisoner should have been
returned to the state.” Id. at 12. Although the Program
Statement refers to the situation in which a prisoner’s
erroneous federal custody is pursuant to a writ of habeas
corpus ad prosequendum, see id. 11-12, the BOP’s policy
with regard to such writs recognizes that a federal sentence
does not commence merely because a prisoner is in the
federal government’s physical custody. Because the BOP’s
interpretation is a permissible construction of the statute, we
defer to it. See Reno, 515 U.S. at 61.1°

' The dissent argues that the doctrine of primary jurisdiction should
not alter “the plain meaning of the words ‘received in custody’ in
§ 3585(a),” Dissent at 33. Yet the dissent acknowledges that “primary
jurisdiction by a sovereign is not relinquished if it transfers a prisoner in
custody to another sovereign pursuant to a writ of habeas corpus ad
prosequendum.” Dissent at 25, see also Dissent at 28-29, 30-32. The
dissent does not dispute that if a state retains primary jurisdiction pursuant
to a writ, the prisoner’s federal sentence does not commence even though
the federal government has physical custody of the prisoner. Dissent at
24-26. Accordingly, the dissent implicitly agrees with us that the federal
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B

Having determined that a federal sentence commences
only when the federal government has physical possession of
and primary jurisdiction over the defendant, we must next
determine when the federal government obtains such primary
jurisdiction. It is well established that if a sovereign takes a
defendant into its custody before another sovereign has done
so, then the arresting sovereign establishes its primary
jurisdiction and may give effect to its sentence before other
sovereigns may do so. Thomas v. Brewer, 923 F.2d 1361,
1365 (9th Cir. 1991). A sovereign’s priority terminates when
the sentence expires, charges are dismissed, or the prisoner is
allowed to go free. See Elwell, 716 F.3d at 481; Taylor, 164
F.3d at 445; ¢f Strand v. Schmittroth, 251 F.2d 590, 599 (9th
Cir. 1957) (en banc) (“When a defendant or a parolee or a
probationer is released from actual physical custody, even for
temporary purposes, he may be arrested, tried and convicted
by any other such sovereign in the territory in which he may
be without the consent of the first sovereign, which may have
a judgment against him as yet unsatisfied or which may be
seeking to try him.”).

The more difficult situation arises when one sovereign
transfers a defendant to another sovereign. Such a case
requires an exercise of comity between the sovereigns, and
turns on whether the state with primary jurisdiction intended
to surrender its priority upon transfer or merely transferred
temporary control of the defendant to the federal government.
See United States v. Warren, 610 F.2d 680, 685 (9th Cir.
1980) (a sovereign with priority “may elect under the doctrine

government’s mere physical custody of a prisoner is not always the sort
of “custody” that commences a federal sentence under § 3585.
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of comity to relinquish” control of a defendant); see also
Ponzi, 258 U.S. at 266 (stating that the Attorney General may
give “the consent of the United States” to permit a federal
prisoner to be tried in a state’s courts, but this consent does
not relinquish priority). Because a state’s transfer of
temporary control of the defendant “extends no further than
it is intended to extend,” Zerbst, 97 F.2d at 254, and a state
that mistakenly transferred a prisoner to the federal
government lacked the intent to surrender primary
jurisdiction, such a mistaken transfer does not constitute a
relinquishment of primary jurisdiction. If the state retains
primary jurisdiction, the federal sentence does not commence
pursuant to § 3585. Therefore, a prisoner’s federal sentence
does not commence when the state mistakenly transfers a
prisoner to the federal government."!

This conclusion raises a second question: how to
determine whether the state’s transfer of a prisoner is a
mistake. In determining whether a state’s transfer of a
defendant to a second sovereign is intended to be “a complete
surrender of the prior jurisdiction” that the state acquired over
the defendant, Zerbst, 97 F.2d at 254, we consider the record
as a whole. In light of the obligations of comity, we give

" The dissent errs in claiming that Free v. Miles, 333 F.3d 550 (5th
Cir. 2003) is to the contrary. Dissent at 33—34. In Free, after the state
transferred a prisoner to the federal government for prosecution pursuant
to a writ, the prisoner was mistakenly incarcerated in a federal prison for
six months. 333 F.3d at 551. When the error was discovered, the prisoner
was returned to state prison to serve out his state sentence, before being
ultimately returned to federal prison to serve out his federal sentence. /d.
The government did not appeal the district court’s ruling that the
prisoner’s federal sentence commenced when the prisoner was mistakenly
transferred to a federal facility, and so the Fifth Circuit did not address this
issue. Id. at 552, 555.
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particular weight to the state’s own determination that the
transfer of the prisoner to the federal government was a
mistake. See Ponzi, 258 U.S. at 260. If the state is silent on
this issue, we may consider whether the state and federal
government made a formal temporary transfer of physical
control pursuant to a writ of habeas corpus ad prosequendum
or written request for temporary custody, see Taylor,
164 F.3d at 445, and whether a properly authorized
representative of the state approved the transfer, see Ponzi,
258 U.S. at 260. Because the “[d]etermination of priority of
custody and service of sentence between state and federal
sovereigns is a matter of comity to be resolved by the
executive branches of the two sovereigns,” Warren, 610 F.2d
at 684, two sovereigns are not bound “by the actions of mere
subordinate administrative officials such as the state sheriff
and federal marshal,” Smith v. Swope, 91 F.2d 260, 262 (9th
Cir. 1937).

The Tenth Circuit’s decision in Weekes v. Fleming,
301 F.3d 1175 (10th Cir. 2002), illustrates such a record-
specific analysis. In that case, a state arrested a defendant;
transferred him to federal authorities for criminal proceedings
in federal court; obtained his return to state court on a writ of
habeas corpus ad prosequendum where he was sentenced to
a term of imprisonment; and finally returned him to federal
court where he pleaded guilty and was sentenced to
imprisonment. Id. at 1177. After the federal authorities
transferred the defendant to federal prison, the BOP
determined that the defendant had not yet served his prior
state sentence and returned him to state prison. Id. at
1177-78. Upon the conclusion of his state term of
imprisonment and his return to federal prison, the defendant
claimed that his federal sentence began when he was first
transported to the federal prison. /d. at 1179.
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The Tenth Circuit agreed, holding that the record
demonstrated that the state had intentionally relinquished
primary jurisdiction over the defendant. Id. at 1181. In
determining the state’s intent, the court first noted that the
United States had not presented “either a written request for
temporary custody or a writ of habeas corpus ad
prosequendum” when it took the defendant away from state
authorities, which gave rise to a presumption that both the
federal government and the state government had “agreed to
a permanent change of custody.” Id. Further, the state’s
subsequent acts confirmed this presumption was correct.
These acts included “(1) the subsequent use of an ad
prosequendum writ to regain custody, (2) a sentencing order
expressly providing that the state sentence should be served
concurrently with a future federal sentence, and (3) a state-
lodged detainer requesting [the defendant’s] return to the
state prison system upon completion of his federal sentence.”
Binford v. United States, 436 F.3d 1252, 1255 (10th Cir.
2006) (discussing Weekes) (emphasis omitted). Because the
record demonstrated that the state had agreed to surrender
primary jurisdiction over the defendant and that “[t]he United
States was under no duty to return [the defendant] to state
custody after federal sentencing,” the court concluded that he
“must be given federal credit for time served since . . . the
date his federal sentence actually commenced.” Id. (first and
third alterations in original) (quoting Weekes, 436 F.3d at
1181).

The dissent argues that our conclusion may prevent a
prisoner from being given credit for all time served in official
custody. Dissent at 30-31. It therefore urges the adoption of
a rule that the state must be deemed to have surrendered its
primary jurisdiction when it transfers the prisoner to the
federal government unless the state expressly preserves its
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primary jurisdiction through a writ of habeas corpus ad
prosequendum. Dissent at 32. We disagree. Such an
approach is contrary to the principles of comity expressed in
Ponzi, which establish that the sovereign which is first to
arrest a defendant obtains primary jurisdiction over him as
against other sovereigns, and any transfer must be with that
sovereign’s consent. 258 U.S. at 260. We would interfere
with the comity necessary for managing defendants who are
subject to criminal prosecution and sentences by both state
and federal sovereigns by adopting a rule that prevents
sovereigns from rectifying a mistaken transfer or by holding
as a matter of law that the state surrendered its primary
jurisdiction when it merely made a mistake. For instance, a
rule that a state’s mistaken transfer of a prisoner triggers the
commencement of a federal sentence might motivate federal
authorities to retain such a prisoner against the wishes of the
state, so as to ensure that the prisoner serves the full sentence
imposed by federal law.

Moreover, the dissent’s concern that prisoners will not be
fully credited for time served is misplaced. Dissent at 30-31.
In this case, for instance, Johnson received credit against his
state sentence for time erroneously spent in federal custody.
Even the dissent agrees that Johnson is not entitled to
receiving credit against both his state and federal sentence for
the time spent in federal custody, the result he seeks on
appeal. See Dissent at 37. Nor does our interpretation of
§ 3585 preclude courts from fashioning remedies “to prevent
the government from abusing its coercive power to imprison
a person by artificially extending the duration of his sentence
through releases and re-incarcerations,” Free, 333 F.3d at
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554, where necessary to ensure that the prisoner’s period of
incarceration is not extended due to a mistaken transfer.!?

I

We now consider whether, under § 3585(a), Johnson’s
federal sentence commenced on June 6, 2011, or on one of
the two occasions when the state erroneously transferred him
to the Marshals Service on August 7, 2009, or December 14,
2009. The parties do not dispute that Texas was the first
sovereign to obtain jurisdiction over Johnson when the state
arrested him in February 2007, and Texas therefore had initial
primary jurisdiction. See Thomas, 923 F.2d at 1365 (citing
Warren, 610 F.2d at 684-85). Because Johnson’s
consecutive federal sentence could not commence under
§ 3585(a) until the federal government obtained primary
jurisdiction over him, we must decide whether and when
Texas relinquished its primary jurisdiction to the federal
government.

2 Our conclusion, therefore, is consistent with Free, which rejected
the defendant’s claim that he should receive credit against his federal
sentence for all time served after his original mistaken incarceration in
federal prison. Id. at 553-55. Instead, the court held that the defendant
was entitled to federal credit only for the time actually served in federal
prison. It declined to apply the common law rule that “a prisoner is
entitled to credit for time served when he is incarcerated discontinuously
through no fault of his own,” because the prisoner’s “fotal time of
incarceration in both federal and state prisons has not been-and will not
be-increased by even a single day as a result of his mistakenly serving”
time in federal prison. 333 F.3d at 555 (italics in original). We likewise
reject Johnson’s claim that he is entitled to credit for all time served after
his mistaken transfer to the federal government. Because the state gave
Johnson credit for all time in federal control, Johnson’s sentence likewise
will “not be increased by even a single day,” and we need not consider the
applicability of the common law rule here.
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Johnson argues that the record establishes that Texas
relinquished its primary jurisdiction in 2009 when the Dallas
County Sheriff’s Department twice transferred him to the
federal government and represented on one occasion that his
the state sentence was complete. Moreover, as in Weekes,
Johnson’s transfer to federal control was not pursuant to a
writ of habeas corpus ad prosequendum or a written request
for temporary custody from the federal government. Thus, in
Johnson’s view the federal government had legal custody
over him upon his erroneous transfer.

We disagree. As explained above, the crucial question is
whether, in view of the record as a whole, the state intended
to relinquish its primary jurisdiction over Johnson on August
7,2009, or December 14, 2009, when it transferred him to the
Marshals Service. Here, Johnson does not dispute that the
Sheriff’s Department made a mistake. Highlighting this fact,
the Marshals Service’s returned Johnson to state authorities
when the error was discovered, and Texas took him back. By
acknowledging and correcting the error, the state and federal
sovereigns made clear that they had not reached an agreement
to transfer primary jurisdiction over Johnson."* Cf. Zerbst, 97
F.2d at 254 (“The prior right acquired by first arrest continues
unchanged until the arresting government has completed the
exercise of its powers, and a waiver extends no further than
it is intended to extend.” (emphasis added)).

Johnson argues that we should follow Weekes and hold
that the state intended to relinquish primary jurisdiction
because the state did not transfer him to the federal

3 Further substantiating this conclusion, a BOP memorandum dated
July 14, 2011, records the BOP’s view that Texas never “relinquished
primary jurisdiction to Federal authorities” through the mistaken transfers.
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government pursuant to a writ of habeas corpus ad
prosequendum or a written request for temporary custody.
Again we disagree. In Weekes, the absence of a writ of
habeas corpus ad prosequendum was only one relevant factor,
and “the further acts of the two sovereigns” confirmed the
court’s conclusion that the state and federal sovereigns had
reached an agreement for a transfer of primary jurisdiction.
301 F.3d at 1181. Here, unlike in Weekes, there is no
indication (1) that either sovereign believed that Texas would
have to “borrow” Johnson by means of a writ of habeas
corpus ad prosequendum in order to get physical custody,
(2) that Texas consented to Johnson’s serving his state
sentence concurrently with his federal sentence, or (3) that
Texas lodged a detainer with the federal authorities
acknowledging the federal government’s priority.'* See id. at
1181. Rather, the record best reflects a mutual understanding
between the sovereigns that Texas’s error was not a surrender
of priority and that comity counseled in favor of returning
Johnson to the state authorities.

We conclude that on this record, Texas established its
priority of jurisdiction when it arrested Johnson in February
2007. From the time of arrest through the time Texas paroled
Johnson, the state did not manifest an intent to surrender its

4 As discussed previously, see supra at 17-18, there is still another
reason to reject Johnson’s argument: It would undermine the substantive
rule against double counting codified at § 3585(b), which prohibits giving
a defendant federal credit for time that has “been credited against another
sentence.” Because Texas already credited all the time Johnson was in
custody from August 2009 until he was released in June 2011, if
Johnson’s federal sentence commenced in August 2009, then all the time
he spent in state custody from that date would also be credited to his
federal sentence. This result would frustrate Congress’s chosen
sentencing scheme.

App. 23a



Case: 15-16400, 02/20/2018, ID: 10768702, DktEntry: 48-1, Page 24 of 38

24 JOHNSON V. GILL

priority in favor of the federal government. The Sheriff
Department’s transfers of Johnson to the federal government
in August and December of 2009 were merely mistakes.
Therefore, the federal government did not obtain legal
custody, i.e., “custody enabling and entitling it to enforce the
[consecutive federal] sentence,” Burge, 332 F.2d at 175, until
after Johnson completed his state sentence. The BOP
accordingly did not err in determining that Johnson’s federal
sentence commenced on June 6, 2011, when the federal
government for the first time exercised exclusive penal
custody over Johnson.

AFFIRMED.

OLIVER, Chief District Judge, dissenting:

I respectfully dissent. I disagree with the majority that
Johnson is not entitled to credit toward his federal sentence
for the time he was held in detention by the U.S. Marshal
Service on two occasions: August 7 through November 3,
2009, and December 14, 2009 through February 12, 2010,
after being released by the Dallas County Sheriff’s
Department to the U.S. Marshal Service. I would find that the
federal authorities obtained primary jurisdiction over him
when they took physical custody of his body, and his
sentence commenced pursuant to 18 U.S.C. § 3585(a) at that
time. Further, even if the federal authorities did not have
primary jurisdiction when he was being detained by the
Marshals, he nevertheless began his sentence pursuant to
18 U.S.C. § 3585(a) because he was being held for the
purpose of commencing his federal sentence.
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I do agree with the majority that the existing case law in
this Circuit, like that in others, holds that as between state and
federal sovereigns, the one having primary jurisdiction over
a defendant obtains priority in terms of custody and service
of sentence. Taylor v. Reno, 164 F.3d 440, 444 (9th Cir.
1998). Furthermore, it is clear that the sovereign which first
gains custody of a defendant maintains primary jurisdiction
over him unless it is relinquished. /d. In this Circuit, unlike
in some others, primary jurisdiction is relinquished by a
federal court when it places a defendant on bond, for
example. Id. at 444-45. But, primary jurisdiction by a
sovereign is not relinquished if it transfers a prisoner in
custody to another sovereign pursuant to a writ of habeas
corpus ad prosequendum to answer charges in that
jurisdiction. Id. at 444. Under such circumstances, the
prisoner is deemed to be “on loan.” U.S. v. Evans, 159 F.3d
908, 912 (4th Cir. 1998); Thomas v. Brewer, 923 F.2d 1361,
1367 (9th Cir. 1991); Crawford v. Jackson, 589 F.2d 693,
695 (D.C. Cir. 1978). Thus, a prisoner is not entitled to have
his federal sentence commence immediately upon sentencing
in federal court if he has been held pursuant to a writ prior to
sentencing.

This court has not, however, addressed before today the
issue of whether a prisoner is entitled to credit for time served
in federal custody where he was mistakenly turned over to
federal officials to commence his federal sentence by a state
having primary jurisdiction over him. I think that the
majority, in holding that Johnson would not be entitled to any
credit for the time he served in federal custody, misinterprets
Circuit precedent. It also interprets the doctrine of primary
jurisdiction in a way that is inconsistent with 18 U.S.C.
§ 3585(a), which defines when a federal prisoner commences
his sentence, and is likely to result in the denial of relief to
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prisoners involved in erroneous transfers between sovereigns
where significant prejudice would result.

In my view, Taylor and the line of cases that establish
when a prisoner may be “on loan” to another sovereign do not
support the majority’s conclusion that the prisoner in this
case, who was mistakenly released from state to federal
custody, should not receive credit for the time he spent in
federal custody. See, e.g., Ponzi v. Fessenden, 258 U.S. 254,
260-61 (1922); Zerbst v. McPike, 97 F.2d 254, 254 (5th Cir.
1938).

Indeed, I read Taylor to do no more than confirm the
universally-accepted principle that when a state allows a
prisoner in its custody to appear in federal court by a writ,
that prisoner is “on loan” to the federal court. Thus, the state
maintains its primary jurisdiction over the prisoner for
purposes of sentencing. In Taylor, the court specifically held
that, because the defendant was released on bond pending
sentencing in federal court, the state obtained jurisdiction
over him when they arrested him on a murder charge. Taylor,
164 F.3d at 445. Since the federal court did not have primary
jurisdiction over him at the time of sentencing in federal
court, he was not entitled to commence his sentence in federal
court before commencing his sentence in state court. Id.

I do not think the relevant case law supports the
proposition that a sovereign must always consent in order to
lose its primary jurisdiction. That is certainly one way that it
could happen. For example, a court might be confronted with
the issue of whether a sovereign from whom a prisoner was
acquired by another sovereign pursuant to a writ may have
nevertheless consented to the latter sovereign’s having
priority in regard to a prisoner’s service of his sentence. See,
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e.g., Binford v. U.S., 436 F.3d 1252, 1256 (10th Cir. 2006)
(concluding that parties had reached no agreement to alter
fact that the state had primary jurisdiction over defendant
who was loaned to federal authorities through a writ). There
may also be circumstances under which the court has to
determine whether a sovereign who relinquished a prisoner to
another without requiring a writ may nevertheless have
reached agreement with the second sovereign that it would
maintain primary jurisdiction. See, e.g., Weekes v. Fleming,
301 F.3d 1175, 1181 (10th Cir. 2002) (concluding that Idaho,
who first had primary jurisdiction, consented to a
relinquishment of custody to the United States because the
United States was allowed to take possession of the prisoner
without a writ, and there was other evidence of the parties’
consent to such an arrangement). Indeed, in Smith v. Swope,
91 F.2d 260, 262 (9th Cir. 1937), this court acknowledged the
possibility of sovereigns making various arrangements in
regard to sentencing, including staggering them, but found no
evidence of such an agreement in that case. In making a
determination of this type, one would look to the
administrative and judicial officers charged with making such
decisions, not subordinate officials, such as Marshals or
sheriffs. But there is nothing to suggest in 7aylor and the line
of cases dealing with prisoners “on loan” to another
sovereign, as concluded by the majority, that consent is
always dispositive of whether primary jurisdiction is
relinquished.

The court made clear in 7aylor that the doctrine of
primary jurisdiction is based on who has custody or control
of the “body” of the prisoner. In deciding that the federal
court, which first had primary jurisdiction, had relinquished
it by placing the defendant on bond, the court stated in
Taylor:
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As in Strand,' the state in this case, not the
federal government maintained physical
control of Taylor. The sovereign who lacks
possession of the body permits another to
proceed against the accused.

164 F.3d at 445 (internal quotations omitted). Thus, Taylor
instructs that just as the federal court relinquished primary
jurisdiction in that case because it no longer had custody of
the body, the state twice relinquished primary jurisdiction
over Johnson in this case on the two occasions when the
Dallas County Sheriff’s Department relinquished control of
him to the U.S. Marshal Service.

The law establishing that the temporary relinquishment of
a prisoner pursuant to a writ does not alter primary
jurisdiction itself suggests that the consent theory on which
the majority relies in this case is not well-founded. By
consent, they do not mean just consent to the turnover of the
prisoner, but that the turnover was not through their mistake
or accident. Suppose that, through accident or mistake, a state
prisoner is turned over by a state with primary jurisdiction to
federal authorities for sentencing without a writ and that the
federal prisoner is sent to a federal prison facility thereafter
to commence his sentence. I do not believe the majority
would argue, or the case law supports, the conclusion that the
state would have maintained jurisdiction under these
circumstances. In Taylor, it was because the prisoner was

! The court explained in Strand v. Schmittroth, 251 F.2d 590, 599 (9th
Cir. 1957), that the doctrine of in rem jurisdiction is applied in this area
and that possession of the res, the body, is dispositive. It stated, “[e]ven
though a person has been physically seized, his body must be held in
manual custody.” Id.
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delivered to federal court pursuant to a “valid writ” that the
state court was able to maintain primary jurisdiction over the
defendant. Id. at 444. There was no inquiry about the intent
of the judge who had responsibility for deciding the issue of
whether he should release the defendant on bond. Indeed, the
judge’s intent was deemed irrelevant to the inquiry as
evidenced by the fact that on appeal in that case, the court
found his pronouncement upon imposition of sentence, that
defendant was “now in federal custody”, to be of no
significance. Id. at 445-46.

But beyond concluding that a sovereign’s intent to
transfer must be determined by consideration of the record as
a whole, the majority goes further by concluding, citing
Smith, 91 F.2d at 262, that sovereigns are not bound by
subordinate officials such as sheriffs and U.S. Marshals. Yet
Smith was a much different case than this one. That case
involved circumstances where a defendant was convicted and
sentenced in federal court and immediately commenced his
sentence in the custody of the U.S. Marshal, who was
instructed to transfer him to a federal penitentiary. Id. at 261.
The Marshal did not. Some time thereafter, he transferred the
defendant to state custody to commence his state sentence.
Id. Upon completion of the service of his time in state
custody, he was being held for the commencement of his
federal sentence. /d. We held that he properly commenced his
federal sentence in the custody of the Marshal.
Consequently, the Marshal’s delivery of the prisoner to state
authorities, contrary to his instructions that he deliver him to
the federal penitentiary, did not toll the running of his federal
sentence. Id. at 262. There was no question that the federal
court had primary jurisdiction and that the defendant
commenced his sentence in federal custody. As such, the
court acknowledged that it was not called upon to determine

App. 29a



Case: 15-16400, 02/20/2018, ID: 10768702, DktEntry: 48-1, Page 30 of 38

30 JOHNSON V. GILL

whether or not there was an agreement between sovereigns
that the defendant would serve a staggered sentence. Under
the circumstances of that case, the federal authorities were
bound to give credit to the prisoner despite the ministerial
error of the Marshal. However, this determination was not
based on whether the state obtained primary jurisdiction, but
on the federal common law doctrine that once a defendant’s
sentence has begun, it should be continued uninterrupted,
unless interrupted by fault of the prisoner. /d. As aresult, the
court concluded that he was entitled to credit toward his
federal sentence for the time he spent in a state institution.

I do not think that Smith, or the case law in general,
supports the notion that federal courts, in determining
whether jurisdiction has been relinquished by a sovereign,
must always engage in a prolix exercise of combing through
the state statute to determine which officials have the proper
authority to commit the sovereign and whether the sovereign
has potentially relinquished its authority. There is nothing in
the record to suggest that the Sheriff in this case was
engaging in fraud, subterfuge, or trickery, or that the Marshal
obtained possession of the prisoner through such means.
Furthermore, I think the majority’s position regarding the
need for consent from a properly-authorized state
representative ignores the practical reality that, in many
states, the power to release a prisoner, or take some other
affirmative act that might indicate a relinquishment of
priority, is exercised by subordinate officials, such as sheriffs.
There is nothing in this case to suggest that the Dallas County
Sheriff’s Department was not empowered to make decisions
regarding whether to release or retain prisoners who were
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legitimately entrusted to its custody and control.? Thus, I am
left with a serious concern that this decision will result in the
denial of relief in even the most egregious cases where
significant prejudice to a prisoner could result from an
erroneous transfer. The majority’s position in this case
unnecessarily adds to uncertainty regarding the rights and
protections of prisoners subject to the jurisdiction of both
state and federal sovereigns. I also do not think that the
majority’s reliance on a U.S. DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF PRISONS, PROGRAM STATEMENT NO.
5160.05: DESIGNATION OF STATE INSTITUTION FOR SERVICE
OF FEDERAL SENTENCE 1 (2003) (“Program Statement”) is
well-founded. It states, in relevant part, “when it has been
determined [that] an inmate was committed improperly to
federal custody and primary jurisdiction resides with a state
sovereign (i.e., the inmate was under the jurisdiction of the
federal sentencing court on the basis of a writ of habeas ad
prosequendum), [the BOP] will make every effort to return
the inmate to state custody.” Id. at 11. The Program
Statement further provides that, “[a] return to the state means
that the federal sentence should be considered as not having
commenced since the transfer to the Bureau was in error and
the prisoner should have been returned to the state. . ..” Id.
at 12. Acknowledging that this Policy Statement refers only
to erroneous federal custody involving writs, the majority
nevertheless concludes that “the BOP’s policy with regard to
such writs recognizes that a federal sentence does not

2 The court in Strand suggested that even such authority might not be
required, stating, “if the accused by [sic] be brought before a court which
has jurisdiction of the subject matter, he may be tried, convicted,

sentenced, and imprisoned . . . . It makes no difference by what means,
rightful or wrongful, his body was brought into the court.” 251 F.2d at
600.
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commence merely because a prisoner is in the federal
government’s physical custody.” Maj. Op. 15. However, as
discussed previously, I do not think that the authority
regarding prisoners being “on loan” by one sovereign to
another through a writ has any applicability to the very
different circumstances of this case. Consequently, I find the
majority’s reliance on the Program Statement to be
unpersuasive.

I conclude that the federal government acquired primary
jurisdiction over Johnson on the two occasions when the
Sheriff turned him over to the Marshal and that he should be
given credit for the time spent in the custody of the Marshal.
This result is supported by cases in this Circuit and others,
which teach that physical custody of the body of the prisoner
determines which sovereign has primary jurisdiction in the
absence of the prisoner being in the custody of a sovereign
pursuant to a writ or an agreement of the sovereigns to the
contrary. On the two occasions when the prisoner was
released into the possession of the Marshal it was not
pursuant to a writ. There was also no agreement between the
sovereigns at that time that primary jurisdiction would remain
with the state. It was not until later that the federal authorities,
recognizing that Johnson had been released to them by
mistake, consented to the state again having primary
jurisdiction. During the time that Johnson was in the custody
of the Marshal, the federal government had primary
jurisdiction over him and he should be given credit toward his
federal sentence for that time. Even if I were to conclude,
consistent with the majority, that the state maintained primary
jurisdiction over Johnson when he was delivered by the
Sheriff to the Marshal, I would still find that he had
commenced his sentence and should be given credit for the
time served in the custody of the Marshal.
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Admittedly, courts have varied regarding whether to give
federal credit to a prisoner mistakenly taken into federal
custody by federal authorities when the state had, and never
relinquished, primary jurisdiction. Some courts have read the
doctrine of primary jurisdiction into the definition of
“received into custody,” concluding that a federal prisoner
who is mistakenly delivered to a federal penal institution to
begin his sentence is not received in custody for the purpose
of commencing his federal sentence. For example, in
Binford, the court held that a prisoner, who appeared before
the federal court pursuant to a writ and was mistakenly
delivered to a federal facility after sentencing in federal court,
was not entitled to the time he spent at the federal facility
before being returned to the state because the state court had
primary jurisdiction. Reading the doctrine of primary
jurisdiction as a gloss on 18 U.S.C. § 3585(a), the court
concluded that “his sentence never began until he was finally
received into federal custody for the purpose of serving his
sentence, after completing his state sentence.” Id. at 1256.

Other courts, while acknowledging the importance of the
doctrine of primary jurisdiction in determining which
sovereign has priority in regard to the service of its sentence,
have not viewed the doctrine as altering the plain meaning of
the words “received in custody” in § 3585(a), and have
allowed credit for the time spent in federal detention. For
example, in Free v. Miles, 333 F.3d 550 (5th Cir. 2003), the
court implicitly reached this conclusion. In Free, a prisoner
had been brought before the federal court on a writ from a
state court, sentenced, and mistakenly sent to a federal
facility, rather than back to the state, to begin his sentence.
Id. at 551. After serving six months at the federal facility, the
error was discovered and he was sent back to the state to
commence his sentence there. /d. The Bureau of Prisons
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determined that the defendant’s federal sentence did not start
to run until he completed his state sentence. Id. The
defendant maintained that his federal sentence should be
deemed to have commenced on the date he was first
transferred to a federal facility. Id. at 552-53. Further, he
claimed that since his federal sentence had commenced
before his state sentence, he should be given credit toward his
federal sentence for the time he spent in state custody. /d.
The district court adopted the report and recommendation of
the magistrate judge, who determined that Free’s federal
sentence commenced when he was initially taken into custody
because 18 U.S.C. § 3585(a) states that, “a term of
imprisonment commences on the date the defendant is
received in custody. . ..” Id. at 552. The court, however, did
not grant the defendant credit toward his federal conviction
for the time he spent in state custody. Id. While denying
credit to the defendant for the time he spent in state custody,
the court noted in respect to the time he originally spent in
federal custody that, “[a]lthough the BOP originally did not
give Free credit for these six months, he rightfully and
successfully challenged that decision . . . .” Id. at 555; see
also Boston v. Att’y Gen. of U.S., 210 F. App’x 190, 192 (3d
Cir. 2006) (concluding that there should be a straightforward
determination of the commencement of a federal sentence
under 18 U.S.C. § 3585(a)).

I find that the cases indicating that a prisoner’s sentence
commences when he arrives at a federal facility to begin his
sentence, even if it is later determined that the state had
primary jurisdiction at the time of his sentence, are more
persuasive than those holding to the contrary. The doctrine
of primary jurisdiction was developed as a rule of comity
between sovereigns to assist them in determining which had
priority in terms of whose sentence would be served first
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when a defendant had charges pending before more than one
sovereign. It was not developed to determine when a federal
sentence commences. 18 U.S.C. § 3585(a) defines when a
federal sentence commences, stating:

A sentence to a term of imprisonment
commences on the date the defendant is
received in custody awaiting transportation to,
or arrives voluntarily to commence service of
sentence at, the official detention facility at
which the sentence is to be served.

I submit that, when Johnson was taken into custody by the
Marshal upon delivery by the Sheriff on the two occasions
involved in this case, it was clearly for the purpose of
commencing his federal sentence. The fact that the comity
contemplated by the sovereigns failed to work on a particular
occasion because of a mistake should not affect Johnson’s
right to have his sentence commenced under the terms
required by the plain meaning of the words set forth in the
statute. The sovereign in this case, the federal government,
was not deprived of its authority or jurisdiction to act by the
primary jurisdiction doctrine, a doctrine of comity only.

Having concluded that Johnson should be given credit for
the time he actually spent in federal custody, I do not think he
is entitled to credit toward his federal sentence for the time he
spent in state custody. There is some federal common law
authority for the proposition that once a prisoner begins the
commencement of his federal sentence, that sentence must
continue uninterrupted until completed. Smith, 91 F.2d at
260; Weekes, 301 F.3d at 1180. Johnson was entitled to have
his sentence commence on either of the days he was turned
over to the Marshal, and if that doctrine were applicable here,
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he would be entitled to federal credit for the time he spent in
state custody after his federal sentence had commenced.
However, “[t]raditionally, the doctrine for credit for time at
liberty has only been applied where a convicted person has
served some part of his sentence and then been erroneously
released.” U.S. v. Martinez, 837 F.2d 861, 865 (9th Cir.
1988). The court did find the doctrine to be applicable in
Smith, awarding credit toward his federal sentence to the
defendant for time spent in state custody after he began his
sentence in federal custody and was transferred to state
custody before completing his federal sentence. 91 F.2d at
260; Weekes, 301 F.3d at 1181-82 (also concluding that
where federal sentence was interrupted by service of state
sentence that defendant should receive credit toward federal
sentence for time spent in state custody). However, it does not
seem to have been regularly applied to a situation such as in
this case where Johnson was mistakenly given the
opportunity to begin his federal sentence first. Generally,
courts have not applied this doctrine in situations where the
state had primary jurisdiction and the defendant erroneously
began his federal sentence before serving his state sentence
and the sovereigns have agreed as a matter of comity that
primary jurisdiction should be restored to the first sovereign.
Further, courts recently addressing the issue have concluded,
in light of this common law doctrine’s main purpose, that it
has been, or should be, considerably narrowed. For example,
while acknowledging the common law rule that a prisoner is
entitled to credit where his prison sentence is interrupted
through no fault of his own, the court in Free stated, “[t]he
limited function of this rule is clear. Its sole purpose is to
prevent the government from abusing its coercive power to
imprison a person by artificially extending the duration of his
sentence through releases and re-incarcerations.” 333 F.3d at
554. In reaching its decision, the court relied on the Seventh
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Circuit decision in Dunne v. Keohane, 14 F.3d 335 (7th Cir.
1994). In Dunne, the court stated, “[tlhe common law rule
has not been successfully invoked for many years, but we are
not disposed to question its continued vitality in its core area
of application, when the government is trying to delay the
expiration of the defendant’s sentence.” Id. at 336-37. That
court further stated, “[e]ven if reclassification from federal
prisoner to state boarder, with no release into the free
community might be thought to violate the rule if it resulted
in postponing the date at which the prisoner’s last sentence
must expire, there was no postponement.” Id. at 337.
Likewise, in Free, the court concluded that the defendant’s
sentence was not elongated as a result of his serving the first
six months of his federal sentence prior to serving his state
sentence. 333 F.3d at 555.

I would reach the same result in regard to the prisoner in
this case, give him credit for the time he served in federal
custody, but I would find that he is not entitled to credit for
the time he spent in state custody. As the court indicated in
Free,

The rule against piecemeal incarceration
precludes the government from artificially
extending the expiration date of a prison
sentence; the rule does not, however, justify
or mandate that a prisoner receive a ‘get out
of jail early’ card...even when the prisoner is
not at fault.

333 F.3d at 555. As in Free, the prisoner’s sentence in this

case was not elongated as a result of the transfer from federal
to state custody.
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Finally, T address another concern of the majority:
allowing Johnson credit for the time he spent in the custody
of the U.S. Marshal Service under the circumstances of this
case would be in violation of 18 U.S.C. § 3585(b) because he
would be receiving credit against both his state and federal
sentences. Section 3585(b) permits the Bureau of Prisons to
give credit to a defendant “for certain periods spent in official
detention only if the time ‘has not been credited against
another sentence.’” However, that section deals with credit
for time a defendant has been detained prior to being taken
into custody to commence his sentence. It does not address
credit for time spent in custody after commencement of a
sentence. Furthermore, it is the prerogative of the state, as
sovereign, to determine whether it would give Johnson credit
for time served in federal custody. In any case, having already
concluded that Johnson is not entitled to credit toward his
federal sentence for the time he spent in state custody, the
dispositive issue here is whether Johnson is entitled to credit
toward his federal sentence for the time he mistakenly spent
in federal custody.

For all of these reasons, I would REVERSE the decision
of the district court and grant Johnson’s request for a writ
requiring that the Bureau of Prisons give him credit toward
his federal sentence for the periods of time from August 7
through November 3, 2009, and December 14, 2009 through
February 12, 2010, finding that he had begun his sentence in
the custody of the U.S. Marshal Service during those periods.
I would find that Johnson is not eligible for credit toward his
federal sentence for time served in state custody.

App. 38a



APPENDIX B



© 00 ~N o o b~ w NP

S N S R N R N N e e o e
©o ~N o o~ W N P O © 0O N o o0 N w N P O

Case 1:12-cv-02043-AWI-MJS Document 35 Filed 07/02/15 Page 1 of 10

Okay, t

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

AUBRY REA JOHNSON, CASE NO. 1:12-CV-2043 AWI GSA
Petitioner ORDER RE: FINDINGS AND
RECOMMENDATION
V.
A. GILL, Warden, (Docs. 31 and 33)

Respondent

I. Background
Petitioner is a federal prisoner proceeding pro se with a petition for writ of habeas corpus
pursuant to 28 U.S.C. § 2241. Petitioner does not challenge his conviction but rather claims
entitlement to a credit against his federal sentence for time served in and out of state custody prior
to June 6, 2011. Doc. 1, Petition. The relevant facts of the case are not in material dispute.

Respondent’s recitation of the facts is as follows:

A. Initial Arrest and Imposition of State Sentences

On February 13, 2007, Petitioner was arrested by local authorities in Texas on
charges in four different matters: (1) Fraud Use/Possession of Identifying
Information (Case No. 110434701010, Harris County, Texas) (“First State Court
Case”); (2) Probation Violation Warrant for Aggravated Robbery (Case No.
949865, Harris County, Texas) (“Second State Court Case”), and (3) Fraudulent
Use/Possession of Identifying Information (Case Nos. 43918 and 43919, Fort Bend
County, Texas) (“Third and Fourth State Court Cases”). See Davis Decl. { 3. The
charge in the First State Court Case was later dismissed. Id.

On June 7, 2007, while still in state custody, Petitioner was sentenced in the Second
State Court Case (Case No. 949865) by the State of Texas to a 6-year term of
imprisonment for Aggravated Robbery. Davis Decl. § 5. On July 10, 2007, he was
transferred to the Texas Department of Criminal Justice (TDCJ), the state prison
system, to serve out his state sentence. Id. § 7.

App. 39a




© 00 ~N o o b~ w NP

S N S R N R N N e e o e
©o ~N o o~ W N P O © 0O N o o0 N w N P O

Case 1:12-cv-02043-AWI-MJS Document 35 Filed 07/02/15 Page 2 of 10

On August 14, 2007, Petitioner was transferred from TDCJ to Fort Bend County,
Texas, on pending charges in the Third and Fourth State Court Cases (Case Nos.
43918 and 43919). On August 20, 2007, the petitioner was sentenced by the State
of Texas to a 12-month concurrent term in both cases. Davis Decl. { 8.

B. Petitioner Enters Federal Custody on Writ

On August 29, 2007, Petitioner was temporarily released from state custody to the
United States Marshals Service (USMS) via writ of Habeas Corpus Ad
Prosequendum. Id. 1 9. He was in USMS custody attending to the federal court case
brought against him in United States District Court, Southern District of Texas, in
Case No. 4:07CR00174-001 (“Federal Case”). On June 29, 2007, Petitioner
pleaded guilty to Aiding and Abetting Access Device Fraud, in violation of 18
U.S.C. 88 1029(a)(2); and Aiding and Abetting Aggravated Identity Theft, in
violation of 18 U.S.C. 88 1028A, 2. Davis Decl. { 11, Attach. 8. Petitioner was
sentenced to 88-months imprisonment in the Federal Case on February 29, [2008].
Id. According to the judge’s order, the federal term was to run consecutive to the 6-
year sentence he received in the Second State Court Case. Id.

C. First Error and Return to State Custody

While he remained in federal custody, and before he was sentenced in his Federal
Case, the State of Texas satisfied Petitioner’s 12-month sentence in his Third and
Fourth State Court Cases (Case Nos. 43918 and 43919). Petitioner’s 12-month
concurrent sentences were extinguished on February 14, 2008—one year after his
February 13, 2007 arrest. Thus, the full 12-months he served after his initial arrest
by state authorities was credited to his state sentence, including the time he spent in
USMS custody on the writ ad prosequendum. Davis Decl. { 10, Attach. 4.

At that time, the USMS erroneously recorded that the Petitioner’s state obligation
had been satisfied, overlooking his yet unsatisfied six-year term from his Second
State Court Case (Case No. 949865). Id. § 10. Thus, instead of returning Petitioner
to state custody to finish serving his six-year state sentence, the USMS requested
designation to a federal facility, and Petitioner was erroneously designated to FCI
Beaumont, Texas. Davis Decl. | 12, Attachs. 6, 9. Although he was housed at a
federal institution during this time, however, he remained in the primary custody of
the State of Texas, and was in federal custody only pursuant to the writ of Habeas
Corpus Ad Prosequendum. Id.

As soon as the BOP became aware of the error, efforts were made to return the
inmate to state custody. Pet.; Davis Decl., Attach. 6 (letter dated July 8, 2008).
Petitioner was returned from BOP to USMS custody on July 31, 2008. The USMS
housed Petitioner at Federal Detention Center (FDC) Houston until August 8, 2008,
and at the Montgomery County Jail (Joe Corley Detention Center) until August 11,
2008. See Davis Decl. § 13. Petitioner admits he was then transferred back to state
custody at this time to serve his state sentence on his Second State Court Case
(Case No. 949865). Pet. at 4.

D. New State Charges, Second Error, and Return to State Custody

While he was housed in state custody serving his state sentence, Petitioner was
moved to the custody of the Dallas County Sheriff’s Department on additional state
charges in a Fifth State Court Case. See Pet., Ex. A. Those charges were later
dismissed. Rather than return him to TDCJ to serve out the remainder of his
existing state sentence, however, the Dallas County Sheriff’s Department
erroneously transferred him to the USMS on August 7, 2009 based on the federal
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detainer filed in his Federal Court Case. Davis Decl. 14, Attach. 7. After
discovering the error, on November 3, 2009, USMS returned Petitioner to the
Dallas County Sheriff’s Department. Id.

E. Third Error and Return to State Custody

On December 9, 2009, the Dallas County Sheriff’s Department again erroneously
informed USMS that the inmate had completed his state sentence, and the State had
released their hold. Pet., Ex. A. On December 14, 2009, Petitioner was again
transferred to the custody of the USMS. Davis Decl. | 15. The USMS again
requested designation to a federal facility.

At this point, the BOP felt it was necessary to inquire as to whether the Petitioner
had completed his sentence, based on the previous errors. State authorities again
erroneously informed the BOP that Petitioner had completed his state sentence.
Based on that information, BOP informed the USMS the inmate would return to
Beaumont Medium. Pet., Ex. B.

He was not actually designated or transferred to Beaumont at that time. Instead,

records indicate he remained in USMS custody until February 12, 2010. It appears

that USMS became aware that the Petitioner had not completed his state sentence,

because on that date he was again returned to the TDCJ to complete service of his

six-year term for his Second State Court Case. See Davis Decl. | 15, Attach. 7.

F. Fourth Error and Release

On February 23, 2011, approximately four years after his arrest, Petitioner paroled

from the TDCJ from the 6-year term of imprisonment in his Second State Court

Case. Accordingly, all of the time Petitioner had spent in custody, from February

13, 2007, through February 23, 2011, was credited against his six-year state

sentence. Davis Decl. { 16.

With [] all of his state sentences now complete, Petitioner should have been

transferred to federal custody to begin service of his federal sentence, which was

ordered to run consecutive to the state sentence. Instead, he was erroneously

released from custody. Id., Attach. 10.

G. Federal Sentence Begins

On June 6, 2011, the Petitioner was arrested by the USMS. Id. { 17, Attach. 11. He

was held at FDC Houston for service of his federal sentence. Id.
Doc. 25, Answer, 4:17-8:20. Petitioner asserts that he should be credited with time on his federal
sentence with respect to each of the four errors identified. Doc. 1, Petition. Respondent opposes
Petitioner’s request, arguing that Petitioner is not legally entitled to credit for the first three errors
and that Petitioner has already been given credit for the fourth mistake. Doc. 25, Answer.

Pursuant to 28 U.S.C. § 636(b)(1)(B) and Rule 304 of the Local Rules of the Eastern
District of California, Magistrate Judge Michael Seng issued a Findings and Recommendation

(“F&R?”) that this petition be denied. Doc. 33, F&R. Petitioner filed timely objections to the F&R.
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Doc. 34. Under 28 U.S.C. § 636 (b)(1)(C), this Court has conducted a de novo review of the case.

I1. Discussion

The central dispute is over when Petitioner’s federal sentence commenced. “A sentence to
a term of imprisonment commences on the date the defendant is received in custody awaiting
transportation to, or arrives voluntarily to commence service of sentence at, the official detention
facility at which the sentence is to be served.” 18 U.S.C. § 3585(a). Respondent asserts the
sentence started June 6, 2011. Doc. 25-1, Davis Declaration, 7:1-5. Petitioner specifically states
“my federal sentence had already began May 3, 2008.” Doc. 1, Petition, p 3. He later modified
that to state “he was designated to serve his sentence on April 25, 2008....Petitioner federal
sentence commences as a matter of law, on or about April 25, 2001.” Doc. 26, Reply, p5. The
difference of opinion between Petitioner and Respondent is important because “A defendant shall
be given credit toward the service of a term of imprisonment for any time he has spent in official
detention prior to the date the sentence commences...that has not been credited against another
sentence.” 18 U.S.C. § 3585(b), emphasis added. As noted in the F&R, the time Petitioner spent
bouncing back and forth between Texas and federal authorities in 2008-2010 was counted towards
his state sentences. Doc.33, F&R, 11:21-26. Petitioner does not contest that fact. Thus, if
Petitioner started his federal sentence in 2011, then he can not be given credit for the 2008-2010
period because of the prohibition stated in Section 3585(b). If Petitioner started his federal

sentence at an earlier date pursuant to Section 3585(a), then he may be entitled to some credits.

A. Writ of Habeas Corpus Ad Prosequendum (Mistake Number One)

The first mistake took place in 2008. Petitioner was transferred from state custody to the
USMS pursuant to a writ of habeas corpus ad prosequendum for prosecution of his federal
charges. Judgment was imposed in the federal case on February 29, 2008; Petitioner was
sentenced to 88 months imprisonment to run consecutively with his six year sentence in the
Second State Court Robbery Case. Doc. 25-11, Attachment 8, pp 38-39. “A federal sentence

cannot begin before the date of sentencing, at the earliest.” Green v. Woodring, 694 F.Supp.2d
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1115, 1119 (C.D. Cal. 2010). The USMS made an error at this point and requested a federal
designation for Petitioner instead of returning him to Texas custody. Petitioner was sent to FCI
Beaumont on May 3, 2008. Petitioner was not returned to state custody until August 11, 2008.

In this case, Texas had primary jurisdiction over Petitioner and only lent him to federal
authorities to deal with the federal charges. “The term ‘primary jurisdiction’ in this context refers
to the determination of priority of custody and service of sentence between state and federal

sovereigns.” Taylor v. Reno, 164 F.3d 440, 444 n.1 (9th Cir. 1998). “As a general rule, the first

sovereign to arrest a defendant has priority of jurisdiction for trial, sentencing, and incarceration.”

Thomas v. Brewer, 923 F.2d 1361, 1365 (9th Cir. 1991). Absent clear direction that the sentences

are to be served concurrently, the sentence of the second sovereign does not begin until the

sentence of the sovereign with primary jurisdiction is completed. See Del Guzzi v. United States,

980 F.2d 1269, 1270 (9th Cir. 1992); Cook v. Meeks, 2014 U.S. Dist. LEXIS 70208, *19-20

(W.D. Pa. May 22, 2014) (“The sovereign with primary custody is entitled to have the individual
serve a sentence it imposes before he serves a sentence imposed by any other jurisdiction™).

The precedent is clear that when federal authorities have a prisoner under a writ of habeas
corpus ad prosequendum and mistakenly assigns him/her to a federal facility instead of returning
the prisoner to state custody, the state retains primary jurisdiction over the prisoner and the federal

sentence does not start. See, e.g. Binford v. U.S., 436 F.3d 1252, 1255-56 (10th Cir. 2006); Allen

v. Nash, 236 Fed.Appx. 779, 783 (3rd Cir. 2007); Harris v. Quintana, 2012 U.S. Dist. LEXIS

101100, *32-33 (W.D. Pa. July 20, 2012); Commodore v. Walton, 2014 U.S. Dist. LEXIS 4575,

*12 (S.D. lll. Jan. 14, 2014). “When an accused is transferred pursuant to a writ of habeas corpus
ad prosequendum he is considered to be ‘on loan’ to the federal authorities so that the sending
state’s jurisdiction over the accused continues uninterruptedly. Failure to release a prisoner does
not alter that “borrowed’ status, transforming a state prisoner into a federal prisoner.” Thomas v.

Brewer, 923 F.2d 1361, 1367 (9th Cir. 1991), quoting Crawford v. Jackson, 589 F.2d 693, 695

(D.C. Cir. 1978). The Seventh Circuit explains that this sort of mistake by federal authorities does
not change the legal fact that primary jurisdiction over the prisoner remains with the state; only the

state can change the prisoner’s status. Fisher v. Holinka, 323 Fed.Appx. 451, 453 (7th Cir. 2009)
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(“the BOP’s misclassification of him as a ‘designated’ inmate, which the BOP recognized and
corrected twelve days later, did not strip Arizona of its jurisdiction over him-only the sending
authority (Arizona, in this case) can relinquish primary jurisdiction”). BOP policy explicitly states
that mistakenly holding on to a prisoner under a writ of habeas corpus ad prosequendum does not
start a federal sentence: “When it has been determined an inmate was committed improperly to
federal custody and primary jurisdiction resides with a state sovereign (i.e., the inmate was under
jurisdiction of the federal sentencing court on the basis of a writ of habeas corpus ad
prosequendum), institution staff . . . will make every effort to return the inmate to state custody. A
return to the state means that the federal sentence should be considered as not having commenced
since transfer to the Bureau was in error and the prisoner should have returned to the state after
sentencing as a required condition of the federal writ.” Fed. Bureau Prisons, Designation of State
Inst. for Serv. of Fed. Sentence at 11-12, Program Statement 5160.05 (Jan. 16, 2003).

Petitioner’s federal sentence did not begin in 2008 as Texas retained primary jurisdiction
over him that time. Because Texas gave him credit for the time he was mistakenly kept in federal

custody in 2008, Petitioner is not eligible for credits pursuant to Section 3585(b).

B. Unreserved Transfer of Custody (Mistakes Number Two and Three)

In 2009, the Dallas County Sherriff’s Department twice informed the USMS that Petitioner
finished serving his state sentences and turned him over pursuant to the federal detainer.
“Generally, a sovereign can only relinquish primary jurisdiction in one of four ways: 1) release on

bail, 2) dismissal of charges, 3) parole, or 4) expiration of sentence.” United States v. Cole, 416

F.3d 894, 897 (8th Cir. 2005). These mistakes were made by state and not federal authorities. As
alluded to above, a mistake by the sovereign with primary jurisdiction can have consequences
more serious than a mistake by the sovereign without primary jurisdiction. The Dallas County
Sherriff’s Department, as a representative of the executive branch in Texas, had authority to
relinquish primary jurisdiction. See Jones v. State, 176 S.W.3d 47, 52 (Tex. App. Houston 1st
Dist. 2004) (“The trial court’s attempt to influence the sheriff, a member of the executive branch,

in carrying out the terms of a sentence may violate the separation of powers clause of the Texas

App. 44a




© 00 ~N o o b~ w NP

S N S R N R N N e e o e
©o ~N o o~ W N P O © 0O N o o0 N w N P O

Case 1:12-cv-02043-AWI-MJS Document 35 Filed 07/02/15 Page 7 of 10

Constitution”); United States v. Dowdle, 217 F.3d 610, 611 (8th Cir. 2000) (“the state had primary

jurisdiction which it could ‘elect under the doctrine of comity to relinquish [] to [the United
States],” but the ‘discretionary election is an executive, and not a judicial, function.” Because the
state’s jurisdiction was relinquished by a state judge, rather than the prosecutor or a representative
of the state executive branch, the relinquishment was ineffective and Dowdle’s status as a state
prisoner was unchanged”).

The case law in these circumstances is decidedly mixed. Several courts have stated that
when a state relinquishes primary jurisdiction over a prisoner and turns him/her over to federal

custody (even if done by mistake), the federal sentence starts to run. See Boston v. AG of the

United States, 210 Fed. Appx. 190, 192 (3rd Cir. 2006), (“Both the Magistrate Judge and the
District Court concluded that Boston's federal sentence commenced on November 24, 1999, the
day he was designated for assignment to FCI Oxford. We agree. The record is clear that Boston
was designated on that date and subsequently transferred to the federal facility, where he remained
for several days. In support of its contention that the federal sentence did not commence until
April 2003, the government presents several reasons why Boston should not receive ‘double
credit’ for the time period between November 1999 and April 2003. However, such arguments do
not speak to the straightforward determination, under 18 U.S.C. § 3585(a), of the commencement

of the federal sentence”) citations omitted; Stephens v. Sabol, 539 F.Supp.2d 489, 495 and 499 (D.

Mass 2008) (“When Stephens was remitted to the Marshals, Florida no longer claimed any hold
on him; to the contrary, it disavowed having one....It thus voluntarily, if mistakenly, allowed the
United States to take primary jurisdiction over Stephens....It makes no difference that Florida's
relinquishment of jurisdiction was accidental. In this area, courts have consistently held executives
to a negligence standard....When the federal authorities accepted Stephens, his sentence began to
run by operation of statute, and not through any further discretionary act by a federal official”);

Luther v. Vanyur, 14 F.Supp.2d 773, 778 (E.D.N.C. 1997) (Magistrate Judge’s F&R); Peterson v.

Marberry, 2008 U.S. Dist. LEXIS 117172, *17 and *31 (W.D. Pa. Dec. 4, 2008) (Magistrate
Judge F&R). These opinions give full effect to the intent of the primary jurisdiction sovereign at

the moment of transfer. Further, some of these opinions specifically distinguish this type of
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mistake (error on the part of the primary jurisdiction sovereign) from that of prolonged writ of
habeas corpus ad prosequendum (which is a mistake of the sovereign without primary

jurisdiction). See Luther v. Vanyur, 14 F.Supp.2d 773, 778 (E.D.N.C. 1997) (“Inapposite are those

cases which hold that a state prisoner may be ‘on loan’ to federal authorities, thereby negating
commencement of the federal sentence. An overwhelming majority of those cases involve the
transfer of a state prisoner pursuant to a writ of habeas corpus ad prosequendum merely for
purposes of trial or sentencing. The transfer in this case was much more complete and final than a

transfer pursuant to a writ of habeas corpus ad prosequendum?); Stephens v. Sabol, 539 F.Supp.2d

489, 493 (D. Mass 2008).

Other courts have come out the other way. They have held that mistakes can be corrected
and the overall plan of the two sovereigns in managing the sentences governs. See Stroble v.
Terrell, 200 Fed. Appx. 811, 816-17 (10th Cir. 2006) (“we must determine, from both the manner
in which Stroble was turned over to the federal authorities and from the subsequent conduct of
both sovereigns, whether the parties intended that primary custody would be transferred to the
United States. We conclude that they did not so intend.... although the state did file an ad
prosequendum writ to regain custody over Stroble after his erroneous transfer to a federal facility,
nothing else in the parties’ conduct suggests they believed primary custody had transferred from
the state authorities to the federal authorities as a result of that erroneous transfer. Indeed, all
indications are that the federal authorities immediately realized the error and promptly returned

Stroble to state custody”); Brown v. Grondolsky, 2010 U.S. Dist. LEXIS 64661, *9 (D.N.J. June

28, 2010), citing Sanders v. Federal Bureau of Prisons, 2009 U.S. Dist. LEXIS 55789 (W.D. Va.

June 30, 2009) (“even where human error may serve as a triggering event for an exchange of
primary jurisdiction, subsequent conduct by state and federal authorities may acknowledge a
return to the status quo. Thus, where federal officials mistakenly ‘arrested’ a state prisoner, and
jail officials mistakenly released him to federal custody, ‘the federal court then voluntarily
relinquished that superior jurisdictional right over [the prisoner] by issuing the writ of habeas
corpus ad prosequendum. The writ acknowledged nunc pro tunc the priority jurisdiction of the

[State] and the federal authorities’ intention to return [the prisoner] to the state upon completion of
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the federal court proceedings’”); Cannon v. Deboo, 2009 U.S. Dist. LEXIS 127964, *18 (N.D.W.

Va. Jan. 26, 2009) (“Michigan never relinquished primary jurisdiction when petitioner was
erroneously designated to a federal facility, because when the error was discovered, petitioner was
returned to a state facility and he received credit towards his state sentence for the period of time
he spent at USP Pollock™) (Magistrate Judge F&R).

Ultimately, Magistrate Judge Seng concluded that “a prisoner’s time of incarceration

should be governed by the sentence, not by administrative error.” Cannon v. Deboo, 2009 U.S.

Dist. LEXIS 127964, *18 (N.D.W. Va. Jan. 26, 2009) (Magistrate Judge F&R). This rule appears
to be the correct application of the law. Minimizing the effect of minor mistakes on the substance
of a prisoner’s sentence arguably allows for greater uniformity of punishment and fairness. Texas
gave Petitioner credit for the time he was held by federal authorities. Petitioner was subject to
multiple transfers between incarceration centers but would have been in custody during that time
regardless of the errors. Petitioner did not suffer any prejudice.

Petitioner’s federal sentence did not begin in 2009 as Texas retained primary jurisdiction
over him notwithstanding the premature transfers. Because Texas gave him credit for the time he
was mistakenly turned over to federal authorities in 2009, Petitioner is not eligible for credits

pursuant to Section 3585(b).

C. Release From Custody (Mistake Number Four)

Respondent has provided evidence that Petitioner was given credit for the time period
between February 23, 2011 and June 5, 2011. Doc. 25-1, Attachment 11. Petitioner has not
controverted or disagreed with this assertion. Thus Petitioner’s further request for credit on this

ground is denied.

D. Certificate of Appealability
“Where a petition purportedly brought under § 2241 is merely a ‘disguised’ § 2255
petition, the petitioner cannot appeal from the denial of that petition without a [certificate of

appealability]....[otherwise] The plain language of [28 U.S.C.] § 2253(c)(1) does not require a
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petitioner to obtain a COA in order to appeal the denial of a 8 2241 petition. Nor is there any other
statutory basis for imposing a COA requirement on legitimate § 2241 petitions. Although state
prisoners proceeding under § 2241 must obtain a COA, see § 2253(c)(1)(A), there is no parallel
requirement for federal prisoners.” Harrison v. Ollison, 519 F.3d 952, 958 (9th Cir. 2008), ciations

omitted. “Generally, motions to contest the legality of a sentence must be filed under § 2255 in
the sentencing court, while petitions that challenge the manner, location, or conditions of a
sentence’s execution must be brought pursuant to § 2241 in the custodial court.” Hernandez v.
Campbell, 204 F.3d 861, 864-65 (9th Cir. 2000), citations omitted.

As Petitioner is a federal prisoner challenging the manner of his sentence’s execution, this
petition is properly brought under Section 2241. A certificate of appealability is not required for
appeal. This petition raises questions of law on which the federal courts have pointedly not
reached consensus. A reviewing court could come to a different conclusion. Petitioner might

consider appealing this order.

I11. Order
The Findings and Recommendation issued April 30, 2015, is ADOPTED IN FULL. The
Petition for Writ of Habeas Corpus is DENIED.
All other pending motions are DENIED as MOOT.

The Clerk of Court is ORDERED to enter judgment and close the case.

IT IS SO ORDERED.

Dated: July 2, 2015 W

_-SENIOR DISTRICT JUDGE

10
App. 48a
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FILED

UNITED STATES COURT OF APPEALS APR 18 2018
MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

AUBRY REA JOHNSON, No. 15-16400
Petitioner-Appellant, D.C. No.
1:12-cv-02043-AWI-MJS
V. Eastern District of California,
Fresno

A. GILL, Warden,

Respondent-Appellee. ORDER

Before: TALLMAN and IKUTA, Circuit Judges, and OLIVER," District Judge.

The panel has unanimously voted to deny appellant’s petition for panel
rehearing. Judge Ikuta voted to deny the petition for rehearing en banc and Judge
Tallman so recommended. Judge Oliver recommended that the petition for
rehearing en banc be granted. The petition for rehearing en banc was circulated to
the judges of the court, and no judge requested a vote for en banc consideration.

The petition for rehearing and the petition for rehearing en banc are

DENIED.

*

The Honorable Solomon Oliver, Jr., United States District Judge for
the Northern District of Ohio, sitting by designation.
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