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QUESTION PRESENTED 

A capital sentencing jury in Ohio has the responsibility of finding that one or more 

statutory aggravating circumstances were proven to exist beyond a reasonable doubt as part of 

the verdict at the trial phase of a capital defendant’s trial.  That, however, is not the completion 

of the capital sentencing process. Rather, under Ohio law, the jury must consider whether any 

mitigating circumstances have been demonstrated and then conduct a weighing process to 

determine whether, in its opinion, the statutory aggravating circumstances outweigh the factors 

in mitigation.  Once the weighing process is complete, the jury renders a general verdict 

recommending to the trial court that sentence of death be imposed—without further explanation.    

Does Ohio’s death penalty scheme, classifying a jury’s decision as a recommendation, 

accord with the Sixth Amendment right to trial by jury as articulated in Ring v. Arizona, 536 U.S. 

584 (2002), and especially in Hurst v. Florida, 136 S.Ct. 616 (2016), where this Court 

emphasized language in Florida’s death penalty scheme defining the jury’s decision as advisory? 
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LIST OF PARTIES 

The Petitioner is Maurice Mason.  The Respondent is the State of Ohio.   
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PETITION FOR WRIT OF CERTIORARI 

Petitioner, Maurice Mason, respectfully petitions for a writ of certiorari to review the 

judgment of the Supreme Court of Ohio. 

OPINIONS BELOW 

The Supreme Court of Ohio’s opinion, State v. Mason, __ N.E.3d __, 2018-Ohio-1462, 

2018 WL 1872180, is reproduced as Appendix A (Pet. App. 1a–23a).  The opinion issued by the 

Ohio Court of Appeals for the Third Appellate District, State v. Mason, 3d Dist. Marion No. 9-

16-34, 2016-Ohio-8400, 2016 WL 7626193, is reproduced as Appendix B (Pet. App. 24a–66a).  

The trial court’s opinion from 2016 finding Ohio’s death-penalty scheme unconstitutional is 

reproduced as Appendix C (Pet. App. 67a–116a).  The trial court’s original opinion from 1994 

imposing a death sentence is reproduced as Appendix D (Pet. App. 117a –126a). 

JURISDICTIONAL STATEMENT 

The Supreme Court of Ohio issued its opinion finding Ohio’s death-penalty did not 

violate the Sixth Amendment on April 18, 2018.  Mason now timely files this petition and 

invokes the Court’s jurisdiction under 28 U.S.C. § 1257(a). 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

The constitutional provisions involved are the Sixth, Eighth, and Fourteenth Amendments 

to the United States Constitution, which are set forth in Appendix E. 

The statutes involved are Ohio Rev. Code §§ 2929.03 and 2929.04, which are also set 

forth in Appendix E as effective in 1993 and in 2017, respectively.  

INTRODUCTION 

“The Sixth Amendment requires a jury, not a judge, to find each fact necessary to 

impose a sentence of death. A jury’s mere recommendation is not enough.” Hurst v. Florida, 
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136 S. Ct. 616, 619 (2016) (emphasis added). This Court in Hurst held that Florida’s capital 

sentencing scheme violated Hurst’s Sixth Amendment right to trial by jury because it required 

the judge, not a jury, to make factual determinations necessary to impose a sentence of death. 

The decision in Hurst, premised on this Court’s earlier ruling in Ring v. Arizona, 536 U.S. 584 

(2002), applies equally to the Ohio capital sentencing scheme because the trial judge in Ohio is 

required to independently make and articulate additional “specific findings” in order to impose a 

sentence of death after receiving the jury’s recommendation that death be imposed.  Therefore, 

Ohio’s capital sentencing scheme as set out in Ohio Rev. Code § 2929.03 violates the Sixth, 

Eighth, and Fourteenth Amendments. 

In this case, the Marion County Court of Common Pleas, relying on Ring and the plain 

language of Hurst, concluded that Ohio’s death-penalty statute would deny Maurice Mason his 

Sixth Amendment right to have a jury determine every fact necessary to impose a death 

sentence.  However, the Ohio Court of Appeals for the Third Appellate District (hereafter Third 

District) reversed, concluding that Ring and Hurst did not apply and that Ohio’s death penalty 

scheme did not violate the Sixth Amendment.  The Supreme Court of Ohio affirmed the Third 

District.   

This Court should accept this case to clarify the rule of Hurst, a rule that has been 

understood and applied differently and inconsistently in multiple states, including Florida, 

Delaware, Alabama, and now Ohio.  The Supreme Courts of Florida and Delaware have 

accepted the ruling in Hurst and found that their sentencing schemes violated the Sixth 

Amendment:  Hurst v. State, 202 So. 3d 40, 44 (Fla. 2016) (per curiam) (“[W]e hold that the 

Supreme Court’s decision in Hurst v. Florida requires that all the critical findings necessary 

before the trial court may consider imposing a sentence of death must be found unanimously by 
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the jury.”); Rauf v. State, 145 A.3d 430, 434 (Del. 2016) (per curiam) (holding unconstitutional 

Delaware’s death penalty scheme because it did not require the jury to find that the aggravating 

circumstances outweighed the mitigating factors)  The Supreme Courts of Alabama and Ohio, by 

contrast, interpreted Hurst narrowly and found no Sixth Amendment violation: Ex parte 

Bohannon, 222 So. 3d 525, 532 (Ala. 2016) (concluding that Hurst did not mention the jury’s 

weighing of the aggravating circumstances and mitigating factors and that “nothing in our review 

of Apprendi, Ring, and Hurst leads us to conclude that in Hurst the United States Supreme Court 

held that the Sixth Amendment requires that a jury impose a capital sentence”); Mason, 2018-

Ohio-1462, ¶ 29 (Pet. App. 12a) (“The Sixth Amendment was satisfied once the jury found 

Mason guilty of aggravated murder and a felony-murder capital specification.”). This Court 

should accept this case to resolve these conflicts in the interpretation of the Sixth Amendment 

right to a jury trial for capital sentencing articulated in Hurst. 

STATEMENT OF THE CASE 

Maurice Mason was charged with causing the death of Robin Dennis in Marion County, 

Ohio in February 1993. Mason demanded a trial by jury. The jury found Mason guilty of 

aggravated murder, of the death penalty specification that the murder occurred during the 

commission of a rape, and of other offenses.  Following the penalty phase of the trial, the jury 

recommended that a death sentence be imposed.  On July 12, 1994, the Marion County Court of 

Common Pleas issued a judgment entry sentencing Mason to death.  (Pet. App. 117a –126a) 

After the Third District, State v. Mason, 3d Dist. Marion No. C-9-94-45 (Dec. 9, 1996), 

and the Supreme Court of Ohio, State v. Mason, 82 Ohio St.3d 144, 694 N.E.2d 932 (1998), 

affirmed Mason’s conviction and death sentence, and after Mason exhausted other state court 

remedies, Mason pursued federal habeas corpus relief.  On October 3, 2008, the U.S. Court of 
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Appeals for the Sixth Circuit found that trial counsel rendered ineffective assistance at the 

sentencing phase, and granted Mason a conditional writ of habeas.  Mason v. Mitchell, 543 F.3d 

766, 785 (6th Cir. 2008)   

After the matter returned to the Marion County Court of Common Pleas, on May 6, 2016, 

Mason filed a motion to dismiss capital components pursnt to Hurst v. Florida, 136 S. Ct. 616 

(2016).  On June 20, 2016, the Marion County Court of Common Pleas granted Mason’s motion 

and declared Ohio’s death-penalty statute in effect in 1993 unconstitutional under Hurst.  (Pet. 

App. 67a–116a)  The State appealed the trial court’s decision and on December 27, 2016, the 

Third District reversed.  State v. Mason, 3d Dist. Marion No. 9-16-34, 2016-Ohio-8400, 2016 

WL 7626193.  (Pet. App. 24a–66a)  Mason appealed the Third District’s decision and on April 

18, 2018, the Supreme Court of Ohio affirmed.  State v. Mason, __ N.E.3d __, 2018-Ohio-1462, 

2018 WL 1872180.  (Pet. App. 1a–23a) 

REASONS FOR GRANTING THE WRIT 

OHIO’S DEATH PENALTY SCHEME IS UNCONSTITUTIONAL PURSUANT TO 

HURST V. FLORIDA, 136 S. CT. 616 (2016). 

 

The Ohio Supreme Court has recognized Ohio’s death penalty scheme as being 

remarkably similar to Florida’s death penalty scheme.  State v. Rogers, 28 Ohio St.3d 427, 430, 

504 N.E.2d 52 (1986), rev’d on other grounds, 32 Ohio St.3d 70, 512 N.E. 2d 581 (1987).  The 

Ohio scheme suffers from the same infirmities that caused this Court in Hurst to invalidate 

Florida’s scheme.  Under the Ohio scheme, the trial judge, not the jury, ultimately determines 

whether the aggravating circumstances outweigh the mitigating factors. No death penalty can be 

imposed without the trial judge independently finding mitigating factors, independently 

weighing the aggravating circumstances against the mitigating factors, and independently 
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committing those decisions to a written decision explaining why death is appropriate.  Ohio’s 

death penalty, like Florida’s before, violates the Sixth Amendment. 

In this Petition, Mason will first address Florida’s capital sentencing scheme found 

unconstitutional in Hurst, then apply the principles of Hurst to Ohio’s capital sentencing scheme.  

Mason then will demonstrate why the Supreme Court of Ohio failed to properly apply Hurst in 

finding Ohio’s capital sentencing scheme constitutional and explain why the trial court correctly 

applied Hurst to Ohio’s capital sentencing scheme.  For the reasons explained below, Mason 

respectfully asks this Court to grant the petition for a writ of certiorari and ultimately to reverse 

the Supreme Court of Ohio.   

I. Hurst and Florida’s Capital Sentencing Scheme. 

In Hurst, a Florida jury convicted Timothy Hurst of first-degree murder. Hurst, 136 S. Ct. 

at 619–20.  In Florida, first-degree murder is a capital felony, but the maximum sentence a 

defendant may receive based solely on that conviction is life imprisonment. Fla. Stat. 

§ 775.082(1). A capitally charged defendant can receive the death penalty only after an 

additional sentencing proceeding “results in findings by the court that such person shall be 

punished by death.” Id. (emphasis added).  Otherwise, the defendant is punished by life 

imprisonment without the chance of parole.  Id.   

Accordingly, after Hurst was found guilty of first-degree murder, the initial trial judge 

conducted an evidentiary hearing before the jury. Hurst, 136 S. Ct. at 620.  At the conclusion of 

the evidentiary hearing, the jury rendered an “advisory sentence” of death without specifying the 

factual basis of its recommendation.  Id.  Under Florida law, the trial court must give the jury’s 

recommendation “great weight,” but must independently weigh the aggravated and mitigating 
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circumstances before entering a sentence of life imprisonment or death.  Id.  The trial court in 

Hurst did this and imposed a death sentence.  Id.   

On post-conviction review, the Florida Supreme Court vacated the sentence for reasons 

that are not relevant here.  Id.  At Hurst’s re-sentencing hearing, a jury again recommended death 

and the trial court so sentenced, independently determining that the heinous-murder and robbery 

aggravating circumstances existed, and assigning “great weight” to those independent findings as 

well as the jury’s recommendation of death.  Id.  

This Court accepted Hurst’s appeal to resolve the tension between Ring v. Arizona, 536 

U.S. 584 (2002) and this Court’s earlier decisions, Hildwin v. Florida, 490 U.S. 638 (1989) 

(concluding that the Sixth Amendment does not require that the specific findings authorizing the 

imposition of the sentence of death be made by the jury) and Spaziano v. Florida, 468 U.S. 447 

(1984) (holding that Florida’s sentencing structure did not violate the Sixth or Eighth 

Amendment and finding it constitutional to place responsibility on the trial judge to impose a 

capital sentence). In Ring, the Supreme Court held that the Sixth Amendment requires a jury to 

find any fact necessary to qualify a capital defendant for a death sentence. Hurst, 136 S. Ct. at 

621. Although Ring had not expressly overruled Hildwin and Spaziano, Ring’s holding seemed 

to compel such an outcome. Hurst laid the confusion to rest, holding that Florida’s law “violates 

the Sixth Amendment in light of Ring.” Id. at 620. 

The majority opinion explained that like Arizona, the state whose sentencing scheme was 

at issue in Ring, “Florida does not require the jury to make the critical findings necessary to 

impose the death penalty. Rather, Florida requires a judge to find these facts.”  Id. at 622.  This 

Court continued: “Although Florida incorporates an advisory jury verdict that Arizona lacked, 

we have previously made clear that this distinction is immaterial.” Id.  Because “the maximum 
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punishment Timothy Hurst could have received without any judge-made findings was life in 

prison without parole,” and because “a judge increased Hurst’s authorized punishment based on 

her own factfinding,” this Court held that “Hurst’s sentence violates the Sixth Amendment.”  Id. 

In so holding, this Court rejected Florida’s arguments, noting “the Florida sentencing 

statute does not make a defendant eligible for death until ‘findings by the court that such person 

shall be punished by death.’” Id. (quoting Fla. Stat. § 775.082(1)) (emphasis in original). 

Because “[t]he trial court alone must find ‘the facts . . . [t]hat sufficient aggravating 

circumstances exist’ and ‘[t]hat there are insufficient mitigating circumstances to outweigh the 

aggravating circumstances,’” this Court found that a Florida jury’s function is solely advisory 

and does not satisfy the constitutional standard outlined by Ring. Id. (quoting Fla. Stat. 

§ 921.141(3)) (emphasis in original). Thus, the Florida jury’s function was found to be solely 

advisory and did not satisfy the constitutional standard required by the Sixth Amendment. 

II. Hurst and Ohio’s Capital Sentencing Scheme.  

In 2018, the Supreme Court of Ohio claimed there was a “material difference between the 

process by which an Ohio jury reaches its death recommendation and the Florida process at issue 

in Hurst.”  Mason, 2018-Ohio-1462, ¶ 30 (Pet. App. 13a). In reality, however, Ohio’s death 

penalty sentencing statutes do not differ from the capital sentencing scheme in Florida in any 

material manner.  Indeed, in 1987, the Supreme Court of Ohio recognized that Ohio’s scheme is 

“remarkably similar” to Florida’s. See State v. Rogers, 28 Ohio St.3d 427, 430, 504 N.E.2d 52 

(1986), rev’d on other grounds, 32 Ohio St.3d 70, 512 N.E. 2d 581 (1987).  Accordingly, this 

Court’s decision in Hurst mandates finding Ohio’s capital sentencing scheme unconstitutional 

under the Sixth Amendment. 
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A. Ohio’s Capital Sentencing Scheme Asks the Jury to Make a 

Recommendation Regarding the Sentence to Impose. 

Ohio Rev. Code. § 2929.03 (D)(2) sets forth the jury’s role at the penalty phase of a 

capital trial in Ohio:   

[T]he trial jury . . . shall determine whether the aggravating circumstances the 

offender was found guilty of committing are sufficient to outweigh the mitigating 

factors present in the case. If the trial jury unanimously finds, by proof beyond a 

reasonable doubt, that the aggravating circumstances the offender was found 

guilty of committing outweigh the mitigating factors, the trial jury shall 

recommend to the court that the sentence of death be imposed on the offender. 

Absent such a finding, the jury shall recommend that the offender be sentenced 

to [one of the following life sentences].  

Ohio Rev. Code. § 2929.03(D)(2) (emphasis added).  Ohio law does not require the jury to set 

forth any of the factual findings underlying its recommendation.1 The jury merely renders a 

general verdict concluding that the statutory aggravating circumstances outweigh the factors in 

mitigation without any explanation whatsoever.  Thus, the trial court has no guidance whatsoever 

from the jury as to what mitigating factors it found or what weight it gave to those mitigating 

factors, or how it weighed the mitigating factors against the statutory aggravating circumstances. 

The trial court must therefore make those findings and weigh the aggravating circumstances and 

mitigating factors independently and without guidance of any kind from the jury. 

Ohio courts have long recognized that the jury’s recommendation that death be imposed 

is just that—a recommendation.  State v. Henderson, 39 Ohio St.3d 24, 29–30, 528 N.E.2d 1237 

(1988); see also State v. Jenkins, 15 Ohio St.3d 164, 473 N.E.2d 264 (1984), paragraph six of the 

syllabus (“The jury in the penalty phase of a capital prosecution may be instructed that its 

recommendation to the court that the death penalty be imposed is not binding and that the final 

                                                 
1  At the time of Hurst’s trial in Florida, the jury’s recommendation did not need to be 

unanimous.  Hurst, 136 S. Ct. at 620.  Nevertheless, the point is that, as in Florida, Ohio juries 

make a recommendation to the trial court for imposing a death sentence but the final decision 

statutorily rests with the trial court.  
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decision as to whether the death penalty shall be imposed rests with the court.”).  As the 

Supreme Court of Ohio has recognized, a recommendation means that the trial court is the final 

arbiter of whether death is imposed, not the jury.  See Rogers, 28 Ohio St.3d at 429 (“[T]he jury 

provides only a recommendation as to the imposition of the death penalty,” and “Ohio has no 

‘sentencing jury’” because “[a]ll power to impose the punishment of death resides in the trial 

court which oversees the mitigation or penalty phase of the trial.”); id. at 430 (stating that “under 

Ohio’s framework, the trial court is not a simple ‘buffer where the jury allows emotion to 

override the duty of a deliberate determination,’ but is the authority in whom resides the sole 

power to initially impose the death penalty” (citation omitted)). 

B. Ohio’s Capital Sentencing Scheme Vests Trial Courts with the Sole Power to 

Impose a Sentence of Death.   

In Ohio, once a jury makes a death-sentence recommendation, the trial court must 

independently consider the same evidence the jury considered.  Ohio Rev. Code. 

§ 2929.03(D)(3).  The trial court may sentence a defendant to death only if “the court finds, by 

proof beyond a reasonable doubt . . . that the aggravating circumstances the offender was found 

guilty of committing outweigh the mitigating factors.”  Id. (emphasis added); see also State v. 

Buell, 22 Ohio St.3d 124, 143–44, 489 N.E.2d 795 (1986) (“Ohio Rev. Code § 2929.03(D)(3) 

delegates the death sentencing responsibility to the trial court upon its separate and 

independent finding that the aggravating factors outweigh the mitigating factors in this case.” 

(footnote omitted) (emphasis added)). 

Further, Ohio’s death penalty scheme does not end with Ohio Rev. Code. 

§ 2929.03(D)(3).  Instead, upon receipt of the recommendation of the jury that the offender be 

sentenced to death, the trial court may only sentence the defendant to death if the trial judge 

makes additional findings under Ohio Rev. Code. § 2929.03(D)(3) and articulates those 
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additional findings in a written opinion pursuant to Ohio Rev. Code. § 2929.03(F).  See Rogers, 

28 Ohio St.3d at 429 (“The trial court must thereafter independently re-weigh the aggravating 

circumstances against the mitigating factors and issue a formal opinion stating its specific 

findings, before it may impose the death penalty. Ohio Rev. Code § 2929.03(F). It is the trial 

court, not the jury, which performs the function of sentencing authority.”).  This process involves 

far more than simply reweighing the statutory aggravating circumstances and the mitigating 

factors.  Only the trial court, not the jury, articulates its findings and its weighing process in the 

form of written findings. 

Ohio Rev. Code. § 2929.03(F) provides a more detailed explanation of the process the 

trial court must engage in after receiving a jury recommendation to impose death.  Ohio Rev. 

Code. § 2929.03(F) dictates the trial court’s independent role in determining the existence of 

mitigating factors, the weight to be given to those factors, and whether those mitigating factors 

are or are not outweighed by the statutory aggravating circumstances:  

The court . . . , when it imposes sentence of death, shall state in a separate opinion 

its specific findings as to the existence of any of the mitigating factors set forth in 

division (B) of section 2929.04 of the Revised Code, the existence of any other 

mitigating factors, the aggravating circumstances the offender was found guilty of 

committing, and the reasons why the aggravating circumstances the offender was 

found guilty of committing were sufficient to outweigh the mitigating factors. 

Ohio Rev. Code. § 2929.03(F) (emphasis added).  Ohio Rev. Code. § 2929.03(F) likewise 

requires the trial court to explain “its specific findings” of mitigating factors and why those 

factors were not outweighed by the aggravating circumstances when it imposes a life sentence 

over a jury recommendation of death. Id.  In sum, once the jury has made a recommendation that 

a sentence of death be imposed, the trial court must still independently make these “specific 

findings” as to the existence of mitigating factors, the statutory aggravating circumstances the 

offender was found to have committed, and why the statutory aggravating circumstances do or 
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do not outweigh the mitigating factors—and the trial court must make those “specific findings” 

in writing. Ohio Rev. Code. § 2929.03(F); see also State v. Roberts, 110 Ohio St.3d 71, 2006-

Ohio-3665, 850 N.E. 2d 1168, ¶ 159 (“The trial judge is charged by statute with the sole 

responsibility of personally preparing the opinion setting forth the assessment and weight of the 

evidence, the aggravating circumstances of the murder, and any relevant mitigating factors prior 

to determining what penalty should be imposed.”). 

The Ohio capital sentencing scheme does not require the jury to make any specific 

findings of fact about mitigating factors or the weight to be assigned those mitigating factors, nor 

does it require the jury to make any specific findings about how it weighed the mitigating and 

aggravating factors. The jury’s verdict is merely a general verdict finding that the statutory 

aggravating circumstances outweigh the factors in mitigation beyond a reasonable doubt.  As a 

consequence, the trial court has no guidance as to what factors in mitigation the jury considered 

or found, what weight the jury gave to each mitigating factor, why the jury found the aggravating 

circumstances outweighed the mitigating factors, and how the jury conducted the weighing.   

In order to comply with Ohio Rev. Code. § 2929.03(D) and (F), the trial court must make 

these “specific findings” independently and “in isolation.”  Buell, 22 Ohio St.3d at 143–44; 

Roberts, 2006-Ohio-3665, ¶ 160.  Otherwise, the trial court would have to engage in “an exercise 

of judicial extrasensory perception[] by forcing the court to determine the course and matter of 

the jury’s deliberations.”  State v. Holmes, 30 Ohio App.3d 26, 28, 506 N.E.2d 276 (10th Dist. 

Franklin 1986); see also State ex rel. Stewart v Russo, 145 Ohio St.3d 382, 2016-Ohio-421, 49 

N.E.3d 1272, ¶ 15. Because a trial court cannot engage in “extrasensory perception” as to what 

the jury deliberations consisted of, the trial court must make those “specific findings” required 

by statute independently and without guidance from the jury.  Thus, the trial court is required to 
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make independent “specific findings” above and beyond the jury’s recommendation of death.  

Because “the trial court alone must find ‘the facts . . . [t]hat sufficient aggravating circumstances 

exist’ and ‘[t]hat there are insufficient mitigating circumstances to outweigh the aggravating 

circumstances,’” the result is the same as in Hurst where this Court found that a Florida jury’s 

function is solely advisory and does not satisfy the constitutional standard outlined by Ring. 

Hurst, 136 S. Ct. at 622 (citation omitted). 

C.  Application of Hurst to Ohio’s Capital Sentencing Scheme.  

In Hurst, this Court broadly criticized the Florida death penalty scheme because of the 

lack of specific factual findings from the jury regarding the existence of mitigating or 

aggravating circumstances, leaving trial courts without the assistance of a jury’s findings of fact.  

Hurst, 136 S. Ct. at 622.  Ohio is no different from Florida in that regard.  When the jury 

recommends a death sentence, it only renders a general verdict announcing that the jury has 

found that the statutory aggravating circumstances outweigh the mitigating factors.  There is no 

explanation what mitigating factors were found and by how many members of the jury, what 

mitigating factors were rejected, or why mitigating factors were outweighed by the statutory 

aggravating circumstances.  

This Court in Hurst concluded that the absence of factual findings about the existence of 

mitigating or aggravating factors, as well as the absence of any findings about the weighing of 

those factors by the jury, invalidated Florida’s death penalty scheme.  Id.  Similarly, the Ohio 

death penalty scheme suffers from the same constitutional deficiencies as the scheme in Florida 

because the trial judge must make these findings independently and without any guidance from 

the jury. 
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The requirement that the trial court make these “specific findings” and articulate them in 

an opinion—even in light of the jury’s general verdict recommending a sentence of death—

before it can impose a sentence of death is a critical step in imposing a sentence of death.  This 

has long been recognized by the Supreme Court of Ohio: “Our prior decisions have stressed the 

crucial role of the trial court’s sentencing opinion in evaluating all of the evidence, including 

mitigation evidence, and in carefully weighing the specified aggravating circumstances against 

the mitigating evidence in determining the appropriateness of the death penalty.”  Roberts, 2006-

Ohio-3665, ¶ 157.  The Roberts court further observed: 

The trial court’s delegation of any degree of responsibility in this sentencing 

opinion does not comply with Ohio Rev. Code § 2929.03(F). Nor does it comport 

with our firm belief that the consideration and imposition of death are the most 

solemn of all the duties that are imposed on a judge, as Ohio courts have 

recognized. . . . The judge alone serves as the final arbiter of justice in his 

courtroom, and he must discharge that austere duty in isolation.  

Roberts, 2006-Ohio-3665, ¶ 160. 

The trial court’s role in making and reporting its “specific findings” as to aggravating 

circumstances, mitigating factors, and why the aggravating factors do or do not outweigh the 

factors in mitigation is crucial to the ultimate decision to impose or not impose death. As such, it 

requires the trial court to make additional “specific findings” beyond those made by the trial jury 

and without any guidance from the trial jury.  Without these additional findings by the trial court, 

no sentence of death can be imposed under Ohio Rev. Code. § 2929.03(D)(3) and (F).  

Judicial fact-finding in capital cases is so crucial that the Supreme Court of Ohio has not 

hesitated to vacate the death sentence where the trial court has performed the crucial duty 

improperly.  For example, in State v. Green, 90 Ohio St.3d 352, 360, 363, 738 N.E. 2d 1208 

(2000), the court vacated a death sentence because the trial court’s “specific findings” were 

improper and failed to follow the mandated statutory scheme.  Likewise, the court vacated a 
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death sentence because of errors in the trial court’s sentencing opinion, noting: “[T]he General 

Assembly has set specific standards in the statutory framework it created to guide a sentencing 

court’s discretion ‘by requiring examination of specific factors that argue in favor of or against 

imposition of the death penalty, thus eliminating total arbitrariness and capriciousness in its 

imposition.’” State v. Davis, 38 Ohio St.3d 361, 371–73, 528 N.E.2d 925 (1988) (citation 

omitted) (emphasis in original)). 

The role of the trial judge in making these “specific findings” or “specific factors” 

pursuant to the “specific standards in the statutory framework” is far more than ministerial; it is 

crucial.  The trial judge must make and articulate “specific findings” according to the statutory 

scheme.  Indeed, the original trial court, in imposing a death sentence, wrote: 

Pursuant to Ohio Rev. Code § 2929.039(F) (sic), this Court now sets forth its 

specific findings as to the existence of any of the mitigating factors set forth in 

Division (B) of §2929.04 of the Revised Code, the existence of any other 

mitigating factors, the aggravating circumstances the offender was found guilty of 

committing and the reasons why the aggravating circumstances the offender was 

found guilty of committing were sufficient to outweigh the mitigating factors. 

(Pet. App. 122a (emphasis added)).  This requirement that the trial judge make “specific 

findings” above and beyond the jury recommendation of death violates the Sixth Amendment 

right to a trial by jury enunciated in Ring and Hurst. 

This Court in Hurst concluded that where a state’s law dictates that a judge is responsible 

for making independent factual determinations before a sentence of death can be imposed, that 

law violates the Sixth Amendment. Although a jury in a capital case in Ohio has the initial 

responsibility for finding statutory aggravating circumstances, considering mitigating factors, 

and determining that the statutory aggravating circumstances outweigh the mitigating factors, 

that unarticulated verdict is merely a recommendation to the trial court. The jury’s verdict does 

not give the trial court any guidance on how the trial court must independently consider the 
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statutory aggravating circumstances, determine the existence of mitigating factors or the weight 

to be given to them, or how to weigh the statutory aggravating circumstances against whatever 

mitigating factors the trial court independently finds.   

The jury’s verdict is not the completion of the capital sentencing process. It is merely one 

of many critical steps. The trial court has an additional, critical, and final step to make in the 

death sentencing process.  The trial court must still make an independent determination as to 

what statutory aggravating circumstances exist, what mitigating factors do or do not exist, and 

whether the statutory aggravating circumstances do or do not outweigh the mitigating factors that 

the trial court has independently found to exist and to articulate “specific findings” and reasoning 

under Ohio Rev. Code § 2929.03(D)(3) and (F).  Without the trial court’s independent findings, 

death cannot be imposed.   

As in Hurst, in Ohio the jury’s verdict is a recommendation and it is advisory only.  The 

verdict does not require the jury to enumerate its factual findings as to the existence of statutory 

aggravating circumstances or mitigating factors, or to explain why the aggravating circumstances 

outweigh the mitigating factors.  There is no distinction between a capital sentencing scheme that 

classifies a jury’s decision as “advisory” (Florida) or “a recommendation” (Ohio).  Neither 

affords the capital defendant his Sixth Amendment right to trial by jury because the trial court 

then has to make and articulate independent “specific findings” before it can impose a sentence 

of death.  Because no death sentence can be imposed in Ohio without a trial judge making 

independent factual determinations, Ohio’s death penalty violates the Sixth Amendment right to 

trial by jury. 
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III. The Supreme Court of Ohio Failed to Properly Apply This Court’s Holding in Hurst 

in Concluding that Ohio’s Death-Penalty Scheme Did Not Violate the Sixth 

Amendment. 

The Supreme Court of Ohio held that the “Ohio death-penalty scheme does not violate 

the Sixth Amendment, because the jury must find that offender guilty beyond a reasonable doubt 

and that an aggravating circumstance exists.”  Mason, 2018-Ohio-1462, syllabus (Pet. App. 1a).2  

The court determined that the weighing of aggravating circumstances and mitigating factors is “a 

determination of the sentence itself,” and is not a fact-finding process subject to the Sixth 

Amendment.  Id. at ¶ 28–29 (Pet. App. 11a–12a).  Thus, the court found that “[t]he Sixth 

Amendment was satisfied once the jury found Mason guilty of aggravated murder and a felony-

murder capital specification.”  Id. at ¶ 29 (Pet. App. 12a).  The court further determined “that 

even if the weighing process were to involve fact-finding under the Sixth Amendment, Ohio 

adequately affords the right to trial by jury during the penalty phase,” and accused Mason of 

“fail[ing] to appreciate the material difference between the process by which an Ohio jury 

reaches its death recommendation and the Florida process at issue in Hurst.”  Id. at ¶ 30 (Pet. 

App. 13a).  For the following reasons, the Supreme Court of Ohio erred in reaching these 

conclusions. 

Under Ohio law, the finding of a statutory aggravating circumstance at the trial phase 

does not make the defendant death eligible—as the term was used by this Court in Hurst. A 

finding of a statutory aggravating circumstance under Ohio law makes the defendant eligible for 

enhanced penalties (i.e., in 1993, death, life imprisonment with parole eligibility after twenty full 

                                                 
2  Under Ohio law, allegations of statutory aggravating circumstances must be “specified in 

the indictment or count in the indictment.” Ohio Rev. Code § 2929.05(A).  The statutory 

aggravating circumstances are referred to as “specifications.”  See Ohio Rev. Code § 2929.021 

(A) (“If an indictment or count in an indictment charges the defendant with aggravated murder 

and contains one or more specifications of aggravating circumstances listed in division (A) of 

section 2929.04 of the Revised Code . . . .”). 
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years or thirty full years of imprisonment as opposed to an undefined term of life imprisonment) 

that he otherwise would not be eligible for upon a conviction of aggravated murder without a 

specification of an aggravating circumstance.  The defendant, found guilty of aggravated murder 

and a specification, is still entitled to a determination, first by the jury and then by the trial judge, 

of whether he is eligible for a sentence of death or an enhanced penalty of life imprisonment.  

Without further proceedings and fact-finding, the defendant is not eligible for a sentence of 

death, and instead the maximum sentence is a life sentence. 

A sentence of death cannot be imposed in Ohio without affording the capitally charged 

defendant an opportunity to present mitigating evidence and to present allocution, and without a 

jury finding that the statutory aggravating circumstances outweigh any factors in mitigation 

beyond a reasonable doubt under Ohio Rev. Code § 2929.03(D).  Even then, the jury’s 

unexplained general verdict is merely a recommendation to the trial court.  The trial court must 

still independently make and articulate “specific findings” about the existence of statutory 

aggravating circumstances, the existence of mitigating factors and the weight to be given to 

them, and why the aggravating circumstances do or do not outweigh the factors in mitigation. 

See Ohio Rev. Code § 2929.03(D)(3) and (F). Only when the trial court independently makes 

these additional specific findings can it impose a death sentence. 

This is precisely the type of procedure this Court found to violate the Sixth Amendment 

in Hurst:  

As with Timothy Ring, the maximum punishment Timothy Hurst could have 

received without any judge-made findings was life in prison without parole. As 

with Ring, a judge increased Hurst’s authorized punishment based on her own 

factfinding. In light of Ring, we hold that Hurst’s sentence violates the Sixth 

Amendment. . . . 
 

Florida concedes that Ring required a jury to find every fact necessary to render 

Hurst eligible for the death penalty. But Florida argues that when Hurst’s 

sentencing jury recommended a death sentence, it “necessarily included a finding 
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of an aggravating circumstance.” Brief for Respondent 44. The State contends 

that this finding qualified Hurst for the death penalty under Florida law, thus 

satisfying Ring. “[T]he additional requirement that a judge also find an 

aggravator,” Florida concludes, “only provides the defendant additional 

protection.” Brief for Respondent 22. 

 

The State fails to appreciate the central and singular role the judge plays under 

Florida law. As described above and by the Florida Supreme Court, the Florida 

sentencing statute does not make a defendant eligible for death until “findings by 

the court that such person shall be punished by death.” Fla. Stat. § 775.082(1) 

(emphasis added). The trial court alone must find “the facts . . . [t]hat sufficient 

aggravating circumstances exist” and “[t]hat there are insufficient mitigating 

circumstances to outweigh the aggravating circumstances.” § 921.141(3); see 

Steele, 921 So.2d, at 546. “[T]he jury’s function under the Florida death penalty 

statute is advisory only.” Spaziano v. State, 433 So.2d 508, 512 (Fla.1983) The 

State cannot now treat the advisory recommendation by the jury as the necessary 

factual finding that Ring requires. 

 

Hurst, 136 S. Ct. at 622 (emphasis in original).  In Ohio, the jury renders a general verdict 

finding that the statutory aggravating circumstances outweigh the mitigating factors.  No other 

information about their deliberations or findings is provided to the trial court.  As a consequence, 

the trial judge has no guidance as to what factors in mitigation the jury considered or found, what 

weight the jury gave to each mitigating factor, why the jury found the aggravating circumstances 

outweighed the mitigating factors, or how the jury conducted the weighing.  The fact that the 

jury finds the aggravating circumstances does not save Ohio’s statute under this Court’s 

reasoning in Hurst. 

Where the jury returns a life verdict, under Ohio Rev. Code § 2929.03(D)(2)(c), the trial 

judge is bound by that verdict and does not act independently in imposing a life sentence.  See 

State ex rel. Stewart v. Russo, 145 Ohio St.3d 382, 2016-Ohio-421, 49 N.E.3d 1272, ¶ 15.  

Conversely, where the jury returns a death recommendation, the trial court must act 

independently and articulate in writing the court’s independent findings about the existence of 

statutory aggravating circumstances and mitigating factors, and whether the statutory 
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aggravating circumstances outweigh the factors in mitigation beyond a reasonable doubt, all with 

no guidance from the jury.  Ohio Rev. Code § 2929.03(D), (F); Buell, 22 Ohio St.3d at 143–44.3  

Where the trial court independently makes improper findings of aggravating circumstances 

(State v. Green, supra), or fails to consider mitigating factors (State v. Davis, supra), or 

improperly involves the prosecutor in the decision making or opinion writing process (State v. 

Roberts, supra), the death sentence cannot stand because the independent process of making the 

“specific findings” required by statute is tainted. Thus, the trial court under Ohio’s statutory 

scheme has the same “central and singular role” in imposing a sentence of death as the role of the 

Florida judge that this Court found violated the Sixth Amendment right to a jury trial in Hurst. 

Again, this Court in Hurst found that the absence of factual findings about the existence 

of mitigating factors, as well as the absence of any findings about the weighing of those factors 

and circumstances, invalidated the Florida scheme.  Hurst, 136 S. Ct. at 622.  In other words, 

Hurst went farther than discussing only aggravating circumstances by noting the deficiencies for 

when a trial judge alone must determine whether the mitigating factors do or do not outweigh the 

aggravating circumstances.  As in Florida, the trial judge in Ohio still has a central and singular 

role to independently determine that the statutory aggravating circumstance(s) exist, whether any 

mitigating factors have been proven, and whether the statutory aggravating circumstances 

outweigh the mitigating factors beyond a reasonable doubt. The trial judge must independently 

make and articulate in writing these final factual determinations after obtaining the jury’s non-

                                                 
3  See Ohio Rev. Code § 2929.03(D)(3) (“Upon consideration of the relevant evidence 

raised at trial, the testimony, other evidence, statement of the offender, arguments of counsel, 

and, if applicable, the reports submitted to the court pursuant to division (D)(1) of this section, if, 

after receiving pursuant to division (D)(2) of this section the trial jury’s recommendation that the 

sentence of death be imposed, the court finds, by proof beyond a reasonable doubt, or if the panel 

of three judges unanimously finds, by proof beyond a reasonable doubt, that the aggravating 

circumstances the offender was found guilty of committing outweigh the mitigating factors, it 

shall impose sentence of death on the offender.” (emphasis added)). 
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specific recommendation.  There are no material or significant differences between the “central 

and singular role” of the Florida trial judge found to violate the Sixth Amendment in Hurst and 

the role of the Ohio trial judge under Ohio Rev. Code § 2929.03 (D) and (F).  Both are required 

to make additional factual findings that the jury did not make or articulate before any defendant 

can be sentenced to death. Ohio’s statutory scheme for imposing a sentence of death therefore 

violates the Sixth Amendment in the same way that this Court found the Florida scheme to 

violate the Sixth Amendment in Hurst, and the Supreme Court of Ohio erred in holding to the 

contrary. 

IV. The Trial Court Correctly Applied Hurst to Ohio’s Capital Sentencing Scheme. 

The trial court here considered the constitutionality of former Ohio Rev. Code 

§§ 2929.03 and 2929.04 in effect in 1993 when this murder occurred.  (Pet. App. 72a–79a)4 The 

trial court noted that Ohio, like Florida, uses a hybrid system in which the jury renders an 

advisory verdict but the trial judge makes the ultimate sentencing determination.  (Pet. App. 94a)  

The trial court then explained why application of this Court’s precedent led to his conclusion that 

Ohio’s capital scheme, like Florida’s, was unconstitutional.   

Using the concept of death penalty eligible as in the Hurst case, the Defendant in 

the case at bar would not become death penalty eligible unless the jury, at the 

sentencing hearing, recommends a death sentence to this Court, and this Court, 

after considering the mitigating factors and comparing them to the aggravated 

factors found by the jury in this case, finds beyond a reasonable doubt that the 

mitigating factors do not outweigh the aggravating factors found by the jury in 

                                                 
4  Former Ohio Rev. Code §§ 2929.03 and 2929.04 are substantially similar today with the 

main difference being the addition of life imprisonment without parole as a potential alternative 

to a death sentence and increasing the other life sentence from twenty or thirty full years of 

imprisonment before parole eligibility to twenty-five and thirty full years of imprisonment before 

parole eligibility.  The provisions controlling the jury’s making a death-sentence 

recommendation pursuant to Ohio Rev. Code § 2929.03(D)(2), the trial judge independently 

finding mitigating factors and weighing them against the statutory aggravating circumstances 

pursuant to Ohio Rev. Code § 2929.03(D)(3), and trial judge – independently of the jury – 

making specific findings pursuant to Ohio Rev. Code § 2929.03(F), have not changed. 
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this case.  Only at that point would this Defendant be death penalty eligible.  

Former Ohio Rev. Code § 2929.03(D)(3). 

This procedure would allow this Court to increase the maximum penalty on the 

Defendant from the maximum potential sentence of life imprisonment with the 

possibility of parole after thirty full years in prison, at the time the jury makes its 

death penalty recommendation to the Court, to a death sentence.  This is an 

increase of the maximum sentence that cannot be imposed on the defendant, 

similar to those which were forbidden in Ring v. Arizona and Hurst v. Florida.  

This procedure is unconstitutional because “the Sixth Amendment requires the 

jury, not a judge, to find each fact necessary to impose a sentence of death.  A 

jury’s mere recommendation is not enough.”  Hurst v. Florida, 136 S. Ct., at 619. 

(Pet. App. 105a–106a)   

Because Ohio’s capital sentencing scheme “had no provision for the jury making specific 

findings which would authorize the imposition of the death penalty” and instead required the trial 

court “to make specific findings,” the trial court found that “the Ohio death penalty statute in 

effect in February, 1993 is unconstitutional.”  (Pet. App. 107a)  The trial court further explained: 

Because the determination of guilt of an aggravating circumstance, by itself, only 

renders the defendant eligible for a maximum sentence of life imprisonment with 

eligibility of parole after thirty full years of imprisonment under former Ohio Rev. 

Code § 2929.03(D)(2), it is not only possible, but it is a requirement that the trial 

court make additional factual determinations in weighing the mitigating and 

aggravating factors during the sentencing phase that will expose a defendant to 

the greater punishment of death.  As Ohio’s death penalty statute in effect at the 

time of this incident, unlike the Kansas death penalty statute, requires the judge, 

and not the jury, to independently make the determination for the death sentence, 

and the trial judge to independently weigh the factors necessary to impose a 

sentence of death, with the jury recommendation for death being only advisory, 

this Court finds the death penalty provisions in former Ohio Rev. Code §  Section 

2929.03(D) and (E) to be unconstitutional under the Sixth Amendment of the 

United States Constitution, as interpreted by the United States Supreme Court in 

the cases of Apprendi v. New Jersey), Ring v. Arizona and Hurst v. Florida.  

(Pet. App. 111a–112a) 
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CONCLUSION 

Consistent with this Court’s holding in Hurst, Ohio’s death penalty scheme requires the 

trial judge to make factual findings independent of and without guidance from the jury.  Ohio’s 

death penalty scheme therefore denies capitally charged defendants such as Maurice Mason their 

Sixth Amendment right to a trial by jury under Hurst.  For all the foregoing reasons, the petition 

for a writ of certiorari should be granted and the Supreme Court of Ohio’s decision should be 

reversed. 

Respectfully submitted, 
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This day this case came on before the Court upon the Defendant's 

Motion to Dismiss Capital Components Pursuant to Hurst v. Florida. The State of 

Ohio has filed an Opposition to said Motion. 

PROCEDURAL STATUS OF THIS CASE 

On September 30, 1993, an indictment was filed charging Defendant 

Maurice A. Mason with aggravated felony murder, rape, and having a weapon while 

under disability. The indictment also contained a death-penalty specification of 

committing murder in the course of a rap  and further specifications that involved 

firearms, prior felony, and prior offense of violence. 

On July 1 5, 1994, a judgment entry was filed whereby Judge William 

Wiedemann accepted ajury's recommendation and sentenced Mason to death for 

aggravated murder. Due to counsel's ineffective assistance for the sentencing 
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Amendment VIII. Excessive Bail, Fines, Punishments 

Currentness

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted. 
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United States Code Annotated 
Constitution of the United States 

Annotated 
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection; 
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement 

U.S.C.A. Const. Amend. XIV-Full Text 

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS; EQUAL 
PROTECTION; APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF OFFICERS; PUBLIC 

DEBT; ENFORCEMENT 

Currentness

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice 
of electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial 
officers of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being 
twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or 
other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of 
Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer 
of any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, 
or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such 
disability. 

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of 
pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal 
and void. 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article. 
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<Section 1 of this amendment is further displayed in separate documents according to subject matter,> 

<see USCA Const Amend. XIV, § 1-Citizens> 

<see USCA Const Amend. XIV, § 1-Privileges> 

<see USCA Const Amend. XIV, § 1-Due Proc> 

<see USCA Const Amend. XIV, § 1-Equal Protect> 

<sections 2 to 5 of this amendment are displayed as separate documents,> 

<see USCA Const Amend. XIV, § 2,> 

<see USCA Const Amend. XIV, § 3,> 

<see USCA Const Amend. XIV, § 4,> 

<see USCA Const Amend. XIV, § 5,> 

U.S.C.A. Const. Amend. XIV-Full Text, USCA CONST Amend. XIV-Full Text 
Current through P.L. 115-51. Also includes P.L. 115-53 through 115-60. Title 26 current through 115-60. 
End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works. 
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2929.03 Imposition of sentence for aggravated murder.

(A) If the indictment or count in the indictment charging aggravated murder does not contain one or more
specifications of aggravating circumstances listed in division (A) of section 2929.04 of the Revised Code, then,
following a verdict of guilty of the charge of aggravated murder, the trial court shall impose sentence on the
offender as follows:

(1) Except as provided in division (A)(2) of this section, the trial court shall impose one of the following sentences
on the offender:

(a) Life imprisonment without parole;

(b) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving twenty years
of imprisonment;

(c) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving twenty-five
full years of imprisonment;

(d) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving thirty full
years of imprisonment;

(e) If the victim of the aggravated murder was less than thirteen years of age, the offender also is convicted of or
pleads guilty to a sexual motivation specification that was included in the indictment, count in the indictment, or
information charging the offense, and the trial court does not impose a sentence of life imprisonment without
parole on the offender pursuant to division (A)(1)(a) of this section, the trial court shall sentence the offender
pursuant to division (B)(3) of section 2971.03 of the Revised Code to an indefinite term consisting of a minimum
term of thirty years and a maximum term of life imprisonment that shall be served pursuant to that section.

(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a sexually violent
predator specification that are included in the indictment, count in the indictment, or information that charged the
aggravated murder, the trial court shall impose upon the offender a sentence of life imprisonment without parole
that shall be served pursuant to section 2971.03 of the Revised Code.

(B) If the indictment or count in the indictment charging aggravated murder contains one or more specifications
of aggravating circumstances listed in division (A) of section 2929.04 of the Revised Code, the verdict shall
separately state whether the accused is found guilty or not guilty of the principal charge and, if guilty of the
principal charge, whether the offender was eighteen years of age or older at the time of the commission of the
offense, if the matter of age was raised by the offender pursuant to section 2929.023 of the Revised Code, and
whether the offender is guilty or not guilty of each specification. The jury shall be instructed on its duties in this
regard. The instruction to the jury shall include an instruction that a specification shall be proved beyond a
reasonable doubt in order to support a guilty verdict on the specification, but the instruction shall not mention the
penalty that may be the consequence of a guilty or not guilty verdict on any charge or specification.

(C)

(1) If the indictment or count in the indictment charging aggravated murder contains one or more specifications
of aggravating circumstances listed in division (A) of section 2929.04 of the Revised Code, then, following a
verdict of guilty of the charge but not guilty of each of the specifications, and regardless of whether the offender
raised the matter of age pursuant to section 2929.023 of the Revised Code, the trial court shall impose sentence
on the offender as follows:

(a) Except as provided in division (C)(1)(b) of this section, the trial court shall impose one of the following
sentences on the offender:

(i) Life imprisonment without parole;
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(ii) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligibility after serving twenty
years of imprisonment;

(iii) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligibility after serving twenty-
five full years of imprisonment;

(iv) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligibility after serving thirty full
years of imprisonment;

(v) If the victim of the aggravated murder was less than thirteen years of age, the offender also is convicted of or
pleads guilty to a sexual motivation specification that was included in the indictment, count in the indictment, or
information charging the offense, and the trial court does not impose a sentence of life imprisonment without
parole on the offender pursuant to division (C)(1)(a)(i) of this section, the trial court shall sentence the offender
pursuant to division (B)(3) of section 2971.03 of the Revised Code to an indefinite term consisting of a minimum
term of thirty years and a maximum term of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a sexually violent
predator specification that are included in the indictment, count in the indictment, or information that charged the
aggravated murder, the trial court shall impose upon the offender a sentence of life imprisonment without parole
that shall be served pursuant to section 2971.03 of the Revised Code.

(2)

(a) If the indictment or count in the indictment contains one or more specifications of aggravating circumstances
listed in division (A) of section 2929.04 of the Revised Code and if the offender is found guilty of both the charge
and one or more of the specifications, the penalty to be imposed on the offender shall be one of the following:

(i) Except as provided in division (C)(2)(a)(ii) or (iii) of this section, the penalty to be imposed on the offender
shall be death, life imprisonment without parole, life imprisonment with parole eligibility after serving twenty-five
full years of imprisonment, or life imprisonment with parole eligibility after serving thirty full years of
imprisonment.

(ii) Except as provided in division (C)(2)(a)(iii) of this section, if the victim of the aggravated murder was less
than thirteen years of age, the offender also is convicted of or pleads guilty to a sexual motivation specification
that was included in the indictment, count in the indictment, or information charging the offense, and the trial
court does not impose a sentence of death or life imprisonment without parole on the offender pursuant to
division (C)(2)(a)(i) of this section, the penalty to be imposed on the offender shall be an indefinite term
consisting of a minimum term of thirty years and a maximum term of life imprisonment that shall be imposed
pursuant to division (B)(3) of section 2971.03 of the Revised Code and served pursuant to that section.

(iii) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a sexually violent
predator specification that are included in the indictment, count in the indictment, or information that charged the
aggravated murder, the penalty to be imposed on the offender shall be death or life imprisonment without parole
that shall be served pursuant to section 2971.03 of the Revised Code.

(b) A penalty imposed pursuant to division (C)(2)(a)(i), (ii), or (iii) of this section shall be determined pursuant to
divisions (D) and (E) of this section and shall be determined by one of the following:

(i) By the panel of three judges that tried the offender upon the offender's waiver of the right to trial by jury;

(ii) By the trial jury and the trial judge, if the offender was tried by jury.

(D)

(1) Death may not be imposed as a penalty for aggravated murder if the offender raised the matter of age at trial
pursuant to section 2929.023 of the Revised Code and was not found at trial to have been eighteen years of age
or older at the time of the commission of the offense. When death may be imposed as a penalty for aggravated
murder, the court shall proceed under this division. When death may be imposed as a penalty, the court, upon
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the request of the defendant, shall require a pre-sentence investigation to be made and, upon the request of the
defendant, shall require a mental examination to be made, and shall require reports of the investigation and of
any mental examination submitted to the court, pursuant to section 2947.06 of the Revised Code. No statement
made or information provided by a defendant in a mental examination or proceeding conducted pursuant to this
division shall be disclosed to any person, except as provided in this division, or be used in evidence against the
defendant on the issue of guilt in any retrial. A pre-sentence investigation or mental examination shall not be
made except upon request of the defendant. Copies of any reports prepared under this division shall be furnished
to the court, to the trial jury if the offender was tried by a jury, to the prosecutor, and to the offender or the
offender's counsel for use under this division. The court, and the trial jury if the offender was tried by a jury, shall
consider any report prepared pursuant to this division and furnished to it and any evidence raised at trial that is
relevant to the aggravating circumstances the offender was found guilty of committing or to any factors in
mitigation of the imposition of the sentence of death, shall hear testimony and other evidence that is relevant to
the nature and circumstances of the aggravating circumstances the offender was found guilty of committing, the
mitigating factors set forth in division (B) of section 2929.04 of the Revised Code, and any other factors in
mitigation of the imposition of the sentence of death, and shall hear the statement, if any, of the offender, and
the arguments, if any, of counsel for the defense and prosecution, that are relevant to the penalty that should be
imposed on the offender. The defendant shall be given great latitude in the presentation of evidence of the
mitigating factors set forth in division (B) of section 2929.04 of the Revised Code and of any other factors in
mitigation of the imposition of the sentence of death. If the offender chooses to make a statement, the offender is
subject to cross-examination only if the offender consents to make the statement under oath or affirmation.

The defendant shall have the burden of going forward with the evidence of any factors in mitigation of the
imposition of the sentence of death. The prosecution shall have the burden of proving, by proof beyond a
reasonable doubt, that the aggravating circumstances the defendant was found guilty of committing are sufficient
to outweigh the factors in mitigation of the imposition of the sentence of death.

(2) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence, statement of the
offender, arguments of counsel, and, if applicable, the reports submitted pursuant to division (D)(1) of this
section, the trial jury, if the offender was tried by a jury, shall determine whether the aggravating circumstances
the offender was found guilty of committing are sufficient to outweigh the mitigating factors present in the case.
If the trial jury unanimously finds, by proof beyond a reasonable doubt, that the aggravating circumstances the
offender was found guilty of committing outweigh the mitigating factors, the trial jury shall recommend to the
court that the sentence of death be imposed on the offender. Absent such a finding, the jury shall recommend
that the offender be sentenced to one of the following:

(a) Except as provided in division (D)(2)(b) or (c) of this section, to life imprisonment without parole, life
imprisonment with parole eligibility after serving twenty-five full years of imprisonment, or life imprisonment with
parole eligibility after serving thirty full years of imprisonment;

(b) Except as provided in division (D)(2)(c) of this section, if the victim of the aggravated murder was less than
thirteen years of age, the offender also is convicted of or pleads guilty to a sexual motivation specification that
was included in the indictment, count in the indictment, or information charging the offense, and the jury does
not recommend a sentence of life imprisonment without parole pursuant to division (D)(2)(a) of this section, to
an indefinite term consisting of a minimum term of thirty years and a maximum term of life imprisonment to be
imposed pursuant to division (B)(3) of section 2971.03 of the Revised Code and served pursuant to that section.

(c) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a sexually violent
predator specification that are included in the indictment, count in the indictment, or information that charged the
aggravated murder, to life imprisonment without parole.

If the trial jury recommends that the offender be sentenced to life imprisonment without parole, life imprisonment
with parole eligibility after serving twenty-five full years of imprisonment, life imprisonment with parole eligibility
after serving thirty full years of imprisonment, or an indefinite term consisting of a minimum term of thirty years
and a maximum term of life imprisonment to be imposed pursuant to division (B)(3) of section 2971.03 of the
Revised Code, the court shall impose the sentence recommended by the jury upon the offender. If the sentence is
an indefinite term consisting of a minimum term of thirty years and a maximum term of life imprisonment
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imposed as described in division (D)(2)(b) of this section or a sentence of life imprisonment without parole
imposed under division (D)(2)(c) of this section, the sentence shall be served pursuant to section 2971.03 of the
Revised Code. If the trial jury recommends that the sentence of death be imposed upon the offender, the court
shall proceed to impose sentence pursuant to division (D)(3) of this section.

(3) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence, statement of the
offender, arguments of counsel, and, if applicable, the reports submitted to the court pursuant to division (D)(1)
of this section, if, after receiving pursuant to division (D)(2) of this section the trial jury's recommendation that
the sentence of death be imposed, the court finds, by proof beyond a reasonable doubt, or if the panel of three
judges unanimously finds, by proof beyond a reasonable doubt, that the aggravating circumstances the offender
was found guilty of committing outweigh the mitigating factors, it shall impose sentence of death on the offender.
Absent such a finding by the court or panel, the court or the panel shall impose one of the following sentences on
the offender:

(a) Except as provided in division (D)(3)(b) of this section, one of the following:

(i) Life imprisonment without parole;

(ii) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eligibility after serving twenty-
five full years of imprisonment;

(iii) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eligibility after serving thirty full
years of imprisonment;

(iv) If the victim of the aggravated murder was less than thirteen years of age, the offender also is convicted of
or pleads guilty to a sexual motivation specification that was included in the indictment, count in the indictment,
or information charging the offense, and the trial court does not impose a sentence of life imprisonment without
parole on the offender pursuant to division (D)(3)(a)(i) of this section, the court or panel shall sentence the
offender pursuant to division (B)(3) of section 2971.03 of the Revised Code to an indefinite term consisting of a
minimum term of thirty years and a maximum term of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a sexually violent
predator specification that are included in the indictment, count in the indictment, or information that charged the
aggravated murder, life imprisonment without parole that shall be served pursuant to section 2971.03 of the
Revised Code.

(E) If the offender raised the matter of age at trial pursuant to section 2929.023 of the Revised Code, was
convicted of aggravated murder and one or more specifications of an aggravating circumstance listed in division
(A) of section 2929.04 of the Revised Code, and was not found at trial to have been eighteen years of age or
older at the time of the commission of the offense, the court or the panel of three judges shall not impose a
sentence of death on the offender. Instead, the court or panel shall impose one of the following sentences on the
offender:

(1) Except as provided in division (E)(2) of this section, one of the following:

(a) Life imprisonment without parole;

(b) Subject to division (E)(2)(d) of this section, life imprisonment with parole eligibility after serving twenty-five
full years of imprisonment;

(c) Subject to division (E)(2)(d) of this section, life imprisonment with parole eligibility after serving thirty full
years of imprisonment;

(d) If the victim of the aggravated murder was less than thirteen years of age, the offender also is convicted of or
pleads guilty to a sexual motivation specification that was included in the indictment, count in the indictment, or
information charging the offense, and the trial court does not impose a sentence of life imprisonment without
parole on the offender pursuant to division (E)(2)(a) of this section, the court or panel shall sentence the offender
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pursuant to division (B)(3) of section 2971.03 of the Revised Code to an indefinite term consisting of a minimum
term of thirty years and a maximum term of life imprisonment.

(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a sexually violent
predator specification that are included in the indictment, count in the indictment, or information that charged the
aggravated murder, life imprisonment without parole that shall be served pursuant to section 2971.03 of the
Revised Code.

(F) The court or the panel of three judges, when it imposes sentence of death, shall state in a separate opinion its
specific findings as to the existence of any of the mitigating factors set forth in division (B) of section 2929.04 of
the Revised Code, the existence of any other mitigating factors, the aggravating circumstances the offender was
found guilty of committing, and the reasons why the aggravating circumstances the offender was found guilty of
committing were sufficient to outweigh the mitigating factors. The court or panel, when it imposes life
imprisonment or an indefinite term consisting of a minimum term of thirty years and a maximum term of life
imprisonment under division (D) of this section, shall state in a separate opinion its specific findings of which of
the mitigating factors set forth in division (B) of section 2929.04 of the Revised Code it found to exist, what other
mitigating factors it found to exist, what aggravating circumstances the offender was found guilty of committing,
and why it could not find that these aggravating circumstances were sufficient to outweigh the mitigating factors.
For cases in which a sentence of death is imposed for an offense committed before January 1, 1995, the court or
panel shall file the opinion required to be prepared by this division with the clerk of the appropriate court of
appeals and with the clerk of the supreme court within fifteen days after the court or panel imposes sentence. For
cases in which a sentence of death is imposed for an offense committed on or after January 1, 1995, the court or
panel shall file the opinion required to be prepared by this division with the clerk of the supreme court within
fifteen days after the court or panel imposes sentence. The judgment in a case in which a sentencing hearing is
held pursuant to this section is not final until the opinion is filed.

(G)

(1) Whenever the court or a panel of three judges imposes a sentence of death for an offense committed before
January 1, 1995, the clerk of the court in which the judgment is rendered shall make and retain a copy of the
entire record in the case, and shall deliver the original of the entire record in the case to the appellate court.

(2) Whenever the court or a panel of three judges imposes a sentence of death for an offense committed on or
after January 1, 1995, the clerk of the court in which the judgment is rendered shall make and retain a copy of
the entire record in the case, and shall deliver the original of the entire record in the case to the supreme court.

Cite as R.C. § 2929.03

Amended by 131st General Assembly File No. TBD, SB 139, §1, eff. 4/6/2017.

Effective Date: 01-01-1997; 03-23-2005; 2007 SB10 01-01-2008 .
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2929.04 Death penalty or imprisonment - aggravating and mitigating
factors.

(A) Imposition of the death penalty for aggravated murder is precluded unless one or more of the following is
specified in the indictment or count in the indictment pursuant to section 2941.14 of the Revised Code and proved
beyond a reasonable doubt:

(1) The offense was the assassination of the president of the United States or a person in line of succession to the
presidency, the governor or lieutenant governor of this state, the president-elect or vice president-elect of the
United States, the governor-elect or lieutenant governor-elect of this state, or a candidate for any of the offices
described in this division. For purposes of this division, a person is a candidate if the person has been nominated
for election according to law, if the person has filed a petition or petitions according to law to have the person's
name placed on the ballot in a primary or general election, or if the person campaigns as a write-in candidate in a
primary or general election.

(2) The offense was committed for hire.

(3) The offense was committed for the purpose of escaping detection, apprehension, trial, or punishment for
another offense committed by the offender.

(4) The offense was committed while the offender was under detention or while the offender was at large after
having broken detention. As used in division (A)(4) of this section, "detention" has the same meaning as in
section 2921.01 of the Revised Code, except that detention does not include hospitalization, institutionalization,
or confinement in a mental health facility or intellectual disabilities facility unless at the time of the commission of
the offense either of the following circumstances apply:

(a) The offender was in the facility as a result of being charged with a violation of a section of the Revised Code.

(b) The offender was under detention as a result of being convicted of or pleading guilty to a violation of a section
of the Revised Code.

(5) Prior to the offense at bar, the offender was convicted of an offense an essential element of which was the
purposeful killing of or attempt to kill another, or the offense at bar was part of a course of conduct involving the
purposeful killing of or attempt to kill two or more persons by the offender.

(6) The victim of the offense was a law enforcement officer, as defined in section 2911.01 of the Revised Code,
whom the offender had reasonable cause to know or knew to be a law enforcement officer as so defined, and
either the victim, at the time of the commission of the offense, was engaged in the victim's duties, or it was the
offender's specific purpose to kill a law enforcement officer as so defined.

(7) The offense was committed while the offender was committing, attempting to commit, or fleeing immediately
after committing or attempting to commit kidnapping, rape, aggravated arson, aggravated robbery, or
aggravated burglary, and either the offender was the principal offender in the commission of the aggravated
murder or, if not the principal offender, committed the aggravated murder with prior calculation and design.

(8) The victim of the aggravated murder was a witness to an offense who was purposely killed to prevent the
victim's testimony in any criminal proceeding and the aggravated murder was not committed during the
commission, attempted commission, or flight immediately after the commission or attempted commission of the
offense to which the victim was a witness, or the victim of the aggravated murder was a witness to an offense
and was purposely killed in retaliation for the victim's testimony in any criminal proceeding.

(9) The offender, in the commission of the offense, purposefully caused the death of another who was under
thirteen years of age at the time of the commission of the offense, and either the offender was the principal
offender in the commission of the offense or, if not the principal offender, committed the offense with prior
calculation and design.
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(10) The offense was committed while the offender was committing, attempting to commit, or fleeing
immediately after committing or attempting to commit terrorism.

(B) If one or more of the aggravating circumstances listed in division (A) of this section is specified in the
indictment or count in the indictment and proved beyond a reasonable doubt, and if the offender did not raise the
matter of age pursuant to section 2929.023 of the Revised Code or if the offender, after raising the matter of age,
was found at trial to have been eighteen years of age or older at the time of the commission of the offense, the
court, trial jury, or panel of three judges shall consider, and weigh against the aggravating circumstances proved
beyond a reasonable doubt, the nature and circumstances of the offense, the history, character, and background
of the offender, and all of the following factors:

(1) Whether the victim of the offense induced or facilitated it;

(2) Whether it is unlikely that the offense would have been committed, but for the fact that the offender was
under duress, coercion, or strong provocation;

(3) Whether, at the time of committing the offense, the offender, because of a mental disease or defect, lacked
substantial capacity to appreciate the criminality of the offender's conduct or to conform the offender's conduct to
the requirements of the law;

(4) The youth of the offender;

(5) The offender's lack of a significant history of prior criminal convictions and delinquency adjudications;

(6) If the offender was a participant in the offense but not the principal offender, the degree of the offender's
participation in the offense and the degree of the offender's participation in the acts that led to the death of the
victim;

(7) Any other factors that are relevant to the issue of whether the offender should be sentenced to death.

(C) The defendant shall be given great latitude in the presentation of evidence of the factors listed in division (B)
of this section and of any other factors in mitigation of the imposition of the sentence of death.

The existence of any of the mitigating factors listed in division (B) of this section does not preclude the imposition
of a sentence of death on the offender but shall be weighed pursuant to divisions (D)(2) and (3) of section
2929.03 of the Revised Code by the trial court, trial jury, or the panel of three judges against the aggravating
circumstances the offender was found guilty of committing.

Cite as R.C. § 2929.04

Amended by 131st General Assembly File No. TBD, HB 158, §1, eff. 10/12/2016.

Effective Date: 05-15-2002 .
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