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UNITED STATES COURT OF A_PPEALS
- FOR THE THIRD CIRCUIT ‘

17-2843
RONALD LONG,
Appellant

V.

ADMINISTRATOR NORTHERN STATE PRISON;
NEW JERSEY STATE PAROLE BOARD

(D.C. Civ. No. 2-15-cv-03732)

- SUR PETITION FOR REHEARING

Present: SMITH, ChlefJudg McKEE, AMBRO CHAGARES JORDAN,
HARDIMAN, GREENAWAY, Jr., VANASKIE, SHWARTZ KRAUSE, RESTREPO
BIBAS and SCIRICA! Circuit Judges

The petition for rehearing filed by appeliant in the above-entitled case ha_ving been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the

! Limited to Panel Rehearing Only.
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circuit in regular service not having voted for rehearing, the petition for rehearing by the

~ panel and the‘ Court en banc, is denied.

BY THE COURT, .

s/ Theodore McKee
Circuit Judge

Dated: June 1, 2018

kr/cc: Ronald Long
Mario C. Formica, Esq.
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November 30, 2017
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT -

C.A. No. 17-2843
RONALD LONG, Appellant
vs. |
'ADMINISTRATOR NORTHERN STATE PRISON, ET AL.

(D.N.J. Civ. No. 2-15-cv-03732)

Present:  MCKEE, VANASKIE, and SCIRICA, Circuit Judges

Submitted is Appellant’s request for a certificate of appealability under 28
U.S.C. § 2253(c)(1)

in the above-captioned case.

Respectfully,
Clerk

' ORDER:
Appellant’s request for a certificate of appealability is denied. See 28 U.S.C.
§ 2253(c). While the District Court should have given the parties “fair notice and an
opportunity to present their positions” before acting on its own initiative to dismiss
claims in Appellant’s habeas petition as untimely, see Day v. McDonough, 547 U.S. 198
20910 (2006), jurists of reason would agree that Appellant’s habeas petition does not
state a valid claim of the denial of a constitutional right. See Slack v. McDaniel, 529

U.S. 473, 484 (2000).

By the Court,

ATED 5y
AT 4
* . &
LR

kY]
S

'_s/ Theodore A. McKeé '

Circuit Judge
n. A True Copy 2 iy jias®
Dated: March 2, 2018 , P rue -opy |
kr/cc: Ronald Long . &) oo o :/)maj wire. G
Mario C. Formica, Esq : Patricia S. Dodszuweit, Clerk

Certified Order Issued in Lieu of Mandate
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NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
- DISTRICT OF NEW JERSEY

RONALD LONG, S
Civil Action No. 15-3732 (CCC)
Petitioner,
v. . OPINION
STEVE JOHNSON, et al., :

Respondents.

CECCHI, District Judge:

Petitioner Ronald Long (“Petitioner”), confined at Northern State Prison in Newark, New
J ersej', files the instant Petition for a Writ of H;a.beas Corpus (“Petition”) pursuant to 28 U.S.C.
§.2254,! challenging a sentence imposed by the State of New Jersey for murder and other offenses,
and challenging the deni'al of parple. At this time, the Court must screen the Petitioxj. in accordance
with Rule 4 of the Rules Governing Sectién 2254 CZses, to determine if the feﬁtién should be "
dismissed because Petitioner is not entitlea to relief. Forreasons stat,'ed"bel.ow,‘ the Court dismisses
th? Petition. |
I.  FACTUAL BACKGROUND
For the purposes of this Opinion, the Court construes all facts alieged in the Petition as
true, and recites' only relevant facts. In October 1985, Petitiéner was convicted of murder and
- other offenses by the State of New Jersey, and was sentenced to the death penalty. V(Pet.’s Br.,

ECF No. 1-2 at 4.) Since Petitioner received the death penalty, state law did not require the ﬁlihg

! Petitioner had filed the Petition inappropriately under § 2241. The Court, in its October

13, 2015 Order, converted the Petition to a § 2254 petition. (ECF No. 3.)
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of a pre-sentencing report (“PSR”) for sentencing purposes. (/) In November 1985, Petitioner
was sentenced to an additional 61.5 years of imprisonment, consecutive to the death sentence, for
other offenses.” (/d.) No PSR was filed for this sentencing, likely because of the death sentence.
({d) In June 1§90, the NeW Jersey Supreme Court- reversed the murder conviction and ordered.’a
new trial. (/) In April 1991, the state m0ved to.dismiss the capital merder charge, but requested |
that Petitioner remain sentenced for the other offenses. (}d. at 5.) Petitioner then sought posf-
conviction relief (“PCR”). (Id.) | |
| whné his PCR application was ongoing, in 1993, the State filed a motion to unmerge a
felony murder charge from the dismissed capital merder charge, ;uguing that it had sought that
dismissal by mistake. (/) On March 11, 1994, Petitioner was sentenced to life imprisonment
with 30 years of parole ineligibility for the felony murder, to be served coﬁcurrently with his 61.5
‘year sentence. (/d. at 5-6.) Again, no PSR was filed for that sentence, evenAthough the death
_penalty had been dlsrmssed ({d.) Both sentences were afﬁnned by the Appellate Division on
PCR review, and cernﬁcatxon was denied by the New Jersey Supreme Court. (/d. at 6); see State' ’
v. Long, Indictment No 85~04-0519 2013 WL 5354512, at *1 (INJ. Sup Ct. App D1v Sept. 26 :3. |
}2013) Petitioner then asserts that in early 2007, he filed an 1llegal sentence ‘motion thh the state
. court for being sentenced without a PSR, (Pet.’s Br. at 5), and again inJ anuary 2013, (id. at 7).
Both motions were denied. (/d. at 5-8.) | ‘ ‘ |
Separately, by 2011, Petitioner was approaching the end of the mandatory portions of his
eentences, and was potentially eligible for parole. (/d. at 7.) Although fully aware that no PSR
had ever been ﬁled'for his sentences, Petitioner nevertheless corresponded with the state regarding
their efforts to obtain Petitioner’s i’SR for the purposes of parole review. (ld.) Petitioner was

~ denied parole on March 13, 2014. (App. to Pet., ECF No. 1-3 at 63.) The instant Petition followed. .
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I STANDARD OF REVIEW

' Under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA™), 28 U.S.C.
§ 2254, “a district court shall entertain an application for a writ of habeas éorpus in behalf of a
personin custody pursuant to the judgmeﬁt ofa Stafe court only on the ground that .h_e is in custody
in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C. § 2254(a).

“Federal courts are authorized‘ to dismiss sununérily any habeés petition that appears
legally insufficient on its face[.]” McFarland v. Scott, 512 U.S. 849, 856 (1994); acco;d United
States v. ThmhaS, 221 F.3d 430, 437 (3d Cir. 2000)'. Habeas Rule 4 requires a dist;ict court to
examine a habeas petition prior to ordering an answer, and “[i]f it plainly ai)pears from the petition
and any attached exhibits that the petitioner is not entitled to relief in the district court, the judge
must dismiss the petition and diréct the clerk to notify the petitioner.” 28 U.S. C § 2254 Rule 4.
Dismissal without the ﬁlmg of an answer is warranted if it appears on the face of the petmon that
petltloner is not entitled to relief. See McFarland, 512 U S. at 856; Thomas, 221 F.3d at 437
(habeas petition may be dismissed where “none of the grounds alleged in the petition would entitle |
[the petitioner] to x;elief”). | |
’ I DISCUSSION

A. Sentence and Conviction -
It is not clear from the Petition whether Petitioner is challenging just his parole denial or
his original sentence as well. To the extent that Petitioner is challenging the sentence, Petitioner

is barred by AEDPAs statute of limitations.?

2 To be sure, it is probable that Petitioner does not intend to challenge his sentence here, and

has simply provided the Court with background information regarding his denial of parole claim.
Nevertheless, the Court addresses the potential challenge to the sentence out of an abundance of
~ caution, on a hberal construction of the Petition.

3
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AEDPA requires that “[a] 1-year period of limitation shall apply to an application for a ‘
writ of habeas corpus by a person in custody pursuani to the judgment of a State court.” 28 U.S.C.
_§ 2244(d)(1). In most cases and in this particular case, the one-year peri(;d begins on “the date on
which the judéhent became final by the conblusiéﬁ of direct review or the expiration of the time
for seeking such review.” 28 U.S.C. § 2244(d)(1)(A) Based on the statutory language, the
Supreme Court has held that, even when a defendant does not file a petition for certiorari with the
United States Supreme Court on direct review, the AEDPA one-year limitations period starts to
run when the time for seekihg sich review expires. Gonzalez v. Thaler, 132 S. Ct. 641, 653 (2012);
Gibbs v. Goodwin, No. 09-1046, 2009 WL 1307449, at *2 (D.N.J. May 1, 2009) (hoiding that the
period of direct review “includfes] the 90-day period for filing a petition for Writ of certiorari in .
the United States Supreﬁe Court”).
However, “[t]he time du:ing which a properly filed application for State post-conviction
c;r other collateral review with respect to the pertinent judgment or claim is pending shall not be '
counted towﬁd any period of limitation under this subsecﬁ(;n.” 28 US.C. § 2244(d)(2). In other -
words, while a valid state post-conviction review is pendmg, the one-year limitation is tolled. This:
"tollmg does not include any petltlon for writ of certiorari in the United Statés Suprerﬁe Court for
g reView of a denial of post-conviction relief. Jenkins v. Superintendent of Laurel Highlands, 705
F.3d 80, 85n.5 (3d Cir. 2013) (citing Lawrence v. Florida, 549 U.S. 327, 332 (2007)). Overall,
“AEDPA’S limitation beriod ‘does not set forth an inf_lex_ible rule requiring’ dismissal whenever its
clock has run.” Id. at 84-85 (quoting Holland v.,Florida, 560 U.S. 631, 645 (2010)). Rather, the
limitations penod is subject to both statutory and equitable tolhng Id at 85.
So, even if the statutory time bar has passed, Petitioner may overcome that 11m1tat10n if he

can show a basis for equitable tolhng. Fahy v. Horn, 240 F.3d 239, 244 (3d Cir. 2001). “Generally,
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a litigant seeking equitable tolling bears thé burden of establishiné two elements: (1) that he has
' been pursuing his rights diligently, and (2) that some e?cfraordinary circumstances stood in his
way.” Rossv. Vérano, 712 F.3d 784, 798 (3d Cir. 2913) (internal citations and alteratior;s omitted).
“Extraordinary .'circgmstances permitting eqﬁitébie tolling have been found where: (1) the
p‘etitionex; has been acfively misled; (2) the petitioner has been pchented from asserting his rights R
in'some extréordinary way; (3) the i)etitioher timely asserted his ﬁghts in ﬁ1e wrong forum, or (4)
the court has misled a party regarding -the stepé that the party needs to take to preserve a claim.”
Gibbs, 2009 WL 1307449, at *3 (internal citaﬁons omitted).

“The diligence ;'equired for equitable tolling purposes is reasonable diligence[.]” Ross, 712
F.3d at 799.- “This obligation does not pertéi’n solely to the filing of the federal habeas petition,
rather it is an obligation that exists during the period appellant is exhausting state court remedies
as well.” Id. (intefnal quotaﬁon orﬁitted). “The fact that a petitioner is proceeding pro se does not
iflsulate him from the ‘reasonable diligence’ inquiry and his lack of legal knowledge or legal
training does not alone justify equitable tolling.” Id. at 799;800.

Here, the propedural history in the‘ state.c_:ourt is d‘gmplica@ed and protrag:te@; as noted,‘ . -
' Pgtitioner made numerous filings o;er the years. However,‘bésed 6.'n't1.1e répresenﬁgtign made by
Petitioner himself in the Petition and the supporting brief, Petitioner’s application for PCR in the
stafe court concluded some 10 years after his conviction, on Februéry 16, 1995._ State v. Long, 139
N.J. 441 (1995). Thereafter, Petitibner filed an illegal sentence motion 1n e.arb‘l 2007. (ECF No.
1-2 at 6.) In between, there is no allegaﬁpn_that Petitioner had any ﬁlinés related to his sentence
or conviction pending in the state éourt. As such, to the extent Petitioner is challenging his_

sentence in the instant Petition, Petitioner is time-barred by AEDPA’s one-year limitations period
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for, aﬁong other things, the 12-year gap between the conclusion of Petitioner’s PCR application
and his iilegal sentence motion, during which there was no tolling on the statute of limitations.

The Court also finds that equitable tolling is not warranted. To begin, Petitioner provides
no explanation for the 12-year gap. Furthermore, éven the extraordinary length of time, the Court
cannot envi'siori a set of factual c;i;cumstances which would show that Petitioner was diligent in
pursuing his federal habeas claims duﬁng that entire ﬁmé, but some exu'aordinad circumstance
prevented Petitioner from pursuing his claims. As such, to the extent that Petit%oner is challenging
his sentence, those claixns are ti_rrie-barred by AEDPA.

B. Parole Denial

Next, Petitioner claims that the state improperly deniéd his parole when it did not have the
benefit of Petitioner’s allegedly non-existent PSR. However, the Court finds that, on the face of
~ the fetition, and considering the attaéhments théreto, Petitioner is not entitled to relief.
| “A liberty interest m.;:ty arise from the Constitution itself, by reason of guarantees implicit
_in the word ‘liberty,” or it may arise from an expectatioﬁ or 11‘inte.rest created by state Iaws:.or
policies[.]” Wilkz'nsoﬁ v. Austin, 545 U.S; 209, 221 (2005) '(ihterﬁal. éitatio_n and q}loﬁaﬁoﬁ maﬂcs o |
"'o;'mitted). Parole 'is not a consti_tﬁﬁonally protected iibe&y interé!st unless the étgt; e‘xpiicitly |
. establishes procedures to offer parole. Swarthout v. Cooke, 562 U.S. 216, 220 (2011). “There is
no..'right. under the Federal Constitution to be conditionally released before the expiration of a valid
sentence, and the States are ﬁnder no duty to offer p#ole fo their prisoners. When, however,.é
State creates a liberty interest, the Due Procesé Clause requires fair procedures for its
vindicatidn[.—]” Id. (internal citatidn omitted). Moreover, even if a liberty interest has been created
by the State, federal law does not control any specific methodology for calculating sentencing

credit for state prisoners, and the role of the federal court is limited to the enforcement of the due
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process rights created by state law. See Greenholtz v. Inmates of Neb. Penal and Corr. Complex,
442U.8. 1, 7-9 (1979).

Here, Petitioner alleges that New Jersey has estabhshed a state-created liberty interest by
offenng parole to prisoners, wh1ch this Court does not d1sputc See N.J. Parole ‘Bd. v. Byrne, 93 |
N.T. 192, 208 (1983) (finding that the New Jersey parole process creates a liberty' interest sufficient
to invoke procedural protection). In order to establish a tiue process vtolation, Petitioner must
allege sufficient facts to show that the state violated his due process rights when it denied him
parole.’ However, the Constitution does not require, as Petitioner contends, that the state faithfully
follow its own established procedures. See Swarthout, 562 U.S. at 220-21. Instead, on a federal
habeas petition, because there is no constitutional right to parole, the Supreme Court has instructed
that federal courts should focus oniy on whether the petitioner received the constitutionally
" required procedural protection, regardless of whether the state followed its own established
procedures. As the Supreme Court has explained:

It will not do to pronounce, [the state] rule to be “a component” of the liberty
interest. ~ Such reasoning would subject to federal-court merits review the
application of all state-prescribed procedures in cases mvolvmg liberty or property
interests, including (of course) those in criminal prosecutions: That has never been
‘the law. To the contrary, we have long recogmzed that a mere error of state law is
not a denial of due process. Because the only federal right at issue is procedural,

the relevant inquiry is what process [a petitioner] received, not whether the state
. court demded the case correctly.

3 The state also has an obligation to provide Petitioner with sufﬁc1ent procedural protection

for a state-created right. Once a state has created a liberty interest, “minimum requirements of
procedural due process appropriate for the circumstances must be observed.” Vitek v. Jones, 445
U.S. 480, 491 (1980). “These minimum requirements being a matter of federal law, they are not.
diminished by the fact that the State may have specified its own procedures that it may deem
adequate[.]” Id. Here, however, Petitioner does not challenge the sufficiency of New Jersey’s
established procedures for parole; he sunply alleges that those procedures were not followed in his
particular case.
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Id. at221 (citations and quotations omitted). In a parole context, that minimal protection requi;ed
by the Constitution is simply that the Petitioner “was allowed an opportunity to be heard and was
provided a statement of thé reasons why parole was denied.” /d.

Here, Peﬁﬁonm attached his Notice of Decision from the New J ersey Stafe Parole Board
to the Petition. (See ECF No. 1-3 at 63 .) Thus, there is no question that he was provided a
statement of the reasons why parole was denied. The Notic:e of Decision aiso noted that a hearing
was held to determine whether Petitioner was entitled to. parole, (id. at 66), and detailed a document
Petitioner submitted as part of his parole application, (id. at -, 70). The Notice also informed -
Petitioner that he had “the right to file an administrative appeal of th[e] decision.” (/4. at 72.) As
such, Petitioner had not just one, but numerous opportum’ties to be heard. Indeed, New Jersey law
specifically provides for a parble consideratioﬁ hearing. See N.J.S.A. § 30:4-123.55(c); Dolivek
v. N.J. State Pa;'ole Bd., 2011 WL 3241462, at * 2 (NJ Sup. Ct. App. biv. Aug. 1,2011). That
is all the Constitution requires.* See Sum v. Clark, No. 09- 281 1, 2012 WL 2521856, at *10 (E.D..
Cal. Jyne 28, 2012) (finding that 2 qhallenge to a denial of parole based on state’s failure to follow
its own procedures is not a cogmzable federal habeas clalrn) ' .

Accordmgly, the Court ﬁnds that Petitioner has fmled to state, on n the face of the Petition,

.

:a élalm that entitles him to relief, and the Petition is dismissed with prejudice.’ See Nickels \2

¢ Petitioner also argues that the state’s denial of parole, without the benefit of a PSR, violated

the Equal Protection Clause. However, to establish ar equal protection violation, Petitioner must
show that he is either a member of a protected class, or that he “has been intentionally treated
differently from others similarly situated and that there is no rational basis for the difference in
treatment.” Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). Here, there is no allegation
that Petitioner was a member of a protected class, nor any allegation that Petitioner was
intentionally treated differently.

5 The Court does not afford Petmoner a chance to amend because, as stated above, the
exhibits submitted by Petitioner with the Petition conclusively show that Petitioner received the
constitutionally required protection from the state. Any leave to amend would be futile. See

8
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Conway, No. 10-0413,2015 WL 4478970, at *15 (W.D.N.Y. July 22, 2015) (summarily dismisged
habeas claims beéause the “allegations are insufficient in law, undisputed, immaterial, vague,
conclusory, palpably false or patently fﬁvolous"’) (quoting United States v. Malcolm, 432 F.2d
809, 812 (2d Cu' 1970)); Johnson v. Romanowski, No. 14-12251, 2014 WL 4265817, at *6 (E.D.
Mich. Aug. 28, 2014) (dismissing the pétition on Rule 4 screening, upon a review of the petition
and its exhibits, finding the petition “plainly precludes habeas relief”); Bla‘nd v. Ziegler, No. 09-7,
2010 WL 703116, at *7 (N.D. W. Va. Feb. 25,'2010.) (summarily dismissed a habeas petition “[i]n
light of the clear weight of authority with respect to the substantive matter presented in the petition”
against relief); Archambault v. W’ebet‘, No. 07-5087, 2008 .WL 2148755, at *2 (D.S.D. May 21,
.2008) (summarily dismissed a habeas petition because the petitioner “raises three issues, all of
whiéh are frivolous, and [] asse,x"ts no factual or legal questions that, upon further development,
would entitle him to relief”). |
o C. Certificate of Appealability
Pursuant to 28 U.S.C. § 2253(c), unless a circuit jﬁstice 01; judge issues a certificate of
appealability, an api:eal may not be taken from a' final qrder ina p;oce;edipg un:deg 28 US.C. :
§;2254. A certiﬁcaté of appealability may issue “only if the appﬁcant has. madé a :éubstz'mtial :
:..shbwing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “A petitioner sétjsﬁes
this" standard by demonstrating that jurists of rea.éori could disagpee'witﬁ the district court's
resolution of his constitutional claims or that jurists could conclude the issues' presented are
adequate to deserve en;:ouragement to proceed further.” Miller—El v. Cockrell, 537 U.S. 322, 327

(2003).”

" Grayson v. Mayview State Hosp., 293.F.3d'103, 112-13 (3d Cir. 2002) (holding that futility of
amendment is a proper reason to deny leave to amend). ‘

9
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Here, Petitioner has failed to make a substantial showing of the denial of a constitutional
right. Thus, no certificate of appealabiliiy shall issue. See Fed. R. App. P. 22(b)(1); 3d Cir. L.A.R.
22.2, |
IV. CON CLUSION
For thg reasons set forth above, the Petition is DISMISSED WITH PREJUDICE, and the
Court DENIES a certificate of appealability. |

An appropriate Order accompanies this Opinioh. _

O

Claire C. Cecchi, U.S.D.J.

Dated: A\.J_sus\’ A, 20\

10
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NOT FOR PUBLICATION
UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
RONALD LONG, :
. ' Civil Action No. 15-3732 (CCC)
Petitioner, '
V. ' o ORDER

STEVE JOHNSON, et al.,

Respondeﬁts.

This matter having come before tﬁe _Court. on the Petition for Writ of Habgas. Corpus
(“Péfition”) of Petitioner Ronald Long (“Petitioner”), for relief under 28 U.S_.C. § 2254; the Court
having screened. the Petition for summary dismissal pursuant to Rule 4 of the RuIés Governing

Section 2254 Cases in the United States District Courts; for the reasons set forth in the Opinion

filed on even date, and for good cause shown,

ITISonthis 4 dayof Azju sy - ,2017,
ORDERED that the Petition is hereby DISMISSED WITH PREJUDICE; itis further
. ) ORDERED that a certificate of appealability is hereby DENIED; and it is ﬁuther.
ORDERED that that the Clerk shail serve this Order and the accompanying Opin’ioh upon’

the parties, and shall close the file.

Claire C. Cecchi
United States District Judge



