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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

No: 17-1423 

United States of America 
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v. 

Arthur Waters 
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______________________________________________________________________________ 
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______________________________________________________________________________ 

ORDER 

The petition for rehearing en banc is denied. The petition for rehearing by the panel is 

also denied.  

April 23, 2018 

Order Entered at the Direction of the Court:  
Clerk, U.S. Court of Appeals, Eighth Circuit. 
____________________________________ 

       /s/ Michael E. Gans 
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION

UNITED STATES OF AMERICA, ) Case No. 15-00324-01-CR-W-DGK
)

Plaintiff, ) Kansas City, Missouri
) January 22, 2016

v. ) 
)

ARTHUR T. WATERS, )
)

Defendant. )
______________________________)

 TRANSCRIPT OF HEARING ON MOTION TO SUPPRESS
BEFORE THE HONORABLE ROBERT E. LARSEN

UNITED STATES MAGISTRATE JUDGE

APPEARANCES:

For the Plaintiff: Bruce E. Clark, Esq.
Assistant United States Attorney
400 E. Ninth St., Ste. 5510
Kansas City, MO  64106
(816) 426-3122

For the Defendant: Laine T. Cardarella, Esq.
Federal Public Defender
818 Grand Blvd., Ste. 300
Kansas City, MO  64106
(816) 471-8282

Court Audio Operator: Ms. Dorothy Myers

Transcribed by: Rapid Transcript
Lissa C. Whittaker
1001 West 65th Street
Kansas City, MO  64113
(816) 914-3613

Proceedings recorded by electronic sound recording, transcript
produced by transcription service.
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(Court in Session at 1:37 p.m.)

THE COURT:  Good afternoon. 

MR. CLARK:  Good afternoon, Judge. 

MS. CARDARELLA:  Hi, Judge. 

THE COURT:  I have a suppression hearing set in the case

of United States of America vs. Arthur T. Waters.  The number of

the case is 15-324-01-CR-W-DGK.  Let me get, Mr. Clark, your

appearance, please. 

MR. CLARK:  Yes, Your Honor.  Bruce Clark for the United

States. 

THE COURT:  Thank you.  Ms. Cardarella. 

MS. CARDARELLA:  Your Honor, Mr. Waters appears in

person and with Laine Cardarella.  And Alan Bush is also at

counsel table. 

THE COURT:  Sure.  And so we’re going to go ahead and

proceed with the evidence here.  It’s my understanding that we

didn’t have a warrant from my reading of the briefing here, so

I’ll -- well, they did have a warrant. 

MR. CLARK:  They had an arrest warrant. 

THE COURT:  Or an arrest warrant.  But I still think

it’s kind of the Government’s burden on that side of things.  The

only thing I wanted to ask before we get started going down that

path, did we have any statement that was made either during this

proceeding or -- I think there were maybe during the proceeding,

but after the proceeding, that we need to be concerned about from
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a Fourth Amendment issue?

MS. CARDARELLA:  Yes, Your Honor.  And I think the last

paragraph of my motion does address the suppression of any

statements as fruit of the poisonous tree, that there was an

inculpatory statement made during a post-arrest interview.

THE COURT:  Okay.  So, following the arrest -- 

MS. CARDARELLA:  Following everything.

THE COURT:  Everything.  We do have that. 

MR. CLARK:  But I understand that the basis for wanting

to exclude the statement was the search, -- 

THE COURT:  Exactly. 

MR. CLARK:  -- not something independent. 

THE COURT:  Exactly. 

MS. CARDARELLA:  Right. 

THE COURT:  That’s what we’re talking about here.  Thank

you both for that clarification.  So, if we have an issue

concerning eventually suppressing anything, it will include that

statement.  It might be helpful if we had that in the record too. 

If somebody would offer that statement, so that we have some

indication of it here. 

MS. CARDARELLA:  Sure. 

THE COURT:  You don’t need to do it this minute, Bruce. 

You can find -- 

MR. CLARK:  Okay.  

THE COURT:  -- find it at some point. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Keil - Direct 4

MR. CLARK:  I will do my best.  Yeah.  Are we ready to

proceed?

THE COURT:  Okay.  Yes, please. 

MR. CLARK:  The United States calls Detective John Keil. 

THE COURT:  Okay.  

MR. CLARK:  Your Honor should have a copy of the

exhibits in this case. 

THE COURT:  Great.  Thank you.  

MR. CLARK:  And for your, and for defense counsel, with

this witness we’re going to do the report, Exhibit #13, and the

search warrant, #11 and #12.

THE COURT:  Okay.  Thank you.  Okay.  If I can get you

to come up here and I’ll place you under oath.  Good afternoon. 

MR. KEIL:  Good afternoon, sir. 

THE COURT:  Raise your right hand, please. 

JOHN A. KEIL, GOVERNMENT’S WITNESS, SWORN

THE COURT:  If you’d take the stand over here on your

left, please.  When you get up there it sometimes makes a noise,

but don’t get concerned about it.  It just adjusts for weight.

MR. CLARK:  May it please the Court?

THE COURT:  Yes, go ahead. 

 DIRECT EXAMINATION

BY MR. CLARK:

Q.  Could you state your name and spell your last name for the

record, please?
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A.  John Andrew Keil, K-E-I-L.

Q.  How are you employed?

A.  With the Kansas City, Missouri Police Department. 

Q.  How long have you had that position?

A.  Just over 21 years. 

Q.  All right.  And what’s your capacity there?

A.  I’m a detective in the Career Criminal Unit. 

Q.  All right.  In that capacity, did you become familiar with an

investigation involving an Arthur Waters?

A.  Yes.  

Q.  And what was your involvement in that investigation?

A.  We were contacted by another investigative element.  They

wanted us to help them locate Mr. Waters and that’s how we got

involved. 

Q.  All right.  Did Mr. Waters have outstanding arrest warrants?

A.  Yes.  

Q.  All right.  So, on September 13th of last year, 2015, were

you involved in the arrest of Mr. Waters?

A.  Yes.  

Q.  You mentioned that he had arrest warrants, is that correct? 

A.  Correct. 

Q.  Did you prepare a report concerning that arrest, how you went

about it, how you arrested Mr. Waters?

A.  Yes, I did. 

Q.  All right.  
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Keil - Direct 6

MR. CLARK:  Judge, may I approach?

THE COURT:  Yes.  You don’t need to ask. 

MR. CLARK:  Thank you. 

BY MR. CLARK:

Q.  This is Government’s #13.  Does that look familiar?

A.  Yes.  

Q.  Is that the report that you prepared in this case?

A.  Yes, it is. 

MR. CLARK:  The United States would move admission of

Government’s #13, Your Honor. 

THE COURT:  Any objection to #13?

MR. CLARK:  Laine?

MS. CARDARELLA:  Judge, I -- no.  I was reading it

making sure.  I think not just for purposes of this hearing,

Judge, -- 

THE COURT:  Right. 

MS. CARDARELLA:  -- I don’t have an objection.

THE COURT:  Okay.  For these purposes, that exhibit is

in. 

MR. CLARK:  Thank you.  

BY MR. CLARK:

Q.  So, could you explain to the Court how you went about

effecting the arrest of Mr. Waters?  How it started, what

information led you to a particular residence? 

A.  We obtained some information about Mr. Waters’ girlfriend. 
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We set surveillance up on her vehicle and as she came out of the

school she was in, we followed her to the residence on Monroe.

Q.  Okay.  So, she proceeded to a residence on Monroe.  Was it

2202 Monroe, I think?

A.  2202 Monroe, yes. 

Q.  And at that point she -- did she go into the residence?

A.  She did. 

Q.  Did she subsequently leave?

A.  Yes.  

Q.  And did she turn around and go back in?

A.  Yes.  

Q.  When she came out the second time, what happened?

A.  That’s when the surveillance crews moved in and detained her. 

Q.  All right.  

A.  We asked her if Mr. Waters was in the residence and she

confirmed that he was. 

Q.  All right.  So, at that point how many -- how many officers

did you have there approximately?

A.  Oh, there was probably eight to ten. 

Q.  Do you recall where they were set up?

A.  I was actually on the perimeter towards the front of the

residence which is on the east side of the residence, so I don’t

know exactly how many officers or detectives went into the

residence, but it -- normally probably five to seven. 

Q.  All right.  So, there was a front door to the residence
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Keil - Direct 8

obviously?

A.  Yes. 

Q.  Then there was a number of officers at the rear door, is that

correct? 

A.  Yes.  

Q.  After you confirmed that Mr. Waters was present at the

residence, what did you do to effect the arrest?

A.  Well, as we were setting up the perimeter of the residence,

there were other district officers that were with us to help.  A

couple of those officers and one sergeant -- one officer, one

sergeant, I’m sorry, actually saw -- 

MS. CARDARELLA:  Judge, I’m going to object to hearsay

if he’s about to tell us what another said he saw. 

THE COURT:  Okay.  Well, I’m going to overrule.  It’s

admissible for these proceedings. 

BY MR. CLARK:

Q.  Okay.  Go ahead, please. 

A.  One officer observed a blind -- 

THE COURT:  If you could though, I would appreciate

maybe knowing -- if you know the officer’s name, -- 

THE WITNESS:  Okay.  

THE COURT:  -- who said these things -- 

THE WITNESS:  Yes, sir. 

THE COURT:  -- so that it’s clear.

BY MR. CLARK:
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Q.  And you’re referring to your report now, is that correct? 

A.  Yes.  Okay.  It was an Officer Phillips observed the blinds

move on the second floor of the residence.  And then Sgt. Merrill

observed the blinds move on the first floor of the residence.

Q.  Okay.  And was this reported to you at the time?  Did they

mention that at the time or -- 

A.  Yes.  

Q.  Okay.  

A.  Yes.  

Q.  And this was -- was this following an announcement by the

police for Mr. Waters to come out?

A.  That I’m not sure of. 

Q.  Take a look.  Could you take a look at your report at the

bottom of your first page, please?  Or second page, I guess, of

the report.

A.  Okay.  

Q.  So, does that refresh your recollection?

A.  Yes, it does.  They knocked and announced, “Police, come to

the door.”  And after that is when they observed the blinds open. 

Q.  Okay.  So, they saw blinds move upstairs and approximately 30

seconds later downstairs -- 

A.  Yes.  

Q.  -- in what was later determined to be the kitchen, is that

right? 

A.  Correct. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Keil - Direct 10

Q.  Following that -- 

THE COURT:  That’s right?  Right.  

THE WITNESS:  Yeah.  Yeah.  

THE COURT:  I didn’t hear you -- 

MR. CLARK:  Is that right? 

THE WITNESS:  I’m sorry, yes. 

THE COURT:  I’m -- 

MR. CLARK:  Okay.  

THE COURT:  Yeah.  Go ahead.

BY MR. CLARK:

Q.  Following that did you -- or no.  Did the officers make

entry?

A.  Yes.  

Q.  And how was that effected?

A.  After we confirmed that he was in there and the perimeter

officer saw the blinds move, after announcing “Police, come to

the door” several times Sgt. Greenwell authorized one of our

detectives to force the back door open. 

Q.  All right.  What happened after they walked in -- after the

door was forced open?

A.  They entered the kitchen. 

Q.  All right.  You weren’t part of that -- 

A.  No. 

Q.  -- entry, is that right?  When did you enter the residence?

A.  I didn’t go into the residence until after the protective
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Keil - Direct 11

sweep was done. 

Q.  All right.  So, when you entered the residence, what did you

see?

A.  I went in the back door, walked through the kitchen.  They

pointed out the clear bag of what was purported to be marijuana

laying on the living room floor, as well as a handgun that was

located behind a sofa in the living room. 

Q.  Okay.  Was the substance tested for THC?

A.  Yes. 

Q.  And what did that test result show?

A.  It was positive. 

Q.  All right.  So, you saw the marijuana.  You also saw the

firearm, is that correct? 

A.  Yes.  

Q.  Following that, did you then seek a search warrant?

A.  I did. 

Q.  Let me show you what’s been marked as Government’s #11 and

#12 and ask if you could identify that, please?

A.  Yes.  This is the application and the search warrant. 

THE COURT:  Which one?  Which is it, #11 or #12?

THE WITNESS:  Application is #11, the warrant is #12. 

THE COURT:  Thank you.  

BY MR. CLARK:

Q.  Okay.  Government -- and that’s the application and search

warrant you made for the residence of Arthur Waters, is that
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right? 

A.  That’s right. 

MR. CLARK:  The Government would move admission of

Government’s #11 and #12, Your Honor. 

THE COURT:  Any problem with those?

MS. CARDARELLA:  No, Judge.  Thank you.  

THE COURT:  They’re in for these proceedings. 

BY MR. CLARK:

Q.  All right.  So, in reviewing the application for the search

warrant, it more or less corresponds with your report, is that

correct? 

A.  Yes.  

Q.  The information contained there is more or less the

information contained in the arrest report that you also wrote,

is that correct? 

A.  Yes.  

Q.  Was there additional information in the application involving

another contact with Mr. Waters on the same day with another

individual?

A.  Yes.  

Q.  And what was that contact about?

A.  Two of our detectives -- correction, one detective and one

FBI agent who is assigned to our squad, conducted a vehicle stop

on a gentleman that they knew was an associate of Mr. Waters. 

Q.  Okay.  After they conducted the vehicle stop, did they talk
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to that associate about where Mr. Waters was located?

A.  Yes.  

Q.  And did they, in fact, place a phone call to Mr. Waters?

A.  Yes.  

Q.  To confirm that he was at his residence?

A.  They did. 

Q.  Was there -- during the -- what was the subject matter of

that phone call?

MS. CARDARELLA:  Judge, I’m going to object again to

hearsay. 

THE COURT:  Okay.  Overruled.  I’m kind of confused

here.  If you can, when was the phone call made?  Was it before

they had gone into the residence? 

THE WITNESS:  Yes.  

MR. CLARK:  Yes.  

BY MR. CLARK:

Q.  This was before you had gone to the residence, is that

correct? 

A.  Correct. 

Q.  That was in an attempt to locate Mr. Waters, is that right? 

A.  Correct. 

Q.  What was the -- but does your search warrant affidavit also

explain what the content of that phone call about, the nature of

that phone call?

A.  Yes.  
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Q.  What was it about?

A.  He was going to purchase narcotics. 

Q.  Okay.  Thank you.  

MS. CARDARELLA:  I’m sorry, Detective.  I didn’t hear

the answer. 

THE COURT:  Approached from -- he was being approached

for narcotics. 

MS. CARDARELLA:  Okay.  Thank you.  

THE COURT:  Okay.  That was it, correct?

THE WITNESS:  Yes, sir. 

MR. CLARK:  Thank you.  That’s all I have at this point. 

THE COURT:  Okay.  

CROSS-EXAMINATION

BY MS. CARDARELLA:

Q.  Detective Keil, you said you didn’t go in until after the

protective sweep had been done.  Who took the pictures after the

search warrant, do you know?

A.  I believe Crime Scene, ma’am. 

Q.  I’m sorry.  One more time. 

A.  Crime Scene. 

Q.  Okay.  And have you seen those pictures in preparing for your

testimony today?

A.  Yes.  

Q.  Were any photographs taken prior to the protective sweep?

A.  Not that I’m aware of, no. 
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Q.  Were any photographs taken after the protective sweep, but

before the search warrant was executed?

A.  Not that I know of, ma’am. 

Q.  Okay.  Okay.  So, you’re part of the Career Criminal Unit. 

And that is sort of a multi-agency task force, is that right? 

A.  Yes.  

Q.  It’s kind of an elite fugitive apprehension unit.  Is that a

fair statement?

A.  Yes.

Q.  So, what you are mostly tasked with, primarily tasked with is

executing arrest warrants, finding fugitives and arresting them?

A.  That’s part of our job, yes. 

Q.  Okay.  And that’s what you were doing in this case?

A.  Yes, ma’am. 

Q.  So, when you said that you were contacted by another agency,

it was for help locating and arresting Mr. Waters because he had

an outstanding warrant?

A.  Not another agency, another element in our department. 

Q.  Okay.  It was KCPD?

A.  Yes, ma’am. 

Q.  Okay.  Thank you.  So, you got information about Dannaica

James.  That’s Mr. Waters’ girlfriend or fiancée?

A.  Yes. 

Q.  And you -- part of the information that you got about her was

what kind of car she drives, is that right? 
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A.  Yes.  

Q.  So, you located that car at a school?

A.  Correct. 

Q.  And you watched the car for about 30 minutes before she came

out and got in the car?

A.  I didn’t do it personally.  There was other detectives out

there that did that, yes. 

Q.  Okay.  And that’s in your report?

A.  Yes.  

Q.  Okay.  And then from the school, she drove to their residence

at 2202 Monroe, is that right? 

A.  Yes.  

Q.  And it’s a duplex, so 2202 and 2200 are the same building,

but two different sides of the duplex.

A.  Correct. 

Q.  Okay.  And then you said that she went in and then she left

again.  But she went in and stayed in for a long time, is that

right? 

A.  Yes.  She went in -- she went initially and stayed in for

quite a while.  And then after a couple of hours, she came back

out and started to walk down the stairs, turned around, went back

in and then, you know, a matter of 20 to 30 seconds later she

came back out of the residence and started to walk to her car. 

Q.  Okay.  So, that time period that she was in, if you can look

at page 2 of your report, if you need to, to refresh your
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recollection, you began your surveillance of her vehicle at the

school at about nine o’clock in the morning on September 3rd, is

that right?  It would be the first line of your narrative if

you’re looking for it. 

A.  Yeah. 

Q.  Okay.  

A.  Yes.  At nine -- yes.  At nine o’clock in the morning is when

we located the vehicle at the school. 

Q.  Okay.  And you did your surveillance -- this said for about

30 minutes before she came out and left the school?

A.  That’s correct. 

Q.  And the school is in the 2500 block of Agnes in Kansas City,

Missouri?

A.  Yes.  

Q.  And she drove directly from there to the duplex at 2202

Monroe?

A.  Yes.  

Q.  And that’s a matter of minutes.  That’s not a long drive at

all, is it?

A.  No. 

Q.  Okay.  And then you said that she went into the duplex and so

then surveillance started at the duplex at about 9:45?

A.  Correct. 

Q.  And then she didn’t come out until 1450?

A.  Yes.  
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Q.  That’s 2:50 in the afternoon?

A.  Correct. 

Q.  So, about five hours?

A.  Yes.  

Q.  Okay.  You didn’t see anybody else go in or come out in that

five-hour period, is that right? 

A.  No. 

Q.  I’m sorry.  That was a terrible question.  Did you see

anybody else go in or come out in that five-hour period?

A.  No. 

Q.  Okay.  And you were doing surveillance on the house during

that time?

A.  Yes.  

Q.  Okay.  And then you said she came out and kind of quickly

turned around, went back in and came out.  Did you get the

feeling that she had seen you, or did you get the feeling maybe

she forgot something?  Did you get a feeling at all?

A.  Well, I -- again, I wasn’t the one that actually was doing

the surveillance on the residence, other detectives were.  I

don’t think that they -- I don’t think that they thought that she

saw them.  It looked to us like she might have forgotten

something. 

Q.  Okay.  And we say that she goes in and out, that’s through

that back door by the back of the house into the kitchen area?

A.  Yeah. 
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Q.  A storage area and then the kitchen, is that right? 

A.  Yes.  

Q.  Okay.  And there’s kind of a -- I guess there’s alley access

and a pretty deep yard and that’s where she had parked her car. 

It was in the back of the house. 

A.  Yes.  

Q.  Okay.  And that’s where she was stopped was right there in

the back of the house.

A.  Correct. 

Q.  Okay.  And so once you -- well, I know you were in the front

of the house for all that, but once the -- your -- the other

officers, your colleagues stopped her, they asked her is Arthur

Waters inside?

A.  Yes.  

Q.  And she said, yes, he is. 

A.  Yes.  

Q.  And she said nobody else was inside. 

A.  Correct. 

Q.  And then they had her call him to see if he would just come

surrender himself, is that right? 

A.  I don’t recall that. 

Q.  Okay.  So, and you weren’t back there?

A.  No, I was not. 

Q.  Okay.  So, you’re not aware that she made a phone call and

confirmed that he was in the house and would come down for them?
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A.  I can’t confirm it, no. 

Q.  You don’t know about that.  Okay.  Do you know that she told

the officers don’t kick in the door, he’s coming?  Did you hear

that?

A.  No. 

Q.  Okay.  So, I know you weren’t in there for the protective

sweep, but you had said that Deputy Roberts found the firearm

behind the couch.

A.  Yes.  

Q.  It was on the floor?

A.  Correct. 

Q.  And it was under the couch on the floor towards the back?

A.  Correct. 

Q.  Okay.  And I think the Government printed -- yeah, we have a

picture.  It’s mine.  Yep.  So, I’m going to show you Defendant’s

Exhibit #12 and ask you if you recognize what’s pictured there?

A.  Yes.  

Q.  And that is a picture of a gun on the floor underneath a

couch, right?  Is that the gun?

A.  Pretty close. 

Q.  Yeah.  Is that the gun that we’re talking about, do you

think?

A.  It appears to be the gun, yes. 

Q.  Okay.  So, now this is not exactly how it was found.  This

gun has been rendered safe and unloaded and everything, correct?
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A.  Yes.  

Q.  Is this picture, does it represent where the gun was found

initially and then it was placed back for the photograph?

A.  That I’m not sure about, ma’am. 

Q.  Okay.  Because you didn’t find the gun. 

A.  I didn’t find it, no. 

Q.  Okay.  When you went into the house, when you did go into the

house, did you notice that the windows were open?

A.  I don’t recall them being open.  I recall some of the blinds

that were there and some curtains.

Q.  Okay.  This house, do you recall, it did not have central

air?

A.  I don’t recall.

Q.  Okay.  Okay.  So, I want to talk to you about this other

contact of the information you included in the search warrant. 

Who was that person?

A.  I didn’t get his information.  The other detective and the

FBI Special Agent are the ones that contacted him.

Q.  And I’m trying to remember if your search warrant says -- so

that was Detective Joe Daneff and Special Agent Williams?

A.  Yes.  

Q.  Okay.  So, you don’t know who that was?

A.  No. 

Q.  And you didn’t know when you prepared your search warrant?

A.  I did not have his information at the time, no. 
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Q.  Okay.  Is he someone who is an established informant for the

police department?

A.  Not that I’m aware of. 

Q.  Okay.  And what was the nature of that car stop?  Was it just

coincidence that they stopped somebody who knew Mr. Waters or was

that the purpose of the stop?

A.  Detective Williams -- or Detective Daneff and Special Agent

Williams were the ones that developed that information.  I wasn’t

out there on them -- or with them on that car stop, so I’m not

positive how they came about the information to contact this guy

in the vehicle.

Q.  Okay.  And today you said that, I think -- I even made you

repeat it.  I think you said that the purpose of the phone call

was to try to acquire narcotics.  In your search warrant you said

that -- in your search warrant application you said that Waters

told this unknown person that he could get what he was looking

for, referring to narcotics.  Do you know exactly what words were

used?

A.  No, ma’am, I don’t. 

Q.  Do you know exactly what narcotic this unknown person claimed

that he was able to get from Mr. Waters?

A.  No, ma’am. 

Q.  During the protective sweep were any large quantities of,

like distribution amounts of drugs found?

A.  No. 
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Q.  There was some evidence of marijuana use.  There was a plate

with the little baggie of marijuana on it. 

A.  Yes.  

Q.  And I think there was a pipe, is that right? 

A.  I don’t recall if there was or not, but -- 

Q.  Okay.  But you didn’t find like large-scale marijuana or any

narcotic?

A.  No. 

Q.  And you didn’t find any scales?

A.  Not that I recall.  Like again, we could look at the report

and figure out -- 

Q.  And the return and everything?

A.  Yes.  

Q.  And I think Detective Miller wrote the return.

A.  Yes.  

Q.  So, he’s going to testify.  And then as far as you know, they

didn’t find any large quantities of cash?

A.  Correct. 

Q.  Okay.  The contact with the acquaintance of Mr. Waters that

you referred to -- this is going to be the dumbest question

you’ve ever heard -- you refer to it in your application for the

search warrant, so that was part of the basis for your

application for the search warrant, is that right, that

information?

A.  After we confirmed that Mr. Waters was in the residence, yes. 
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Q.  So, but the information in your application is basically your

report about the surveillance at the school and then following

Ms. James back to the house and doing surveillance on the house,

right?

A.  Yes.  

Q.  And the contact that the other agent and officer or detective

had with the unknown person, right?

A.  Yes.  

Q.  And then what you found during the protective sweep including

the firearm, is that right? 

A.  Yes.  

Q.  Okay.  And that unknown person that they talked to, he

confirmed, I guess, that Mr. Waters lives at 2202 Monroe?

A.  Yes.  

Q.  With a female and two children?

A.  Yes.  

Q.  And he didn’t say anything about any other adults or anything

else?

A.  Not that I’m aware of, no. 

Q.  Okay.  Okay.  I don’t think I have anything else.  Thank you. 

A.  Uh-huh. 

THE COURT:  Did you -- what was the exhibit that you

referred to?  Is it #12?

MS. CARDARELLA:  Judge, I referred to #12.  I didn’t

offer it yet. 
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THE COURT:  For defense though?

MS. CARDARELLA:  Yeah.  

THE COURT:  Right.  Right. 

MS. CARDARELLA:  It’s Defense #12. 

THE COURT:  Okay.  I just wanted to make sure I got it

right.  Go ahead.  Anything else?

MR. CLARK:  Oh, just a couple of questions. 

REDIRECT EXAMINATION

BY MR. CLARK:

Q.  I just want to clear up a couple of things.  The drugs that

were found at Mr. Waters’ residence, those were in plain view, is

that correct? 

A.  Correct. 

Q.  They were out in the open?

A.  Yes.  

Q.  Nobody had to move anything for those?

A.  No. 

Q.  Also, did you talk to Ms. James when she came out?

A.  No. 

Q.  In your report you indicated that she said that Mr. Waters

was inside, is that correct? 

A.  That’s what she told the officers that detained her when she

came out of the residence. 

Q.  Okay.  Do you know whether she said that nobody else was

inside?
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A.  I do not know. 

Q.  Okay. 

A.  I don’t know if she said it or not. 

Q.  Okay.  Thank you. 

THE COURT:  Ms. Cardarella?

MS. CARDARELLA:  I don’t have anything else, Judge. 

Thank you.  

THE COURT:  Okay.  You may step down.  Thank you.  

MR. CLARK:  The United States would call Officer Michael

Miller. 

THE COURT:  Just come up here and I’ll place you under

oath.  Raise your right hand, please.  

MICHAEL MILLER, GOVERNMENT’S WITNESS, SWORN

THE COURT:  Take the stand over here on your left,

please.

DIRECT EXAMINATION

BY MR. CLARK:

Q.  Good afternoon. 

A.  Good afternoon. 

Q.  Could you state your name and spell your last name for the

record, please?

A.  Michael Miller, M-I-L-L-E-R.

Q.  How are you employed?

A.  I’m a detective with the Kansas City, Missouri Police

Department. 
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Q.  How long have you had that position?

A.  I’ve been a detective for approximately nine years now. 

Q.  All right.  What positions have you held in the Kansas City,

Missouri Police Department?

A.  I’ve been a patrol officer, a tactical officer for eight

years.  I worked as a detective within the Gang Squad for six

years and now with the Career Criminal Unit for three years. 

Q.  All right.  During your time with the Kansas City, Missouri

Police Department, have you been involved with the arrest of

suspects?

A.  Yes, I have. 

Q.  How many?  Just an estimate. 

A.  Hundreds, if not thousands. 

Q.  Are a number of those in-home arrests?

A.  Yes, they have been. 

Q.  So, you are familiar with the procedures of a protective

sweep?

A.  Yes.  

Q.  What is a protective sweep?

A.  It is just basically when we go into a residence clearing

anywhere within that residence that could potentially be a threat

where a person could hide that could be a threat to us. 

Q.  And in your experience with the police department, where have

you found people hiding?

A.  I’ve found people in refrigerators, in stairwells, under
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beds, in between mattresses of beds, in closets, inside couches,

quite a few different places -- in laundry machines.  

Q.  What do you mean inside couches?

A.  One specific one there was a fold-out couch where somebody

was folded up inside where the mattress should be. 

Q.  Were you involved in the arrest of Arthur Waters?

A.  Yes, I was. 

Q.  And what was your job during that arrest?

A.  I was primarily just assisting with the surveillance and then

the clearing of the residence when we actually apprehended him. 

Q.  All right.  Let me show you what’s been marked as

Government’s #1 through #10, and ask you if you can identify

these.  You’ve previously seen these, is that correct? 

A.  Uh-huh.  Yes, I have. 

Q.  Ask if you can identify those as photographs of Mr. Waters’

residence?

A.  Yes, they are photographs of the exterior, as well as the

interior of the residence. 

Q.  Okay.  And is that a fair and accurate representation of the

residence after the -- at the search?

A.  Yes, it is. 

Q.  Thank you.  

MR. CLARK:  Government would move Government’s #1

through #10, Your Honor. 

MS. CARDARELLA:  Judge, I don’t have any objection. 
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THE COURT:  Okay.  Let me just ask a clarifying

question.  Is the question whether or not they’re fair and

accurate representations of the scene afterwards or at the time

of the search?

MR. CLARK:  These are after the search. 

THE COURT:  I know they’re taken after the search, but

they are -- do they fairly reflect what was there at the time of

the search?

BY MR. CLARK: 

Q.  Do they -- 

A.  Yes. 

Q.  -- reflect what’s there after the search?

A.  Yes, they do. 

THE COURT:  Okay.  They’re in. 

BY MR. CLARK:

Q.  All right.  Directing your attention -- well, you’re going to

need these, aren’t you?  (Inaudible).  Okay.  Referring to

Government’s Exhibit #1, is that -- what is that a picture of?

A.  That would be a picture of the front door of the residence

which would be east facing. 

Q.  All right.  And Mr. Waters’ residence is on the left-hand

side, is that correct? 

A.  That is correct. 

Q.  2202.  All right.  Government’s Exhibit #2, which is in my

version not particularly helpful, but that’s a picture of the
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kitchen, is that correct? 

A.  Yes, it is. 

Q.  And then roughly in the center of the picture there is a

white column, is that correct? 

A.  Yes.  

Q.  And to the right of that white column is that the back door?

A.  Yes, it is. 

Q.  All right.  Is that where you made entrance into the

residence?

A.  Yes, it is. 

Q.  So, on Exhibit #3 you’re still in the -- this is still a

picture from the kitchen taken of the -- there’s a utility room,

is that correct, on the other side of that -- 

A.  Yes.  

Q.  -- hallway where you make entrance in the back door?

A.  Yeah.  Through that doorway is a utility room.  And once you

enter that door from the kitchen to the left is the rear door of

the residence. 

Q.  Okay.  So, when you come into the rear -- from the rear door

of the residence you’ve got the kitchen on the right and the

utility room on the left, is that right? 

A.  Yes.  

Q.  And then the stairs are essentially right above that

location?

A.  Yeah.  The wall immediately in front of you, once you enter
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that back door at the back of the utility closet would be where

the stairwell to the upstairs would be. 

Q.  Okay.  So, Exhibit #4 then is you’re still in the kitchen and

this is a picture looking into the living room?

A.  Yes, that’s correct. 

Q.  Is that right?  Exhibit #5 is a picture sort of the opposite,

from the living room into the kitchen?

A.  Yes, that’s correct. 

Q.  Is that correct?  Now, when you walk into the living room

from the kitchen then, the -- as you walk in, there is a couch

over on your right, is that correct? 

A.  Yes, it is. 

Q.  And sort of diagonal from you is the front door of the

residence, is that right? 

A.  Yes, that is correct. 

Q.  Okay.  The stairs lead from the -- essentially the stairs

come down and they stop roughly at the front door, is that right? 

A.  Yes.  

Q.  The stairs from upstairs.  If you take a look at Exhibit #6,

that again is a picture of -- that’s the couch, is that correct? 

A.  Yes, that is a picture of the couch. 

Q.  And then over to the left there’s a loveseat there. 

A.  That is correct. 

Q.  Is that right?  Now, if you take a look at Exhibit #7 -- 

THE COURT:  I’m kind of -- on #6, can you show me where
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the loveseat is?  I’m missing that.  I can’t see it. 

MR. CLARK:  Yeah.  These pictures did not come out very

well.  

THE COURT:  Can we have him kind of point -- 

MS. CARDARELLA:  My picture is good, Bruce, if you want

to see it, the one you gave me.

THE COURT:  Let me see what you’re referring to here.

MR. CLARK:  Wow. 

MS. CARDARELLA:  I got the good ones, Judge. 

MR. CLARK:  She got the good ones. 

MS. CARDARELLA:  Here, let’s trade because I’ve seen all

these. 

MR. CLARK:  Okay.  

THE COURT:  Okay.  

MS. CARDARELLA:  Maybe I got the good packet and the

Judge got a copy packet.

MR. CLARK:  Yeah.  I remember those pictures being a lot

clearer when I was looking at them. 

MS. CARDARELLA:  Yeah.  They’re good on the computer. 

Once you start printing them, then --

THE COURT:  Yeah.  Thank you.  

MS. CARDARELLA:  Can I have these?

THE COURT:  Yeah, sure.  You can have them.  There we

go.  I just want to make sure I don’t give you more than what I’m

supposed to.  Thank you.  
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MS. CARDARELLA:  Sure. 

THE COURT:  Thank you very much.  

MS. CARDARELLA:  Uh-huh.  

THE COURT:  And that was -- what one were we talking

about?

MR. CLARK:  We’re looking at, oh, #6, I think. 

THE COURT:  #6.  Okay.  Thank you.  

MR. CLARK:  Do you see the loveseat now?

THE COURT:  Oh, yeah, I do now.  Okay.  Yeah.  They are

a lot better, aren’t they?

MS. CARDARELLA:  Aren’t they?  Yeah.  

THE COURT:  Yeah.  

MS. CARDARELLA:  I didn’t know what you were talking

about. 

MR. CLARK:  They’re much better.  I need to talk to

somebody about this, because they’re nothing but blobs here.

MS. CARDARELLA:  Yeah.  They’re very dark.

THE COURT:  Yeah.  Why don’t we have these be the

originals here that we’re talking about. 

MR. CLARK:  Okay.  

THE COURT:  The one we just switched out.  Go ahead. 

MR. CLARK:  Thank you.  

By MR. CLARK: 

Q.  So, referring then to Exhibit #7.  This is where the loveseat

and the couch sort of meet, is that correct, in the corner of the
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room?

A.  Yes, it is. 

Q.  And in the center of that picture, could you describe what

that is?

A.  On the floor in the center there is the area where we located

some marijuana and some other items, a pipe and some residue as

well as a grinder. 

Q.  Okay.  And when you entered the residence these were in --

were these in plain view?

A.  Yes, they were. 

Q.  So, #8, picture 8, Government’s #8 is roughly a close-up of

the same thing that’s shown on #7, is that correct? 

A.  Yes.  Once we entered the living room, that’s what we

observed on the floor in between the couch and the loveseat. 

Q.  Government’s #9 is a picture of the firearm that was found

behind the couch?

A.  Yes, that is correct. 

Q.  And it wasn’t found in this state.  This was after it was

secured and made safe?

A.  Yeah.  It was -- the magazine and the live rounds were

actually located inside the handgun and it was made -- unloaded

and made safe. 

Q.  Okay.  And Government’s #10 is a picture of the stairs coming

down into the first floor, is that correct? 

A.  Yes, that’s correct. 
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Q.  Okay.  So, at the time of this arrest or when the arrest was

happening, where were you located?

A.  I was just inside the kitchen from the utility room. 

Q.  Let’s go back before that, before you made entry. 

A.  Okay.  

Q.  All right.  Where were you located at that point?

A.  Well, I was in my vehicle at -- I don’t remember the exact

spot, but at a stationary surveillance location.  And then once

we moved into the area and we were going to make contact with the

residents of the house, we -- I was in the back alleyway where I

assisted in contacting the female resident that exited and

started to drive away. 

Q.  Okay.  And what did she tell you?

A.  She identified herself as a responsible party for the

residence and we told her what we were doing, why we were there

and she confirmed that Mr. Waters was inside the house.

Q.  Okay.  After you got that information, what did you do then?

A.  I then proceeded to the rear door along with several of the

U.S. Marshals and some of the other surveillance team members. 

And at that time we knocked on the door and attempted to make

contact with Mr. Waters. 

Q.  You knocked yourself, is that correct? 

A.  Yes.  

Q.  Did you receive a response?

A.  We did.  As we were approaching the back and as we were
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announcing ourselves we observed the blinds just to the right of

the back door is the kitchen, which ended up being a kitchen

window.  Somebody had looked out those blinds and then we had

information that was passed onto us from the front of the house

that there was movement seen in an upstairs window as well. 

Q.  So, there was movement at an upstairs window and then there

was movement in the kitchen area, is that correct? 

A.  Yes, that’s correct. 

Q.  All right.  After you -- and this was after you had

announced, is that correct? 

A.  I can’t remember if it was as we were approaching prior to a

-- I think the actual looking out the kitchen window is as we

were approaching maybe right before we announced -- 

Q.  All right.  

A.  -- who we were.  It’s right --

Q.  After you announced, what happened?

A.  We did not receive any answer to the door.  

Q.  So, after you announced, how long did it take before you made

entry?

A.  We waited a couple minutes, and then I forced the back door

open.

Q.  All right.  You forced in the back door, is that correct?

A.  Yes, I did.

Q.  All right.  Who went in then?  Do you recall?

A.  I know it was the Marshal, Deputy Redetzke as well as Deputy
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Roberts and myself, and I don’t recall everybody else that

actually made entry into the room.  

Q.  All right.  So, you -- when you make entry to the apartment,

to the duplex, the kitchen is on your right, and the utility room

is on your left?

A.  Yeah, once you open that door, you’re actually in the utility

room, and then the kitchen is off to the right.

Q.  All right.  Did you proceed into the kitchen?

A.  Yes, we did.

Q.  What happened there?

A.  Then, I believe it was Deputy Redetzke was -- made verbal

contact with Mr. Waters.  He had made a comment about he was

coming down.  And shortly after that, we had visual sight of Mr.

Waters and directed him into the kitchen area.

Q.  All right.  So, he came down from upstairs?

A.  I would assume that.  We did not have a visual of the stairs. 

All we -- the first time we actually saw him was when he was in

the living room area.

Q.  So, he was in the living room, is that correct?

A.  Yes.

Q.  You had him come to you or did you go to him?

A.  We had him come to us into the kitchen.

Q.  So, he walked into the kitchen and was taken into custody at

that location, is that right?

A.  Yes, he was.
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Q.  All right.  Did you participate in a protective sweep?

A.  Yes, I did.

Q.  And what did you do?

A.  I basically just filled in with the rest of the team and we

cleared the living room and the second floor bedrooms and

bathroom for any potential other individuals.

Q.  Okay.  Did you -- were you present when the gun was found?

A.  After.  I was present when it was found.  I did not see it

when it was found.  My attention was directed somewhere else.  I

did hear somebody mention that there was a gun, but I was not

actually witness to how it was located.

Q.  Okay.  Following the arrest of Mr. Waters, did you do --

conduct an interview with him?

A.  Yes, I did.

Q.  Let me show you what for identification purposes would be

Government’s #14 and ask if you recognize that?

A.  Yes, I do.  This is my interview report that I made following

the interview.  

Q.  Okay.  And this report was prepared after interviewing Mr.

Waters, is that correct?

A.  Yes, that’s correct.

Q.  All right.

MR. CLARK:  The Government would move for admission of

Government’s #14, Your Honor.

MS. CARDARELLA:  Judge, did I give you my #14 when I
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gave you all those pictures?

THE COURT:  You may have.  Hold on.  I didn’t see it,

Laine.  

MR. CLARK:  It’s in -- do you want my copy?

MS. CARDARELLA:  Yeah, thank you.  I mean, Judge, I

don’t really know why this is relevant for today’s hearing, but

just for today’s hearing, I don’t have an --

THE COURT:  Well, they’re doing it mainly to satisfy me. 

I want to have kind of a listing of everything that was taken and

if there were any statements, I want to have that as well.

MS. CARDARELLA:  This is the statement.

THE COURT:  And that’s the only reason we’re putting it

in, just so that we --

MS. CARDARELLA:  Judge, there’s also a video of this

statement, which I think that Detective Miller would say is the

more thorough representation of the statement.  If you want that,

I wouldn’t have any objection to that being offered into the --

THE COURT:  As long as we have something in the record

that indicates that that’s also part of it.

MS. CARDARELLA:  Okay.  

(Off Record Discussion)

THE COURT:  Yeah, you guys can submit that afterwards. 

I’m not --

MS. CARDARELLA:  I have it.  I have it marked.  I have

it --
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MR. CLARK:  Okay.  You’re going to --

MS. CARDARELLA:  I’ll introduce it.

MR. CLARK:  All right.  That’s fine then.  In that case,

I don’t have any other questions at this time, Judge.  

THE COURT:  Okay.  Cross.

MS. CARDARELLA:  Thanks, Judge.

THE COURT:  Do you want to use your exhibits that you’ve

given to me on the photos?

MS. CARDARELLA:  Me?

THE COURT:  Yeah.

MS. CARDARELLA:  That’s okay.  I can use these dark one,

Judge.  I know what they look like.  Thank you.

THE COURT:  All right.

CROSS-EXAMINATION

BY MS. CARDARELLA:

Q.  Detective Miller, do you have -- no, you don’t because that’s

mine.  You don’t have it.  So, never mind.  So, you were a part

of this investigation, for lack of another word, from during the

surveillance of the house through the execution of the search

warrant?

A.  Yes, that’s correct.

Q.  So, you all entered the house sometime around 3:00 in the

afternoon.  Detective Kyle said in his report that Ms. James left

at about 1450.  So, judging from what you said happened after she

left the house and was detained, it’s probably going to be around
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1500, is that fair?

A.  That’s pretty accurate.

Q.  Okay.  And that’s 3:00 in the afternoon.  The search warrant

was not obtained until 2350.  Is that 11:50 at night?

A.  Yes, that’s correct.

Q.  Okay.  And then was executed actually the next morning at

1:00 in the morning, right?

A.  That’s correct.

Q.  Do you know what took so long from going in until obtaining

the search warrant?  Was there something unusual?

A.  I believe the majority of the time the delay was in between

e-mailing the electronic search warrant process between Detective

Keil and the prosecutor’s office and the judge, --

Q.  Okay.

A.  -- in getting that returned.

Q.  Okay.  Everything’s done electronically now?

A.  Yes.

Q.  Yeah.  Okay.  Judge Larsen asked if you if those photographs

that you have, which I think are the Government’s #1 through #10,

if they fairly and accurately represent the house at the time of

the search.  And I think they definitely have everything that was

in the house at the time of the search, but it didn’t look quite

like this before you executed the search warrant, is that right?

A.  No, that’s correct.

Q.  So, all of the couch cushions that are overturned and
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everything, that’s because of the execution of the search

warrant?

A.  Correct.

Q.  Okay.  And I want to direct your attention to Government’s

Exhibit #9.  And that’s the picture that you identified as the

gun.  And then I’m going to show you Defendant’s Exhibit #12. 

And it was also taken by your Crime Scene people.  But if you

look at #9 and #12, that’s the same gun in the same position on

the same floor?

A.  Yes, that is correct.

Q.  Okay.  And does Defendant’s Exhibit #12 fairly and accurately

represent where the gun was placed to represent where it was

located initially?

A.  Yes.

Q.  Okay.

MS. CARDARELLA:  Judge, I move for the admission of

Defendant’s Exhibit #12.  

THE COURT:  Any problem?

MR. CLARK:  No objection, Judge.

THE COURT:  #12 is --

MS. CARDARELLA:  I’m such a bad person.  I didn’t bring

you copies.  

THE COURT:  It’s all right.

MS. CARDARELLA:  So, I’ll give it to you when I’m done

using it, if that’s okay?
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THE COURT:  #12 is in.  Let me just make sure I

understand what you’re saying.  #12 shows where the gun was

before it was secured?

THE WITNESS:  It was, once it was secured, it was placed

back in the area where it was located and then photographed.

THE COURT:  Okay.  So, then -- oh, thank you.

MS. CARDARELLA:  #12 is just a further away shot, Judge,

so you can you get a little perspective.

THE COURT:  Okay.

MS. CARDARELLA:  So, Government’s #9 is more of a close-

up of the gun.  #12 you can see it vis-à-vis the couch.

THE COURT:  Okay.  And so, that’s the way it would have

appeared, except now it’s been secured?

THE WITNESS:  That is correct.

THE COURT:  When you seized it, right?

THE WITNESS:  Yes.

THE COURT:  Okay.  All right.  Thank you.  That’s

helpful.

BY MS. CARDARELLA: 

Q.  Okay.  I’m going to give this back to you, Detective Miller,

because I have a couple of questions about it.  The couch, you

can see the -- I guess that’s the arm of the couch in Defendant’s

Exhibit #12, is that right?

A.  That is correct.

Q.  And that’s the couch, not the loveseat.  They look similar. 
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But that’s the couch.

A.  Yeah, it should be the couch, yes.

Q.  Okay.  And it’s pulled away from the wall.

A.  Yes.

Q.  And it was not pulled away from the wall when you all first

entered the residence.

A.  I don’t believe so.  As far as I can recall, it was up

against the wall.  However, I did not directly manipulate the

couch.  When I went through, I bypassed the couch and was more

concerned with the stairwell to that second floor.

Q.  Okay.  That couch is right in the doorway as you exit the

kitchen and enter the living room, the couch is just to your

right of that doorway, is that correct?

A.  Yes, that’s correct.

Q.  Okay.  I’m going to show you Defendant’s Exhibit #12 -- or

#11.  You have #12.  This is Defendant’s Exhibit #11 and ask if

you recognize what’s pictured there?

A.  That is a picture of the couch with the cushions removed as

well as the loveseat that looks like it’s on end.

Q.  Okay.  And does this, again, fairly and accurately represent

the furniture that was in the room at the time of the search, if

not the condition of the furniture prior to the search?

A.  It would be the condition following the search.

Q.  Okay.  But this is the furniture that was in the room prior

to the search?
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A.  Yes.

Q.  Okay.  

MS. CARDARELLA:  Judge, I’m going to move for the

admission of Defendant’s Exhibit #11.  

BY MS. CARDARELLA:

Q.  And, Detective Miller, can you --

THE COURT:  Hold on.  Let me just see if he’s got any

objection before you --

MS. CARDARELLA:  Oh.

MR. CLARK:  No objection.

THE COURT:  It’s in.

MS. CARDARELLA:  Okay.  Thank you.

THE COURT:  Go ahead.

BY MS. CARDARELLA:

Q.  In this picture -- and we have to share -- there you can see

the couch, and there’s an end table with a lamp on either side of

that couch, is that correct?

A.  That is correct.

Q.  And again, in this photograph, the couch is pulled away from

the wall.

A.  That is correct.

Q.  Okay.  When you went into the residence -- well, I’m sorry. 

Let’s go back a little bit.  So, you were part of the team that

detained Ms. James -- Dannaica James, the woman who left?

A.  Yes.
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Q.  Okay.  And she identified herself.  She told you Arthur

Waters was in the house?

A.  That’s correct.

Q.  And she told you nobody else was in the house.  You asked her

who else was in there, she said nobody else.

A.  Yeah, I believe she -- I believe that’s what she said.

Q.  Okay.  And then she called Mr. Waters to see if he would come

down for you?

A.  I don’t recall that.  It’s possible, but I don’t recall that.

Q.  Okay.  And do you remember as you all were getting ready to

breach the door, her saying, you know, don’t kick in my door,

he’s coming, he’s coming?  Do you remember that?

A.  No, I do not.

Q.  Okay.  But we talked about -- you talked about so far two

windows with the blinds moving.  First of all, do you recall that

the windows were open in the house?  It was a warm day but not

hot.

A.  I don’t recall whether they were open or closed.

Q.  Okay.  So, you saw, you said the people saw movement at two

windows.  Let’s talk about the window at the back of the house,

which turns out to be a kitchen window, you said.

A.  Yes.

Q.  Did you see that movement or did somebody else see it?

A.  I saw that movement.

Q.  Okay.  And did you say you saw someone look out?
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A.  It looked like a hand had pulled the blind down and looked

out.

Q.  Okay.  But you couldn’t identify anybody?

A.  No.

Q.  Okay.  And then you said the other window was at the front of

the house?

A.  It would have been on the south side of the house.

Q.  Side of the house that is?

A.  Yes.

Q.  Okay.  When you all went into the house, you had one of those 

-- you know, for people like me the only time we see them is on

TV -- those shields, so that if somebody shot at you, you

wouldn’t get shot.  Did you use one of those?

A.  I did not.  Deputy Redetzke had one in his possession.

Q.  Okay.  And you said that Mr. -- the first time you were able

to see Mr. Waters, he was at the base of the stairs in the living

room.  It’s sort of the same thing --

A.  In the living room --

Q.  -- at the bottom of the stairs.

A.  -- from the area of the stairwell.

Q.  Okay.  So, in the area at the bottom of the stairwell in the

living room.  And he was cooperative.  He followed your

directions?

A.  At that point, he did, yes.

Q.  Okay.  And you took him into custody.  And then you
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immediately took him outside.

A.  Not immediately, no.

Q.  How quickly do you think you took him outside?

A.  Probably within five minutes.

Q.  Okay.  What happened in that five minutes?  What was going on

then?

A.  It’s just the process of taking him into custody, handcuffing

him, searching him for weapons, just securing Mr. Waters.

Q.  Okay.  Okay.  And then you took him outside?

A.  I believe so.

Q.  Okay.  And you did not -- and were you a part of that process

of making sure he was secure and didn’t have any weapons and then

taking him outside?  Was that part of your duty?

A.  Once -- I was part of securing him and assisting in making

sure he didn’t have any weapons, and then he would have been

handed off to somebody else, and I participated in clearing the

rest of the residence. 

Q.  Okay.  And that clearing the rest of the residence, that

happened after you secured him and got him out.

A.  It happened after securing.  I’m not sure.  I don’t recall if

he was still in the kitchen when we started.  At some point, he

was removed from the house.

Q.  Okay.  Because he was arrested?

A.  Yes.

Q.  Okay.  Oh, do you know anything about this person -- now, I
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can’t remember their names -- the detective and the agent spoke

to and said he made a phone call.  Do you know anything about

that?

A.  I was not part of that process.

Q.  Okay.  You -- I knew I was going to forget this -- you

prepared a report, basically the return, the search warrant

return, documenting what was seized during the search warrant?

A.  Yes.

Q.  And I’m going to show you what’s been marked as Defendant’s

Exhibit #5 and see if you recognize that?

A.  Yes, that is the execution of the search warrant report.

Q.  Okay.  And that’s your report?

A.  Yes, it is.

Q.  Okay.  

MS. CARDARELLA:  So, Judge, I will offer Defendant’s

Exhibit #5.  That is Detective Miller’s report and the execution

of the search warrant.

THE COURT:  That’s the return on the search warrant?  Is

it?

MS. CARDARELLA:  It’s not the return.  It’s not a copy

of the return that they left, but --

THE COURT:  It’s the  --

MS. CARDARELLA:  -- it does document everything that was

taken.

THE COURT:  It’s an inventory?  What is it, Detective?
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THE WITNESS:  It’s basically a description of everything

that we located, where we located it and what we did with it as

far as recovery.

THE COURT:  And is that part of your reporting system

within the police department?

THE WITNESS:  Yes, that’s a standard --

THE COURT:  Yeah.  Yeah.  I just want to make sure we

know what it is.  Yeah, no, without objection --

MR. CLARK:  No objection.

THE COURT:  -- it’s in.  Right.

BY MS. CARDARELLA:

Q.  We’re going to have to share again.  You don’t have this

report with you, do you?

A.  No, I don’t.

Q.  Okay.  

MR. CLARK:  I have one.

THE COURT:  Yeah, he’s got a copy of it, if you want to

go ahead and give it to him.  

MS. CARDARELLA:  I don’t even know if I have questions

about it, but just in case.

BY MS. CARDARELLA:

Q.  This indicates that the firearm, it includes the firearm as

things that were seized with the execution of the search warrant,

is that right?

A.  Yes, it is.
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Q.  And there was a plastic bag with -- it must have been

marijuana.  I mean, it tested positive.  Everybody thinks it’s

marijuana.  This green leafy substance, right?

A.  Yes.  Yes.

Q.  That -- there’s no weight listed.  That was not a large

quantity.

A.  No, it was a relatively small bag.

Q.  Okay.  A pipe.  Some pills.  There was a black digital scale

located, is that right?

A.  Yes, that’s correct.

Q.  And that was in the kitchen cabinet?

A.  Yes.

Q.  Okay.  And these other items, the marijuana, the grinder, the

pipe, those were all, I think we have an exhibit that the

Government offered, the plate with the items, that’s where all

that stuff was found?

A.  Yes, and two additional bags of marijuana were located in the

upstairs bedroom.

Q.  Upstairs in a bedroom, a little bit more marijuana.  Okay. 

And again, you said two additional bags.  There’s no weight on

your report.  Those were not large quantities of marijuana, is

that a fair statement?

A.  Yeah, they were a little larger than the bag in the living

room, but they were not a large quantity.

Q.  Okay.  And they weren’t packaged up for sale?
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A.  They were, I believe they were two individual bags.

Q.  Okay.  You did not find, during either the protective sweep

or the execution of the search warrant, large quantities of cash?

A.  No.

Q.  And you didn’t find what we all might characterize of

distribution amounts of drugs?

A.  No.

Q.  Okay.  

MS. CARDARELLA:  Okay.  I think that’s all I have. 

Thank you.

THE COURT:  Can I see the two exhibits, the two -- or

the three defendant’s exhibits?  Bruce, do you have any

additional questions here?

MR. CLARK:  No, Your Honor.  Thank you.

THE COURT:  I’m going to take a few minutes recess here. 

And so, let me just look at this before we take a break.

MS. CARDARELLA:  I mean, here’s those two pictures I

offered, Judge, #11 and #12.

THE COURT:  Thank you.

MS. CARDARELLA:  I’m sorry.  I should have used #11 just

so you could see the --

THE COURT:  That’s okay.  Okay.  The only question I

have, and maybe counsel can kind of help me understand this,

there seems to be a -- are all the photographs that were taken

here taken by the Crime Scene investigators and is that basically
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after the search was done, did they come in and do that?

MS. CARDARELLA:  Yeah.  Detective Keil testified that

the photographs -- the only photographs that were taken were

taken by Crime Scene after the execution of the search warrant.

THE COURT:  Okay.  And so, everybody’s in agreement

about that.  We’ve only got one set of photographs I need to be

concerned about.

MR. CLARK:  The photographs have been introduced into

evidence, that is correct, Judge. 

MS. CARDARELLA:  Yeah.

THE COURT:  Right.  Okay.  All right.  Then let me just

ask a couple of -- or at least one follow-up question.  When you

went to breach the door, was the female who had been there

earlier that you had contact with, was she there with you as you

were doing that?

THE WITNESS:  She was probably, I’d say, 20 to 30 yards

away from the doorway.  She was on the scene, but she was in the

alleyway --

THE COURT:  Okay.

THE WITNESS:  -- where her car and her vehicle was at.

THE COURT:  Okay.  All right.  Any follow-up questions

for that?

MR. CLARK:  No, Your Honor.

THE COURT:  And, Ms. Cardarella, anything?

MS. CARDARELLA:  No.  Thank you, Judge.
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THE COURT:  All right.  Thank you.  We’re going to take

about ten minutes.  The only thing I would point out is if

anybody wants to go through these pictures with the detective and

see what’s different between the pictures as moved, I think

you’ve covered it probably, but at least you’ll have an

opportunity to do that.  Other than that, we’ll take about ten

minutes.

(Court in Recess from 2:38 p.m. until 2:47 p.m.)

THE COURT:  Be seated, please.  Go ahead and call your

next witness.

MR. CLARK:  Your Honor, the United States calls Deputy

U.S. Marshal Jason Roberts.

THE COURT:  Thank you.  Raise your right hand, please.

JASON ROBERTS, GOVERNMENT’S WITNESS, SWORN

THE COURT:  Thank you.  Go ahead and on your left there

take the stand.  

DIRECT EXAMINATION

BY MR. CLARK:

Q.  Afternoon.

A.  Hello.

Q.  Could you state your name, spell your last name for the

record, please?

A.  Jason Roberts, R-O-B-E-R-T-S.

Q.  How are you employed?

A.  I’m a deputy with the United States Marshal’s Service.
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Q.  And how long have you had that position?

A.  Almost five years.

Q.  And what was your employment before that?

A.  I was a police officer in Morton, Illinois, for just over ten

years.

Q.  Okay.  In your capacity in both of those positions, have you

been involved in arrests of suspects?

A.  Yes, sir.

Q.  Approximately how many times?

A.  Over 15 years, hundreds.

Q.  Okay.  When you joined the Marshal’s Service or even when you

were with the police department, did you receive training in how

to conduct an in-custody -- or an in-home arrest?

A.  Yes, sir.

Q.  And did part of that involve protective sweeps?

A.  Yes, sir.

Q.  And what was your training with respect to protective sweeps?

A.  It was more so with the Marshal’s Service than at the PD, but

the -- any adjacent areas or any area where we had effected the

arrest and any area where that subject had either been in or we’d

been in contact with that subject, we’re going to check that

area.

Q.  Okay.  And does part of that training involve exercises as

well?

A.  Oh, yes.
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Q.  These are practical exercises?

A.  Yes, sir.

Q.  And what have you learned from those exercises with respect

to where people can be?

A.  Okay.  Anywhere a body can hide, like they can -- people can

hide in just about anywhere, closets, behind doors, behind

couches, behind water heaters.  We’ve --

Q.  Can they also hide inside furniture?

A.  Absolutely.

Q.  Were you involved in the arrest of Arthur Waters?

A.  Yes, sir.

Q.  What was your job in that arrest?  Where were you located?

A.  I was with -- I was with the surveillance team for part of

the time, for a short time leading up to the arrest.  And then I

was with the entry team --

Q.  All right.

A.  -- at the time of the arrest.

Q.  Now, when the arrest was -- prior to making entry into the

residence, --

A.  Uh-huh.

Q.  -- did the police announce their presence?

A.  Yes.

Q.  All right.  Was there a reaction from inside the house?  Did

you see anything, any movement or anything like that?

A.  I did not because my -- there were five or six of us at the
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back door waiting to gain access to the apartment.  And someone

on the exterior had said they saw some movement upstairs.  They

saw some blinds move.

Q.  Uh-huh.  Did you --

A.  But I did not see that.

Q.  Okay.  You didn’t see the upstairs movement?

A.  No.

Q.  Did you see anything downstairs in the kitchen area?

A.  No, sir.

Q.  Okay.  All right.  So, when the -- what was your position on

the entry team then?

A.  I was either the third or fourth one in the stack of police

officers.

Q.  And after -- you all entered one after the other, is that

correct?

A.  Yes.

Q.  Disbursed into the kitchen, is that right?

A.  As you entered in the back door, there’s like a mudroom area.

Q.  Uh-huh.

A.  So, either one or two of us cleared that.  That was a very

small area.  We cleared that, and then moved into the kitchen.

Q.  All right.  When you got to the kitchen, what happened?

A.  Again, we attempted to announce our presence and try to get

the subject to come to us.  And I think at that point, we were

kind of in the middle of the kitchen, and he said I’m coming
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down.  But we couldn’t see him until he was in the living room

area.  And that’s when we ordered him back to us and affected the

arrest.

Q.  So, he approached you.  He walked to the living room, is that

right?

A.  Yes.  He walked through the living room and into the kitchen.

Q.  Is that a fairly small area where the living room is?

A.  Yeah.

Q.  The living room and the kitchen, both together are, would you

characterize that as a fairly small area?

A.  Yes.

Q.  Following taking Mr. Waters into custody, what did you do?

A.  After we effected the arrest?

Q.  Yes.

A.  We did a protective sweep of that area --

Q.  And --

A.  -- of the kitchen and living room.

Q.  And what did that entail?  What did you do?

A.  I think I was the second one into the living room.  We just

kind of break off.  One guy will go one way.  One guy will go the

other.  I went to the right, and that’s where, you know I, the

couch was over on that side of the room, so.

Q.  Okay.  Let me show you Government’s #6 and #7 and #9.  Do you

recognize those pictures?

A.  Yes.
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Q.  Is that the living room area of Mr. Waters’ residence?

A.  Yes.

Q.  Is that how it appeared that day?

A.  No.  

Q.  Why?

A.  Well, I -- at the time it was more organized than that, upon

our entry.

Q.  Okay.  But this, that’s his residence that day?

A.  Right.

Q.  But this is after the search, is that right?

A.  Yes.

Q.  Okay.  So, you went to the right, is that correct?

A.  Uh-huh, yes.  Yes.

Q.  There’s -- as you mentioned, there’s a couch over to the

right?

A.  Yes.

Q.  And in that couch -- or when you approached that couch, what

did you do?

A.  I kind of gave it a hip check, just to try and move it and

see, you know, the weight of the couch, and then I just moved it

away from the wall, so that I could check behind it.

Q.  And what were you checking behind it for?

A.  Anyone hiding back there that could harm us.

Q.  Okay.  The couch was large enough that an individual could

hide behind the couch?
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A.  Oh, yes, easily.

Q.  It was large enough for an individual to hide inside the

couch?

A.  Absolutely.

Q.  Okay.  And while you were -- there was -- and there was a

table next to that couch, is that correct?

A.  I believe so.

Q.  I think you can see it in maybe #6.

A.  Yes.

Q.  There were two end tables on either side of the couch, is

that right?

A.  Yes.

Q.  Those are not the best photographs in the world.  So, you

move the couch with your hip to check weight and the push it to

see if anybody was hiding behind it?

A.  Correct.  Correct.

Q.  Okay.  

MR. CLARK:  Thank you.  No further questions at this

time.

THE COURT:  Okay.  Cross.

CROSS-EXAMINATION

BY MS. CARDARELLA:

Q.  Hi, Deputy Roberts.

A.  Hello.

Q.  Did you say that you were trained that -- I missed -- I just
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can’t write fast enough.  I want to talk about your training on

protective sweeps.  Did you say you’re trained that you should

look in any area where the suspect had been?

A.  Yes, in that general area, yes.  Because he was kind of in

between the living room and kitchen area, so, yes.

Q.  After he was under arrest, you can look in any -- you believe

that you can look in area where the suspect had been after he’s

been taken into custody?

A.  I -- no, I don’t think that we can check every single room,

no.

Q.  Okay.

A.  We didn’t go -- yeah.

Q.  Okay.  Well, let’s talk about this protective sweep.

A.  Okay.

Q.  So, you went in.  You can’t see the kitchen -- or the -- you

can’t see the stairs from the kitchen?

A.  Correct.

Q.  If you were to walk in the front door and keep walking, you’d

go up the stairs?

A.  Yes.

Q.  And from the kitchen, that is ahead and around to the left?

A.  Yes.

Q.  Okay.  So, you said that you didn’t see Mr. Waters until he

came into the living room, and he complied with your directions?

A.  Yes, we actually couldn’t see him until he was like in the
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doorway of the living room.

Q.  Okay.

A.  But there was a short time from the steps to the middle of

the living room, you know, where we could not see him.

Q.  Okay.  Is that because of the shield that Deputy Redetzke

had? 

A.  Yeah.

Q.  Because there’s nothing between the stairs and the living

room.

A.  There’s a wall there.

Q.  And the wall ends at the bottom of the stairs, right?

A.  No, the wall for the living room.

Q.  Oh.  I don’t think I have a picture of the stairs.  That’s

okay.  You had him turn around and walk backwards, is that right?

A.  Correct.

Q.  Okay.  And he --

A.  I did not.  Another person was giving him commands, but, yes.

Q.  Yeah, either one of the detectives or deputies.

A.  Yes, ma’am.

Q.  And he complied with that request?

A.  Absolutely.

Q.  And he was taken into custody.  And Detective Miller told us

that he was like patted down for weapons and that kind of thing?

A.  Yes.

Q.  Okay.  So, you testified that after the arrest, you all broke
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out and did the protective sweep.

A.  Yes.

Q.  After the arrest, is that after he’s been patted down and

everything?

A.  Yes.

Q.  Okay.

A.  It would have been.

Q.  And then after he was patted down, didn’t have anything and

was, you know, under arrest, he was taken outside?

A.  I believe so.

Q.  Okay.  And then you did the protective sweep.  You go to the

right, and somebody else did something else?

A.  Correct.

Q.  Okay.  So, looking at -- I can’t tell if we have the same

picture.  It think we do.  Looking at Government’s Exhibit #6. 

A.  Okay.

Q.  Is yours really dark?

A.  It is.

Q.  It is.  

A.  It’s okay.

MS. CARDARELLA:  Can I borrow yours again, Judge?  I’m

sorry.  Just for the deputy to be able to see what I’m talking

about.  Thank you.

THE COURT:  Uh-huh.

BY MS. CARDARELLA:
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Q.  So, this is Government’s Exhibit #6.  And that’s the couch in

the living room?  We’re looking at the couch?

A.  Yes, ma’am.

Q.  Okay.  There are two lamps.  They are on tables.

A.  Yes.

Q.  The lamp to the right, if we followed that wall, we’d see the

door to the kitchen, is that right?

A.  Yes.

Q.  That’s the wall where the door to the kitchen is?

A.  Yes, and there’s a wall like that on the other side as well. 

You know what I mean?

Q.  Yes.  Yes.  Okay.  That is the couch under which the firearm

was located.

A.  Correct.

Q.  Okay.  And the couch in this picture, which was taken after

the execution of the search warrant, the couch has been pulled

away from wall.

A.  Yes.

Q.  And the cushions have been taken off.

A.  Correct.

Q.  Okay.  So, going back prior to the protective sweep, that

couch was flush against the wall?

A.  Honestly, I don’t know.  

Q.  Is that the couch that you moved, that you did the hip check

on and the --
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A.  Yes.

Q.  But you don’t know if it was flush against the wall?

A.  I don’t, ma’am.

Q.  It was between the two tables, right?

A.  Yes.

Q.  And it’s a fairly tight fit between the two tables.  Would

you agree?

A.  Yes.

Q.  Okay.  Then we can see -- if this were three dimensional I

would say in front of the couch -- but sort of to the left in

this photograph in the foreground, that’s a loveseat.  And it

looks -- they’re matching furniture, right?

A.  Yes. 

Q.  Okay.  

A.  It appears.

Q.  And then Government’s Exhibit, you looked at Government’s

Exhibit #9, and that’s the firearm.  

MS. CARDARELLA:  Can I see my #12 again?

BY MS. CARDARELLA: 

Q.  Was it #9 that has the picture of the gun?

A.  Yes, ma’am.

Q.  Okay.  That’s -- that gun is on the floor in that picture, is

that right?

A.  Yes.

Q.  I’m going to show you Defendant’s Exhibit #12.  It kind of
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shows it with the perspective of the couch, right?

A.  Yes, ma’am.

Q.  This is the couch, not the loveseat?

A.  Correct.

Q.  And this is a picture -- the gun was placed back in the

location where you found it for the purpose of a picture?

A.  I’m sure.  Yes.  That was after I had gone.

Q.  Oh, so you weren’t there when this picture was taken?

A.  Correct.

Q.  Would you agree that Defendant’s Exhibit #12 fairly and

accurately represents the location of the firearm when you found

it?

A.  Yes.

Q.  Okay.  It doesn’t represent the condition of the firearm --

A.  Correct.  Yes. 

Q.  Okay.  And that’s because the firearm had been unloaded and

made safe --

A.  Yes, ma’am.

Q.  -- before that picture was taken.  When you did the hip check

on the couch, it was up -- well, it didn’t move, right?

A.  No, it moved a little bit.

Q.  It did move.  So, it -- and then you moved it to see if there

was someone behind it?

A.  Correct.

Q.  Okay.  What made you think there was somebody else in the
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home besides Mr. Waters?

A.  That’s why we were doing the sweep.  We didn’t know if anyone

else was in the home.

Q.  But did you have reason to think someone else was?  You just

didn’t know.

A.  Like we said, we did not know, and --

Q.  Okay.

A.  -- for officer safety reasons, we want to make sure that

there’s nobody else there that’s going to harm us.

Q.  Okay.

A.  And we’d seen the blinds move upstairs.  There were just

several things that, we wanted to make sure everything was safe.

Q.  You were not part of the team that detained Ms. James, the

woman that left the house?

A.  No, I think I was in the car --

Q.  Okay. 

A.  -- where, you know, we went up there and stopped her.  And

then I went straight up to the house.

Q.  Okay. 

A.  Another deputy stayed with her.

Q.  Okay.  Were you aware that she reported that Mr. Waters was

in the house?

A.  I don’t remember that, ma’am.  

Q.  Okay.

A.  That’s --
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Q.  Okay.  That’s fine.  And so, you didn’t know that she said

nobody else is in the house?  You didn’t -- you were not aware of

that?

A.  No.  I -- no. 

Q.  Okay.  

MS. CARDARELLA:  I think I’m done, Judge.  Thank you. 

Thank you.  

THE COURT:  Okay.  Anything else?

REDIRECT EXAMINATION

BY MR. CLARK:

Q.  Deputy Roberts?

A.  Yes, sir. 

Q.  I just want to ask you a couple questions.  When you did your

protective sweep, you went over and you hip checked the couch and

then pushed it out a little bit to see if anybody was hiding back

there?

A.  Yes.  

Q.  Is that correct?  What did you see when that happened?

A.  I just saw half of a firearm in the back, you know, under the

couch and -- 

Q.  Okay.  So, what did you do when you saw the half of the

firearm?

A.  I just alerted one of the detectives.  I don’t even remember

which detective it was, one of the KCPD detectives -- 

Q.  Okay.  
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A.  -- and let them know what I had located and where.

Q.  All right.  So, do you recall which half of the firearm you

saw?

A.  I honestly do not, no. 

Q.  All right. 

A.  I’m not sure if it was the barrel or the grip. 

Q.  All right.  When you take a look at Government’s #9 then --

and you were not there when this picture was taken, is that

right? 

A.  No, sir.  Correct. 

Q.  You can see the whole firearm, a magazine and the bullets

there.  

A.  Yes.  

Q.  Is that what you saw?

A.  No.  No.  Like I say, I only saw half of the gun, so I did

not -- it was not set up like that. 

Q.  If the gun was -- is roughly in the same position in which it

was found, you didn’t -- did you push the couch that far out?

A.  No.  Not even that far, no. 

Q.  Okay.  

A.  Because I could only -- like I say, I could only see half of

a gun at the time. 

Q.  All right.  So, in this picture, the couch is pushed out much

further than you pushed it out, is that correct?

A.  Yes, correct. 
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Q.  Okay.  Thank you.  

MR. CLARK:  No further questions.

MS. CARDARELLA:  I don’t -- 

THE COURT:  Anything else?

RECROSS EXAMINATION

BY MS. CARDARELLA:

Q.  Well, do you recall that Mr. Waters was on the phone as he

came through the living room?  You don’t remember that?

A.  I do not, ma’am. 

MS. CARDARELLA:  Okay.  Thank you.  I don’t have

anything else, Judge. 

EXAMINATION BY THE COURT:  

Q.  Okay.  Let me see if I understand.  You were there when the

defendant was taken into custody, right?

A.  Yes, sir. 

Q.  And he’s then cuffed and he’s been arrested.  You then

continue to do a sweep along with other officers, right?

A.  Yes.  Into the adjoining room, yes. 

Q.  Right.  And so, well, what area are you confining your search

to there?  I mean, are you going up to the second floor or are

you just -- 

A.  I did not.  I don’t know if anyone else did.  Like I say, I

was just in the living room where we -- where I first saw him,

so. 

Q.  Okay.  But -- all right.  So, that’s all you know is just 
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you -- 

A.  Yeah. 

Q.  You just did the first floor and -- 

A.  Correct. 

Q.  Did somebody else do the first floor too?

A.  The first floor?  I don’t remember who was in the living room

with me to be honest with you. 

Q.  Okay.  

A.  I’m not sure. 

Q.  You just know you swept part of the first floor?

A.  Yes.  

Q.  Okay.  

A.  The right-hand side, just -- 

THE COURT:  Any additional questions by the United

States attorney?

MR. CLARK:  No, Your Honor.  Oh.

FURTHER REDIRECT EXAMINATION

BY MR. CLARK:

Q.  Did you actually put the cuffs on Mr. Waters?

A.  I believe I did. 

Q.  Okay.  Where were you when you did that?

A.  We had called him -- one of the deputies or officers had

called him into the kitchen and I was like, like I said, the

third or fourth guy, so I stepped up there because there was a

shield guy and the other person giving the orders and I stepped
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up and handcuffed him. 

Q.  Okay.  So, was that -- 

A.  And someone else took him out. 

Q.  Was that in the entranceway between the kitchen and the

living room?

A.  It was more -- no, it was in the kitchen where we effected

the arrest. 

Q.  Okay.  All right.  Thank you.  

THE COURT:  Ms. Cardarella?

MS. CARDARELLA:  I don’t have any questions.  Thank you. 

THE COURT:  Okay.  You may step down.  Any additional

evidence by the United States?

MR. CLARK:  No, Your Honor. 

THE COURT:  Any evidence by the defense? 

(Off Record Talking)

MS. CARDARELLA:  Did you ask me something?

THE COURT:  Yeah.  

MS. CARDARELLA:  Sorry.  There was that pause. 

THE COURT:  Yeah.  Any -- is the case closed or -- 

MS. CARDARELLA:  I keep giving Bruce the chance, but I’m

going to call Dannaica James. 

THE COURT:  Okay.  I’ll have her spell her name because

I’m not sure I know how. 

THE COURT:  Sure.  Just come right up here.  Good
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afternoon.  Would you raise your right hand for me, please?  

DANNAICA JAMES, DEFENDANT’S WITNESS, SWORN

THE COURT:  Go ahead and take the stand on your left

over here.  Yeah.  Now, it may make a noise when you get up

there, don’t get concerned about it.  Sometimes it adjusts for

weight.  Ms. Cardarella. 

DIRECT EXAMINATION

BY MS. CARDARELLA:

Q.  Can you tell us your name, please?

A.  Dannaica James. 

THE COURT:  I think you better get her to move forward. 

We’re trying to get a good recording of you, Ms. James.

BY MS. CARDARELLA:  

Q.  The microphone doesn’t move, so I’m going to put it a little

bit under your chin.  Okay.  What’s your name?

A.  Dannaica James. 

Q.  And can you spell your first name?

A.  D-A-N-N-A-I-C-A.

Q.  And your last name is James, J-A-M-E-S?

A.  Yes.  

Q.  Ms. James, do you know Arthur Waters?

A.  Yes.  

Q.  And how do you know him?

A.  He’s my fiancé. 

Q.  And do you live with him?
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A.  Yes.  

Q.  Where do you live?

A.  22nd and Monroe. 

Q.  Okay.  We’ve been talking about an address today 2202 Monroe. 

A.  Yes.  

Q.  Is that your address?

A.  Yes.  

Q.  Okay.  Do you recall the police being at your home on

September 3rd of last year?

A.  Yes.  

Q.  And did you have contact with the police that day?

A.  Yes.  

Q.  Can you tell us what happened?  I know you left the house. 

What happened next?

A.  Well, as I was leaving, they had blocked my car from me from

leaving, so I got out the car.  I was about to, you know, start

yelling, but then they had let me know that they were police, and

I asked what was going on.  They was like well we’re looking for

someone.  I’m like who.  They was like Arthur Waters.  I’m like

okay.  They was like is he in the home.  And I’m like yes.  They

asked me is -- 

Q.  Okay.  I’m going to slow you down just in case Mr. Clark has

objections and to I make sure I don’t miss anything.  So, the

police blocked you in from leaving -- 

A.  Uh-huh. 
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Q.  -- and you got out.  You didn’t know it was the police?

A.  No, not at all. 

Q.  Okay.  And then they asked you if you know Arthur?

A.  Yes.  

Q.  And you said yes.  And you told them he was inside the home?

A.  Yes.  

Q.  Did you tell them -- or did they ask you anything about

anybody else being in the home?

A.  Yes.  

Q.  What did they ask you?

A.  They asked was there anyone there, I said no.  No one else is

in the home but him. 

Q.  Okay.  And did they have you try to make any contact with Mr.

Waters?

A.  I told them -- well, as they were going to my back door, I

said would they kick it in, they said they will.  And I said,

well, hold on, let me call him. 

Q.  Okay.  And did you call him?

A.  Yes.  

Q.  And what happened then?

A.  I said, hey, the police is out here waiting for you, can you

please come to the door.  He said, well, hold on. 

Q.  Did he tell you what he was doing?

A.  I think he was in the restroom. 

Q.  Okay.  And where is the restroom in the house?
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A.  Upstairs. 

Q.  Okay.  So, what -- did you have any communication with the

officers to let them know you had spoken to Mr. Waters on the

phone?

A.  I was standing next to one -- 

Q.  Okay.  And what did you do?

A.  -- while I was on the phone. 

Q.  And did you say anything?

A.  I said hold on, don’t kick in my door, he’s coming to the

door.  They kicked it in right after that. 

Q.  Okay.  So, that’s the back door of the residence.  And we’ve

some pictures of your home.  That opens into like a little

utility storage area. 

A.  Uh-huh. 

Q.  Right?

A.  Yes.  

Q.  Okay.  And then it goes into the kitchen?

A.  Yes.  

Q.  Okay.  From the kitchen then into the living room?

A.  Yes.  

Q.  And you have in your living room what big pieces of

furniture?

A.  Two couches, a table, a couple of side tables, TV stand,

bookshelf. 

Q.  Okay.  We’ve been talking today about a couch and a loveseat
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which is a smaller couch. 

A.  Yeah. 

Q.  Is that fair?

A.  Yeah. 

Q.  Is one bigger than the other?

A.  Yes.  

Q.  Okay.  So, I’m going to show you some photographs.  These are

of Defendant’s Exhibits #1, #2 -- #1 and #2.  It’s right there. 

And I’ll ask you if you recognize what’s pictured in these

photographs?

THE COURT:  Let’s identify which one she’s looking at,

#1 or #2.

BY MS. CARDARELLA:  

Q.  They’re the same, Judge.  So, Photograph Number 1 is?  What

is that?

A.  This is the big couch.  No, this is my loveseat. 

Q.  Okay.  And this Photograph Number 2?

A.  These are the same couch. 

Q.  Okay.  So, and are these pieces of furniture, this couch and

this loveseat, do they match?

A.  Yes.  

Q.  When on September 3rd -- I’m going to try to find a picture

that you can look at.  I know where it is.  We’re going to talk

about which couch was where.  So, here is Government’s Exhibit

#11.  
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A.  This is the -- 

Q.  And this picture was taken on September 3rd after the police

executed a search warrant at your house. 

A.  Uh-huh. 

Q.  Is this couch, is this piece of furniture that we’re looking

at in Government’s Exhibit #11, the big couch or the little

couch?

A.  It’s the big couch. 

Q.  Okay.  And is that the wall that it was up against on

September 3rd?

A.  Yes.  

Q.  Okay.  Tell me about that couch and that wall.  How much

space was there between the couch and the wall on September 3rd?

A.  About a inch or two. 

Q.  Okay.  And looking at Defendant’s Exhibits -- look at

Defendant’s Exhibit #1.  Is that -- the placement of that couch

against the wall the same as the placement -- 

A.  No. 

Q.  -- on September 3rd?  How is it different?

A.  This couch is pulled out. 

Q.  I meant before the police came in.  Looking at Defendant’s

Exhibit #1, is this how you would have had the couch respective

to the wall prior to the police coming in?

A.  Well, like next to it or up against the wall?

Q.  Did you have it so -- describe how the couch is in
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Defendant’s Exhibit #1?  Is it up against the wall or is it away

from the wall?

A.  It’s basically up against the wall. 

Q.  Okay.  And looking at Defendant’s Exhibit #2, is it up

against the wall or away from the wall?

A.  Basically up against the wall. 

Q.  Okay.  Do Defendant’s Exhibits #1 and #2 fairly and

accurately represent the way the couch was on September 3rd

before the police came in?

A.  Yes.  

Q.  Okay.  I know and you were telling us that Defendant’s

Exhibit #11 -- I’m not sure it’s in, I’ll offer it.  Let me show

you this one instead.  Government’s Exhibit #6, the couch is

pulled away from the wall. 

A.  Yes.  

Q.  Did you pull the couch away from the wall?

A.  No. 

Q.  Did you ever leave the couch in that condition?

A.  Not at all. 

Q.  How was the couch when you left the house on September 3rd

and then encountered the police in your back yard, what was the

placement of the couch?

A.  Up against the wall. 

Q.  Up against the wall.  Okay.  

MS. CARDARELLA:  Judge, I’m going to offer Defendant’s
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Exhibits #1 and #2. 

THE COURT:  Any objection?

MR. CLARK:  No objection. 

THE COURT:  They’re both in. 

BY MS. CARDARELLA: 

Q.  I’m going to show you Defendant’s Exhibit #3.  Do you

remember that Mr. Bush and I came out to your house one day to

look at the house, to look at the living room?

A.  Uh-huh. 

Q.  Is that a yes?

A.  Yes.  

Q.  And do you remember that Mr. Bush took some photographs of

the furniture?

A.  Yes.  

Q.  Can you tell us what is pictured in Defendant’s Exhibit #3?

A.  This one?

Q.  Yeah.  Here you go.  What is -- do you recognize what this is

a photograph of?

A.  The bottom of my couch. 

Q.  Okay.  Do you remember that photograph being taken?

A.  Yes. 

Q.  Okay.  Can you tell us how that photograph is taken, what was

happening?

A.  He practically had to get on the floor just to take the

picture. 
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Q.  Okay.  And what’s -- there’s a dollar bill and the bottom of

the couch, is that right? 

A.  Uh-huh.  Yes.  

Q.  Is that a yes?  And it shows us the space at the bottom of

the couch, is that right? 

A.  Yes.  

Q.  Okay.  And does that photograph fairly and accurately

represent what the bottom edge of your couch looked like on

September 3rd, 2015?

A.  Of course. 

MS. CARDARELLA:  Okay.  Judge, I offer Defendant’s

Exhibit #3. 

THE COURT:  No objection?

MR. CLARK:  No objection. 

THE COURT:  It’s in. 

MS. CARDARELLA:  Judge, I don’t think I have any other

questions for Ms. James.  Mr. Clark might have some questions for

you. 

THE COURT:  Yes?

MR. CLARK:  A few. 

CROSS-EXAMINATION

BY MR. CLARK:

Q.  Good afternoon, Ms. James. 

A.  Good afternoon. 

Q.  I want to refer your attention then to the Defendant’s
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Exhibit #1.  Do you recall when this picture was taken? 

Defendant’s #1, it’s the black and white one. 

THE COURT:  Why don’t you show her what it is we’re

referring to?  She’s got a bunch of photographs up there and I

don’t want her to get confused.

BY MR. CLARK:  

Q.  Well, I’ve got the black and white one.  It’s this one.  This

is #1 and this is #2.  Do you see that?

A.  Uh-huh.  Yes.  

Q.  Could I see it?  Okey-doke.  Thank you.  Do you recall when

those pictures were taken?

A.  This was one of the ones where he came and took a picture of

my house. 

Q.  When Mr. Bush came with Ms. Cardarella?

A.  I believe so.  I never got a chance to see any of the

pictures, so I wouldn’t know -- 

Q.  Okay.  

A.  -- if it was tooken then. 

Q.  But these were taken after Mr. Waters’ arrest, is that

correct? 

A.  Yes.  

Q.  All right.  These weren’t pictures taken before Mr. Waters’

arrest?

A.  No, not this one. 

Q.  Okay.  So, in Government’s #1, if you take a look, that couch
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is pushed up pretty much against the wall, is that right? 

A.  Correct. 

Q.  Okay.  If you look at the -- oh, in the lower -- take a look

at the lower left portion.  You can see a lamp there over on the

left-hand side, is that right? 

A.  Yes.  

Q.  And then there is a -- there’s an outlet, is that correct? 

A.  Yes.  

Q.  All right.  And the outlet has one of those, like -- is that

like multi-prong things where you put more than -- 

A.  Yes, an adaptor. 

Q.  It’s an adaptor?

A.  A plug adaptor. 

Q.  Okay.  And there is a -- something plugged in there, right? 

The light is -- some of the light’s plugged in there, is that

correct? 

A.  It looks like it. 

Q.  Okay.  So, that’s -- so that’s the light.  And you have to be

able to plug that in, right?

A.  Yes.  

Q.  So, when you plug a plug inside the adaptor inside the

socket, you’ve got to have room for your hand to move in there,

right?

A.  No.  Because it’s -- the way it’s positioned I didn’t have to

go around the couch or anything.  It’s where you could just
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straight plug it straight up.  

Q.  Well, if you take a look at this picture though, it looks

like the socket is behind the couch. 

A.  Of course, because that part of the adapter isn’t used. 

Q.  But that’s where -- I’m just saying -- I’m just asking you if

that’s where the plug in is behind the couch?

A.  Yes.  

Q.  Okay.  And so when you plug it in you have to have room to

plug it -- to push it in behind the couch, right?

A.  The part of the adaptor I was using was not directly behind

the couch. 

Q.  Well, okay.  Safe to say you don’t go around measuring the

distance between your furniture and the wall, is that right? 

A.  Not too much. 

Q.  Okay.  So, you don’t -- you don’t have a clear recollection

of how close or how far the couch was from the wall prior to Mr.

Waters’ arrest, is that right? 

A.  I do. 

Q.  Because you remember that’s the way your furniture is

arranged?

A.  Yes.  

Q.  Okay.  So, you’re absolutely certain that the furniture was

pushed up against the wall and not that there was, oh, I think

you said an inch or two space, is that right? 

A.  What you mean by inch or two space?
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Q.  I thought in response to what Ms. Cardarella said you said it

was an inch or two of space, is that correct? 

A.  I’m not understanding your question. 

Q.  I thought on direct examination Ms. Cardarella asked you

where the couch was in relationship to the wall and you said

there was an inch or two of space between the wall?

A.  Yes.  

Q.  And the -- okay.  So, it wasn’t pushed up next -- right up to

the wall?

A.  Not right up against it. 

Q.  Okay.  So, there was a gap there?

A.  About a inch or two gap. 

Q.  Okay.  And then there was this plug in issue here, is that

correct? 

A.  Correct. 

Q.  All right.  So, there has to be enough -- I mean, there has

to be enough space there for you to get to the electric device,

is that correct? 

A.  The way the couch is positioned it is enough space. 

MR. CLARK:  Okay.  Thank you.  No further questions,

Judge. 

THE COURT:  Anything else?

MS. CARDARELLA:  I do, Judge.  Thanks. 

REDIRECT EXAMINATION

BY MS. CARDARELLA:
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Q.  Ms. James, I was out at your house in November.  Does that

sound about right?

A.  Yes.  

Q.  Was the furniture in November in the exact same place it had

been in September or had it been moved?

A.  I had moved it. 

Q.  Okay.  I forgot to cover that with you on your direct

examination. 

A.  Uh-huh. 

Q.  Looking at Government’s #6, that’s the big couch and it’s

against the far wall of your house, is that right? 

A.  Correct. 

Q.  And the little couch was up against the front wall of the

house?

A.  Correct. 

Q.  When I came out to see you, you had switched those, is that

right? 

A.  Well, moved them over, but, yes. 

Q.  Okay.  So, the big couch was against the front wall?

A.  Yes.  

Q.  So, when I was taking pictures -- when I had Mr. Bush take

pictures of the way the couch looked against the wall,

Defendant’s Exhibit #1, that’s the way the couch looks against

the wall.  That’s what you testified to, is that right? 

A.  Yes. 
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Q.  But this isn’t the wall it was up against at the time?

A.  No, ma’am. 

Q.  But does this picture, Defendant’s Exhibit #1, fairly and

accurately reflect how the couch was against a wall even though

it was a different wall?

A.  Yes.  

Q.  Okay.  And does this long wall in Government’s Exhibit #6

where you used to have the couch, does it have plugs like this

too or is it different?

A.  No, it doesn’t have an adaptor in it. 

Q.  It doesn’t have an adaptor plug like is pictured in

Defendant’s #1.  And then looking at Defendant’s -- or

Government’s #6 again, I can see two lamps.  Are those lamps on

tables?

A.  Yes, ma’am. 

Q.  How much room was between the tables and the edges of the

couch?

A.  Maybe a foot or two. 

Q.  Okay.  So, the couch fit between the two tables?

A.  Yes.  

Q.  Okay.  

MS. CARDARELLA:  I think that’s all I have. 

THE COURT:  Mr. Clark?

RECROSS EXAMINATION

BY MR. CLARK:
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Q.  Just to be clear.  So, this isn’t the way they were in

September when Mr. Waters was arrested?

A.  No. 

Q.  This isn’t a fair and accurate depiction of where the couches

were, is that correct? 

MS. CARDARELLA:  Judge, that wasn’t the question I

asked, so I’m going to object. 

THE COURT:  Overruled.  Go ahead. 

BY MR. CLARK:

Q.  This isn’t the way they were that day, is that correct? 

A.  No, they’re not in the same position. 

Q.  So, you had moved those.  So, these are not a fair and

accurate representation of what was -- what the furniture was

like on September 3rd?

A.  Pretty much it is. 

MR. CLARK:  Your Honor, I’m going to object now on

Plaintiff’s -- or Defendant’s #1 and #2 because I thought when

she said that they were the same as at the time of the incident,

I did not know that she had switched them around. 

THE COURT:  Let me see #1.  Let me see #1, #2 and isn’t

there a #3, too, as well?

MS. CARDARELLA:  There is, Judge.  

MR. CLARK:  Yes.  (Inaudible) picture. 

MS. CARDARELLA:  I’ve got the color ones here, Bruce.

THE COURT:  Let me have the exhibits.  Thank you.
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MS. CARDARELLA:  Uh-huh.

(Off Record Talking)

THE COURT:  Ms. Cardarella, what’s your response to what

Mr. Clark has said?

MS. CARDARELLA:  Judge, what Ms. James testified to was

that the photographs fairly and accurately represent the position

of the back of the couch against the wall.  And it doesn’t matter

what wall, that’s what she is saying.  This photograph fairly and

accurately represents the position the back of the couch had

against the wall on September 3rd.  I can ask her more questions

if the Court needs me to. 

THE COURT:  Is there any -- I’m sorry.  I didn’t mean to

interrupt you.

MS. CARDARELLA:  That’s all right.

THE COURT:  Go ahead. 

MS. CARDARELLA:  I can ask her more questions if you

want me to, but that’s what she said was a fair and accurate

representation. 

THE COURT:  Was there any reason why you didn’t have the

couches moved back to their original position when -- or were you

unaware of it or what?

MS. CARDARELLA:  No, I was aware of it, Judge.  I mean,

this is where a family lives.  There was, you know, the house is

lived in.  It’s a very tight space. 
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THE COURT:  Yeah. 

MS. CARDARELLA:  I mean, it would have taken a great

effort to move the couches around. 

THE COURT:  So, let me have both counsel up here for a

minute.  I just want you to be looking at the same items that I’m

looking at as we go through this here.  With regard to

Defendant’s Exhibit #1, the relevance of that for the defendant

is not the positioning of the couch in relationship to this lamp

or the item that’s reflected on the bottom here, but simply to

show how close it was against the wall. 

MS. CARDARELLA:  Correct. 

THE COURT:  Not necessarily this wall, but close against

a wall, right?

MS. CARDARELLA:  Right.  It was really the back of the

couch that I was using it for. 

THE COURT:  Right.  So, this is the part here, the back

of the couch to the wall.  That’s the relevance, correct?

MS. CARDARELLA:  Yes, sir. 

THE COURT:  Okay.  Now, with regard to -- and I’m going

to hear from you too.  With regard to this second exhibit,

Defendant’s Exhibit #2, that’s the same principle that you had in

mind there, right?

MS. CARDARELLA:  Yes, sir. 

THE COURT:  And then with regard to Defendant’s #3, I’m

a little bit confused about what this is.  Is this -- what does
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this reflect?

MS. CARDARELLA:  This is the bottom of the couch to show

the space between the bottom of the couch and the floor and the

dollar bill is there to give the Court that perspective. 

THE COURT:  Okay.  So, this is just simply -- this has

nothing to do with the positioning to the wall, it just says the

bottom of the couch has -- 

MS. CARDARELLA:  Exactly. 

THE COURT: -- has a lip that ends about whatever that

is, an inch and a half, two inches off the floor, correct?

MS. CARDARELLA:  Correct. 

THE COURT:  Was the floor where the couch original was,

was that carpeted though?

MS. CARDARELLA:  No.  It’s just -- it’s this laminar

surface.

THE COURT:  Okay.  You don’t -- you’re saying it was

laminated the same?

MS. CARDARELLA:  I think it’s a -- I mean I can ask the

witness if she (inaudible).

THE COURT:  Yeah.  I think you need to -- I want to know

kind of that if that was -- 

MS. CARDARELLA:  Okay.  

THE COURT:  And then I want to hear from Mr. Clark

though before you do that.  Go ahead. 

MR. CLARK:  Well, I guess my objection was I thought
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that this was -- supposed to be a representation of the way that

the furniture was on September 3 of 2015. 

THE COURT:  Right. 

MR. CLARK:  I did not know that they had switched those

around.  That’s why I was asking all the questions about the

outlet because -- 

THE COURT:  Right. 

MR. CLARK:  -- it does not appear from the picture that

one could put a light -- the plug into that outlet without

pushing the couch out a little bit more than it is right there if

it’s right -- 

THE COURT:  Right. 

MR. CLARK:  -- up against the wall. 

THE COURT:  For the limited purpose of showing the

distance between the back of the couch to a wall, do you have any

objection to that?

MR. CLARK:  I guess we’ve got a question.  Is this the

same side of the same couch?

MS. CARDARELLA:  It’s two different sides of the same

couch.

MR. CLARK:  Oh, okay. 

MS. CARDARELLA:  I think.  No, it’s the same side of the

same couch. 

MR. CLARK:  It’s the same side of the same couch?

MS. CARDARELLA:  It might be. 
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MR. CLARK:  Where’s the lamp?

MS. CARDARELLA:  It’s not.  It’s the two couches.  No,

it’s the same.  I can call Alan. 

MR. CLARK:  Okay.  

MS. CARDARELLA:  Alan took the pictures, he can tell us. 

THE COURT:  Let’s do that.  Let’s get him up and why

don’t you cover the -- 

MS. CARDARELLA:  Bottom of the couch. 

THE COURT:  -- the bottom of the couch with her. 

MS. CARDARELLA:  Okay.  

THE COURT:  Okay.  

MS. CARDARELLA:  Can I have Alan look at those, Judge,

so he can refresh his memory before he testifies?

THE COURT:  Yes, certainly.  You bet.

FURTHER REDIRECT EXAMINATION

BY MS. CARDARELLA:

Q.  Ms. James, I’m going to show you Defendant’s Exhibit #3

again.  And in this picture we see a dollar bill resting in front

of your couch, is that right? 

A.  Yes.  

Q.  And it looks like the dollar bill is sitting on a hard

surface.  What sort of flooring do you have in your living room?

A.  Tile. 

Q.  Okay.  When -- I’m going to show you -- I’m going to show you

Government’s Exhibit #9.  Is that the tile flooring in your
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living room?

A.  Yes.  

Q.  Okay.  And that’s the same tile flooring that’s pictured in

Defendant’s Exhibit #3?

A.  Yes.  

Q.  Okay.  On September 3rd, was the big couch sitting on that

tile floor or was it sitting on carpet?

A.  The carpet was kind of tucked up underneath it. 

Q.  Okay.  Like it is here in this photograph or more?

A.  More. 

Q.  Okay.  Did you change the bottom of your couch in any way

since September 3rd?

A.  I couldn’t.  I can’t. 

Q.  Okay.  Did you lower the bottom of your couch in any way?

A.  No. 

Q.  Did you raise the bottom of your couch in any way?

A.  No. 

Q.  But on September 3rd, it was sitting on at least maybe the

front feet were on carpet?

A.  Yes.  

Q.  Is that fair?  Okay.  Otherwise, does Defendant’s Exhibit #3

fairly and accurately represent the bottom of your couch and its

relationship to the floor on September 3rd, 2015?

A.  Yes.

MS. CARDARELLA:  Okay.  
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THE COURT:  Was that part of the couch, the back of the

couch sitting on the tile floor or was it sitting on the rugged

part?

MS. CARDARELLA:  So, Judge, this is the front of the

couch.  You asked about the back of the couch.  This is the front

of the couch. 

THE COURT:  Right.  And I’m trying to figure out -- the

gun though was found behind the couch, right?

MS. CARDARELLA:  Right.  Yeah.  

THE COURT:  So, what I’m trying to get to is -- 

MS. CARDARELLA:  Okay.  

THE COURT:  -- was the back of your couch -- sometimes

when we have, at least some people put a carpet in the middle and

maybe the front legs of the couch are resting on top, but the

back is still tile.  Do you understand what I’ve saying?

THE WITNESS:  Yes.  

THE COURT:  And is that the situation that you had in

your house where the back of the couch would have been on the

tile portion, whereas the front might have been on the carpeted

portion, or how was it?

THE WITNESS:  A little bit of the front of the couch was

on the carpet.  The back of the couch was on the tile. 

THE COURT:  On the tile.  Okay.  All right.  

MS. CARDARELLA:  Judge, I have a photograph that might

help refresh her recollection. 
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THE COURT:  Okay.  I think she’s got it though, but to

show it to her, yeah, go ahead. 

BY MS. CARDARELLA:

Q.  Yeah.  I’m going to show you Defendant’s Exhibit #11.  This

is a picture of your home after the police did the search

warrant, is that right? 

A.  Correct. 

Q.  And we see the big couch. 

A.  Correct. 

Q.  Okay.  Has the couch been -- in this photograph has the couch

been pulled away from the wall?

A.  Yes. 

Q.  Okay.  

A.  Pulled away from the wall, carpet pulled up. 

Q.  Okay.  And is this black carpet, is that the carpet you’re

talking about?

A.  Yes.  

Q.  And you’re saying that this carpet has been moved as well. 

They moved -- they pulled the carpet up a little bit too, is that

right? 

A.  The carpet has been moved. 

Q.  Okay.  And that’s the carpet that was just under the front

part of the couch?

A.  Yes, ma’am. 

Q.  Would you say maybe two or three inches?
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A.  About, yeah. 

Q.  Okay.  But the back part of the couch up against the wall,

that was on tile?

A.  Yes.  

MS. CARDARELLA:  Okay.  Judge, I’ve I refer to

Defendant’s Exhibit #12.  It is the same photograph -- I think

it’s the same photograph as Government’s #6.  I’m sorry, I

referred to Defendant’s #11.  I think it’s the same as #6, but

I’d like to offer it just in case.  

THE COURT:  You just offer it, yeah.  Just go ahead and

Defendant’s #11.

MR. CLARK:  I have on objection. 

THE COURT:  It’s in.  It’s in. 

MS. CARDARELLA:  Judge, I think I’ve laid the

foundation.  I think that all of the photographs are admissible

through Ms. James, but I am also prepared to call Mr. Bush to

help --

THE COURT:  Why don’t we go ahead.  I want to get at

least some clarity to what’s going on with the other stuff. 

Let’s see if we can finish up with Ms. James first.  Are there

any additional questions of her?  And I’m going to ask her to

remain around -- 

MR. CLARK:  Yeah. 

THE COURT:  -- in case some other issues come up after

Mr. Bush testifies. 
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MR. CLARK:  I have no further questions.  I guess I have

no further questions of her.

THE COURT:  At this point, right. 

MR. CLARK:  Yeah.  

THE COURT:  Okay.  Now, here is what I want you to do. 

We’re going -- unless, Ms. Cardarella, do you have any other

questions of her?

MS. CARDARELLA:  I don’t, Judge.  Thank you. 

THE COURT:  We’re going to ask you, if you would, to

step outside and we’re going to take some additional evidence. 

We may not have to have you brought back in here, but we may. 

So, I’d just ask you, if you would, kindly just remain outside. 

And if we don’t need you we’ll promptly tell you no, we don’t

need you.  Is that all right?

THE WITNESS:  All right.  

THE COURT:  All right.  Thank you. 

MS. CARDARELLA:  All right.  Judge, I’ll call -- 

THE COURT:  Do you need a -- do you need some time to

visit with him?

MS. CARDARELLA:  No, no, no.  We’re -- 

THE COURT:  All right.  

MS. CARDARELLA:  The truth is what it is, so, get him up

there. 

THE COURT:  Okay.  No, I know that.  But sometimes you

need to talk, so I understand that. 
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MS. CARDARELLA:  We’re good.  We’re good. 

THE COURT:  All right.  

ALAN BUSH, DEFENDANT’S WITNESS, SWORN

THE COURT:  Take the stand on your left. 

MS. CARDARELLA:  Judge, do you need me to go through all

the identifying who he is what he does for a living?

THE COURT:  No, just get his name.  We all know that

he’s an investigator for the FPD’s office. 

MS. CARDARELLA:  Okay.  Thanks. 

DIRECT EXAMINATION 

BY MS. CARDARELLA:

Q.  Can you tell us your name?

A.  My name is Alan Bush. 

Q.  And, Mr. Bush -- 

THE COURT:  Hold on.  Hold on one second.  What?

(Off Record Talking)

THE COURT:  Oh, yeah.  Bruce, if you’re going to talk to

your agent, you need to kind of move the microphone out of the

way -- 

MR. CLARK:  Sorry. 

THE COURT:  -- so we’re not picking you up on the

recording -- 

MR. CLARK:  Thank you. 

THE COURT:  -- talking about the judge or something like

that. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bush - Direct 100

MS. CARDARELLA:  Who knows?  I bet not.  

THE COURT:  All right.  I know. 

BY MS. CARDARELLA:

Q.  Okay.  Mr. Bush, have you been to 2202 Monroe?

A.  I have. 

Q.  And when was that?

A.  November 13th of 2015. 

Q.  And for what purpose?

A.  To interview Ms. James and to look at the scene. 

Q.  Okay.  When you were talking to Ms. James, did you talk to

her in particular about the furniture in her living room?

A.  I did. 

Q.  And did you determine that there was any difference between

the furniture on November 13th and the furniture on September 3rd?

A.  Yeah.  Ms. James advised that she had swapped positions. 

Instead of the long couch being against the living room wall on

the -- immediately to your left inside the door, it had been on

the far wall. 

Q.  Okay.  Did you do a visual inspection of the couches and the

walls?

A.  I did. 

Q.  How, if at all, were the two walls different?

A.  They were basically the same.  The -- I’m sorry, go ahead. 

Q.  Okay.  What did Ms. James tell you about the couches versus

the walls, the relationship of the back of the couches to the
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walls?  Did she anything about those relationships in November

versus in September?

A.  She said it was basically the same, just pushed up against

the wall, or near the wall. 

Q.  Can you give us a rough estimate of the size of that living

room?

A.  Twelve by twelve, ten by twelve, something like that.  It was

small.

Q.  Okay.  How much walking space was there with the couches

pushed all the way up against walls, as they were in November,

and then there was I think a coffee table.  Was there a lot of

room to maneuver around?

A.  Not, it pretty tight. 

Q.  Okay.  Looking at Defendant’s Exhibits #1 and #2.  Are those

-- do you recognize those photographs?

A.  I do. 

Q.  Did you take them?

A.  I did. 

Q.  Okay.  Are those pictures of the same couch?

A.  They are pictures of the same couch, part of the same couch. 

Q.  Okay.  And that’s -- is that the big couch or the little

couch?

A.  This is the big couch. 

Q.  And the wall then is a different wall than it was up against

on September 3rd?
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A.  It is. 

Q.  Did you talk to Ms. James about the placement of the couch

and then have, you know, have her place it against the wall in

the same way it would have been against the other wall on

September 3rd?

A.  Yes.  

Q.  Okay.  And she did that?

A.  She did. 

Q.  Okay.  

A.  It was basically in the same position already. 

Q.  Okay.  There is a -- I think in Defendant’s #1 we can see a

plug with an outlet -- 

A.  Yes.  

Q.  -- in the wall.  We can’t see that Defendant’s #2.  Are you

able to explain how it’s the same house, but we can’t see that

outlet?

A.  Well, in #2 it’s a little closer perspective of the end of

the couch and it is a little darker, so the plug would be a

little bit -- probably right down here just barely off the

photograph. 

Q.  Okay.  What was your point of taking those pictures?

A.  It’s really the only way I could access the couch without

moving everything around and I didn’t want to disturb her house. 

So, the photograph was taken just basically to show the end of

the couch in proximity to the wall.  
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Q.  Okay.  And then Defendant’s #3 I think is here.  

A.  I don’t think -- 

Q.  Here it is.  Here is Defendant’s Exhibit #3.  Do you

recognize that?

A.  I do. 

Q.  Is that a picture that you took?

A.  Yes.  

Q.  What was the point of that picture?

A.  This picture was taken to show the -- how close the bottom of

the couch was to the floor.  I did not have a measuring device

with me.  I didn’t have a ruler or tape measure or anything, so I

improvised and pulled a dollar bill out of my pocket just so you

could get perspective of the distance. 

Q.  Okay.  In your opinion, was that enough space for a person to

get under the couch?

A.  No, it was not. 

MS. CARDARELLA:  Okay.  Okay.  Judge, I’d moved for the

admission of the pictures and they’re in, but I’ll move again

just to make sure. 

THE COURT:  Right.  He’s objected, now he’s renewed his

objections, I think, to #1 and #2. 

MR. CLARK:  Yes.  

THE COURT:  I don’t -- I think my questions were about

#3, but I don’t think you objected to #3. 

MR. CLARK:  I actually did object to #3, Judge. 
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THE COURT:  Right. 

MR. CLARK:  It was #1 and #2 because this -- they’re not

a fair and accurate representation of where the couches were on

that day and they don’t even appear to be arranged in the same

way, so. 

THE COURT:  Do you want to ask Mr. Bush any questions -- 

MR. CLARK:  Yes, I will. 

THE COURT:  -- before we resolve that issue?

MR. CLARK:  Sure. 

CROSS-EXAMINATION

BY MR. CLARK:

Q.  Okay.  So, Mr. Bush. 

A.  Good afternoon. 

Q.  So, Defendant’s #1 is a picture of the end of the couch, is

that right? 

A.  It is. 

Q.  And where that couch in this picture is located would be on

the side of the room with the front door?

A.  It is, yes. 

Q.  Okay.  So, you’ve got the front door and then you’d have the

couch there.  Plus, in this picture, at least, it shows a lamp.

A.  Yes.  

Q.  All right.  And then there’s a plug-in behind that couch, is

that correct? 

A.  There is. 
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Q.  All right.  Defendant’s #2 is the same picture of that end of

the couch, right?

A.  It is, yes. 

Q.  And at that point you have moved the lamp away from that

area?

A.  Actually, no, I didn’t.  I moved my camera position a little

closer and a little farther down. 

Q.  Okay.  

A.  But I did not move anything. 

Q.  You didn’t move the lamp.  This is just a closer shot and you

can’t see the plug-in at all, is that right? 

A.  Exactly.  Right. 

Q.  Now, in -- let me show you Government’s #4.  And that’s the

couch next to the front door.  In this -- you’ve been here while

the testimony was going on?

A.  Yes. 

Q.  So, you know what the layout of the house is, correct?

A.  I do. 

Q.  All right.  So, in this one, Government’s #4 shows a picture

looking into the living room from the kitchen, is that right? 

A.  Yes.  

Q.  All right.  So, in Government’s #4 it would be a picture of 

-- from that angle it would have to be the loveseat, is that

correct? 

A.  Approximately, yeah.  This, where the loveseat is right
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there, this end of it would be approximately in the same position

as where this picture was taken from. 

Q.  And in addition in Government’s #4 there is no lamp at that

end, correct?

A.  There is not. 

Q.  Okay.  So, to be clear, the furniture was not in the same

position it was at the time of the arrest, is that right? 

A.  Yes, it had been moved. 

Q.  And the lamp wasn’t there at -- in the same location, is that

right? 

A.  It does not appear to be, no. 

MR. CLARK:  Okay.  Again, Your Honor, the United States

would renew its objections to Defendant’s #1 and #2 as being --

this was -- 

BY MR. CLARK:

Q.  So, everything had already been moved, is that right? 

A.  I’m sorry. 

Q.  Everything had already been moved?

A.  It had. 

MR. CLARK:  Okay.  Would object to Defendant’s #1 and #2

as being relevant, I guess, as a fair and accurate portrayal of

the furniture. 

THE COURT:  Okay.  Ms. Cardarella. 

MS. CARDARELLA:  Judge, a photograph needs to be fair

and accurate, it doesn’t have to be exact, and people -- the
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Government often introduces, for instance, photographs of a car

that looks like a suspect car because it fairly and accurately

represents the car they were looking for when they were looking

for a suspect.  These photographs fairly and accurately represent

the back of the couch, which hasn’t changed in its placement

against a wall.  It’s not the same wall and that may go to the

weight of the evidence that you choose to give it, although,

frankly, I don’t know how it could possibly negatively affect the

weight of the evidence.  But the fact is it’s the same back of

the couch against a wall in the same room.  And since the

Government, they’re the only people who knew the relevance of

this couch, didn’t take pictures before they moved everything 

around for their search, this is the only photograph we have that

can tell the Court what it looked like, what that couch looked

like before Deputy Roberts moved it.  So, it is relevant and it

is a fair and accurate representation of the back of that couch

with relationship to a wall. 

THE COURT:  Anything else, Mr. Clark?

MR. CLARK:  No, Your Honor. 

THE COURT:  Okay.  I’m going to admit the two exhibits

for the limited purpose of the testimony of the witness, Ms.

James, as to the distance between the back of the couch and the

wall at the time of this event.  And so for that purpose, it’s

going to come in.  Okay.  Now, any -- I’m sorry to leave you up

there.  You can come down. 
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THE WITNESS:  That’s all right. 

THE COURT:  Is there any need to call back Ms. James at

this point?

MR. CLARK:  I don’t think so, Judge. 

MS. CARDARELLA:  I don’t think so either, Judge. 

THE COURT:  Nobody else has any questions of her, so

she’s free to go.  Is there any additional evidence by the

defense?

MS. CARDARELLA:  No evidence, Judge.  You know I like to

summarize, so if you’ll let us do that, I would appreciate it,

but I don’t have any other evidence. 

THE COURT:  Okay.  I’ll give you a few minutes, but --

and there’s no additional rebuttal evidence by the Government  

or -- 

MR. CLARK:  I don’t believe so, Judge. 

THE COURT:  Okay.  All right.  So, with regard to that 

-- Alan, would you maybe tell Ms. James that she’s -- I promised

her I’d give her a heads up if we didn’t need her, so if you’d do

that. 

MR. BUSH:  May she come in, Your Honor?

THE COURT:  Yeah.  Yeah.  Sure.  If the record has been

completed now.  We’ve closed the record.  And so, the burden is

on the part of the United States.  Do you want to talk first or

how do you want to proceed?

MR. CLARK:  Sure, Your Honor.  Well, there’s a -- the
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United States filed a response in this case with respect to the

Motion to Suppress.  We believe that the evidence shows that

during this protective sweep -- 

THE COURT:  Get near the microphone, Bruce, so that

we’re picking you up. 

MR. CLARK:  Oh, sorry.

THE COURT:  You can come up here if you want. 

MR. CLARK:  Okay.  The United States believes that the

evidence shows that the officers involved in this arrest were

conducting a proper protective sweep.  Their training and

experience led them -- is that they need to check anything in the

immediate area where somebody could be hiding.  And at that point

the couch was large enough for someone to be hiding in.  And you

heard testimony from the officers that people hide in all sorts

of furniture even, for example, inside a hideaway bed.  So, their

training and experience indicated to them that they should check

that couch, which they did.  Deputy Roberts pushed the couch with

his leg to check the weight and then pushed it a little bit to

see if anybody was hiding back there.  What he saw was part of a

gun.  Now, in the pictures that we have with the Court, this is

after the search had been conducted and the gun had already been

secured and you see the entire gun and you see the bullets and

you see the magazine.  That, clearly based on the testimony that

was presented, was not how far out Deputy Roberts pushed out the

couch because he didn’t have that view at all.  So, he pushed it
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out far enough to see if somebody could be hiding behind that

couch or inside that couch.  The United States suggests that that

is a proper protective sweep and that the evidence of the

firearms should be admitted on that basis. 

THE COURT:  Okay.  Ms. Cardarella. 

MS. CARDARELLA:  Thank you, Judge.  Okay.  Judge, this

was not a valid protective search.  And if these officers are

trained that they get to look anywhere they want after they do an

arrest, then they’re being trained wrong and that doesn’t make it

right.  This was not a valid protective sweep.  Maryland vs.

Buie, which I cite in my motion and which is a Supreme Court case

says if your suspect is already under arrest, you can only do

that protective sweep when the searching officer possesses a

reasonable belief, based on specific and articulable facts that

the area to be swept harbors an individual posing a danger to

those on the scene.  And Deputy Roberts said he didn’t have any

facts that led him to believe anybody was there.  He just didn’t

have any facts to lead him to believe somebody else wasn’t there. 

That’s not the standard.  The standard is you have to have an

articulable reason to believe somebody else is in the home.  In

fact, other officers on the scene had been told that there wasn’t

anybody else there and they had been doing surveillance on the

house for five hours and nobody else was seen coming in or

leaving the home.  So, there was no reasonable and articulable

basis to believe that there was somebody else in the home who
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might pose a danger to them.  Mr. Waters had already been taken

out of the home before they conducted the protective sweep.  They

took him into custody.  They frisked him, made sure he didn’t

have any weapons on him and then he was immediately taken out of

the house.  So, there’s no lunge area here.  There’s nothing he

could have done.  He was gone by the time they did the protective

sweep.  It wasn’t a protective sweep, it was an unlawful search. 

The Government in their response, Judge, suggests that this is an

inevitable discovery case.  It’s not.  They found that gun during

an illegal search and then they used that gun as part of the

basis for their search warrant.  So, their search warrant says

they’re at the house because they’re going to execute an arrest

warrant.  They’re allowed to do that.  Then their search warrant

says we think he’s a drug dealer because this unnamed person that

nobody knows who it is gave us -- made a phone call for us and

said that it was a phone call about narcotics.  Nobody knows what

kind of narcotics.  Nobody knows what language was used to

describe those narcotics so that you, the Court, could determine

whether or not it really was a phone call about narcotics.  Judge

Bushur who issued the warrant couldn’t make that determination. 

There is nothing in there that tells us, A, who this person is,

or, B, that he’s a reliable person.  So, even though they can

sometimes rely on confidential informants in their search

warrants, they can only do so when that confidential informant

has a reliable history of proof of reliability.  And that
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information, that proof of reliability is transmitted to the

court.  That wasn’t done.  And, in fact, Detective Keil, who

wrote the application for the warrant said, no, I don’t think he

is a CI.  This is just some guy they stopped on the street

because they thought he knew Mr. Waters and they’re -- I think

what they were trying to do was to make sure they were at the

right house.  But that was part of their basis for a search

warrant.  That alone isn’t going to get them a search warrant. 

The user quantity of narcotics they found in their protective

search, that wasn’t going to get them that search warrant alone. 

They relied on the gun that they found in an illegal search and

now they’re trying to piggy-back it into a search warrant.  That

search warrant is no good and you can’t say this is an inevitable

discovery case when the very seizure we’re complaining about is

relied upon to get the warrant that they’re saying leads to

inevitable discovery.  So, Judge, this is an illegal search and

the evidence should be suppressed.  

THE COURT:  Let me ask you kind of for -- so, I

understand kind of what your point was with regard to the couch

and its distance away from the wall.  Your theory is that once

they took him out of the house, they should have packed up and

left, right?

MS. CARDARELLA:  Judge, I do believe that once they took

him out of the house, they don’t get to do a protective sweep. 

That’s what Maryland vs. Buie says.  But even if -- even if they
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can, even if the Court says, yeah, I do find that, even though he

couldn’t articulate it, there is an articulable reason to believe

there’s somebody else in the house, even if you take that step,

they can only look somewhere where it’s reasonable to believe a

person might be hiding.  That couch is right up against the wall. 

There was no testimony that anything, that the end tables that

are right next to it were disturbed, that the lamps were

disturbed, that it was askew in any way.  So, to believe that

somebody is hiding behind the couch -- 

THE COURT:  I just wanted to make sure I understood that

you’re talking about the first -- the authorization to even begin

a search, but then even if it was authorized under a theory here,

then -- 

MS. CARDARELLA:  They have -- right. 

THE COURT:  -- they went beyond the scope of what a

protective search would be, right?

MS. CARDARELLA:  Yes.  

THE COURT:  That’s your second -- 

MS. CARDARELLA:  So, for instance you can’t look in

dresser drawers for people.  You can’t look in shoe boxes for

people and you can’t look behind furniture that has the back that

this furniture has that’s pressed up against the wall which is

what the undisputed testimony is.

THE COURT:  But your first theory is that they shouldn’t

have even done it?
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MS. CARDARELLA:  Right. 

THE COURT:  And then secondly they went beyond the scope

of it, right?

MS. CARDARELLA:  Right. 

THE COURT:  Is there a third theory that we’re

advocating here?

MS. CARDARELLA:  No, Judge.  I think the pictures -- 

THE COURT:  Well, other than the inevitable discovery

thing that you’ve mentioned.  

MS. CARDARELLA:  Right.  They mentioned that.  I don’t

believe I did. 

THE COURT:  No, that you addressed. 

MS. CARDARELLA:  Right. 

THE COURT:  That you’ve already addressed. 

MS. CARDARELLA:  Right.  No. 

THE COURT:  That’s another theory that you’re -- 

MS. CARDARELLA:  Judge, I think both -- or all of the

Defendant’s Exhibits #1, #2 and #3 show that this isn’t a couch

where somebody could have been hiding under.  That’s why we have

the picture of the bottom of the couch.  In Deputy Roberts’ own

testimony was that when he did his hip check it moved.  That

doesn’t sound like it’s got the weight of a person in it or

behind. 

THE COURT:  Okay.  

MS. CARDARELLA:  Because it sits right up against the
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wall. 

THE COURT:  Right.  Let me ask you one final question

that really is not, I don’t think really comes into play here,

but I always get concerned when the Federal Public Defender makes

an objection and based on, for example, the hearsay rule.  I

think it’s been pretty well acknowledged that under Rule 1101 of

the Federal Rules of Evidence that hearsay is admissible.  And so

I don’t know if you were trying to protect the record for

something or if there’s some additional information that you want

me to be aware of about that, because if there is, I’ll be happy

to let you submit cases to me -- 

MS. CARDARELLA:  Sure.  Thank you. 

THE COURT:  -- so that I can understand where my

failings may be.  And I’ll let Mr. -- you know, Mr. Clark to do

the same.  But I think it’s clear -- 

MS. CARDARELLA:  Judge, I think that hearsay is

admissible at proceedings, but the hearsay still needs to have an

indicia of reliability.  So, while hearsay is hearsay because

it’s generally not reliable and we let it in at this type of a

hearing, it still has to have an indicia of reliability. 

THE COURT:  I agree. 

MS. CARDARELLA:  I make it my practice to just go ahead

and make the objection.  If nothing else, it brings it to the

Court’s attention, hey, you’re hearing hearsay.  Please, as your

reviewing the testimony, please make sure that it is -- it does
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have that indicia of reliability before you give it weight. 

THE COURT:  Right. 

MS. CARDARELLA:  In this case, you know, I’m fine with

the objection that I made and with the ruling that you made. 

THE COURT:  No.  I just wanted to make sure I wasn’t

missing something here. 

MS. CARDARELLA:  No, sir. 

THE COURT:  So, I understand the fact that it’s

admissible, but, you know, I have to consider the weight to give

it, if any, --

MS. CARDARELLA:  Right. 

THE COURT:  -- based on what is reported to me, so I

can’t just kind of assume that they’re not going to make that

finding, so.  Okay.  All right.  Now, Mr. Clark, anything else?

MR. CLARK:  Well, I would point out, and the Court will

know when it takes a look through the affidavit, that they didn’t

get the search warrant based on the statement by the individual

that they talked to.  They got it based on the fact that they

went in, that they talked to the individual, plus, they went into

the residence and they plain viewed -- and nobody is arguing

about that -- they plain viewed the drugs that they found.  And

that was part of the basis for the search warrant.  It also does

mention the firearm, but there was an independent basis for that

search warrant independent of the firearm.  And so I do think

that the inevitable discovery rule kicks in on this case.  There
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was, in fact, if you reviewed the testimony, there was movement

at both upstairs and then downstairs.  And when they went in, the

defendant was upstairs which could indicate to them that somebody

else could have been in that house.  Also, you do a protective

sweep for officer safety, not as a search, but for officer

safety.  So, you look anywhere someone could be hidden.  Probably

the most vulnerable time is when you’re -- if you turn around and

you start leaving without checking an area and your back is

turned to that area, that’s where the greatest officer danger

occurs and you would naturally, it would just make sense, to

check an area before you turn your back on it.  And so that’s why

the protective sweep is done.  And that’s all that I want to say. 

THE COURT:  Okay.  Anything else?

MS. CARDARELLA:  Judge, I just refer the Court back to

Maryland vs. Buie that says -- and I don’t know, I have not

researched whether or not the searching officer’s knowledge

includes the knowledge of his peers.  

THE COURT:  Right. 

MS. CARDARELLA:  I don’t know, but it doesn’t say that. 

When a searching officer possesses a reasonable belief based on

specific and articulable facts that an area to be swept harbors

an individual posing a danger to those on the scene.  That’s when

you can do a protective sweep during an in-home search.  And we

don’t have that here.  I’ve already talked about the inevitable

discovery.  And, Judge, I do want to mention about that couch
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again.  Deputy Roberts said that what he found is people hiding

inside couches like inside of the folding part of the couch.  You

access that from the front of the couch.  So, why is he moving

the couch?  He’s looking for stuff.  They found -- they saw the

drugs in plain view.  They think they hit the mother lode and

that’s why he’s moving the couch and looking behind and under the

couch, not in a place where a person could be in the first place,

not where they should have been looking anyway.  They’re done. 

They’re done there.  They had an arrest warrant.  They executed

the arrest warrant.  They should have left. 

THE COURT:  Okay.  I think we’ve exhausted that, haven’t

we?  All right.  Thank you both very much.  I’ll try to get a

transcript promptly and get it resolved for you.  Can I get all

the exhibits up here so that we’ve got all of them in one place?

MS. CARDARELLA:  I think you might have -- oh, there’s a

bunch right here.

THE COURT:  Yeah.  Just -- 

(Court Adjourned at 3:57 p.m.)
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