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Musi, in as it scc&s Invc o appcaI from those,  
pmijms,  of the App I1atc Dvisn ocdr That 
ffimwd ihe Fchcuzy2 2015 and Fcbruaty 25,  20IS 

WokCornpcnsoitBoird dacisloni, and tlia* 
pert Of iio January 20, 2015 Worker Comeitoit 

crd enienckd diion dcaying the application Cot  
Od Lion arsWor Ii.il I Ud review, disrrthsed 

upom tho around dmisuch prtor" the odet4o 
ant finally dc mine the proeedLns wkMti ihe  
amning ,of the CorutiuIiQn: noOoi'i, iofir ag, it 
*Wks ki'c Lo  appeal from tttt pwt[on of The  
AppLe D,vcn ordcrthm disrnidpcI 
frintIMerJnLa1y 27.2015 Worker' iCownperksmim  
-loard urnw1ed decisior, dismissed Lipom the groiuid 
chug an it) that portion of the (der, appcIInt flat 
prIy arivc*t motion 1iir Icave to kppaI nibetwis 

iud,ge Srti tno& no port, 
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In tho Platter of the Claim of 
SRAKOr KI RMP1D, 

Appellant, 

GtMAN, EDES & SBROFF 
at a) 

Respondents. 

WORK}1S' OONP1NSATION BOARD. 
Respondent. 

(C1aiQNO 1.) I1BNOBANDUM AND OEDR 

In the }Cater of the Clais of 
SHARON IL BLAND, 

AppelLant, 
V 

RONCO COMMUNICATIONS et 
Re8pcndct 

WORKERS 1P}PSTION BOARD, 
Respondent.  

(Claim No .. 2.) 

Calendar Date; April 26 2017 

Before Carry, J.P. Lynch, Roac, Clark And Aaons, JJ. 

Shnran K. Blend, Lewiston, appellant pro so. 
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Leven L Licht Spcciii1 Punds  
Thy (Jill B :Singer-  of co) 

ConvvLIOi Oomitte Tespoibdent 

OonraUoCiiinznittee, 
for special Eiirnth 

Hambergt & Wi 1thiffio (Renee E. :Eeltgar of oünsefl 
for Ronco Comnmnications and, annoth-cr,rpondit 

Aaron J. 

Appeals {1,11 frog mi endo ch1041 o the WQTk& 
Thard F  filed January 20 2015 which, OMOR91  other 

things, ;kpprovtd daabt'S request for a variance and deni 
c1airanta roqicst for reconsideration and/or lull Board rewiew,  
(2) from a decision of Board, filed January 21, 2015- Which 
ruled, song other things t  that tluioaftt did hot 

qutia1 caus:a]L] -related mi ry1  hirtm ft NbTt iai pirnt 
of deraeto-mar1ted degree and Olastaintd 0, 60% ioe of 
wage-earning cpac.ity F ) from an aertded decision of said 
Board s  filed Jnuty 27, 2015, which, aaertg other things, 
approved claimant's request for a variance and denied requests 
tOT te naideraion and/or fuJi. Boar4 tviow, {4) from edecialon 
of said Board, filed February 2 2015, ,hivb deiivd Cli !)nt 
request for reconeideration and1 jor full rd reviev, 0-nd 5) 
from a decision of 60id ReArd., filed Ferua9 26 , 2016 , which 
4en.ied claimant's  rcquct for rveanaideration and/or :full Board 

The underlying history is set forth i 'Prior Oppeola to 
this Court ftwcdvrtg these parties Kattr_oL13liiicLvJLeUmnm 

SChtpf, 17 4J)d 146 [20163 lv dismissed 26 NY3d 948 
[2015) lrj xLjLi&y (ci1.m,Brydaes. & Schroff, 108 AD-3d 
069 i20l3., lv ,  'diised 01.  :sTM 20 I[2O1]; Platter of 'Bland v 

elLmam Brdes Scliroff 1  100 AD3d 1.289 (2UJ2J I  lv 'ned 2U 
F,'d 105 12013) Briefly, in 1993, a wotkr' compensftion 
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Uain was, for aijt Wain io.. 1 and, in ZO8, 
iesponsibiL1ty for E1 .R1Th was  Si12)5eC[Uflt1y tianErE rr13 to 
peeial Fund for Iepen4i Cei A1tac in 200 1  a second, c11m 

W$$ estabIlEft8d tor wbwh Jri uruee cafnpan.,W wa 
me-püib1e (claim No, 2) Libiiy wai aprtione equally 

twrn the two c lams. 

Th !  Irat pa1 & appeal fron cimint 
variance reiuet wale thGIJg er telng pby'sacian to treat 
her thoracic outlet yho* vIth qui*t tteapy, 'tie Workers 
O)mpensaticm Board. 1enid tbo v4xrio-n-ce it au the basis that 
cUiiint di not prperly file a nquct for rew, but this  

wxs sabsequently reversed, by tii vt (Kattor  of  
flan&.YL Gellman. ArAgey & Schroff,  103 Ai3d at 71) Upon 
emi;tal, the BittI, im a )Iiy 2013 decision denied the variance 

Feest on the lertE. Aftor cledmant sought re cons ideratici, 
he hard jEeuel a larniaTy 20, 2015 anondea vjj jyn cic]juiiu. 

that full Uc'rd review was unwarranted. Tbo Rd olso fourd 
that the rerueis md arnutig 'therapy wac iiio appropriate for the  
trea;cnit of thnd utlt syndrxme and r€veii .a prvicua 
finding In the Ray-  HIS iim that; the ShouldEr Injury NEdic1l 
¶h'earierit &idelixi'sa dc riot iqJy to thoreic outlet syiirfrciie 

)gajriing the second appal (npcal No. 201 . 
(nmpin:titit Law Juli  (hereinafter VCLJ) amended claimanV e  

c18im to :L-ricludo ConsequetmCial mfacia1 pain Eyfldrome but not 
Ec'r fihimy1 i cMn]itiU. The UCLJ also deterainel, that 
claimant hab reached maximum nEdic4J1 poeiiit that she had 
:p'tt* t ipiirmQrLt of da trhat, she )M Ri 
60% loiss f wage-emraimg capacity and thi; sLit tried to fluwicc 
(ha, troatIng phy,.Ri-cian im violationf 
Oompritiot 1J-i (6' 1e Larird, in a decision lasilEd 
,lDmuary 21,, 2015 rcvvxd th WCW- is ffipding thi± c&imnt, 
violated Vorkr 4p salt io L Ia (6) anc otherwise 
tboLd th 'bm.Lanoa of tho VCL.-J' e  finkimf 

tkhg third ppe]L (appl No, 9P7), 
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approved clrniint'S rcq;$t tot  Dot therapy to treat her 
Iau8aliy-re1at!d tibrwylii and ftigrineB. tn an August 2 
20143,  decision the Boar] uphold tMs d irtio1 *nd •ftI!the ir 
fowd that the Shoulder Injury Medical Treitaclit Guidelinear do 
mot apply to thorcic odiet yndrcme. In an amended deciion 
tssued January 27 210I6, th vn'1 - ixvd d'rçii i Lb Zisodlugto L&ui 
ci ai.amt h4I a, citu 1 yrq1 mtod fflrRy Lgia condition and that 
the Shoulder injury KOdLICVI Treatment Gutdeiina do not aply to 
Lhracic outlet syMroln3 The Bobtd 4 r, dtettiFIstioi% that 
ciaiL 'was erttitled t Botox therapy for th igrii 3j3t 
intact 

Regarding the Fourth ppqi (iipp*1 52U4), 
directed  Travelers to rai-mburse Claimant for cortalu medical. arK. 
travel expehee. In an August 27, 2013 dedin tbrO Boud 
rcciiidd J1ie WC1JS deiion F  fouiid that Travelers was entitled 
o an  audit of -clairovint'a tiain.ed expenses from 2008 and 2012 and 

directed Travelers to prOvid Jij*nL Wfid the Board with the 
results of the audit. 'fla1an.t EUk5CQUCntL jYfSOUSh1 
reconsideration and/or 'u11 Botird rii* of. and ORD d1rectly 
ipp1ed frantl  the Augt 27, 201B decision. The Board diiid 

s •ppJiation for reconsideration and( or full Board 
review in a decision IUed February 2, 201,51 

Regarding the fif th appeal Cuppcnl 610 , 072EP CLJ 
concluded that claimant was, tthd to the 1b met 
June 28 to,  Deeeber 2311 and grated certain awards for that 
tinw pvriod The Board, in a deciFiin issued August 26 2013 
determined that ci s *t tckht to the labor market had 
been proven and modifie! the GLJ sward for eertai-ii tiwe  
pr$ods the Board as determined that claiant was not 
entitled to travel expenses related to OUt-Of'-ItSUD Ltivci for 

We affirmed the Board's Aug.ist 27. 2Ol. decision iion 
,aiie1 (N.Ur o1 B1u'iJ v Cellmn1  8rydgee & ShrDff, 

127 .AI3IJ at 147-148). 
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tint. Giahi reportsideration andfor 
fi11 Btd EVLW of, and a]LO dirct1y appealed fom, the August 
26. 2O1 ! The Board in a dei iii1 fILM Pby 2 ;  
2015 deucd lit' quet for reconsideration-and/or hill 
Beard review. C1Laiint veparat-ely appeals from these five 

have eanzolidiated thi vppeaM for disposition s  

I. the firat appeal claimrt infti4Uy thallenges te 
:ftndirmg that the treatment 'of thoracic witlt ndrüi 

f811s withiu the hoiider Injury Medical Treatment ilin 
The Board bas the aiithority to prriigete medical treatment 
iilin.& dnig th atr Qt çcmr treaLment 

ti wr Kigin yjatoLtLY 1,nrk CnIenLii4o11 Rd 
:24 NY 491  43 [20141) Art ap;ency '. C-Oni3truction of its 
statwt ifn6l r4-guhtinna will be upheld If rational a. 
i'easouable g7f (MkCtr- for Learning & 1ei -fflJJj 

.113 AD3d .84,, 83 [20061, dLtised rtd denied 6 WY8d, 846 
[200S1).. iiere the Board xp]iainI Uwt "thQrc outlet 
syndrome i.5,  dewed a brachial plexuja ijiry nLg  
sh-outdarjnjur and, therefore cd by the: Shoulder Injury 
Medical ctn1; Guidelines,  The doeurientary ftwCht 
reveals that iD eaaJi w i't to claian from ithe: rd 

dical Director's of1ie piniiiig tb,wt. under the Board's 
thoracic outlet syndrbmit bas boon ihd itiiin the 

Shoulder jt kdii PAtThn:t Otflidl - A Ih 
liiti&ht"f% Conr]L'entiaO ir e without merit 

Ginimnt iii ootnk that the Board's denial of hr 
vriance request for aquatic therapy waK no-L t upprted by 

evidence.. We d1egrae, hThc,  bur-deft or Proof to 
establish thti( 0 Vr1IJiCI it appiiriate for the iolalment miii 
mgd11y neii,'shall rest on the Treating Medical Provdcr 

2  We affirmed the Board' a August 26, 2OI3 acclszo- -ik upon  
dliamwt mppoL M of flarid, v Cellmn 4  Brydea & S  
127 AD3d. at 1437).. 
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reti the viaice (12 ]YRR 824.11  [uI [2),J! I o1 
oJC LY. Workers' 'Compensat1n DL, 

24 

WYd at 468). 
Here,  Bennett Myct C-10ifAckat"a iTeating neuro1oiath, submitted 
thei vartance form and medical t.&tcsitt of necessity and 
tiUd at the heariiig tivat ci moiit H:L dame well with aqua 
therapy Notably however, Myers recognie thft, 

juct particpation an 'gggO thery 11wit 
fitnatl' one.11ty he@ not lnprove& Mthtioia1lyp ?iyera fc14 to 
cKplain in the mediCl ttitvflie1t'1 of caity wky other treatment 
a-PtIons under the Medical Trcñrnci1jt idelinee were not 
ppropi-Iate (Bee 12 hYCRR 3-24.S, [Li] ) () [J) AccorthngLy 

fifld 1tat thRtntia1 evidence Eupport tc ]RUII4' a 
deteTW_'AAt4OP that Myere failed to establish that trh Qtte4i 
Variance fly Rtcesam  for claimant (flnfl 
Miattr of Kiin v Stn 1 N.Y. Workers' coinDemsation 

at 4GB) 

As to the S, ond appeal claimant bore the burdon Of,  
demonstrating, thrawah evopetent medical evidence, the 'etiC 
of a causal rel ioiihip between an established work-related 
injury and an alleged cottcqUJODUAI hjiiry Matter of'White v 
guie, 147 ADd 1178., 1173-1174 [2071) itht a sulmequent 

digability are consequentially fr b Csigtift COP—PeTUMble 
1npury it LI £CU qVe6tiOA for r'a&llutlGn by he Boar& 4dnd  itt 
determination will not bc 4tuubed ihen euppored by substantial 
evidence" (Matte:L tøfl v o/Kraft Co. .,  123 A3d 
E0 1$U 12014) [internal quc4tioi1i indc, bracIetfJ and 
c tations' ittedL1 ) 

If--re, the record revea]is conflicting mvdiC*l OOAOVMCO am  
whcthcr cmi nt'a alleged fibinmya1gia was, csusally related to 
her work-relte irs (see Matter of Connolly v Hubert' a 
Bery Inc.., 915 AD3d 11I6 11I I24)J2J) 1e g'urthr note that 
ono of claimant's treating urolc.gias t tii.4 that CIAiidamlt, 
adId not meet all of the diagnostic criteiriEl for EibrcycJii 
Btc Uw 'rem,olution of conflicting medical opinions is within 
the rov~,nce of the,  Board,  its finding is supported by 

7 
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b*tt1a1 ev1dcice, fJfl4 it wrill not,  be diat-uiVFbed ( 
.Johnson v Adams & 140 /d3c1 152, 15531 [20161 Ntter_of,  

iiigv Aelica Texti1r 9' A133iii 1:2942  12196  
(2018J} For sjmjjar raaaona we discern no basis to disturb bc 
Board's di that claimant had a partial iirt of i 
modeatc - tø -marked dcgrcc ( ttter of .$oluri v Superformula 
Prods, Y 26 AD3d 1292, 12Q2-12PS I12L ttei*tJrraiiia 
v 'Ontario Honda, 32 AD3d 64 644 120061) 

We: Jzo Cet n basis a to disthrb th8 Bard' fidng 
that laiat J % U!%4 if wageernxng caacity. V!imtit. 
mho had a ache1or' dcgrce iln, tkccotjnCJ,ng and pL paralga1 
certificate,  teetified that sbo _J~~f  ,j eripkiblo mof a nit1mum of four 
hours, of moving around Mr• testifed that C lai-mAntcam 
ptrfornni her da:ily living,  activities on hr own,, thElt Sbe 4W,not  
rqu1 any assjstjve device for we1king and that ijc 4ILd not 
impose: any driving upon claimant.. Frêrmawe 
Myers stated, that chIitant ouW ppte cputer docunekita and 
je vie recognition software,  In Rn eMPILOYMN-Ont, setting 1th1 
vved computer work.. Kcrs aio ttified Chat h11e imai 

would Wove Su'es with sustained work, 5110  might be ablio to 
pGrJodic-&fly wot work days  In view of the 

on elude tht ania1 evidence exiats to 
support the Beard" is termimntior tut u4ut had a 50% lo s of 
*tgerning capacity (Seg  MattBr of M,  in" 3LnhUtLah & Bi0x 
uJ'aee 1't Operating kuth 139' AD3d 1O4 106 (206), 

Of  -CoLagpt v CrIted Lake House, 106 AD8d 1416 14113 (201,311  ly  
denied 22 KY3d P552 (20131) 

M th he third appeal1 ii mu lb d{smj 
her brief that; she was re1aiqiithQig1 het right to 

[flibr&a1&ia cave" given tbat it vas now being Provided  
by privttc i1*i4C. tpj view of Uiia, and in light of the 
Board's finding in claamant' t}mt alie was entitled ta 
Bot& therapy her ca aliyr]Lot'i imt not 
ap.zrle-ved by the January 27 2015swnde diecision 
Hatt!Gr g6f, Rrvdges&Schroff t  127 ADM, at 1437) . 
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As to the fourth and £ifL1i; appeabs, in each one, the BoaTd 
O1i&d claimant's reqict for recoxwelderation and/or fill Board 

riw- Inasmuch as claimant failed to d nstrte that there 
was newly discovered evidence j  that them, ntiriei change 
in condition or that the Board failed to consider isu tLssd 
when considering p)ition, we cannot conclude that th 
Board's denial of claimmts requosts was an abua or discretion, 
or orbitrary and capricious (LU  nott4or ntA1ann v Dawn Tow, 
?jjne, UI, ADSd 975 76 [20161 di iE :28 NY 
115S F W11J Mtt' of Regan v City of Hr) 1 PoUc 124 
AM 994, 997 II20I61 MO of Raja v U ro—inc-. U 

D34 1611,, 1512 (2010]) 

thaliy,, claiints remaining ntCtionL to the etet 
not spccific1y addressed herein arc cithcr without meat or 
not properly.  hcfowe this Curt 

Garryri  T.P., Lynch, Rose and Clark, JJ., coiuur. 

Owp,n that the appeal  from the mended kci.on file4.  
January 27 QJS J dIRmIssed,, without coats, 

ORDERED that the decison nd mvlde.4 decisions filed 
arrnjIry 20, 2015, January 21, ZOISP  J?&rtiaty L 201 and February 
25,, 2016 are,  fl1'31(!4I  without costs.  

EN TER 

Robert D. MaybBrger 
C1ek of the Court 
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