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State of New York
Court of Appeals
Decided and Enieved v the

rwendy-nintlh day of Marvch, 2018

PN‘ESCHI Hon. fanvet DiFiuge, Chiief Jindge, prestding.

MD. Tio sf,‘le 138

In the Matter of Shayen K, Blznd,
kppeliant,

Celittan, Brydoes & Schirosf

et al. I
Fegpondenis.

Workers' compensation Zoard.
Rodpendynt

In the Fafter ¢of Zharsn K. gland,
Eppelliant,

V.

Roico Qosmunicatiens ek al,,
R2apondents,

Workere' Compensaticn Board,
Fgapondaht .,

Appellant having movaed for reargument of a mobion for lsave
te appeal Lo the Court of Lppeals in the above ctuses:
Dpon &he papere filad and <ue Geliberation, it is

CRDEREDR, that the motien iz deniesd.

V7"

“F T Jchn P. Roielle
cietk of the Court

Judge féedn ook ne part.
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Tty of Neww York .

Decided  December 14,2017

Clonk i Gfca
20 bagls Fout
llorsgy, Ncw York 123074095

ASOSO ISR

3 Mo, Ng, 2017-8% Modign, insofur os it seeks leuve 1o appeal from thase
In the Matter of Sharon K. Bland, povtiong of e Appeliate Divisicn order that
Appellany, affiemed the February 2, 2015 and February 25, 20135
v. Waorkers" Compensation Board decisions, and that
Gellmon, Brydges £ Schroff part of the Januory 20, 2015 Workers' Compensation
R Bosrd emended decision denving the application fixt
Respondeants. recansideration andfor fall Board review, dismissed
Workers' Compensation Board, upon the ground that such portions of the order do
Respotident. nnt Fnally determioe ahe proceedings within the

In the Maiicr of Shaoa K. Bland,

meaning of the Constitution; motion, nsofyr a8 it
seeks bzave Lo appeal from that porlon of the

Appellant, Appelime Division order that dismissed the appeal
R framm the Junsary 27, 2015 Workers” Compensaticn
Ronce Communications ¢f al., Board drmended decision, dismissed upon the grousid

Respondents. thar as 16 thit portion of the ovdier, appellait iz ant a
Workiers' Compengution Board, party aggrieved; motian for lcave (o appeal caberwisy

Respondent, denied,

APP-DIV-OP

Judpe Stxin took no part,
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In the Matier of the Claim of
SHARON K. BLAND,
Appellant,
v

GELLMAN , BRYDGES & SCHROFF

gt al,,
Regpondents.
WORKERS® COMPENSATION BOARD,
Respondent .
(Claim No. 1.} HMEMORANDUN AND ORDER

In the Katter of the Claivo of
BHARON K. BLAND,
Appellant,
v

RONCO COMMUNICATIONS ¢t al.,
Rospondonts,

WORKERS' COMPENSATION BOARD,
Respondent .

{Claim Ko. 2.)

Calendar Date: April 25, 2017

Before: Garry, J.P., Lynch, Rose, Clark and Aarons, JJ.

Sharon K. Bland, Lewiston, appellant pro Ee.
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Steven M. Licht, Spocial Funds Conservation Committee,
Albany {Jill B, Singer of counsel), for Spocial Funds
Conscrvation Committee, Tespondent.

Hamberger & Weiss, Buffalo (Kemee E. Heitger of vounsel),
Tor Ronco Communications ond onother, wespondente.

-

Asrons, dJ.

Appeals (1) from en esendcd deedsnion of the Workers'
Compensation Board, filed January 80, 2015, which, among other
things, approved glﬁiﬁﬂnt & request for a varisnce and denae@
claicant's request for reconsideration andfor full Board review,
(2} from s decision of said Board, Tiled Jamuary 21, 2016, which
ruled, among other things, thnt‘élaiﬁﬂﬁﬁ d4id not rustain &
pongequential ceusally-reloted injury, has & partial impoirment
of & moderate-~to- marked degree and sustained a 50% logrs of
wage-sarning capacity, (3) from an smended decision of said
Board, filed January 27, 2015, which, smonpg other things,
approved claiment’'s request For a variance and denied requests
for wveconsideration andfor full Board revicw, {4) from a decision
of gaid Boapd, Tiled February 2, 2016, vhich depicd claipant's
requcst for fﬁﬂ@ﬁﬁider&tlam andfor full Boaxd review, &nd (5)
Froem a decision of soid Board, filed February 25, 2018, which
denied claimant's request for reconsideration andfor full Board
roview,

The underlying history is set forth im prior sppeals to
thm@ C@urL imvu!ving these parties (Matter of Blond v Gellwan,
' ;m 127 ADSA 1436 [2015], lv dismisced 26 NYad 948
[2 Ay e il v Geliman, Brydpes & Schroff, 103 AD3d
869 [2013], lv dizmicsed 71 NY4d 920 [2018]; ﬁg;ggg;gggglgﬂﬂeg

Gellman, Brydges & Schroff, 100 AD3d 1289 EEOIEI, v denied 20
K¥3d 1055 [2018]). Briefly, in 1993, o workers' compensotion
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tlais was estab ished for claiesnt {claim Mo. 1) and. in 2008,
esponsibility for chis ¢lpim wag subsequently transrerrcd 1o the
Specinl Pund for Respensd Coaseg. Alse in 200B, 8 second claim
wag establiched for which Iraveicrs Ingurance Company wae
regpongsible (clsim Yo, 2). Liability was apportioned equally
between Lhe two clalms.

The £irst appeal {appeal No. HZC4b¥] atems fron cloimpit's
variance request modc through ser tresting physician to trest
ker theracic outlet syndro@e with eguetic therapy. The Korhers
Compensatior Board lenied the varinnce request on the basis that
¢laimant did mot properly file a vequest “or review, hut thig
cﬁﬁﬁmimtim maﬁauhsequently raversed by Lhm Mu\ﬂ‘t Hittar af

‘ 1 rydg Upoh
mml:t:al tl'é Board, in a Noy 2013 -ﬂensmni ﬂemed the variance
request on the merits. After rlaimami sought recomsidersticn,
the Board icsued & Januvary 20, 2006 anended decision ;Qﬁ@l’ﬂﬁiﬁg
thot full Boerd review was unwarrantod. Thoe Roord slso fourd
that the recuested paustic therapy wae mo: appropriste for the
trea;mcnt of theracie duilet spndrome and resoved its provicus
finding in the Hay 2013 decision that the Shoulder Injury Medical
Treaiment Gridelines do mot apply to thoracic outlet syndrome.

Regarding the second app3al (eppecal No. 5245001, a Workers'
Oompaneatior Lav Juige (hereinafter WCLJ)Y amended claimant 's
elains to irclude congeguential myofaccial pain eyndrome but mot
tar fihmmyslgis candition. Toe WCLdl also determined that
clainent hac reschei meximum medicdd leprovement, thet she rad s
partial impzirment of & modorate-to.mirhked degres, that ghe had 5
£0% loss of wage-earning capacity and tha: she tried to influecnce
the eplnicn of & tveating physician in wiclation of ¥orkors®
Compansatior Lax § 13-4 (6. The Boprd, in a decision iesucd
Jonuary 2%, 2015, rovorced the WOLI'e ‘fiﬂﬂlﬂg that elasimant
violated Workers' Cogpensotion Lom § 13-a (6} and otherwize
tpheld the balance of the WOLJ's Findinga.

Begavding the thizxd appool (appenl Ko, 520407), o WCLJ
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spproved clrimant’'s Tegaest for Botex therapy to troat her
causally-related fibromyalgia and nigeaines. [n an August 26,
2015 decision, the Board upheld this determination and further
Found that the Shoulder Imjury Medical Treatmcnt Guidelines do
not apply o thoracic ocutlet eyndreme. In an anended decision
tssued January 27, 2018, the Buard remuved Coygn ibe Fimdingy Lhat
claimant hed 8 couzalily-relmted fikromyalgia condition and that
the Shoulder Injury Medicel Treatment Guidelines do not apply to
thoracie outlet syndroma. The Boaxd'e determinstion that
clpimant wae entitled t> Potox thexrapy for the migraines wes kept
intect .

Regarding the Fourth apperl (mppeal Fo. 5204900, o WOLS
directed Travelars to raimburse cleiment for certailn medical and
travel expenses. In an Aogust 27, 2013 decision, the Board
rescinded the WOLJY's desision, foumd that Travelers was entitled
te an oudit of cleimmni"s claimed expenses fron 2008 and 2012 and
directed Travelers to provide ¢leirant sand the Board with the
reaults of the andit. OCleimant subsequently ssught
reconeideration and/or Full Bosrd zeviewx of, and sleo dirvectly
sppenled [rem, the August 27, 2013 decision.' The Board denied
tlaimant’'s opplication for reconsideration andfor full Board
review in n decision filed February 2, 2018.

Reparding the Fifth sppesl {sppoel No, S20728), « WLl
concluded that claimant waz attached 46 the lpbor market from
June 2008 to December 2)11 and granted certain owards for that
time poriod. The Board, in a decieion issued Aupust 26, 2013,
determined that cleimenl’'s sttachaent to the labor market had
been proven and modifiel the WCLJ 'z award for certain time
periods. The Board slsy determined that claimant was not
entitled to travel expenses related to out-of-state travel for

Y We affirmed the Board's Augist 27, 2013 decision udon
claimpnt s sppeal (Matterr of Bland v Gellman, Brydees & Schroff,
127 AD3d ot 1437-1438),

(42 )
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treateeit. Claimant thersafter sought reconsideration andfor
full Boavd review of, and also ﬂirﬁttl? sppealed from, the Angust
28, 2013 decision.’® The Board, in & decisien [1led Fﬁh""ﬁ?? 25,
2015, demied claimént*s request for reconsiderstion and for iuil
Board review. OClaimant scparately appeals from Xhese five
deeigions., We have coneolidated the pppeals Tor dispoeition.

As. to the Ffiret appeal, claimant inftially thallenges the
Bogrd's finding that the ireatment of thoracic outlst syndroms
falls within the Shoulder Injury Medical Treatmemt Gui&elinéa,
The Board has the euthority to promulgate nedical treatment
puidelines defining the nature aﬂé Fﬁﬁrﬁ ﬂf ﬂPﬂéEﬂﬂrv treatment
[ser Hatter of Kigin ; _¥orkars ol
24 ﬂfﬂd-ﬁqg 463 [2014]1). An apancy 's cansfrucmiaﬁ of ite
statutes o 5 EPEHIELLHMS will be upheld if ratiomel mnd,
reasonsble (sec Mattew of Cooke Ctr. for Learning & Dev. v Mills,
19 AD3d B24, B35 HD@D], v d [ vl . B4 '
[2005]). Here, the Board Bxﬁlalmeﬂ thet "thorpcic ontlet
syndroge is deamed a brachial plexws injury which i3 considered a
ghouldor injury® and, therefwre, governcd by the Shoulder Injury
Hadical Treatooent Guidelines. The docunentary sa%idence further
reveals that am eaeil #ns zent to claimant from the Posrd's
¥edical Director's office explaining that, under the Board's
precedent, thoracic outlet syndrome has been included within the
Bhoulder Injury Hedical Treatment Gnidelines. A% suéh,
claimant ' s contention is without merit.

Claimant eolse contends that the Board's denial of her
variance tequest for aquetie therapy was not supported by
substontial evidence. We dissgree. "The burden of proofl to
establizh Lhat & voriance is appropriate For the cleimemt and
medicolly nevessary shall rest on the Treating Medical Providor

]

¢ affirmed the Board's August 26, 2013 decision upon
cﬂﬁim&nt s appeal (Matter of Bland v Gellmwsn, Brydeee & Schroff
127 AD34. at 1437). é
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requmstihﬁ the va:iante* {12 NYCRR 324. 8 {a} [2); goco Mat ’

, Lo, . Workers' nsation Bd,, 24 NY3d at iﬁﬂ]
Her@ Bennett‘Mysrs“ cﬂaiﬁﬁﬂt & treating newrologist, submitted
the ?arlance form and medical statesent of neceasity and
t&stifﬁed at the heawxng that claimant "hns done well with agua
therapy.” WNotably, however, Hyers recmgnngcd that
notwlthsﬁﬂﬁdiﬁg such participation in “egue therapy,” cloismmt’s
iﬁuntmomallty hag not deproved. Additionslly, Nyers failcd to
explain in the medicdl statcment of necesaity why other freatment
options under the Medical Treatment Goidelinmes were mot
approprigte {(see 12 NYCRR 324.3 ‘[a) [8) [4] [el}. Accordingly,
wa find that substential evidence supports the Board's
determination that Myers failed to seteblish that the r@quﬁsieﬂ
YArignceé was mcdiﬂallj necegsary for claiment {ses fg
Matter of Kigin v Stat £ N.¥. Workers' Compensation B
NY84 at 46B).

As $0 tho gocond appezl, claimant bore the burdch of
demonstrating, through competent medical evidence, the sxistence
of a csussl relationship between an established work-releted
injury and an alleged congcquential imjury {zee Matter of White v
Houge, 147 AD3d 1178, 1173-1174 [2017)). “Whether & subseguent
digﬁhiiity arpoge consequentially froa an exiszting compensable
injury is o factusl question for resolution by the Board, snd its
determnnatlom will mot h& Afsturbed when supported by substential
evidence” af Pavaraili v Nabiseo/Kraft Co., 123 AD3d
1509, 1311 [2014] [1ntarnal quotation marks, brackets and
citations omitted]). ‘

Hewe, the record revesls conflicting medicsl ¢videnes as o
whether elaimant's alleged fibrompalgin was ceusally reloted to
her work=related injuriecs {see Matter of Connolly v Hubert's
Berv., Inc., 96 AD3d 1116, 1116 [2012]). We further note that
one of claiment's mrantlng neurologists testificd thay claisaat
did not meet all of the diagnestic eriteria for lzbfﬂﬁwalﬁia,
Bocause the resolution of conflicting medical opimions 1s within
the exelusive province of the Board, its finding ie supported by
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subsatantinl evidence, and it will not be disturbed (ges Habi :
Johnson v Adams & Aggoc, . 140 AD3d 15652, 1658 [2016]; Matter . of
Bta y Anpe. " i ne ., 159 AD3d 1294, 1286
[2016]} For similar reaennl we discern no basis to disturb the
Board's fanﬂiﬁE‘LﬁaE claimant had & paxtlal impairment of @
moderate-to-marked degrec (goc Matier of SBoluri v Superformuls
Prods., Ing,, 96 AD3d 1202, 1292.1298 [2012); Matrer pf Ferraina
v _Ontario Honda, 32 AD3d 643 644 [2006]).

We also diseern no basie to disturb the Boord's finding

Ehnt clalmant bﬁﬁ # 50% ln&a of wngm_enrnimg“camnclty, Pinimﬁnt,
&éftificnn@ teatlflad tha{ Ehﬁ is aﬂﬁnhlﬁ ﬁf fy mnnimmm of four
hours of mnv1ng around.” Myer: testified that claimant can
porform her daily living activities on her own, that she did not
r@qunrr any asgistive device for wslking, snd that hc did not
imposs any drivifg restrictions upon claimant. Furthermors,
Myers stated that cleiment could prepare computer documents and
uke volee recognition software inm an employeent cetting that
invplved compunter work., Myers aleo testified vhat while claimant
wonld have issues with sustained work, she might bo able to
periodienlly work a four-haur work day. In view of the
foregoing, we conglude that substantial evidence exiata to
support the Board's determinntion that tlﬂéﬁﬂnt had & Sﬂ% lns& of
ange=eprning capacity (gee Matier of Homa: , ];“" -
ﬁniace Tr Qperat:ng Auth., 139 AD3d 1364 1506 [2016]); Ha “*
of Cagoron v Crooked Lake Honse, 106 AD3d 1418, 1416 [2013), lv
denied 22 Wiad B52 (2013]).

As to the third appeal, it must be dismissed. QClaimont
stated in her brief that ahe was "relinguizhiing) her vight te
[flibromyalgia . . . care” given that it wos now being provided
by privete insurance, In view of this, and im light of thse
Board's finding in claimant's favaf Ehat ghe was entitled to
Botox therapy for her causally-reloted migraines, claimant is not
agprieved by the Board's Januwary 27, 2016 emsnded decision {pee
Hatter of Blend x Dollewn, Brvdgesn & Bchroff, 127 AD3d &t 1437).
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As to the fourth and fifth sppeels, in each ane; the Board
denied claiment's request for reéconsideration and/or full Board
review. Inagmuch ap claimant failed to desonzirate that there
was nowly digcovered evidence, that there was & miteriasl) change
in condition or that the Board failed to consider iszucs rafsed
when comeidering €he spplication, we cannot conclude that the
Board's denisl of clefmant's regueste wes an sbuse of discretion

or prbitrary and capricious {(ggg Motter of Alemin v Down Town

1158 [2017]|

md 1611, 1612 lzom]s

Taxi, Jne,, 141 ADSA D75, 976 (2016], mmx_mmg 25 NY3d

Finally, claipant's remeining contentions, to the extent
not specifically addressed herein, ars either withoui merit or
not properly befowe this Court.

Garry, J.P., Lynch,

Rose and Clark, JJ., concur,

ORDERED that the appeal from the anended decision filed
Japuary 27, 2015 is dismissed, without costs.

QRDERED that the decisions ond amended decisione filed

Jonuary 20, 2045, Januery 21, 2016, Februsrty 2,

26, 2016 arc affirmed,

without cests.

2015 and February

Robert D, Mayberger
Clerk of the Court

10



Additional material
from this filing is
available in the
Clerk’s Office.



