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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[0{ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __L to
the petition and is

[ ] reported at ; or,

[ ] has been designated for publication but is not yet reported; or,
[« is unpublished.

The opinion of the United States district court appears at Appendlx Bt
the petition and is

[ ] reported at : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[T is unpublished.

[ ] For cases from state courts:

- The opinion of the highest state court to review the merits appears at
Appendix N/A _ to the petition and is

[ 1 reported at N/A ' __;or,

[ 1 has been designated for publication but is not yet reported, or,
[ ] is unpublished.

The opinion of the N [A . court
appears at Appendix N/A __ to the petition and is

[ ] reported at NJ/A ; o,

- [ ] has been designated for publication but is not yet reported; or,
[ ] 1s unpublished.




JURISDICTION

[Oj/For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was March 17, 2017 ‘

[ 1 No petition for rehearing was timely filed in my case.

[o-ﬁ/ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: November 24, 2017 | and a copy of the

order denying rehearing appears at Appendix _ ..

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including _N / A (date) on N/ A (date)
in Application No. AN/A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was N/ A
A copy of that decision appears at Appendix N/A .

[ ] A timely petition for rehearing was thereafter denied on the following date:
N

[ A , and a copy of the order denying rehearing
appears at Appendix NJA

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including _ N /A (date) on N/A (date) in
Application No. __A_WN/A |

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

1. 42 U.5.c. § 1983.

2. 412 u.5.c. §1997 e@.



STATEMENT OF THE CASE

on SePtember (2014 Plainhiff in comPliance 1 +he District

courts order effectively 3ubmitted an amended civil rights
actions Porsuant to 42 0.5.C. §1983.

aubseaumtly the u.s. District Coort For The Eastern District
of California acreened the compiaint and found that Plaintiff did

indeed state a cognizable claim against Defendants J. Mendez,
D. Aguinaga, T. Ramos, D. Cardenas, and M. Baradas for +he un-
feasonable vse of axcessive force.

Plaintiff does acknowledge that a Prison administrative re-
medy Process was avallable to him and further declare he did

indeed timely exhaust his grievance as far as he was Procedurally
allowed.

On May 4, 2015, the Defendants’ filed answer claiming Plaintitf
did nat timely exhaust his appPeal and on August 28, 2015, inclusive
o filing 2 Metion For Summary Judgement warned that failure
fo submit evidence showing genuing dispute could result in a
Judgement unfavorable to Plaintife.

on November 2,205, the Magistrate Judge n Findings concluded
Plaintiff failed 4o Himely exhavst his claim and recommended that
Summary Judgement Should be adopPted on +his basis.



Sratement of the Case continued:

on JulV 26,2016, +he District Court Judge reviewed De novo

and adopted the Findingsand Recommendation holding that even
W submitted on Augqust 3, 2013 the grievance was shill untimely
and Properly cancelled.

On October 26,2016, Plaintf appealed District Court Judqa-
ment o the United States Court of APPrals for the Ninth
Circuit.

On March 17,2017, the 9™ circurt court of APPzals affirmed
the District courts Judgement.

on Aeril 5,2017, Plaintiff filed a Pefition For Rehearing
en banc, and on November 29, 2017, the 9™ Circuit court of

apPeals denied Pefition for rehearing.



REASONS FOR GRANTING THE PETITION

The Defendants’ submitted evidence 4o the 9™ ciccut court
of apPeals +hat \ndicate Prison apPeals coordinator J. Morgan,
Pursuant 1o cal. Code of Regs., Title 15,8 3084. 6 by (1), unrzasonaly
redected Plainti$fs apreal although directly rzlated to the
excessive force incident which occurced July 3,2013.

Please See: ADDENDUM A - Pg. b6, See Alap: ADDENDUM B.

Moreover, the appeals coordinators decision o redect Plaintits
apPzal Procedurally Tolled Plaintiffs exhaustion reauirement

wherein, effective immediately, the Time Limits deadling date
moved from August 2,2013, o August 19, 2013.

As auch, this significamt determining factor evidence shoud

have been Keenly considered by both the District Court and
a™ circuit Court of apPeals as Judgement decved $rom
each court wWas significantly based LPon Time Limits issue.

Please See Also: Cal. Code of Regs., Title 15,8 3084. ¢ ) @).

Theraafter, on August 14,2013, five davs Prior 4o the Time Limts
deadline date, apPpPeals coordinator J. Morgan moved to im-

Properly cancel Plaintiffs appeal Pursuant to cal. Code of Regs .,
Title 15, 8 3084. 6 () (4.

This ImProper cacellation of the appaal effectively disrupted
the administrative exhaustion reauirement, and in furtherance
Predudiced Plaintiff from seeking a further Third Level Review.



Reasons For Granting Redition Continued

Please See: Norton v. Citv of Marictta, Oklahoma 432 F. 3d 1145,

1150 CIO™ Cir. 2005)+ "1+ 15 the Plaintiffs status at fime he files

spit that determines whether § 1997 € aYs axhaustion Provision
apPplies. . .0

See Also: Agquilar- Avellaveda v. Terrell JAT8 F.3d 122312105

(o™ cir 2007); "an administrative remedv is not considered to

have been available W a Prisoner through na Fault of his own,
wWas Prevented from availing himself of "

In overview, the California Code of Regulations, Title 15, Div 3,
§ 3084. 6 ey, Profoundly interPret that an appeal cancelled atits
Szcond Level Review is essentially exhausted asfar as available
becavse anv further intert by a Prisener seeking 2 Third Level
disposition 15 affirmly Prohibited onder Prison Policy.

wherefora, by the PrePonderance of the derermining +actors
entailed n this instant Petition For Writ of Certiorari, it 1s not

bevond reason 4o determing Plaintiff did indeed Properly exhaust
thz reaviced administrative remedies a5 €ar as was available,

and/or allowed by Prison officiale Prior b him bringing sult.

For 4his reason this Poftﬂbﬂ For Writ of Certiorari shoould
be granted.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

% (Z«l\w SR ..

(A |
Date: Febi ;zr‘\(/ 'l)> 201




