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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 17-30437

A True Copy
Certified order issued Feb 20, 2018

HENRY BRYAN LOWE, ‘ -d?ﬁ W. Coyta
' Clerk, U.S. Court of Appeals, Fifth Circuit
Petitioner-Appellant

V.

" DARREL VANNOY, WARDEN, LOUISIANA STATE PENITENTIARY;
STATE OF LOUISIANA,

Respondents-Appellees

Appeal from the United States District Court for the
Western District of Louisiana

ORDER:

Henry Bryan Lowe, Louisiana prisoner # 398433, was convicted by a jury
of aggravated rape, sexual battery, and indecent behavior with juveniles and
sentenced to an aggregate term of life imprisonment. He now moves this court
~for a certificate of appealability (COA) to appeal the district court’s dismissal
of his 28 U.S.C. § 2254 petition as time barred, arguing that his untimely filing
should be excused because he has newly discovered and reliable evidence
| establishing his innocence. Lowe also requests leave to proceed in forma
pauperis (IFP).

To obtain a COA, Lowe must make “a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2). Where, as here, the district

court denied relief based on procedural grounds, a COA should be granted



- - .Case: 17-30437 -Document: 00514354370 Page: 2 .. Date Filed::02/20/2018 ..

No. 17-30437

“when the prisoner shows, at least, that jurists of reason Would_ find it
debatable whether the petition states a wvalid claim of the denial of a
constitutional right and that jurists of reason would find it debatable whether
the district court was correct in its prbcedural ruling.” Slack v. McDaniel, 529
U.S. 473, 484 (2000). Lowe has not made the requisite showing. Lowe does
not challenge the district court’s conclusion that his § 2254 petition was time
barred, and he has failed to show that reasonable jurists would find it
debatable whether the “new” evidence that he presents—which is largely
consistent with the evidence presented at trial—is such that “no juror, acting
reasonably, would have voted to find him guilty beyond a reasonable doubt.”

Schulp v. Delo, 513 U.S. 298, 329 (1995). Accordingly, Lowe’s COA and IFP
motions are DENIED.

UNITED STATES CIRCUIT JUDGE



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

HENRY BRYAN LOWE : DOCKET NO. 16-CV-221
D.O.C: # 398433

VERSUS D . JUDGE TRIMBLE,

DARREL VANNOY ET AL. : " MAGISTRATE JUDGE KAY

REPORT AND RECOMMENDATION

Before the court is a pro se application for a writ of habeas corpus pursuant to 28 U.S.C §
2254, filed by Henry Bryan Lowe (“petitioner”). Doc. 1. The petitioner is a prisoner in the custody
of the Louisiana Department of Public Safety and Corrections and is incarcerated at the Louisiana
"State i’enitentia'ry'in An_gola; Louisiana. Darrel Vannoy (“respohdent”), wardén, hasv responded.
Doc. 17.
| This matter 1s _f‘efervred. to the_ undersigned for review, report, and recpminendation in
accordance \;'iﬂl_287U;S.C. 8 636 and the »standing orders of the court. For the following reasons
ITIS RECOMI\/IEDED thét the ;pplication_be, DENIED and that the petition be DISMISSED
WITH PREJUDICE. | | “ o

I :
BACKGROUND

* A. Conviction
The petitioner was éharged by bill of indictment in the 36th Judicial District, Beauregard

Parish Louisiana, with three counts of aggravated rape, three counts of sexual battery, and two



counts of indecent behavior with juveniles. Rec., pp. 46—48. The charges state that on November
6, 2003, the petitioner molested six-year-old sisters, A.S. and K.S., while he was a gttest in their
parents’ home State v. Lowe 999 So.2d 194, 198-99 (La. Ct. App. 3d Cir. 2008). The petmoner
was tried by jury and convicted of two counts of aggravated rape, two counts of sexual battery,
and two counts of indecent behavior with juveniles on May 19, 2005. Rec., p. 40. He was
subsequently sentenced to life imprisontnent fo'r the aggravated rape counts and concurrent
sentences of 120 months for each count of sexual battery and 84 months on each count of indecent
behavior. Id. at 42.
B. Direct Appeal

The petitioner did not appeal his conviction ‘within the time set out under Louisiana law.
Instead, he filed two pre-appeal applications for post-conviction relief in the trial court on July 5,
2007, atnd September 13, 2007. Rec., pp. 554—85; id. at 606-21.

“After lengthy pr‘o__ceedijngs, the Louisiana Third Circuit Court of Appeal réinstated his
appeal rights. Id. at 1122. The petitioner then appealed his conviction and sentence to the Third
_Circuit. LoWe 999 So.Zd at 1'_9;7. Thete he raised several assignments of error pro se artd_tllr0ugh
-counsel 1d. The Th1rd Clrcult reviewed the claims and demed relief. Id. at 198—211

The petmoner then sought review in the Loulslana Supreme Court, wh1ch demed same on
September 25 2009 State v. Lowe, 18 So. 3d 80 (La. 2009). The petmoner d1d not seek review in -
; the United Stat_es Supreme Coiirt. Doc. 1, p. 2.-
- C. _State Collaterdl Review
The petitioner filed his first application for post-conviction relief in the trial court on March

18, 2010.! Rec., pp. 2617-2637. There he raised the following claims: 1) the state violated. his

I Under the prison mailbox rule, we would treat the date that the pleading was surrendered to prison authorities to be
mailed to the court as the effective date of filing. Causey v. Cain, 450 F.3d 601, 60407 (Sth Cir. 2006). Here,
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| constitutional rights by introducing two post—érrest statements at trial and 2) he received ineffective
assistance of counsel based on trial counsel’s failure to pursue a motion to Suppress these
statements and failure to investigate intoxication as a defense. Id. The trial court denied relief after
finding that both claims had aIready been raised in the petitioner’s direct appeal. Id. at 2665. The
petitioner sought review in the Third Circuit, which disagreed with the trial court’s finding. Id. at
2725-26. Tt remanded the first claim to the trial court for reconsideration, as well as explanation
from the petitioner on why he had not raised the issue on appeal. Id. The Third Circuit also denied
the second claim on the merits. Id.

On reconsideration of the first claim, the trial court found that the petitioner inexcusably
failed to pursue the issue on appeal and was thus barred from raising it on post-conviction relief
under Articles 930.4(C) and 930.4(F). Id. at 2734. The petitioner again sought review in the Third
Circuit, which reversed the trial court’s ruling and remanded the claim for an evidentiary hearing
and consideration on the merits. Id. at 2737. Following an evidentiary hearing, the trial court
denied the first claim. Id. at 2803. The petitioner sought review three times in the Third Circuit,
which denied the applications based on procedural deficiencies, primarily related to his failure to
attach necessary copies of trial court documents. Id. at4121,4138,4144. He sought review a fourth
time and his application was apparently considered on the merits, with the Third Circuit finding
no error in the trial court’s ruling. Id. at 4431. The petitioner then sought review and a stay in
proceedings in the Louisiana Supreme Court, which denied same on July 31, 2015. Id. at 4737.

Before this ruling the petitioner also filed a second application for post-conviction relief in

the trial court on July 14, 2014, asserting that he had received new evidence in the form of

however, the petitioner only provides the date he mailed the pleading to the district attorney for his state pleadings.
E.g., Rec., pp. 2636-37. Because the petitioner has not provided the date the pleadings were surrendered for mailing
to" the court, and because the delay makes no difference to our timeliness finding below, we use the actual date of
filing in our timeliness calculations.
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affidavits supporting his innocence. Id. at 3261-3292. The trial court denied the application as
| “[d]uplicitous.” Id. at 3295. The petitioner sought review in the Third Circuit, which denied the
apphcatron as untimely under Article 930.8 of the Lou1s1ana Code of Criminal Procedure. Id. at
4459. He then sought review in the Louisiana Supreme Court, which issued the followrng ruling’
on November 30,,2015:
Denied. The application was not timely filed in the district court, and relator
has failed to carry his burden to show that an exception applies. La.C.Cr.P.

art. 930.8; State ex rel. Glover v. State, 93- 2330 (La. 9/5/95), 660 So.2d
1189.

Id. at 5167.
D. Federal Habeas Petition
The instant petition uvas filed in this court on February 12, 2016, raising several claims for '_
relief. Doc. 1; p. 10; doc. 1, att. 1, pp. 13-14.

II.
'LEGAL STANDARDS ON HABEAS REVIEW

A. Timeliness
Federal law 1mposes a one- year hmrtatron period within which persons who are in custody
pursuant to the Judgment of a state court may seek habeas review in federal court. 28 US.C. §

2244(d)(1) This period generally runs from the date that the conv1ctron becomes final. 28 U. S C.

§ 2244(d)(1)(A) The time durmg which a properly -filed application for post-convrctlon relref is

pendmg in state court is not counted toward the one-year limit. 28 U. S.C. § 2244(d)(2) Ontv.

Johnson, 192 F. 3d 510 512 (5th Cir. 1999). However, any lapse of time before proper f111ng in

" state court is counted. Flanagan v. Johnson, 154 F. 3d 196,199 n. 1 (Sth Cir. 1998)

2 The trial court’s denial also references an attached ruling. Rec., p. 3295. However, like the respondent, we are unable
to locate this ruling in the record.
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A state application is conSidered pending both while it is in state court for review and also
during intervals between a state court’s disposition and the netitioner’s timely filing for review at -
the next level of state con31derat10n Melancon v. Kaylo, 259 F. 3d 401, 406 (5th Cir. 2001). The
limitations period is only tolled, however, while apphcatlons for state review are pending and not
between resolutlon of state review and the filing of the federal habeas application. See Carey V.
Saﬂold; 122 S.Ct. 2134,213 8'('2:002). Accordingly, in order to determine whether a habeas petition
is time-barred undet the provisions of §2244(d) the court must ascertain: (1) the date upon which
the judgment became final either by the conclusion of direct review or by the expiration of time
for seeking further direct review, 2) tne dates during which properly filed petitions for post-
conviction or other collateral review were pending in the state courts, and (3) the date upon which
the petitioner filed his federal nabeas corpus petition. |

B. Procedut'al-Default and Exhaustion of State Court Remedies

Before proCeé’diné to the. merits of the issues raised in the petition, this court considers the
doctrines of procedural default and exhaustion of state court remedies. Exhaustion and procedural
default afe both afflrmatlve defenses that may be: walved by the state if not ralsed in 1ts responsive
pleadin‘g"s. See, .e'. 2., C;zpit o, Whitley, 28 F.3d 532, 535 (5th Cir. 1994). However the federal

dlstrlct court may also con51der both doctrines on its own motlon Magouirk v. Phillips, 144 F 3d

348, 357-59 (5th Cir. 1998) Therefore we consider any claims by respondent under these

doct"rines, i_n__addltlofn to conduet_lng our own review.
1. Exhaustion of State Court Remedles
The federal habeas corpus statute and decades of federal jurisprudence require a petitioner

seeking federal habeas corpus relief to exhaust all available state court remedles prior to filing his

federal petition. 28 U.S.C. 8§ 2254(b)(1); e.8.» Whitehead v. Johnson, 157 F.3d 384, 387 (5th Cir.



1998). This is a matter of comity. Ex parte Royall, 6 S.Ct. 734; 740-41 (1886). In order to satisfy
the exhaustion requirement, the petitioner must have “fairly presented” the substance of his federal
constitutional claims to the state courts “in a procedurally proper manner according to the rules of
the state courts.” Wzlder v. Cockrell, 274 F.3d 255, 259 (5th Cir. 2001); Dupuy v. Butler, 837 F.2d
699, 702 (Sth Cir. 1988). Each claim must be presented to the state’s highest court even when
review by that court is discretionary. E.g., Wilson v. Foti, 832 F.2d 891, 893-94 (5th Cir. 1987).
Exhaustion is not satisfied if the petitioner presents new legal theories or entirely new factual.
claims in support of his federal habeas petition. Brown V. Estelle, 701 F.2d 494, 495 (5th Cir.
1983). |
In Louisiana the highest court is the Louisiane Supreme Court. See LSA—Const. art. 5, §
~ 5(a). Thus, in order for a Louisiana prisoner to have exhausted his state court remedies he must
have fairly presented the substance of his federal constitutional claims to the Louisiana Supreme
Courtina proced.urvally correct manner, supported by the legal theories and factual allegations that
he faises now. Nobles v. Johnson, 127 F.3d 409, 420 (5th Cir. 1997).
2. Procedural Default
When a petitioner has defaulted a claim by violating a state procedural rule which
constitutes adequate and independent grounds to bar direct review in the United States Supreme
Court, he may not raise that claim ina federal habeas proceeding absent a showing of cause and
prejudice or actual innocence. Coleman v. Thompson, 111 S.Ct. 2546, 2554 (1991). Failure to
| satisfy state procedural requirements results in forfeiture of a petitioner’s right to present a claim
in a federal habeas proceedmg Murray v. Carrzer 106 S.Ct. 2639 (1986). This is not a
jurisdictional matter; rather, it is grounded in concerns of comity and federalism. Trest v. Cain,

118 S.Ct. 478, 480 (1997).



Procedural default exists where (1) a state court clearly and expressly bases its dismissal
of :the petifioner‘s 'constitutiOnel claim on a state procedural rule and that procedural rule provides
an mdependent and adequate ground for the dismissal (“traditional” procedural default)’ or (2) the
petitioner fails to properly exhaust all available state court remedles and the state court to which
he would be required to petition would now find the claims procedurally barred (“technical”
procedural default). In either instance,. the petitioner is considered to have forfeited his
federal habeas claims. Bledsue v. Johnson, 188 F.3d 250, 254-5 (5th Cir. 1999). The grouﬁds for
procedural default must be based on the actions of the last state court rendering a judgment. Harris
v. Reed, 109 S.Ct. 1038, 1043 (1989).

C. General Principles

When a state court adjudicates a petitioner’s claim on the merits, this court reviews the
ruling under the deferential standard of 28 U.S.C. § 2254(d). Corwin v. Johnson, 150 F.3d 456,
471 (5th Cir. 1998) Sectlon 2254(d) provides that a writ of habeas corpus shall not be granted -
unless the state court’s adjudlcatlon on the merits resulted in a decision that was either €Y contrary'
to' clearly‘established federal law or ~inve1ved an unreasonable app'lication..of that law, or (2) base‘d
on an unreasonable deTerMation of the facts in light of the evidence before the state court. 28
US.C. § 2254(d).

The first standard, whether the state court’s adjudication was contrary to or involved an

| unreasonable application of clearly estabhshed federal law, applies to questions of law as well as |
ﬁxixed questiens of law and faet. A petitioner must demonstrate that the “falr import” of the state

court decision shows that the court failed to apply the controlling federal standard. Early v. Packer,

3 To serve as adequate grounds for a federally cognizable default the state rule “must have been firmly established and
regularly followed by the time as of which it is to be applied.” Busby v Dretke, 359 F.3d 708, 718 (Sth Cir. 2004)
(internal quotations omitted). .

-7-



123 S. Ct 362, 365 (2002) (per curiam). Furthermore, the decision must be “so lacking in
justifica'tibn that there was an error well understood and comprehended in ex1st1ng law beyond any
possibility for fair-minded disagreement.” Harrington v. Richter, 131 S.Ct. 770, 784 (2011). A
decision is contrary to ciearly established federal law “if tﬁe state court applies a rule that '
contradicts the governing law set forth [by the Supreme Court], or if the state court confronts facts
that are materially indistinguishable from a relevant Supreme Court precedents and arrives at a
[contrary] result . . . ” Bell v. Cone, 125 S.Ct. 847, 850 (2005), quoting Williams v. Taylor, 120
S'.Cf. 1495, 1519-20 (2000) (internal quotations omitted). |

The second standard — whether the state court’s adjudication was based on an unreasonable
determination of the facts in light of the evidence — applies to questions of fact. It is insufficient
for a pétitione;r to show that the state court erred in its factual determination but rather he must
demonstrate that the factual determmatlon was objectively unreasonable, a “substantially higher
threshold ” Schrlro V. Landngan 127 S.Ct. 1933, 1939 (2007). “[A] state- -court factual
determmatlon is not unreasonable merely because the federal habeas court would have reached a
differentv conclusmn in the first instance.”  Wood v. Allen, 130 S.Ct. 841 849 (2010) Rather, the
petitiOngr.has 10 sh_ow that “5 reasonable factfinder must conclude’ that the determmatlon of facts
by the state court was unreasonable. Rice v. Collins, 126 S.Ct. 969, 975 (2006).

IIL
LEGAL ANALYSIS

As a preliminary matter this court reviews the petitioner’s application for timeliness, failure
to exhaus_t state court remedies, and procedural default. If the claim is procedurally viable, its

merits are considered under the general standards set forth in Section IL.C.



A. Timeliness Calculation

The petitioner’s conviction becarhe final on December 25, 2009, when his time for seeking
review in the Unitcd.States Supreme Court expired. See Sup. Ct. R. 13; see also Jimenez V.
Quartermqn 129 S.Ct. 681, 68687 (2009) (state couft’s grant of an out of time direct appeal
resets the date when conviction becomes final under § 2244(d)). Thus 83 days accrued toward his
one year limit before he f11ed his f1r_st application for post-conviction relief on March 18, 2010.

- Under § 2244(d), only “properly filed” applications for post-conviction relief or other state
collateral review can toll the one year limitation. “An application is ‘properly filéd’ when its
delivery and acceptance are in compliance with the appiicable laws and rules governing filings.”
Artuz v. Bennert, 121 S.Ct. 361,364 (2000) (emphasis in ongmal) Therefore, as respondent notes,
the petitioner’s first application for post-conv1ct10n relief did not toll the limitations period during
the time it was rejected by the Third Circuit for failure to comply with applicable procedural rules.
See, e.g., Clarke v. Rader, 2012 WL 589207, *3-*6 (M.D. La. Jan. 20, 2012); aff'd, 721 F.3d 339
(5th Cir. 2013), cert. denied, 134 S.Ct. 698 (2013).

The limitations penod was thus untolled on or about April 5, 2013, when the Third Circuit
ruled that the petitioner’s writ application was deficient. Rec., p. 4121; see, e.g., Smith v. Rogers,
2014 WL 2972884 *4 (W.D. La. Jul. 2, 2014) (extending tolling until the application was
rejected). Eighteen days accrued before the second writ application was filed on April 23, 2013.
Rec., p. 4138. Tolling resumed until this application was denied on May 17, 2013. The third writ
application was filed on October 8, 2013, allowing another 144 days to accrue before tolling
resume. Id. at 4144, The third writ application was then denied on December 10, 2013. Id. Thus
an additional 24 days accrued before the fourth writ application, which was deemed acceptable,

was filed on January 3, 2014. Id. at 4431. Accordingly, an additional 186 days accrued while the



petitioner attemptéd to [;roperly file his writ application. The limitations period remained tolled
from that date until the Louisiana Supreme Court’s ruling on July 31, 2015. See Melancon, 259
F.3d at 407 (properly filed writ application _tolled time limit for subsequent proceedings, but did
not retroactively cure untolléd time accrued as a result of deficiency in earlier application).
 Therefore an additional 196 days accrued before the instant petition was filed on February 12,
2016, meaning that said petition is untimely with 465 days counted against the one year limit.

B. Grounds for excusing untimeliness

The petitioner first asserts that the procedural deficiencies that prévented him from timely
) filing his first application for post-conviction relief were due to the trial court’s failure to provide
him with a copy of the transcript from his evidentiary hearing. We note, however, that the Third
Circuit also cited other procédural deficiencies in denying the first three writ applications.”'
Accordingly, we find no grounds for excusing the time that accrued to properly file the writ
application.

The petitioner also asserts that his untimeliness should be excused based on a showing of
actual innocence in his s_econd application for post-conviction relief. A “credible showing of actual
innocen;e” serves as an equitable exceptioh to the limitations period. McQuiggin v. Perkins, 133
S.Ct. 1924, 1934 (2013). However, such an exception 1is only available where the petitioner cén
satisfy the demanding standard set forth for pleading actuai innocence under Schlup v. Delo, 115
S.Ct. 851 (1995). Id. at 1928, 1936. The Fifth Circuit holds Vthat (1) the petitioner “bears the burden |

of establishing that.'it is more likely than not” that the Schlup standard has been met, (2) there is

4 See Rec., p. 4121 (first writ application also denied due to petitioner’s failure to attach a certificate of service on the
trial court and prosecutor and to include copies of additional pleadings filed in reference to the application for post-
conviction relief); id. at 4138 (second writ application also denied due to failure to provide court with copy of motions
filed with trial court); id. at 4144 (third writ application also denied for failure to include a copy of the indictment,
pertinent court minutes, and prior trial court rulings). 3 -

LN
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no presumption .of innocence in a habeas proceeding, and that the petitioner actually comes before
the court oﬁ habeas review “with a strong——and in the vast majority of cases, conclusive—
presumption of guilt;’; and that (3) Schlup “does not merely require a showing that reasonable
doubt exists” but instead that in light of newly presented evidence, no reasonable juror would have
found the defendant guilty. Bosley v. Cain, 409 F.3d 657, 664 (5th Cir. 2005).

The petitioner’s actual innocence claim is based on affidavits attached to his second
application for post-conyiction reliéf. He uses these to support his claim that he was having an
éffair‘with the victims’ mother and that she prompted her daughters to fabricate the claims of
sexual assault. The first affiant, J eraldine Lowe, stated in 2007 that the victims’ mother would visit
her trailer and use the telephone to call the petitioner. Rec., p. 3302. The second affiant, Alisha
Johns, stated in 2009 that during the trial she saw one of the victims run out of the courtroom after
testifying énd telll her mothet, “Mama, Mama, I did it just like you told me to,” and that the two
~ then walked aWa&r laughing. 1d. at 3304. The third _statement is undated and unsworn. See id. at
3305-08. There Debby Woods declared that she had kﬁown the victims and their mother for four
years, in .ad_dition to having known the petitioner all his life. Id. at 3306. She described how the
victims’ mother ponfessed that she had done something bad and did not kﬁow how to fix it, but
would not say what it was. Id. at 3306-07. She also stated that one of the victims told her that the
petitioner had not hurt them. I1d. at 3307. Finally, Woods asserted that, to her knowledge, the
victims’ mother was é liar and “there is nothing she won’t do to get what she wants.” Id.

The fourth affiant, Daniel Mosley, stated .in 2006 that, at some unspecified time, he heard
the victims’ mother say “that she had one guy in jail” ;m another town and that “she [knéw] how

to do it again.” Id. at 3309. Mosley provided another statement in 2007, adding more detail to the

5 Mosley also alleged that, while he was testifying at the petitioner’s trial, he overheard the district attorney say that
“the trial was going to be over one way or another that day” because he was attending his daughter’s college graduation
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statements he described from the victims’ mother and father above. Id. at 3311. Finally, the

victims’ father stated that he had told law enforcement from the beginning that he did not believe
the charges, that the victims’ mother drank alcohol and used illegal drugs, and that she was having
a sexual relationship with the petitioner. Id. at 3313-14.

Both Daniel Mosley and the victims® father testified at trial for the defense and provided
the same information described above. See id. at 1497-1508 (testimony of Daniel Mosley); id. at
1508—41 (testimony of victims’ father). Therefore their affidavits are not newly discovered
evidence and cannot be used in support of the petitioner’s actual innocence showing under
McQuiggin and Schiup. Of the three remaining affiants, two made their statements before the
petitioner had even filed his first application for post-conviction relief. Therefore only the undéted
statement of Debby Woods might count as newly discovered evidence.

Woods statement may paint a picture of the victims’ mother’s character; however, Woods
" does not explain her late decision to come forwardv assuming her statement comes after the first
application for post-conviction relief, nor does she provide any basis for this court to credit her
account. The petitioner fails to show that, in light of Woods® statement, “no juror, acting
reasonably, would have voted to find him guilty beyond a reasonable doubt.” Schlup, 115 S.Ct. at
868.

For reasons stated the petition must be denied as untimely.

IV.
CONCLUSION

For the reasons stated above, the undersigned coricludes that the petitioner is not entitled

to federal habeas relief.

no matter what. Rec., p. 3309. The petitioner does not explain the connection between this statement and his claim of
innocence. ' :
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. Therefore, IT IS RECOMMENDED that the instant application be DENIED and

DISMISSED WITH PREJfJ'DICE'.

Pursuant to. 28 U.S.C. § 636(b)(1)(C) and Rule 72(b) of the Fedetal Rules of n_Civil
Prc_)cedure,tlie partiés have fouiteen (14) days from receipt of this Report arid Recommendationto
file any objections with the Clerk of Court. Timely objections will be considered by the district
judge priot to a final ruling.

Failure to file written objections to the proposed factual findings and/or the proposed legal
conclusions reflected in this Report and Recommendation within fourteen (14) days following the
date of its service shall bar an aggrieved party from attacking either the factual findings or the legal
czonciusions accepted by the District Court, except upon grounds of plain error. See Doug{ass V.
United Services Automobile Association, 719 F.3d 1415, 1429-30 (5th Cir. 1996).

In accordance w1th Rult:' 11(a) of the Rules Governing Section 2254 Cases in the United
States: District Courts, th1s court miist issue or deny a certificate of vaﬁpealability when it enters a
final order adverse to the applicant. Unless a Circuit Justice or District Judge issues a certifipate
of a;ipealability’,, an appiéai may 1iot be taken to the court of appeals. Within fourteen '(1i4) tlays
from service of this Re;itirt and Recommendation, the. parties may file a memorandum setting fqith
arguinents on whether "ci certificate of appealability should issue. See 28 U.S.‘C. § 2253(c)(2). A
courtesy copy I<I5f thé niemorandum shall be provided to the District J udge at the time of filing.

THUS DONE this 9% day of February, 2017.

KATHLEEN
UNITED STATES MAGISTRATE JUDGE

-13-



Case 2:16-cv-00221-JTT-KK Document 23 Filed 05/03/17 Page 1 of 1 PagelD #:. 320

ECEIVED | |
RECE UNITED STATES DISTRICT COURT
MAY -3 20% WESTERN DISTRICT OF LOUISIANA
I LAKE CHARLES DIVISION
TONY R, MOORE, T
WS BANDRA, LOUISARA.
HENRY BRYAN LOWE : DOCKET NO. 16-CV-221
D.O.C. # 398433 v
VERSUS | : JUDGE JAMES T. TRIMBLE, JR.
DARREL VANNOY ET AL. - : MAGISTRATE JUDGE KAY
JUDGMENT

| For the reasons stated in the Report and Recommendation ‘of the Magistrate Judge
previously filed herein, determining that the findings are correct under the applicable law, and
ﬂoting the objections to the Report and Recommendation filed in th¢ record;
IT IS ORDERED that the Petition for Writ of Habeas Corpus be and hereby is DENIED,
and that the above captioned matter be and hereby is DISMISSED WITH PREJUDICE.
THUS DONE this _zi day of May, 2017.
j)fw-'/]""vw v

JAMES T. TRIMBLE, JR.
UNITED STATES DISTRICT JUDGE
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available in the
Clerk’s Office.



