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Before: GRIFFIN, KETHLEDGE, and BUSH, Circuit Judges.

JOHN K. BUSH, Circuit Judge. In 2004, Petitioner-Appellant Herman Majors entered
into a conspiracy to distribute cocaine with Adrian Patterson, Cleo Patterson, and others. Adrian
Patterson would purchase bulk cocaine in California, which Majors, Cleo, and others would then
transport to Tennessee. In late 2004, Majors was arrested while transporting twenty-six
kilograms of cocaine, after which the shipments continued without his direct involvement untit
2006, when Adrian Patterson was arrested.

Majors was convicted of conspiracy to distribute five kilograms or more of cocaine, in
violation of 21 U.S.C. §§ 841(a) and 846. During sentencing, the Presentence Report (“PSR”)
calculated his Guidelines range based on the amount of cocaine transported during the entire
conspiracy (more than 150 kilograms), resulting in a base offense level of 38, The amount of

cocaine transported while Majors was transporting cocaine was somewhere between 60 and 106
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kilograms, which would have resulted in a base offense level of 36, had it been used to calculate
the base offense level.

Majors was sentenced to 360 months of imprisonment. When he was sentenced, he was
already serving an undischarged state sentence of 120 months of imprisonment. Because the
trial court did not indicate whether the federal sentence was to run concurrently or consecutively
with that state sentence, the federal sentence defaulted, by operation of rule, to a consecutive
sentence. Majors challenges his conviction and sentence pursuant to 28 U.S.C. § 2255. We
affirm,

I

The district court articulated the pertinent facts as follows:

Between 2004 and 2006, defendants [Adrian] Patterson and Majors participated in
a drug trafficking conspiracy involving the possession and distribution of more
than 150 kilograms of cocaine. Patterson purchased cocaine from dealers in Los
Angeles, and arranged for it to be transported to Tennessee. Majors and other
individuals traveled to and from Los Angeles with cash and drugs hidden in
vehicles.

The conspiracy came to light over a period of years. In late 2004, while driving to
Los Angeles, Majors and Cleo Patterson (a relative of Adrian Patterson’s) were
stopped for a traffic violation, and a search revealed 26 kilograms of cocaine in a
hidden compartment of the vehicle. Both men were arrested. [The Oklahoma
Indictment against Majors was dismissed without prejudice, but Cleo Patterson
was tried, convicted, and sentenced to 360 months.] In 2006, agents of the Drug
Enforcement Administration in Los Angeles and Nashville began collaborating on
an investigation of a multi-kilogram cocaine transaction that was to take place in
Tennessee. The Los Angeles agents had learned from a wiretap that a cocaine
supplier would be traveling from Los Angeles to meet a buyer in Clarksville,
Tennessee. The Nashville agents identified Adrian Patterson as buyer. With the
participation of officers from the Clarksville Police Department, the agents

established surveillance of the expected meeting site, which was located at
2211 Ladd Drive.

Soon thereafter, Tim Anderson of the Clarksville Police Department sought and
obtained a warrant to search for evidence of drug trafficking at Ladd Drive. The
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warrant was executed the same day, and Adrian Patterson was among those
present during the search. Officers seized over $300,000 in cash, along with
approximately one kilogram of cocaine. Also seized was a Ford F—150 that had
been used to transport Herman Majors and Cleo Patterson from Los Angeles to
Tennessee in 2004.

Majors v. United States, No. 3:15-¢v-0799, 2016 WL 7438959, at *1-2 (M.D. Tenn. Dec. 27,
2016).

Majors and others were charged with conspiring to possess with intent to distribute five
or more kilograms of cocaine, a Schedule II controlled substance, in violation of 21 U.S.C.
§ 841(a)(1).

The jury returned a guilty verdict, and the district court later sentenced Majors to 360
months of incarceration—the bottom of the Sentencing Guidelines range as calculated in the
PSR. The conviction and sentence were affirmed on direct review. United States v. Patterson,
587 F. App’x 878 (6th Cir. 2014), cert. denied, Majors v. United States, 135 S. Ct. 1723 (Mar.
30, 2015).

Majors filed a motion to vacate his conviction and sentence in the district court on July
20, 2015, and he filed an amended motion to vacate on Janu'ary 8, 2016. Majors v. United States,
No. 3:15-cv-0799, 2016 WL 7438959, at *1. The district court denied all twenty-one grounds of
relief Majors asserted in his amended motion but granted certificates of appealability as to three
grounds. Id, at *13.

11

The three grounds of relief now under our review all relate to the effectiveness of Major’s

counsel. We review the district court’s legal conclusions de novo and uphold its factual findings

unless they are clearly erroneous. Jefferson v. United States, 730 F.3d 537, 544 (6th Cir. 2013).
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Successfully arguing that trial counsel was constitutionally deficient requires showing
both that “(1) his trial counsel’s performance was deficient, and (2) the deficient performance
prejudiced the defendant.” McPhearson v. United States, 675 F.3d 553, 559 (6th Cir. 2012)
(internal quotation marks omitted).

In order to satisfy the first requirement, Majors must show “that counsel made errors so
serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment,” Strickland, 466 U.S. 668, 687 (1984), and our review of his trial counsel’s
performance is highly deferential, for we must “apply a ‘strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance.”” McPhearson,
675 F.3d at 559 (quoting Strickland, 466 U.S. at 689). Specifically, “trial counsel’s tactical
decisions are particularly difficult to attack,” and those decisions cannot be adjudged deficient if
they “might be considered sound trial strategy.” O’Hara v. Wigginton, 24 F.3d 823, 828 (6th
Cir. 1994) (internal quotation marks omitted).

If Majors satisfies the first requirement, he must then show that there is a reasonable
probability that “an increased prison term did flow from [the] error” to satisfy the prejudice
prong. Glover v. United States, 531 U.S. 198, 200 (2001).

A

Trial testimony showed that Majors had transported between 60 and 106 kilograms of
cocaine over the course of the conspiracy. At sentencing, Majors’s counsel did not argue that
Majors was responsible only for this cocaine and not the cocaine transported after his arrest.
Counsel instead made the rather more ambitious argument that the testimony was insufficient to
show that Majors had transported more than the 26 kilograms of cocaine with which he was

arrested and that he was therefore responsible only for those 26 kilograms. Majors argues that
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this decision to swing for the fences instead of attempting a base hit amounted to ineffective
assistance of counsel under Strickiand.

Under USSG § 1B1.3(2)(1)(B) (Nov. 2011),' a defendant is responsible for his conduct,
as well as other “relevant conduct,” which includes “in the case of a jointly undertaken
activity . . . all reasonably foreseeable acts or omissions of others in furtherance of the jointly
urnddertaken criminal activity, that occurred during the commission of the offense of conviction.”

Majors points to an application note to this section that tells us that when a defendant
“was hired only to help off-load a single shipment” in an otherwise ongoing distribution
conspiracy, he “is not accountable for prior or subsequent shipments . . . because those acts were
not in furtherance of his jointly undertaken criminal activity (the importation of the single
shipment[]).” USSG § 1B1.3, comment. (n.2(c)(3)).

Majors’s argument relies on this comment and on the government’s statement at trial that
“[Majors] was a courier, and on New Year’s Eve, 2004 he was arrested on his final trip. ... The
Government has never contended that the Defendant—we had any proof about Defendant
Herman Majors after that day. . . . Because there is no such proof, Pure and simple.” Majors’s
argument is that while the government had proved that he had couriered on multiple occasions, it
had not proved that he was anything more than a courier and that his counsel ought to have
argued that USSG § 1B1.3, comment. (n.2(c)(3)} applied to him, limiting his responsibility to the
cocaine that he had distributed.

Unfortunately for Majors’s position, there is significant evidence that his involvement in

the transportation conspiracy went well beyond merely being a courier. As the district court

' The 2011 edition of the Sentencing Guidelines was in effect at the time Majors was sentenced and
therefore continues to govern his claims in this petition. See United States v. Jennings, 945 F.2d 129, 135
n.1 (6th Cir, 1991) (“The version of the [sentencing| guidelines in effect at the time of sentencing is
ordinarily applied.”).
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discussed in detail, in addition to transporting cocaine repeatedly, Majors was responsible for
recruiting Cleo into the conspiracy, planned the travel logistics for the trips he took with Cleo,
made trips with other coconspirators, transported both cash and cocaine as part of the conspiracy,
and agreed that Cleo would take the responsibility for the cocaine found when Majors and Cleo
were arrested, ensuring that Majors would remain free.

“Where a defendant is part of a jointly undertaken criminal activity involving drugs, the
defendant is accountable for all quantities of contraband with which [he] was directly involved
and . . . all reasonably foreseeable quantities of contraband that were within the scope of the
criminal activity that [he] jointly undertook.” Unifed States v. Watson, 620 F. App’x 493, 513
(6th Cir, 2015) (alteration in original) (emphasis added) (internal quotation marks omitted).

Because there was significant evidence that Majors had been an integral member of the
conspiracy and was involved in both planning and executing the scheme to distribute cocaine,
and because the sentencing court would have only needed to find that Majors had jointly
undertaken the entire conspiracy by a preponderance of the evidence, see Unifed States v.
Jordan, 20 F. App’x 319, 324-25 (6th Cir. 2001), it is likely that the sentencing court would not
have accepted Majors’s preferred argument, had it been made.

This prevents Majors from successfully making his ineffective-assistance-of-counsel
claim for two related reasons. First, trial counsel’s tactical decision to make the weak argument
that Majors was responsible only for 26 kilograms of cocaine, which is already “virtually
unchallengeable,” Buell v. Mitchell, 274 F.3d 337, 360 (6th Cir. 2001) (internal quotation marks
omitted), does not appear so foolhardy once we recognize that the alternative argument was

similarly weak. If one is highly likely to strike out, one might as well swing for the home run.
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Second, even assuming that trial counsel’s decision was deficient, the weakness of
Majors’s preferred argument prevents him from showing prejudice. Because it is unlikely that
the sentencing court would have accepted the argument that the cocaine shipments made after
Majors’s arrest were not “relevant conduct,” Majors cannot show that there is a reasonable
probability that his counsel’s failure to make this argument resulted in his receiving a longer
sentence. See Glover, 531 U.S. at 200.

B

The district court’s judgment is silent as to whether Majors’s sentence was to run
concurrently or consecutively to his undischarged state sentence. Under 18 U.S.C. § 3584(a),
when a federal judgment is silent on this matter, the sentences ran consecutively.

Majors argues that his trial counsel was deficient for failing to argue that his federal and
state sentences should run concurrently. He argues that had trial counsel made this argument, the
trial court would have considered Majors’s age, the length of the unexpired state sentence, and
the fact that Majors’s prior convictions consisted primarily of thefts and simple possession of
drugs, and allowed Majors to serve the terms concurrently.

But as we held on direct review, the district court did consider Majors’s age and criminal
history during sentencing. See Patterson, 587 F. App’x at 892-93, The only factor that it did
not explicitly consider was Majors’s undischarged state conviction, but the district court did
consider the PSR, 7bid., and the PSR clearly included that information.

Majors has presented no reason to think that the district court was unaware of its power to
impose concurrent sentences or that, had it been reminded of this power, it would have chosen to
do so. Given that Majors argued for a downward variance based on the factors he now argues

would have persuaded the district court to issue a concurrent sentence, and given that the district
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court declined to issue a downward variance, it seems unlikely that the district court would have
been persuaded to issue a concurrent sentence, which would have been functionally identical to a
downward variance. Majors therefore cannot show that he was prejudiced by his counsel’s
failure to argue that his federal sentence should have been served concurrently with his
undischarged state sentence.

C

Finally, Majors argues that his appellate counsel was ineffective for failing to make the

“relevant conduct” argument that Majors earlier argued his trial counsel was deficient for not
making. Just as Majors cannot show that he was prejudiced when his trial counsel did not make
an argument that was unlikely to be successful, he cannot show that he was prejudiced when his
appellate counsel failed to make an argument that was unlikely to be successful. Mapes v. Coyle,
171 F.3d 408, 427 (6th Cir. 1999).

JiL

For the forgoing reasons, we AFFIRM..
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEL

NASHVILLE DIVISION
HERMAN MAJORS, )
)
Movant, )
)
v. ) Case No. 3:15-cv-0799
_ ) Judge Aleta A. Trauger
UNITED STATES OF AMERICA, )
: )
Respondent. )

MEMORANDUM

Movant Herman Majors, a prisoner in federal custody, brings this action pursuant to 28
U.S.C. § 2255 to set aside, vacate aﬁd correct an allegedly illegal sentence and Judgment
imposed by the Honorable Senior Judge John T. Nixon of this cowrt. See United States v.
Patterson et al., No. 3:09-cr-00047 (M.D. Tenn. June 25, 2011} (Judgment, Doc. No. 300).
(Réferences'to the criminal case record will hereafter be designated as “Crim. Doc. No. __.”") For
the reasons set forth herein, the court finds that an evidentiary hearing is not required and that the
movant is not entitled to relief.

L PROCEDURAL BACKGROUND

In February 2009, Majors and others were charged in an Indictment filed in this court
with conspiring to possess with intent to distribute five or more kilograms of cocaine, a Schedule
11 controlled substance, in violation of 21 U.S.C. § 841(a)(1). (Crim. Doc. No. 9.) A Superseding
Indictment was issued in September 2011, adding four additional counts against other defendants
but not changing the substance of the charge against Majors. (Crim. Doc. No. 192.)

~ Majors was represented by appointed counsel, Jordon D. Mathies, throughout the pretrial

Case 3:15-¢cv-00799 Document 43 Filed 12/27/16 Page 1 of 27 PagelD #: 328
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and.trial proceedings and on appeal.’ The two-week jury trial on Count One of the Superseding
Indictment proceeded against Majors and one of his co-conspirators in February 2012. Judge
Nixon presided at the trial.

The jury returned a guilty verdict, and the court later sentenced Majors to 360 months of
incarceration—the bottom of the Sentencing Guidelines range. The conviction and sentence were
affirmed on direct review. United Siates v. Patterson, 587 F. App’x 878 (6th Cir. 2014), cert.
denied, Majors v. United Starés, 135 S. Ct. 1273 (March 30, 2015).

Majors filed his original Motion to Vacate in this court on July 20, 2015. (Doc. No. 1.)
The matter was originally assigned to Judge Nixon, who appointed counsel. Appointed counsel
filed an Amended Motion to Vacate on January 8, 2016. Thereafter, Judge Nixon recused
himself,‘ and the matter was reassigned to the undersigned.

II. FACTUAL BACKGROUND

The Sixth Circuit summarized the procedural history and the evidence presented at trial,
in relevant part, as follows:

Between 2004 and 2006, defendants [Adrian} Patterson and Majors participated in

a drug trafficking conspiracy involving the possession and distribution of more

than 150 kilograms of cocaine. Patterson purchased cocaine from dealers in Los

Angeles, and arranged for it to be transported to Tennessee. Majors and other

individuals traveled to and from Los Angeles with cash and drugs hidden in
vehicles. :

The conspiracy came to light over a period of years. In late 2004, while driving to
Los Angeles, Majors and Cleo Patterson (a relative of Adrian Patterson’s) were
stopped for a traffic violation, and a search revealed 26 kilograms of cocaine in a
hidden compartment of the vehicle. Both men were arrested. [The Oklahoma
Indictment against Majors was dismissed without prejudice, but Cleo Patterson

' The court takes judicial notice that Jordon Mathies died on April 22, 2016. See
https://law vanderbilt.edu/alumpi/class-notes/1989.php  (last  visited Deec. 14, 2016);
hitp://obits.dignitymemorial.com/dignity-memorial/obituary.aspx ?n=Jordon-
Mathies&le=4868&pid=179982813&mid=6929508 (last visited Dec. 14, 2016).

Case 3:15-cv-00799 Document 43 Filed 12/27/16 Page 2 of 27 PagelD #: 329




was tried, convicted, and sentenced to 360 months.] In 2006, agents of the Drug
Enforcement Administration in Los Angeles and Nashville began collaborating on
an investigation of a multi-kilogram cocaine transaction that was to take place in
Tennessee. The Los Angeles agents had fearned from a wiretap that a cocaine
supplier would be traveling from Los Angeles to meet a buyer in Clarksville,
Tennessee. The Nashville agents identified Adrian Patterson as buyer. With the
participation of officers from the Clarksville Police Department, the agents
established surveillance of the expected meeting site, which was located at 2211
Ladd Drive.

Soon thereafter, Tim Anderson of the Clarksville Police Department sought and
obtained a warrant to search for evidence of drug trafficking at Ladd Drive. The
warrant was executed the same day, and Adrian Patterson was among those
present during the search. Officers seized over $300,000 in cash, along with
approximately one kilogram of cocaine. Also seized was a Ford F-150 that had
been used to transport Herman Majors and Cleo Patterson from Los Angeles to
Tennessee in 2004. ~

Two months later, agents executed a search warrant in Clarksville at Patterson’s
alleged residence, 1869 West Court. Patterson was the only person in the home
when the warrant was executed. Among the items seized was a Ford Expedition
used to transport drug proceeds.

In 2009, the federal government charged Patterson and Majors with conspiracy.
The government subsequently filed a five-count superseding indictment that
included the conspiracy count (Count 1), along with four additional charges
against Patterson for other crimes (Counts 2-5). To avoid prejudice at trial, the
district court severed Count 1 from Counts 2-5.

In their proposed instructions to the jury, both Majors and Patterson asked the
court to incorporate a statement that a defendant’s “mere presence” could not
support a finding of guilt on the conspiracy charge. The district court denied the
request, but ultimately instructed the jury that “proof that a Defendant simply
knew about a conspiracy, or was present at times . . . is not enough, even if he
approved of what was happening or did not object to it.”

Patterson, 587 F. App’x at 880-81.

oL

THE MOTION AND AMENDED MOTION

ila

In his original pro se motion (Doc. No. 1), Majors asserts seven grounds for relief, which

the court construes as follows:

Ground 1: The government violated Rules 3 and 4(a) of the Federal Rules of Criminal

Case 3:15-cv-00799 Documenf 43 Filed 12/27/16 Page 3 of 27 PagelD #: 330
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Procedure by failing to present an affidavit of complaint to the federal grand jury or a magistrate
judge, and it was stipulated by the Assistant United States Attorney that Majors was not present
at the “crime scene,” 2211 Ladd Drive in C]arksvilié, Tennessee, when law enforcement officers
executed a search warrant at that address.

Ground 2; The DEA Case Agent failed to tell the‘ grand jury that the 2002 Mitsubishi
Montero owned by Majors did not have a hidden compartment built into it.

Ground 3: Majors was never found to be present at 1869 West Court in Clarksville,
Tennessee, the other “crime scene” identified in this case.

Ground 4: Government witness and co-conspirator Cleo Patterson lied on the stand
during trial and to law enforcement officers regarding the ovx}nership of the vehicle he and
Majors were driving when they were stopped in Oklahoma for speeding in 2004 and officers
discovered 26 kilograms of cocaine in a hidden compartment.

Ground 5: The Assistant United States Attorney committed prosecutorial misconduct by
bringing into evidence the previously dismissed Oklahoma Indictment against Majors.

Ground 6: Majors® sentence is unduly harsh and excessive.

Ground 7: The United States lacked probable cause to charge and arrest Majors for
conspiracy to distribute five kilograms or motre of cocaine.

The -Amended Motion filed by counsel expressly adopts and incorporates the seven
grounds for relief set forth in the pro se Motion. The Amended Motion also asserts fourteen
additional grounds for relief, all premised upon the ineffective assistance of counsel at trial and
on appeal, as follows:

Ground 8: Trial counsel failed to understand that a defendant may be convicted at trial in

federal court based upon uncorroborated testimony of an alleged accomplice, as a consequence
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of which he provided Majors with faulty advice concerning his options for resolving this case
and offered no viable defense at trial.

Ground 9: Counsel failed to maintain reasonable contact with his client, thereby denying
Majors adequate legal consultation regarding his case during both the trial and the appeal.

Ground 10: Counsel failed to request a legally sufficient jury instruction regarding. thé
defense of “mere presence.”

Ground 11: Counsel failed to request a jury instruction describing the Defense Theory.

Ground 12: Counsel failed to present a coherent closing argument.

Ground 13: Counsél failed to present factually supportable objections during sentencing
proceedings regarding the calculation of the quantity of cocaine attributable to Majors;
consequently, Majors” sentence was based on the quantity of 150 kilograms or more of cocaine
instead of on “at least 50 but less than 150 kilograms,” or “at least 15 but less than 50
kilograms.”

Ground 14: Counsel failed to present a legally cognizable argument for a mitigating role
reduction in sentencing.

Ground 15: Counsel did not fully understand the Sentencing Guidelines applicable to a
mitigating role reduction under U.S.S.G. § 3B1.2, as a result of which he erroneously argued for
a role reduction based on the absence of factors applicable to an aggravating role enhancement
~under U1.5.5.G. § 3BI.1.

Ground 16: Counsel failed to support with citations to the evidentiary record his
objections to the allegationé in the PSR that Majors had recruited Cleo Patterson and had
multiple vehicles titled in his name.

Ground 17: Counsel was ineffective at sentencing insofar as he failed to request that

Case 3:15-cv-00799 Document 43 Filed 12/27/16 Page 5 of 27 PagelD #: 332
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Majors’ sentence be reduced by 3 months for the period of time he was in pretrial deterﬁ:ion in
Oklahoma and failed to request that Majors® 30-year sentence be served concurrently with an
existing 10-year sentence.

Ground 18: Counsel was ineffective in his handling of a Motion to Dismiss based on an
alleged violation of the double jeopardy clause of the Fifth Amendment to the United States
Constitution. |

Ground 19: Counsel was ineffective in his handling of the Motion to Suppress Evidence
under the Fourth, Fifth, Sixth, and Fourteenth Amendments.

Ground 20: Counsel filed an ‘inadequate appellate brief, failed to file a corrected brief
when directed to do so by the Sixth Circuit, and failed to attend oral argument.

Ground 21: Counsel abandoned Majors after the issuance of the Sixth Circuit opinion
affirming the judgment and conviction by failing to file a Petition for the Writ of Certiorari in the
United States Supreme Court.

IV.  STANDARD OF REVIEW

To be entitled to relief, a prisoner who moves to vacate his sentence under § 2255 must
show that the sentence was imposed in violation of the rConstifution or laws of the United States,
that the court was without jurisdiction to impose such sentence, that the sentence was in excess
of the maximum authorized by law, or that the sentence is otherwise subject to collateral attack.
28 U.S.C. § 2255. To prevail on a § 2255 motion, a movant “must demonstrate the existence of
an errér of constitutional magnitude which had a substantial and injurious effect or influence on
the-guilty plea or the jury’s verdict.” Humphress v. United States, 398 F.3d 855, 858 (6th Cir.
2005) (quoting Griffin v. United States, 330 ¥.3d 733, 736 (6th Cir. 2003)). Non—coﬁstitutional

“errors are generally outside the scope of § 2255 relief. United States v. Cofield, 233 ¥.3d 405,
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407 (6th Cir. 2000). A movant can prevail on a § 2255 motion alleging non-constitutional error
only by establishing a “fundamental defect which inherently results in a complete miscarriage of
justice, or an error so egregious that it amounts to a violation of due process.” Watson v. United
States, 165 F.3d 486, 488 (6th Cir. 1999) (quoting United Siates v. Ferguson, 918 F.2d 627, 630
(6th Cir. 1990} (internal quotation marks and additional citation omitted)).

A § 2255 motion is not a substitute for a direct appeal. Consequently, as a general rule,
any claims not raised on direct appeal are procedurally defaulted and may not be‘ raised on
collateral review unless the movant shows “(1) ‘cause’ excusing [the] procedural default, and (2).
‘actual prejudice’ resulting from the etrors,” United States v. Frady, 456 U.S. 152, 168 (1982)
(citations omitted), or demonstrates that he is “actually innocent.” Bowusley v. Uniied States, 523
U.S. 614, 622 (1998) (citations omitted). A claim of ineffective assistance of counsel is not
subject to the procedural-default rule. Massaro v. United States, 538 U.S. 500, 504 (2003).-An
ineffective-assistance claim may be raised in a collateral proceeding under § 2255 regardless of
whether the movant could have raised the claim on direct appeal. Id.

V. .DISCUSSIONl

A. Whether a Hearing Is Required

A prisoner who files a motion under § 2255 challenging a federal conviction is generally
entitled to “a prompt hearing,” at which the district court is to “determine the issues and make
findings of fact and conclusions of law with respect thereto.” 28 U.8.C, § 2255, The hearing is
mandatory, “unless ‘the motion and the files and records of the case conclusively show that the
prisoner is entitled to no relief.”” Fontaine v. United States, 411 U.S. 213, 215 (1973) (quoting
28 U.S.C. § 2255(b)). “If the record includes a factual dispute, the district court must hold a

hearing to determine the truth of the [movant’s] claims.” Ross v. United States, 339 ¥'.3d 483,

|
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490 (6th Cir. 2003) (quotation marks and citation omitted). However, “no hearing is required if
the petitioner’s allegations cannot be accepted as true because they are contradicted by the
record, inherently incredible, or conclusions rather than statements of fact.” Valentine v. United
States, 488 F.3d 325, 333 (6th Cir. 2007) (quoting Arredondo v. United States, 178 ¥.3d 778, 782
(6th Cir. 1999)). |

Upon consideration of the original and amended motions, the governmlcnt’s response and
the underlying record, the court finds tﬁat there are no evidentiary issues to be resolved and that
the record “conclusively show[s] that the prisoner is entitled to no relief,” 28 U.S.C. § 2255(b).
A hearing is therefore not required.

B. Issues Raised in Original Motion

As set forth above, claims not raised on direct appeal are procedurally defanlted and
unreviewable in the context of a § 2255 proceeding unless the movant establishes “cause” for the

__defa;tllt and “actual prejudice” resulting from the errors, Unifed States v. Frady, 456 U.S. at 168,

or demonstrates actual innocence. Bousléy, 523 U.S. at 622 (1998) (citations omitted). Moreover,
grounds that actually were raised on direct appeal may not be relitigated in a collateral
proceeding. Jones v. United States, 178 F.3d 790,796 (6th Cir. 1999).

Each of the seven grounds for relief raised in the pro se motion either actually was or
could have been raised on direct appeal. Majors has not esfablished cause and prejudice resulting

' from the default or demonstrated actual innocence to overcome the procedural default of those

issues not raised on direct appeal, and he has not provided any basis for reconsideration of those
issues that were thoroughly litigated. Majors is not entitled to relief on the basi;v. of Grounds 1

through 7.
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C. Claims Raised by Counsel
The grounds for relief raised in the Amended Motion filed by counsel on behalf of
.Majors are premised on the ineffective assistance of counsel. To be entitled to relief under §
2255 based on a claim of ineffective assistance of counsel, the movant must establish “that
counsel’s performance was deficient” and “that the deficient performance prejudiced the
defense.” Strickiand v. Washingron, 466 U.S. 668, 687 (1984). In judging an attorney’s conduct,
the court must consider all of the circumstances and facts of the particular case, id. at 690, and
“indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance.” 7d. at 689. Prejudice requires a showing tha;c there is “a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
| been different.” Id. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Id. A defendant has the burden of making both showings; otherwise,
“it cannot be said that the conviction or death sentence resulted from a breakdown in the
adversary process that renders the résult unreliable.” Id. at 687,
1 Ground 8
Majors argucs that his criminal defense attorney’s performance was constitutionally
deficient insofar as he failed to understand that a defendant can be convicted based on the
uncorroborated testimony of an alleged accomplice. As a result of this error, Majorsrargues, the
attorney provided Majors with faulty advice corncerning his options for resolving this case and
offered no viable defense at trial.
This claim is premised upon Majors’ attorney’s argument, in his appellate brief to the
Sixth Circuit Court of Appeals, that Majors’ sentence and c_:onviction were supported by

insufficient evidence, because “statements of the government’s cooperating witnesses were not
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corroborated by independent evidence thereby rendering the statements an improper basis for
proof beyond a reasonable doubt.” Brief of Appellant at 34, United States v. Majors, No. 12-
5726 (6th Cir. Aug. 2, 2013), Doc. No. 58. Majors asserts now that his attorney misstated the
“corroboration rule,” which actually providés that “no one may be convicted of a crime based
solely on his uncorroborated confession.” United States v. Brown, 617 F.3d 857, 860 (6th Cir.
2010). Majors does not argue that he was prejudiced by his counsel’s m=aking a legally erroneous
argument on appeal. Rather, he appears to argue that he was prejudiced by his counsel’s lack of
understanding of the legal issues affecting his case, as demonstrated by his presentation of an
argument that, Majors contends, was clearly not supported by the law.

The court does not find that the argument was legally unsqpported or so lacking in merit
that it shows that counsel misunderstood the nature of the case against his client. Rather, the
focus of the argument was that the evidence was insufficient to support the verdict, becaﬁse the
testimony of Cleo Patterson and other co-conspirators, all self-interested informants, was
inherently untrustworthy and not corroborated by other evidence. The gist of his argument was
that the government had not _carried its burden of proving the defendant’s guilt beyond a
reasonable doubt. The jury rejected that argument and the Sixth Circuit affirmed, finding that the
conviction was supported by sufficient evidence. 2 That does not mean that counsel’s strategy
was constitutionally ineffective.

Moreover, even assuming that the argument was unsupported as a matter of law, Majors

has not shown that he was actually prejudiced by any purported error by counsel. Majors does

2 The Sixth Circuit, indeed, rejected Majors® corroboration argument on direct appeal.
See United States v. Patterson, 587 F. App'x 878, 892 (6th Cir. 2014) (“Majors’ argument is
misplaced because the ‘corroboration rule’ to which he refers stands only for the proposition that
a defendant may not be convicted of a crime based solely on his uncorroborated confession. It
does not require corroboration of others’ testimony.” (citing Brown, 617 F.3d at 860)). The court,
however, treated the argument as asserting that the evidence was insufficient to support the
verdict. See id. (“Ample evidence supports Majors® conviction.”).
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not assert, for instance, that he would have been more likely to consider a plea if he had known
that the uncorroborated-testimony argument would be fruitless or that, if counsel had argued the
issue differently or offered additional legal support, the outcome of the appeal would have been
different.

Majors has not shown that he was prejudiced by his attorney’s error, and he is not entitled
to relief on the basis of this claim.

2. Ground 9

Majors argues that his trial attorney “failed to maintain reaslonable contact with Mr.
Majors, thereby denying Mr. Majors adequate legal consultation regarding his case during both
the trial and appellate process.” (Doc. No. 18, at 4.) Majors asserts, in wholly conclusory fashion,
that his attorney’s failufe to communicate with him denied him “the benefit of legal advice he
could trust as being accurate or in his best interests” ana that the meetings he did have with
counsel “were of such poor quality that Mr. Majors did not fully understand the government’s
evidence against him and could not make a knowing decision as to how to resolve this matter.”
({d.)

The criminal docket is replete with letters from Majors to the docket clerk requesting
information about his case and complaining about his inability to communicate with his attorney.
Attached to Majors® reply brief are copies of dozens of letters dating from April 2011 through
September 2015 from Majors to his trial attorney, to the clerks of this court and the Sixth Circuit
Céurt of Appeals, and to the Tennessee Board of Professional Responsibility, all complaining
about the attorney’s lack of respdnsivenass to his client’s requests for information and assistance.
(See Doc. No. 40-1.)

While an attorney’s failure to communicate a plea offer has been held to constitute
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ineffective assistance, Guerrero v. United Staies, 383 F.3d 409, 416 (6th Cir. 2004), this court is
unaware of any case holding that an attorney’s general unresponsiveness constitutes per se
ineffective assistance of counsel. Majors never wrote to the trial judge or filed a motion
requesting that a different attorney be appointed to fepresent him. He has not presented any
evidence suggesting that counsel failed to keep him informed of significant developments in the
case or that he would have pleaded guilty if he had known about some particular facet of his case
that was not communicated to him. In sum, even assufning that counsel was deficient in his
communications with Majors, Majors has not established prejudice. He is not entitled to relief on
the basis of this claim. -
3. Ground 10

Majors argues that his counsel was ineffective because he failed to request a “legally
sufficient” jury instruction regarding tﬁe defense of “mere presence.” (Doc. No. 18, at 4-5.) He
argues that the instruction the attorney requested so misstated the law that the cburt had no
choice but to reject it, causing him prejudice.

Counsel requested the following jury instruction addressing “mere presence’

The mei'e presence of the defendant [ ] at the scene of commission of a crime is

not. [sic] standing alone sufficient evidence for direct or circumstantial proof of

guilt or involvement of the defendant [ ] in the commission of the crime. Such

evidence cannot support a finding of criminal guilt.
(Crim. Doc. No. 258, at 2 (citing United States v. Spiva, No. 95-5530, 1996 U.S. App. LEXIS
24014 (6th Cir. April 4, 1996).)

The Sixth Circuit addressed on appeal Majors® claim that the trial court had abused its
discretion in denying his request for this instruction. The Sixth Circuit rejected the claim? finding

that (1) the proposed instruction was not a substantially correct statement of the law; (2) portions

- of it were covered by other instructions; and (3) the failure to give the instruction did not impair
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Majors® theory of the case. Unifed States v. Patterson, 587 F. App’x 878, 888 (6th Cir. 2014). As
the Sixth Circuit stated, while “mere presence alone is not enoﬁgh to prove a defendant’s guilt, . .
. presence is a material and probative factor which the jury may consider in reaching its
decision.” Id. (quoting United States v. Christian, 786 F.2d 203, 211 (6th Cir. 1986)). In other
words, Majors is correct that the proposed instruction was legally erroneous or, at best,
incomplete. Counsel’s conduct was arguably unreasonable insofar as he failed to provide a
complete and legal cogent instruction on “mere presence.”

Majors has not shown, however, that he was prejudiced thereby, because, as the Sixth
Circuit noted, the instructions given by Judge Nixon substantially incorporated a correct “mere
presence” instruction:

But proof that a Defendant simply knew about a conspiracy, or was present at

times or associated with members of the group, is not enough [to prove the

Defendant joined the conspiracy), even if he approved of what was happening or

did not object to it. Similarly, just because a Defendant may have done something

that happened to help a conspiracy does not necessarily make him a conspirator.

These are all things that you may consider in deciding whether the Government

has proved that the Defendants joined a conspiracy. But without more, they are

not enough. '

(Crim. Doc. No. 339, Trial Tr. Vol. XI, at 28 (emphasis added).) Under this instruction, Majors
was able to argue that he had only innocent and coincidental associations with other members of
the conspiracy.

Majors is not entitled to relief on the basis of this claim.

4. Ground 11

Majors also argues that his trial attorney was constitutionally deficient because he failed

to request a jury instruction describing the Defense Theory, particularly in light of the court’s

* rejection of his proposed “mere presence” instruction. He suggests that the defense theory was

that he could not be a knowing or willful participant in the conspiracy if he lacked knowledge
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that he was transporting contraband and insists that this theory was not adequately spelled out for
the jury. (Doc. No. 18, at 7.) He relies on the underlying record as a whole in support of his
claim that counsel never requested such an instruction, and he asserts as a matter of law that “a
defendant is entitled to an instruction regarding his theqry of the case whenever the theory has
some support in the facts and the law.” (Doc. No. 18, at 6 (citing United States v. Duncan, 850
F.2d 1104, 1117 (6th Cir. 1988), overruled on other grounds by Schad v. Arizona, 501 U.S. 624
(1991)).) |

The Sixth Circuit has held that a trial court errs in rejecting a proposed jury instruction
where the denial “usurp[s] the function of the jury by depriving [the defendant] of his
opportunity to present his theory of the defense.” Duncan, 850 F.2d at 1117. As the Duncan
court stated, “when a theory of defense finds some support in the evidence and in the law, a
defendant is entitled to some mention of that theory in the instructions.” Id. (quoting United
States v. Garner, 529 F.2d 962, 971 (6th Cir. 1976)). Both Duncan and Garner, however, were
rendered in the context of a direct appeal in which the appellant argued that the trial court had
erred in rejecting a specifically requested instruction. Trial counsel here did not specifically
request a “theory of the case” instruction, and this court is not aware of any autﬁority supporting
the proposition that failure to request such an instruction amounts to per se incffective assistance.
Moreover, the instruction the court did give on presence and participation in a conspiracy, quoted
in full above, is entirely consistent with Majors’ theory of the defense, as the Sixth Circuit held,
And defense counsel was able to—and did—argue in closing that Majors was not a knowing
participant in the drug conspiracy. The jury obviously rejected that argument.

Majors has not established that counsel’s conduct was constitutionally ineffective or that

he was prejudiced by the purported error.
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5. Ground 12

Majors argues that his trial attorney failed fo present a coherent closing argument and that
an “effective” attorney wouid‘ have focused his closing argument “on evidence supporting the
mere presence defense.” (Doc. No. 18, at 7.) He also characterizes the attorney’s argument as
consistent with- his “mistaken belief that fhe uncorroborated testimony of an accomplice is
insufficient evidence for conviction.” (Id.)

This argument is closely related to those set forth in Grounds 10 and 11, and it fails for
largely the same reasons. Counsel, in fact, argued cogently in closing that the testimony of Cleo
Patterson and other government witnesses was inﬁerenﬂy unbelicvable and that the jury should
view these witnesses’ self-serving Statementsrwith skepticism. He also pointed out that his client
was not implicated by any of the wiretaps, that he was not found at either of the properties that
were the target of search warrants, and that he was never under surveillance. Majors® insistence
that counsel did not adequately emphasize the “mere presence” defense amounts simply to a
disagreement over trial strategy, which is not grounds for a claim of ineffective assistance of
counsel. See Strickland, 466 U.S. at 689 (“Because of the difficulties inherent-in making the
evaluation [of counsel’s conduct], a court must indulge a strong presumption that counsel’s
conduct falls wifhin the wide range of reasonable professional assistance; that is, the defendant
must overcome the presumption that, under the circumstances, the challenged action might be
considered sound trial strategy.” (quotation marks and citation omitted)).

Majors has not established that counsel’s strategy was unreasonable or that he was
prejudiced by the failure to adopt a difTerent strategy.

6. Ground 13 |

Majors contends that his attorney failed to present “factually supportable objections in the
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sentencing proceedings regarding the calculation of the quantity of cocaine attributable to
Majors,” as a result of which, Majors® sentence was based on the quantity of 150 kilograms or
more of cocaine instead. of on “at least 50 but lesslthan 150 kilograms,” or “at least 15 but less
than 50 kilograms.” (Doc. No. 18, at 8.)

The gist of Majors® argument is that his attorney should have provided teasonable
arguments in support of his claim that he should not be sentenced based on a drug quantity of at
least 150 kilograms. He argues that he was prejudiced by this failure, because, if his attorney had
explained to the judge why he should be credited with less, his Base Offense Level would have
been either 36 (for 50 to 150 kilograms) or 34 (for 15 to 50 kilograms), and the resulfing
Sentencing Guidelines range would have been either 324 to 400 months or 262 to 327 months of
imprisonment, instead of the 360 months to life yiclded by a Base Offense Level of 38.3

Majors posits two alternative arguments that his attorney could have made. The first is
that he sho.uld have argued that Majors® involvement in the conspiracy ended when he was
arrested in Oklahoma in December 31, 2004, If this argument had been made, he contends, the
attorney could have argued credibly td the court that he should not be held responsible for any
amount of cocaine that was trafficked éfter that date. Even crediting the testimony of Cleo

_ Pattetson and Bassim Fardos, Majors argues, the testimony showed that he traveled to California
no more than five times and was only involved with the transport of substantially less than 150
kilograms of cocaine. Second, he argues that, because the Government argued that the
conspiracy involved 150 kilograms of cocaine over a three-year period, and Majors was only

involved during the first year, he should only be charged with involvement in one-third of the

3 The Guideline range for 15 to 50 kilograms of cocaine has subsequently been reduced
to Level 32. Given a Criminal History Category of VI, the range would now be 210 to 262
months of imprisonment.
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150 kilograms, or 50 kilograms, for purposes of sentencing.

| The court finds that, even assuming that counsel’s performance in failing to challenge the
amount of drugs aftributed to Majors was deficient, Majors cannot establish prejudice. The law is .
clear that, for sentencing purposes, “[w]here‘a defendant is part of a ‘jointly undertaken criminal
activity’ involving drugs, ‘the defendant is accountable for all quantities of contraband with
 which [he] was directly involved and . . . all reasonably foreseeable quantities of contraband that
were within the scope of the criminal activity that [he] jointly undertook.”” Unifed States v.
Begley, 602 F. App’x 622, 626 (6th Cir. 2015) {(quoting U.S.8.G. § 1B1.3 cmt, 2%). A “jointly
undertaken criminal activity” includes a conspiracy. United States v. Waison, 620 F. App’x 493,
513 (6th Cir. 2015); U.S.S.G. § 1B1.3 cmt. 3 (2016).

Here, the proof was that Majors himself was directly involved in the fransport of
hundreds of thousands of dollars of cash from Tennessee to California and dozens of kilograms
of cocaine from California to Tennessee. Bassim Fardos testified that the conspiracy organized
by him and Adrian Patterson involved, during 2004, four different vehicles that Fardos had
modified by having built into them special hidden compartments to carry cash and drugs: a Ford
F-150, a Mitsubishi Montero, a Volkswagen Furovan, and a Ford Expedition. (Crim. Doc. No.
328, Trial Tr. Vol. V, at 14.) According to Fardos, the Expedition was used two or three times; it
carried from $100,000 to $300,000 in césh from Tennessee (o California each time and returned
to Tennessee carrying 8 to 10 kilos of cocaine each time. (Id. at 25, 40.) The Montero, which was
titled in Herman Majors’ name, was used only once before it was stolen, and it carried

approximately $275,000 in cash intended to purchase approximately 20 kilos of cocaine. (See id.

* The Application Notes were amended in 2016, The language previously found at Note 2
is now in Note 3. '
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at 37 (estimating bulk price.of cocaine at that time).)> The Ford F-150 carried approximately 20
kilos each trip and was used two or three times. The Volkswagen Eurovan held 26 kilos and was
used twice for transport. Majors was implicated as the driver on at least three and as many as five
of these trips. |
In 2005, after the Eurovan and its 26 kilograms of coczﬁne were seized in Oklahoma, the
conspiracy began employing tractor-trailers to transport the drugs. This method was used twice,
carrying 25 to 35 kilos on each run. Although Majors was not alleged to have been directly
involved in the conspiracy at that point, the quantities involved after December 2004 were
consistent with the quantities involved prior to that date and thus were reasonably foreseeable,
The figures from 2004 and 2005 add up, based on this court’s calculations, to at least 178
kilograms of cocaine, all of which were reasonably atiributable to Majors as a knowing aﬁd
willing participant in the ccmspilracy.6
- The court finds it somewhat troubling that neither the United States nor the Probation
Office ever spelled out precisely how they reached rthe figure of “more than 150 kilograms” of
cocaine, (See Crim. Doc. No. 310, at 6.) The trial attorney, while he did attempt to ;cu‘gue that
Majors should only be sentenced based on the 26 kilograms confiscated in Oklahoma, did not
raise a specific 0bj¢ction based on the computation of 150 kilograms, and the trial judge did not
articulate how he reached that‘ figure or the basis for attributing all ﬁf it to Majors for sentencing

purposes. Notwithstanding, the judge had heard all the testimony and is presumed to be

% The Montero was stolen from Fardos at gunpoint while it was loaded with cash, so
Majors did not return it to Tennessee loaded with $275,000-worth of cocaine that was meant to
replace the cash in the hidden compartment. But the conspiracy encompassed an intent to
transport that amount of cocaine to Tennessee.

® Majors does not attempt to argue that he withdrew from the conspiracy or that his
attorney should have raised a withdrawal defense.
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knowledgeable of the applicable law. This court therefore finds that any objection based on the
drug quantity that might have been raised by trial counsel would have been futile. The sentence
based on Majors’ involvement in a conspiracy to distribute more than 150 kilograms of cocaine
was supported by fhe evidence, and the judge would not have been likely to depart from the
recommendation in the Presentence Investigation Report, regardless of what additional
arguments defense counsel might have raised.

The court will deny relief on this claim on the basis that Majors has fail.ed to establish
prejudice. The court will, however, grant a Certificate of Appealability on this issue.

7 Grounds 14 and 15

In Ground 14, the movaunt argues that trial counsel “failed to understand and failed to
present a legally cognizable argument for a mitigating role reduction in the sentence.” (Doc. No,
18, at 10.) In Ground 135, he argues, similarly, that counsel “failed to understand the Sentencing
Guidelines applicable to a mitigating role reduction under U.S.8.G. § 3B1.2. (Doc. No. 18, at
11.)

Majors acknowledges that his attorney asked for a s.entence reduction based on Majors’
mfnor role in the offense but argues that he erred in suggesting that such a finding would affect
Majors’® Criminal History points rather than the Offense Level, reducing the Criminal History
Category from VI to V. In addition, although he referred to a mitigating role adjustment, he
made an argument based on the law pertaining to the imposition of an upward adjustment for
playing a leadership role. (See Crim. Doc. No. 294, at 28.)

The court agrees that the Sentencing Memorandum is somewhat confusing and that-
defense counsel’s argument at the sentencing hearing, presumably attempting to show that his

client was entitled to a sentencing reduction based on his mitigating role in the conspiracy, was
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largely incoherent. Like the Sentencing Memorandum, it confused the law concerning an
enhancement for a leadership role and a reduction based on a minor or mitigating role. Counsel
Stated:‘

So I think, your Honor, that the proof under the — first off, under the mitigating

role test for the Sixth Circuit shows that if you don’t have aggravating factors,

then the absence of those aggravating factors is a consideration for the Court and

sentencing ot finding or determining that the Defendant’s range is within a role of

minor or minimal leadership. And the leadership is the disqualifier for the points

in a range of 4 to 2 levels — of 2 to 4 points for that adjustment.

(Crim. Doc. No. 342, at 65—66.) Nonetheless, al’;hough he could have framed the argument more
cogently, the attorney did argue that Majors was a minor or minimal patticipant in the conspiracy
and that, as such, he was entitled to a reduction in his base offense level. (Crim. Doc. No. 294, at
16-17.) More importantly, nothing in the record suggests that the court would have granted an
adjustment based on a mitigating role, even if the trial attorney had articulated the argument
more clearly.

Section 3B1.2 of the Sentencing Guidelines authorizes a 4-level decrease in the offense
level if the defendant is a “minimal pérticipant in any criminal activity” and a 2-level decrease if
he was a “minor participant.” “[TThe critical question in whether to grant a ‘mitigating role’
reduc.tion is what role the defendant played in relation to others involved in the criminal
enterprise.” United States v. Skinner, 690 F.3d 772, 783 (6th Cir, 2012) (quoting Henderson, 307
F. App’x at 983). The Sixth Circuit has recognized that the role of courier in a drug distribution
conspiracy is “critical” to the success of the conspiracy. Id.; see also United States v. Williams,
505 F. App’x 426, 428 (6th Cir. 2012) (“Defendant’s role in the enterprise was not minor or
minimal. Defendant repeatedly acted as a courier for Victor Ray Thomaé, a Memphis-based

dealer of methamphetamine. She carried up to two pounds of methamphetamine, by both plane

and bus, on several occasions. Courts in this Circuit have found that a defendant’s ‘role as
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courier was critical to the success of the drug trafficking and money laundering conspiracies.’”
(quoting Skinner, 690 F.3d at 783)).

Here, the evidence established that Majors made at least three or four trips between
Nashville and Los Angeles, carrying hundreds of thousands of dollars in cash or dozens of kilos
of cocaine oﬁ each leg of the trip. Thus, although the sentencing judge would have had the
discretion to entertain a coherent request for a reduction based on a minor or minimal role in the
conspiracy, if is highly unlikely that he would have concluded that Majors’ role was either minor
nor minimal. In addition, the judge did not make a ﬁéding that Majors occupied a leadership role
in the conspiracy and did not increase the base offense level based on any such finding. Thus,
while it is cleﬁr that the attorney’s performance in attempting to argue for a sentencing reduction
left something to be desired, Majors has not shown that he was prejudiced by his atforney’s
failure to articulate a mitigation argumeht more clearly.

8 Ground 16

Majors argues that his trial attorney was constitutionally ineffective insofar as he-failed to
support with citations to the evidentiary record his objections to the allegations in the PSR that
Majors had recruited Cleo Patterson into the conspiracy and had multiple vehicles titled in his
name. Even assuming that counsel was ineffective in this regard, Majors has not shown that he
suffered prejudice as a result. His sentence was not enhanced on the basis of a leadership role in
the conspiracy. It was clear from the record that there was only one vehicle used in the
conspiracy that was titled in his name, and, in any event, there is no evidence either that Majors’
sentence was enhanced as a-resu]t of an erroneous finding to the contrary by the sentencing judge

or that the judge declined to reduce the base offense level based on such a finding.
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9. Ground 17

Majors argues that his defense counsel was ineffective at sentencing because he failed to
request that Majors® sentence be reduced by 3 months for the period of time he was in pretrial
detention in Oklahoma and failed to request that Méjors’ 30-year sentence be served
concurrently with an existing 10-year sentence.

With regard to the three months spent in detention in Oklahoma, the court notes, first,
that the Bureau of Prisons is responsible for computing sentencing credits. See 18 U.S5.C. §
3585(b)(2). Second, Majors has not actually established that the Bureau of Prisons hasl not
credited the period of detention in Oklahoma to his current sentence. And third, Majors has not
presented any law suggesting that he would have been entitled to sentence credits for the time he
was incarcerated on prior charges in a different jurisdiction, even though the charges were
related. Finally, the court did order that the Burcau of Prisons give Majors jail credit for the time
he had been incarcerated pending sentencing, (Judgment, Crim. Doc. No. 300, at 2.) Majors has
not shown that his attorney was deficient or that he was prejudiced by any alleged deficiency
relating to jail credit for the three months spent incarcerated in Oklahoma in 2005.

Regarding his attorney’s failure to request that his federal sentence run concurrently with
a ten-year state sentence, according fo the PSR, Majors was charged x;vith aggravated assault in
April 2008. He pieade& no contest to the charge in February 2009 and was sentenced to 10 years,
suspended to community corrections. (Crim. Doc. No, 310, at 18.) He was arrested in March
2009 on a community corrections violation warrant. Community corrections was revoked, and
his sentence was place;i into effect in September 2009, presumably as a result of his arrest on the
federal conspiracy charge. That sentence is scheduled to expire in February 2018, (Id.)

Even assuming that counsel’s performance was deficient, Majors has not established
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prejudice in connection with his attorney’s failure to request concurrent sentences. First, Majors
has not articulated in his Amended Motion in this court what factors under 18 U.S.C. § 3553(a)
would have favored imposition of concurrent sentences. See 18 U.S.C. § 3584(b). Moreover, the
sentencing judge was presumably aware of the state sentence based on the information in the
PSR and aware of his authority to grant concurrent sentences without a request being madg by
defense counsel. Cf. Johnson v. United States, No. 12-15227, 2016 WL 1259354, at *5 (E.D.
Mich, March 31, 2016) (denying relief in § 2255 proceeding on the movant’s argument that
counsel was ineffective for failing to request concutrent sentences, noting that “the Court was
well aware of its authority to impose a concurrent sentence . . . and did not need a reminder from
the defense counsel about its authority to do $0.”). Thus, the court finds it highly unlikely that the
sentencing judge would have granted such a request, if one had been made.

Majors has not established that there is a “reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Strickland v.
Washington, 466 U.S. 668, 694 (1984). The court will therefore deny relief on this claim. The
court will, however, grant a Certificate of Appealability on this issue,

10. Ground 18

Majors contends that his trial attorney was ineffective for filing a Motion to Dismiss the
Indictment for Violation of the Double Jeopardy Clause of the U.S. Constitution (Crim. Doc. No.
220). The motion was denied based on longstanding federal jurisprudence establishing that
double jeopardy does not attach until a jury is sworn and empaneled, and the defendant is “put to
trial before the trier of facts.’” Serfass v. United States, _420 U.S, 377, 388 (1975) (quoting
United States v. Jorn, 400 U.S. 470, 479 (1971)). (See Order, Crim. Doc. No. 224, at 1-2.)

Majors acknowledges that the Motion to Dismiss was clearly unsupported by the law. He argues
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that he was prejudiced by its filing because (1) it “demonstrated his [attorney’s] fundamental
misunderstanding of double jeopardy jurisprudence™; and (2) the filing of an essentially frivolous
motion “invited the Court to find that Mr. Majors was deceptive.” (Doc. No. 18, at 16.) |

While the Motion to Dismiss lacked merit, this court is unaware of any authority
suggesting that counsel is constitutionally ineffective for asserting an unsuccessful argumeﬁt.
Nor has Majors shown actual prejudice resulting from the unsuccessful motion. Accord United
States v. Samuels, No. 08-CV-0677-CVE-FHM, 2009 WL 3756556, at *10 (N.D. Okla. Nov. 6,
2009) (“The Court has not found any authority suggesting that appellate counsel is
constitutionally ineffecﬁve for asserting unsuccessful arguments on appeal and, even if appellate
counsel were ineffective, it is not clear how asserting unsuccessful arguments causes any
prejudice to a defendant.;’). He is not entitled to relief on the basis of this claim.

11 Ground 19 |

Majors érgues that his counsel was ineffective in his handling of a Motion to Suppress
Evidence under the Fourth, Fifth, Sixth, and Fourfeenth Amendments. The gist of this‘clair.n is
that the motion was patently without merit as a matter of law, and counsel’s decision to file the
motion reflected his lack of understanding of the Federal Rules of ‘Evidence and prejudiced
Majors by “undermining the reliability of every action taken on his behalf.” (Doc. No. 18, at 17.)
Majors further argues that he was prejudiced when counsel “inexplicably and unnecessarily”
called Majors himself to testify at the hearing on the motion. Majors was not prepared to testify.
and ultimately found it necessary to invoke his Fifth Amendment right not to incriminate himself
in order to terminate cross-examination,

Again, counsel is not per se .ineffective for pursuing a non-meritorious motion, and

Majors has not shown actual prejudice resulting either from the filing of the Motion to Suppress

Case 3:15-cv-00799 Document 43 Filed 12/27/16 Page 24 of 27 PagelD #: 351




33a

25

or from calling Majors to testify at the hearing. The jury was not apprised of the matter and
Majors’ testimony was not used against hin.

Majors is not f;ntitled to relief on the basis of this claim.

12, Ground 20

Majors argues generally that his counsel was ineffective during the appellate phase of his
representation for failing to file a éorrected brief when directed to do so by the Sixth Circuit,
“failing to attend oral argument” (Doc. No. 18, at 17), and failing to raise substantive issues that
might have had merit. “Most strikingly,” Majors argues, “the appeal brief fails to challenge the
Guideline calculation concerning the drug quantity for which Mr. Majors would be held
responsible.” (Id. at 18.)

The underlying record reflects that Majors® attorney did not actually fail to attend oral
argument. Instead, he waived oral argument by failing to file a corrected brief that complied with
6th Circuit Rule 34.” Majors, however, does not argue now that counsel was deficient for failing

to request oral argument or show how he might have been prejudiced by such failure.

7 Counsel left blank the space in his brief below the heading, “Statement Regarding Oral
Argument.” See Brief of Appellant at 9, United States v. Majors, No. 12-5726 (6th Cir. Aug. 2,
2013), Doc. No. 58. The Sixth Circuit had previously notified the parties that, putsuant to 6th
Circuit Rule 34(a), any party desiting oral argument “must include a statement in the brief setting
forth the reason(s) why oral argument should be heard. If the docket entry for your brief
indicates that you have requested oral argument but the statement itself is missing, you will be
directed to file a corrected brief.” Briefing Letter at 2, Majors, No. 12-5726 (6th Cir, May 14,
2013), Doc. No. 51. Because counsel omitted the statement from his brief, the Sixth Circuit
indeed alerted him to that fact and directed him to file a corrected brief. Briefing Letter (Aug. 6,
2013), Doc. No. 59. After counsel failed to do so, the Sixth Circuit considered the original,
uncorrected brief instead. See Letter to Counsel (Aug. 26, 2013), Doc. No. 72 (“The ‘corrected
brief” has not been filed. Therefore, when this appeal is submitted for a decision on the merits,
the brief shall be submitted to the court as filed, without correction.”). And, according to the
court clerk’s notation at docket entry no. 58, the court deemed the appellant to have waived oral
argument.
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As to whether counsel was ineffective for failing to challenge on appeal the computation
of the drug quantity attributed to Majors for purposes of sentencing, the céurt finds that it is
unlikely that niaking this argument would have changed the outcome of the proceedings, for the
same reasons as those discussed in connection with Ground 13, above. Because Majors has not
established that there is a “reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different,” Strickiand, 466 1.S. at 694, he is not
entitled to relief. The court will grant a certificate of appealability as to this claim, however.

13. Ground 21

Finally,' Major argues that his counsel was constitutionally ineffective insofar as he
abandoned Majors without filing a petition for the writ of gertiorari in the United States Supreme
Couﬁ:. This claim, too, is without merit.

First, counsel’s failure to petition for certiorari does not amount to ineffective assistance,
“As the Supreme Court has made clear, the Censtitution does not entitle a criminal defendant to
the assistance of counsel for the filing of a petition for certiorari, so counsel’s failure to file that
petition cannot amount to constitutionally ineffective assistance.” Nichols v, United States, 563
F.3d 240, 249-50 (6th Cir. 2009) (citations omitted). |

Second, Majors cannot show he was prejudiced by the purported failure, because he
himself filed a timely petition. This claim is without merit.

VI. CONCLUSION

For the reasons set forth herein, the court finds that Majors is not entitled to post-
conviction relief. The court will, however, grant a certificate of appealability on the grounds that
his criminal defense attorney was conétiwtionaliy ineffective in that he failed to (1) present

factually supportable objections to the Probation Office’s calculation of the quantity of cocaine
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attributable to Majors for sentencing purposes (Ground 13); (2) request concurrent sentencing
(Ground 17); and (3) to challenge the Guideline calculation concerning the drug quantity for

which Majors would be held responsible for sentenbing purposes (Ground 20).

gt oy —

ALETA A. TRAUGER L
United States District Judge

An appropriate Order is filed herewith.
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