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QUESTIONS PRESENTED

18 U.S.C. § 2242(b) criminalizes, among other things, the attempted inducement of a minor

to engage in sexual activity. The question presented by this petition is about the required intent

for this offense. This question has caused tension both within the Eleventh Circuit and among

the other circuits. Most circuits recognize that the statute proscribes an intentional attempt to

achieve a mental state in a minor — that is, a minor's assent to engage in sexual activity. And

these circuits have also said that the required intent is not the intent to engage in sex with a minor

On the other hand, however, the Fifth, Eighth, Ninth, and Eleventh Circuits have affirmed

convictions based on only an intent to engage in sex with a minor Thus, the question presented

here is:

Whether the required intent for attempted inducement under § 2422(b) is the intent
to cause a minor to engage in sexual activity (as the Eleventh Circuit held in this
case), or the intent to change a minor's mental state about engaging in sexual
activity (as most other circuits have held).

This petition presents the Court with an ideal vehicle to resolve the tension among the

circuits on this important issue.



LIST OF PARTIES

Petitioner, George Adrien Brooks, was the defendant in the district court and the appellant

in the court of appeals. Respondent, the United States of America, was the plaintiff in the district

court and the appellee in the court of appeals.
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PETITION FOR A WRIT OF CERTIORARI

George Adrien Brooks respectfully petitions for a writ of certiorari to review the judgment

of the United States Court of Appeals for the Eleventh Circuit.

OPINION BELOW

The Eleventh Circuit's opinion, 723 F. App'x 671 (11th Cir. 2018), is unpublished and

provided in Appendix A.

JURISDICTION

The United States District Court for the Middle District of Florida had original jurisdiction

over this criminal case under 18 U.S.C. § 3231. The Eleventh Circuit had jurisdiction to review

the district court's final judgment under 28 U.S.C. § 1291. On January 18, 2018, the Eleventh

Circuit affirmed the district court's final judgment. Appendix A. On April 4, 2018, the

Eleventh Circuit denied Mr. Brooks' petition for rehearing en banc. Appendix B. This Court

may review the Eleventh Circuit's judgment under 28 U.S.C. § 1254(1).

RELEVANT STATUTORY PROVISIONS

This case involves the application of 18 U.S.C. § 2422(b). The pertinent part of that

statute provides:

Whoever. . . knowingly persuades, induces, entices, or coerces any individual who
has not attained the age of 18 years, to engage in. . . any sexual activity for which
any person can be charged with a criminal offense, or attempts to do so, shall be. .
. imprisoned not less than 10 years or for life.

18 U.S.C. § 2422(b).
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LEGAL BACKGROUND

This case raises an important question: What is the mens rea for attempted inducement

under 18 U.S.C. § 2422(b)? This recurring question has created significant tension among the

circuits. Indeed, it has even caused internal inconsistency in the Eleventh Circuit. Given the

recurring nature of the issue and that § 2422(b) convictions carry a minimum prison term of ten

years, the importance of this issue cannot be overstated. This Court's intervention is needed.

1. The Eleventh Circuit's Decision in Murrell.

The Eleventh Circuit first addressed the definition of "inducement" in United States v.

Murrell, 368 F.3d 1283 (11th Cir. 2004). Similar to this case, the defendant in Murrell was

charged with attempting to violate § 2422(b) after speaking with an undercover officer posing as

a deviant parent who could arrange sexual encounters with his child. The defendant argued that

he could not have attempted to violate the statute because he spoke with only an adult

intermediary. The Eleventh Circuit rejected that argument.

The Eleventh Circuit stated that it viewed the defendant's actions as inducement rather than

persuasion, enticement, or coercion, so it focused on that component of the statute. 368 F.3d at

1287. The court began by stating the term "inducement" "is not ambiguous and has a plain and

ordinary meaning." Id. But in its very next breath, the Eleventh Circuit stated that "inducement"

has two definitions and chose one over the other to avoid superfluousness. The court said:

We have previously held that the term "induce" in § 2422 is not ambiguous and has
a plain and ordinary meaning. "Induce" can be defined in two ways. It can be
defined as "No lead or move by influence or persuasion; to prevail upon," or
alternatively, "Rio stimulate the occurrence of; cause." The Am. Heritage
Dictionary of the English Language 671 (William Morris ed., Houghton Mifflin
Co. 1981). We must construe the word to avoid making § 2422 superfluous. To
that end, we disfavor the former interpretation of "induce," which is essentially
synonymous with the word "persuade."
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Id. (emphasis added) (internal citations omitted). Applying that definition, the Eleventh Circuit

held the defendant attempted to induce a minor because he negotiated with the purported bad dad.

Following Murrell, the Eleventh Circuit amended its pattern jury instruction to define

"inducement" as "to stimulate the occurrence of; cause." See Eleventh Circuit Pattern Jury

Instructions (Criminal) No. 092.3 (2017). The definition adopted in Murrell and placed in the

pattern instruction, however, does not answer the question of what must be "stimulated" or

"caused." Indeed, as explained below, plugging that definition into the pattern instruction as

currently constructed advises the jury that the prohibited mens rea is intending to engage in sexual

activity with a minor. See id.

2. The Eleventh Circuit's Decision in Lee.

After Murrell, the Eleventh Circuit decided United States v. Lee, 603 F.3d 904 (11th Cir.

2010), which seemed to answer the question ostensibly left open by Murrell and the pattern jury

instruction — what is it that must be "stimulated" or "caused"?

Like Mr. Brooks and the defendant in Murrell, the defendant in Lee was charged with

attempted inducement under § 2422(b) after speaking with an undercover officer posing as a

deviant parent who could arrange sexual encounters with her children. The Eleventh Circuit

explained that in attempted inducement cases, "the government must prove that the defendant

intended to cause assent on the part of the minor, not that he acted with the specific intent to engage

in sexual activity." Lee, 603 F.3d at 914 (internal quotation marks omitted).

The Lee court's seeming clarification was consistent with the position of several other

circuits. See, e.g., United States v. Dwinells, 508 F.3d 63, 68 (1st Cir. 2007) ("Plainly, the statute

requires that a defendant possess the specific intent to persuade, induce, entice, or coerce a minor

into committing some illegal sexual activity."); United States v. Brand, 467 F.3d 179, 202 (2d Cir.
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2006) ("A conviction under § 2422(b) requires a finding only of an attempt to entice or an intent

to entice, and not an intent to perforni the sexual act following the persuasion.'); United States v.

Bailey, 228 F.3d 637, 639 (6th Cir. 2000); see also United States v. Hite, 769 F.3d 1154, 1161

(D.C. Cir. 2014) ("The ordinary meanings of the verbs persuade, induce, entice, and coerce

demonstrate that § 2422(b) is intended to prohibit acts that seek to transform or overcome the will

of a minor.").'

Lee's seeming clarification, however, was never added to the pattern instruction, and the

definition of "inducement" provided there, when applied, continued to advise jurors that the

prohibited intent was the intent to engage in sexual activity with a minor.2

STATEMENT OF THE CASE

1. Over the course of five days, from September 5 through September 10, 2015, Agent

Rodney Hyre, a special agent for the Federal Bureau of Investigation (FBI) working in an

undercover capacity, engaged in e-mail and telephone communications with Mr. Brooks. It

1 Indeed, Lee's clarification even seemed consistent with dicta in Murrell that the intent proscribed
by § 2422(b) is the intent to induce a minor and not the intent to engage in sex. See 368 F.3d at
1286; id. at 1287 (quoting United States v. Bailey, 228 F.3d 637, 639 (6th Cir. 2000)) ("While it
may be rare for there to be a separation between the intent to persuade and the follow-up intent to
perfoini the act after persuasion, they are two clearly separate and different intents . . .").
However, as demonstrated below, in practice, that recognition turned out to simply be non-binding
dicta.

2 Although Lee's clarification was never added to the pattern instruction, the Eleventh Circuit has
recognized that courts may modify the "inducement" definition to account for that clarification.
United States v. Grafton, 697 F. App'x 672, 672 (11th Cir. 2017) ("[Grafton] now appeals his
Count One conviction, arguing that the District Court, in charging the jury, erred in defining the
term 'induce' in § 2422(b) as 'to stimulate the occurrence of or to cause the minor's assent.' We
affirm."). Indeed, the Solicitor General agrees that the intent proscribed by § 2422(b) is the intent
to cause a minor's assent to sexual activity. See Brief for the United States in Opposition, Grafton
v. United States, Case No. 17-7773 (U.S. 2018).
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began when Agent Hyre responded to an advertisement posted by Mr. Brooks in the casual

encounters section of Craigslist titled: "Family Play Time - m4m (Orlando)." The advertisement

stated "I know there are families out there (fathers/sons/uncles/nephews/cousins) that play

together. I would like to be part of your family and enjoy the closeness you enjoy as a family.

I could be your long lost uncle." The posting also stated "If you are all 18 or older, then get back

to me if interested," and "do NOT contact me with unsolicited services or offers."

Hyre responded, stating that he was a divorced father of a ten-year-old boy and thirteen-

year-old girl, is "very close" with his children who enjoyed "meeting new people," and that Mr.

Brooks should "hit him up if interested."3 Mr. Brooks responded that he looked forward to

talking more; Hyre replied that Mr. Brooks should let him know if he was "UP for it."4 Mr.

Brooks responded that he was "always UP for new adventures," to which Hyre replied: "Us too.

Could be lots of fun, seeing new things." Mr. Brooks asked Hyre what he did for fun. Hyre

responded "play with my kids :) what about you."

Early the next morning, Mr. Brooks asked, "What do you play?" Agent Hyre stated, "We

make each other happy. Is this something you're interested in or are [you] just [role playing]?

I need to know one way or the other. It's cool. Definitely not for everyone." Id. Brooks

responded he was interested and "also like[s] to make others happy."

The conversation continued for the next few days. Among other things, Agent Hyre

rejected Mr. Brooks' attempt to have sex with him and stated that he has watched his children have

sex before, the children enjoy it, and the children were excited about the prospect of meeting Mr.

3 The children were fictitious.

4 Hyre capitalized the word "up" as a sexual innuendo.
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Brooks. Hyre reassured Brooks several times that everyone involved wanted to engage in these

activities and that he only wanted Mr. Brooks to participate if Mr. Brooks felt comfortable.

Eventually, Mr. Brooks and Hyre agreed to speak on the phone. During their

conversation, Hyre said he had a consensual relationship with his children, and asked Mr. Brooks

whether he has ever had sexual contact with a minor. Mr. Brooks replied that, although he had

never had a sexual encounter with an incestuous family, he had been with a sixteen-year-old and

responded to a Craigslist advertisement from the father of a twelve-year-old that never went

anywhere.

On September 9, 2015, Mr. Brooks became concerned about the encounter and e-mailed

Hyre. Hyre responded, "Dude, you don't have to do a thing. . . . I am not nor have I ever been

with any law enforcement agency. I think the government has no business in consensual acts

between people." Hyre also stated: "I know this would be a lot of fun but it's up to you." Hyre's

reassurances assuaged Mr. Brooks, and they agreed_ to meet the following morning. Before

ending the conversation, Mr. Brooks asked Hyre what he did with his children the previous night,

and Hyre stated that he performed "oral on her and did light anal on him So hot. She watched and

liked it." Mr. Brooks then asked Hyre whether he ejaculated. Hyre said, "Hell yes," and Mr.

Brooks asked whether Hyre's "son got [him] off?" Hyre said yes, and that his son "loves to

please."

The next day, Mr. Brooks again expressed concern. Hyre responded, "Me too. But the

thing to remember is that it's consensual. He gets pleasure out of it, and I'm his dad and it's good

with me." They agreed to meet later that day, and upon Mr. Brooks' arrival, he was arrested.

2. Mr. Brooks was charged with violating § 2422(b) and went to trial. During the

charge conference, the parties made several objections to the court's proposed jury instructions.
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Among other things, Mr. Brooks requested a modification to the definition of "induce." The

court's proposed instruction mirrored the pattern instruction, and defined "induce" as "to stimulate

the occurrence of or to cause." Mr. Brooks argued that the definition is incomplete and

misleading, and that based on Lee, it should read "to stimulate the occurrence of or to cause the

assent of a minor to engage in urdawful sexual activity." The court declined to modify the

definition of induce, and Mr. Brooks requested that the court reconsider. The district court stated

Mr. Brooks' request was not "legally flawed," but kept the pattern instruction to avoid confusing

the jury. Mr. Brooks objected to preserve the record.

During closing argument, the government argued that this case "falls squarely within the

definition of inducement" because Mr. Brooks "attempted to stimulate or cause a minor to engage

in sexual activity." The government concluded by stating that Mr. Brooks was willing to meet a

child for sex "and that is the crime [he] has committed" and why the jury "should find him guilty."

Mr. Brooks renewed his objection. Subsequently, the jury found him guilty as charged. Mr.

Brooks was sentenced to eighteen years' imprisonment, followed by nine years' supervised

release.

3. On appeal, Mr. Brooks renewed his contention that the district court erred by not

granting his requested modification about the definition of inducement, and he argued that the

pattern instruction allowed the government to argue he should be convicted for intending to have

sex with a minor, which is not proscribed by § 2422(b). Mr. Brooks relied primarily on this

Court's decision in Lee.

The panel, however, rejected Mr. Brooks' argument and affirmed his sentence, stating:

Brooks' argument is foreclosed by our decision in United States v. Murrell, 368
F.3d 1283 (11th Cir. 2004). In Murrell, we held that the term "induce" in § 2422
means "[t]o stimulate the occurrence of; cause." Id. at 1287 (alteration in original)
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(quoting The Am. Heritage Dictionary of the English Language 671 (William
Morris ed., Houghton Mifflin Co. 1981)). Because this is the exact definition given
by the district court in its jury instructions and the exact definition in the pattern
jury instruction, we cannot conclude that the district court misstated the law or
mislead the jury. Consequently, the district court did not abuse its discretion in
instructing the jury on the term "induce."

723 F. App'x at 678. In its analysis, the panel did not once mention Lee.

4. Mr. Brooks petitioned for rehearing en bane, arguing that the pattern instruction, as

used in his case, was inconsistent with Lee and permitted the jury to convict him based solely on

an intent to engage in sex with a minor, which is not proscribed by the statute. The Eleventh

Circuit denied Mr. Brooks' petition for rehearing en bane on April 4, 2018. Appendix B.

REASONS FOR GRANTING THE WRIT

1. There is a Significant Tension Among the Circuits About the Intent Proscribed for
Attempted Inducement under 18 U.S.C. § 2422(b).

As evidenced by this case, there is significant tension within the Eleventh Circuit and

among the other circuits about the proscribed intent for attempted inducement offenses under

§ 2422(b). The Murrell definition, as applied here and in the Eleventh Circuit's pattern jury

instructions, as well as decisions from the Fifth, Eight, and Ninth Circuits, allow for jurors to

convict defendants if the defendants have the intent to engage in sex with a minor. 723 F. App'x

at 678; United States v. Farner, 251 F.3d 510, 513 (5th Cir. 2001) ("[T]he district court correctly

concluded from the stipulated evidence, beyond a reasonable doubt, that Farner intended to engage

in sexual acts with a 14-year-old girl . . . ."); United States v. Meek, 366 F.3d 705, 718 (9th Cir.

2004) ("[A] jury could reasonably infer that Meek knowingly sought sexual activity, and

knowingly sought it with a minor "); United States v. Hicks, 457 F.3d 838, 840 (8th Cir. 2006) ("A

defendant may be convicted of an attempt to violate § 2422(b) if he or she attempts, by use of the

Internet, to engage in criminal sexual activity with a person under the age of eighteen."). Most
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circuits, however, including the Eleventh, have stated the proscribed intent is causing a minor to

assent to sexual activity. See Lee, 603 F.3d at 914 ("With regard to intent, the government must

prove that the defendant intended to cause assent on the part of the minor, not that he 'acted with

the specific intent to engage in sexual activity.'"); see also Bailey, 228 F.3d at 639; Brand, 467

F.3d at 202; Hite, 769 F.3d at 1162; Dwinells, 508 F.3d at 68. As explained below, the Eleventh

Circuit's decision is wrong because § 2422(b) proscribes the intent to achieve a mental state—a

minor's assent to sexual activity—not the intent to engage in the sex act itself

2. The Decision Below is Wrong

The decision below, which strictly adhered to the pattern instruction and definition

promulgated in Murrell, is wrong. The Murrell court defined "induce" as to "stimulate" or

"cause" to avoid concerns about rendering other parts of the statute surplusage.5 But defining

"induce" as to "stimulate" or "cause" ironically renders the temis "persuade" and "entice"

superfluous. Indeed, if a defendant "persuades" or "entices" an individual into committing an

act, then the defendant's "persuasion" or "enticement" has "caused" or "stimulated" the

individual's act. The Murrell analysis and definition are clearly wrong, and given the Eleventh

Circuit's desire to avoid rendering parts of the statute superfluous, the result is clearly not what

the Eleventh Circuit intended. The Eleventh Circuit's myopic concern about surplusage caused

it to lose focus on the mens rea Congress' clearly wanted to proscribe — the intent to cause a

5 Oddly, the Eleventh Circuit addressed the surplusage canon right after stating the text is
unambiguous and has a plain and ordinary meaning. It is axiomatic that if a statute is
unambiguous and has a plain and ordinary meaning, that should be the end of the inquiry. See
Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1631 (2018); Nixon v. United States, 506 U.S. 224, 232
(1993); Ardestani v. INS., 502 U.S. 129, 135-36 (1991).
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minor's assent to sexual activity, and not the intent to engage in sex with a minor. See Bailey,

228 F.3d at 639; Brand, 467 F.3d at 202; Hite, 769 F.3d at 1162; Dwinells, 508 F.3d at 68.

Not only is Murrell's definition wrong, the Eleventh Circuit has memorialized this error in

its pattern jury instruction. The pattern instruction explains that the first element of the offense

is:

(1) The Defendant knowingly intended to persuade, induce, entice, or coerce
[individual names in the indictment] to engage in [prostitution] [sexual
activity], as charged.

See Eleventh Circuit Pattern Jury Instructions (Criminal) No. 092.3 (2017). The instruction,

however, goes on to define "inducement" as follows:

As used in this instruction, "induce" means to stimulate the occurrence of or to
cause.

Id. Thus, read properly, the pattern instruction, which will continue to be given in every

attempted inducement prosecution, advises jurors that the proscribed intent under the statute is the

intent to engage in sex with a minor — an intent that most circuits have expressly held is not

proscribed by the statute. Without this Court's intervention, this error and the tension between

the circuits will continue, and countless individuals will be erroneously subjected to mandatory

temis of at least 10 years' imprisonment.

3. This Case is an Excellent Vehicle for Considering this Important Issue.

The issue presented by this petition — whether the proscribed intent under § 2422(b) is the

intent to cause a minor's assent to sexual activity, as opposed to the intent engage in sex with a

minor was fully litigated in the district court and on appeal to the Eleventh Circuit. Both

courts rejected Mr. Brooks' argument that the pattern instruction should be modified to clarify that

the proscribed intent is the intent cause a minor's assent to sexual activity. Instead, the Eleventh

10



Circuit affill ied the district court's decision to provide the jury with an instruction that effectively

advised it to convict Mr. Brooks if he had the intent to engage in sex with a minor. As explained

above, that was erroneous.

Moreover, it was a substantial error. A proper instruction may have made a difference in

this case. Here, the requested instruction was not covered at all. Instead, the district court used

the pattern instruction, which improperly allowed the jury to convict Mr. Brooks for a crime he

was not charged with—attempting to engage in sex with a minor Indeed, the prosecutor argued

in closing that the jury should convict Mr. Brooks for intending to have sex with a minor The

court's failure to properly instruct the jury on the meaning of "induce" seriously impaired part of

the defense's theory — that Mr. Brooks attempted to only engage in sex with minors, which is not

proscribed by the statute.

If this Court were to agree that the district court erred in instructing the jury, then Mr.

Brooks would be entitled to a new trial because the government would be unable to show the error

was harmless beyond a reasonable doubt. See Neder v. United States, 527 U.S. 1, 17, 19 (1999).6

Indeed, even if Mr. Brooks desired to have sex with a minor, a jury could still listen to Hyre and

Mr. Brooks' conversations and rationally conclude that Mr. Brooks had no intent to cause a minor

to assent to sex.

6 In establishing constitutional harmlessness, the government cannot simply rely on the fact that
enticement and persuasion were also charged because the jury returned a general verdict. See
Yates v. United States, 354 U.S. 298, 312 (1957), overruled on other grounds by Burks v. United
States, 437 U.S. 1(1978) ("[A] verdict [must] be set aside in cases where the verdict is supportable
on one ground, but not on another, and it is impossible to tell which ground the jury selected.");
Parker v. Sec'y for Dep't of Corr., 331 F.3d 764, 778 (11th Cir. 2003) ("An error with regard to
one independent basis for the jury's verdict cannot be rendered harmless solely because of the
availability of the other independent basis.").
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For example, Mr. Brooks posted an online advertisement seeking to engage in sexual

activity with adults. Hyre responded, indicating that he often engaged in sexual activity with his

children and the children enjoyed it. Hyre conveyed that his fictitious son was excited upon

hearing Mr. Brooks may be coming over. Given this evidence, a properly-instructed jury could

rationally conclude that Mr. Brooks had no intent to cause a minor to assent to sexual activity. In

other words, a rational jury could have concluded that Hyre presented his fictional children as

having already assented, and therefore Mr. Brooks did not have to cause any assent, let alone

intend to cause it.

Given the importance of this issue and the tension among the circuits, Mr. Brooks

respectfully seeks further review.

CONCLUSION

For the above reasons, the petition should be granted.

Respectfully submitted,

Donna Lee Elm
Federal Defender

Conrad Benjamin Kahn
Research and Writing Attorney
Federal Defender's Office
201 S. Orange Avenue, Suite 300
Orlando, Florida 32801
Telephone (407) 648-6338
Facsimile (407) 648-6095
E-mail: Conrad Kahn@fd.org
Counsel of Record for Petitioner
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APPENDIX A 























Footnotes

* Honorable Susan C. Bucklew, United States District Judge for the Middle District of Florida, sitting by designation.



1 While the Government admitted to a discovery violation at oral argument, based on the circumstances we are not so sure

a Rule 16 violation occurred. Nevertheless, we will not address this issue given the Government’s concession.

2 Brooks’ Motion to Supplement the Record on Appeal, which was carried with the case, is GRANTED.

3 Brooks’ Motion to Hold Appeal in Abeyance for 90 Days Following Oral Argument is DENIED.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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