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AP245B: (Rev 3/01) Sher1 -Iu 
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1T. OF FLORR ICt  
TAMPA.  

UNITED STATES DISTRICT CQURTC -' 

MIDDLE DiSict OF FLORIDA 02 SEP 1 P.M 3: .QIj  
TAFADMSION . .. 

COURT 
fLORHM TAMPA.  fLOUDA 

. 
UMtb SThTES, OF AMERICA 'FIRST AMENDED JUDGMENT IN A CRIMINAL CASE' 

F6'Offensós commiiied'Onor MtCr.Wovember.1. 1957) 

CASE NUMBER: 8;99-CR-158-T-17MSS 
ys. 

.JO.SELU.IS ARE VALO 
Defendants Attorney: Freak RubR t2ei 

Th .fl4Tj,bj4'; 
TELEPHONE II: .'..? 30( 

NAME & Tffl.E OF PERSON CONTACTED 
XX, ws found guilty .on count(s) One Wand Threc..after a plea Of hot guilty. FOR VERIFICATION: 

- 

Accordingly, the court has adjudicated that the defendant is guilty of the following offense(s): 
STAFF SIGNATURE ) 

DATE OFFENSE COUNT 
TITLE & SECTION NATURE OF OFFENSE CONCLUDED NUMBER(S) 

21 :U$c: 846' Conspiracy to: diStribütO rnailjuana. 7/14/99 

18:USC:1956(à)(i)(A)(i), 'Conspiracy to commit, money laundering. 5/7/99 .3' 
B)(i) and (ii) and (h) 

The defendant is sentenced as .prpvidedin pages 2 througb9Qf this First Amended iudgrnent. The sentence is imposed pursuant 
to' the Sentencing Reform Act of 184 and the Mandatory Victiths..RestitUtiOh Act of 1996. 

IflS..FTJJTHER ORDERED that the' defendant shall notify the United States Attorney for this-,district Within 30 days of any :chahge 
of name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid 
If ordered to pay restitution, the defendant shall notify the court and United States Attorney of any material change in the defendant's 
thondniic circumstances. 

116fendant1s  Soc. Sac. NO.: 526-23-8246 

Defendant's Date of girth: 1/11/51 Original Date 'of imposidon of Sentence:. January 12, 2001 

Defendant's USM'No,: .6927496 
First Aniended Dateoflmposition,of Sentence: September13, 2002 

Defendant's Mailing, Address: 'U.S. Marshal Service 

Defendant's Residence A 
, 

ess. Same 

Copy Of *,ho 
L. Chiriç 

ii; it  Cou  
CHiEF UNITED STATES. 

DATE: 'September 



Defendant JOS LU 

The defrñdint'is 
term of ONE EUND1ED 

ThISONMENT 
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OW,brbdit: far tithe'servëd; 

Q. The defehdant iS etdybfUie SfátCIManháIi 

RETURN 

1; have :executed this Judgment .-as. fojiows 

Dfeñdtit dëIir:en 

United aptaI 

Z/. 
Deputy Mars h1 
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Fast  Amended Judgment Page 3of_9_ 
No.: 

SUV$ED•R.ELEA$E 

Upon release from impriainient,The defendant shall be pn'supervised release for. atermof SIX (6) YEARSas toCount I; 

THRiE(3) YEARS as to Count 3 Count 3. to run CONCURRENT With COunt, 1. 

The defeiida't shall repotxtOtheprobation office in the dlstridt.to  which the defendant is released within 72 hOurs'óf release 

from thUstody Of the Bureau of Prisons. 

The Ø.efndant shall not pommit anpthey fëdersl,.state, or local crime. 
Te 'dëtendant shall nou illegally possess a cpnstrolled substance. 

For offensés.cOrnmiuèd on or after Sptrnber 13, 1994: 

defendant shall refrain from Any unlawful use of a controlled substance. The.'defendant:shall submit to one drug test within 

15.dayso:f'rej.easc from iniprisçnnrent  and t ieast'two periodic 4rtg tet thereafter. 

The above drug ,tes ug condition is suspended4  based on the.court'.s determination that the delendant poses alów risk of future 

substatie abuse. 

The defendant hall not po%.s a earn, de$tuctive device, or any other danero weapon. 

If this judgment imposes a line or a restitution obligation, it  sb U be a condition of'superyised release that the défendnt 
pay any such fine or restitution that remains unpaid at the conunencement of the term of supervised release in accordance 
with die Schedule of Payments 'fJi in the Criminal MOn&aiy POnalties sheet Of 'this judgment. 

The defendant shall comply with e standar4 conditions that have been adopted by this cOurt (set fotth below). The defendant 

shall also comply with the additional conditions on the attached page 

STANDARD CONDITIONS OF SUPERVISION 

I) *hd defefldant shall not leave the judicial distrit withoOt the permission of the courter probation officer; 

2.) the defendant shall report to the probation officer and shall submit a truthful and complete written report within the first five days of each 
month; 

31 the défendani shall answer truthfüllyall inqüines.by  the probation officer and follow the instructions of  the probation officer; 

the defendant shall support his or her dependents and meet other family responsibilities 

the defendant shall work rçgularly  ata lawful occupation, unless excused by the prObation officer for schooling, training,'or tither 
acceptable reasons; 

) the defendant shall notify the probatIon officera least ten days prior to any change in residence or 'employment; 

7) the defóndant shall refrain 'fromOxcssivc' use otakchol and shell not purchase; possess, use, distribute, 'or administer any controlled 
substance or any paraphernalia'related to any controlledsubstance;, except as prescribed by a physician 

8 1 the defendant shall not freunt places where çontrôllçl substances ,are illc,gø.11y sold, used, distributed, or administered; 

the defendant shall not associate with any persons engaged incrirninal activity and shall not associate, with any person convicted of a 
felony, unless granted permission ;o do so.  by the praofficer - 

The defendant shall permit a probation Officer to visit him or her at anytime at home or elsewhere and shall permit confiscation of any 
contraband observedin plain vi the probation 'officer 

Ii) 14t defendant shall notify the probatlon officer within .seyenty-two hours of being .arreted or questioned by a law enforcement officer; 

'the defendant shall not entCr into any agreement to int as an inf0nne1 or a special agent of a law enforcement agency without the 
:pfltiiOflof the COW  ; . 

as diractedyTheprobation olfider, the defendahtshall notifythird partiesof risks that may be occasioned by the dcfendant'scriminal record 
or personal history or charactenstics and shall permit the probation officer to make such notifications and to confirm the defendant's compliance 
with such notificatiàn requirement 
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The defendant shall also comply With th followmg additional conditions of supervised release 

J. The. defenøaxu sal1 deihe:probationoffieetaccessth arty requested financial infOtmàtion. 



. . 
AO 245B (Rev 3/01) Sheet 5, Part A - Criminal Monetary Penalties 

Defét: .30SE LUIS ARBVALO First Amended iudgmenl - Page . of 
Caw No.; 8:99-CR-158-T47MSS 

CRIMINAL MONETARY PENALTIES 

The defendant shall pay the following ttital.criniinal monetary penalties in accordance with the schedule of payments 
set forth on Sheet 5, Pan B. 

Assessment Fine Total Restitution 

Totals: $200.00 $25,000.00 $NIA 

The determination of restitution is deferred until -. An Amended Judgment in a Criminal Case (AO 245C) Will 
be entered after such determination. 

- The defendant shall make restitution (including community restitution) to the following payees in the amount listed 
below. 

If the defendant  makes a partial payment, each payee shall receive an approximately proportioned payment unless 
specified otherwise in the priority order of percentage payment column below.  However,  pursuant to 18 if.S.C. § 3664(i) all nonfederal victims must be paid in full pilot to the United States receiving payment. 

Priority Order or 
V *T*hd Amount of Percentage of 
Name of Payee Amount of Loss Restitution Ordered Payment 

Totals: 

If applicable, restitution amount ordered pursuant to plea agreement $________________ 

- The defendant shall'pay interest on any fine or restitution of more than $2,500, unless the tine or restitution is paid in full 
before the fifteenth day after the date of the judgment, pursuant to 18 U S C § 3612(1) All of the payment options on Sheet 
5, PartB may be subject to penalties for delinquency and default, pursuant to 18 U.S, C. § 3612(g). 

XX The court determined that the defendant does not have the ability to pay interest, and is ordered that; 
)QX the interest requirement is waived for the ... fine and/or 

- 
restitution. 

the interest requirement for the fine and/or 
- 

restitution is modified as follows: 

* Findings..for the total amount of losses are required under Chapters 109A, 110, 1 bA., and 113A of Title 18, United States Code, fOr 
offenses conunitted on or after September 13, 1994, but before April 23, 1996, 



AO 245B (Rev 3/0!) SheetS Parts - Crizn onyPnaliies S 
Defendant: JOE LUIS AR1VALO First Amended Judgment - Page 6 of _j. 
Case No. : 8:99CR-158-T-17MSS 

SCHEDULE OF PAYMENTS 

Having assessed the .defendant! s ability to pay, payment oft etotal criminal monetary penalties shall bd due as folloIw; 

A. XX Lump sum payment of 25200.00 dub immediately. 

_.not later than. . . ., or 

_.inaccordance with - C. - or - E belowor 

•B. - You are hereby ordered to begin payment immediately and continue to make payments to the best of your 
ability until this ob1iation is satisfied. ]fin custody you are directed to participate in the Bureau of Prisons 
Financial Responsibility Program if eligible, and upon your release from custody you shall adhere to a 
payment schedule as determined by the Probation Office. 

C.. - Pyrnent.in  . (e.g., equal, wekIy, monthly, quarteriy) installments.Of ;$ . over a 
period of" (e g • months or years) to commence _________ days (e g , 30 or 60 days) after date 
cf this judgnietii;. or 

Payment in _(e.g., equal, weekly, nionThly. quarterly) installments of $.. over a 
period of _, (e g, months or years) to commence after release from imprisonment to a term of 
supervision; or 

Special instructions regarding the payment of criminal monetary penalties: 

Unless - the court ttãs expressly brdered otherwise in the pceia instruction above, if this judgment iinposes a period  of 
impriSonment, payment of criminal  monetary penalties shall be due during the period of imprisonment. All criminal 
monetary penalties, except those payments made through the Federal Bureau of Prisons' Inmate Financial Responsibility 
Program, are made to the clerk of the court, unless otherwise directed by the court, the probation officer, or the United 
States Attorney. 

The defendant shall receive credit for all payments previously. made toward any criminal monetary penalties imposed. 

-. Joint and Several 

Defendant Name:, Case Number, and Joint and Several Amount: 

— The defendant shall pay the cost of prosecution. 

* 'The defendant shall pay the following court cost(s): 

.XX.. The defendant shall forfeit.the defendant':s interest in the, following p1Operty to the United States: 

See.attached Preliminary Order of Forfeiture. 

Payments shall be applied in the ioilowing order: (1) assessment, (2) reSIit$iOnprincipal, (3) restitution interest, i4) line piincipal, 
(5) community restitution, (6) fine interest (7) penalties, and (8) costs including cost of prosecution and court costs 
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FILED 

UNITED STATESDISTRIcT COU  R10 APR 13 :35 
MIDDLE .DISTRICT OF  FLORIDA, 

TAMPA DMSIQN .. ;. COURT 
r Ft. .j.iDA 

. It? 
UNITED STATES OF AMERICA,  ' 

PtalnUff, 

v. CASE NO. 899Cr-158-T-17(F) 

JOSE LUIS ARE VALO 

Defendant. 

THIS CAUSE comes before the Court upori the filing of the Motion of the United 

States of America for a preliminary Order of Forfeiture. For good cause shown, the 

Motion of the United States Is GRANTED. 

It Is hereby ORDERED ADJUDGED and DECREED thatall  right, title and 

interest of'the defendant Jose Luis Mvs.o In the following properties Is hereby 

:FORFEITED to the United States of America: 

a. The reaiproperty located  at 6040 North Aniapola Drive, Tucson, 
Arizona 85745, IncludIng all Improvements thereon and appurtenances 
thereto, Whose. legal deecrlptio.n Is as follows- 

That portion of the Southeast Quarter of Section 13 Township 13 South, 
Range 12 East, Gila and Salt River Base and Meridian, Pima County, 
Mzone, described as follows: 
Cornmendng at: the IntØrlor quarter corner of said Section 13. a 1 4 Inch 
lead capped pipe; 
Thence South 00 degrees 08 minutes '58 seconds East, along the West 
line of said Southeast Quarter, 786.20 feet; 
Thence North 89 degrees 58 mInutes 35 seconds East, 108923 feet to 
the. Point of Beginning; 
Thence continues North 09 degrees 58 minutes 35 seconds East 214.02 
feet; 



S 
d. 

Thence South 00 degrees 08 minutes 56 seconds East, 204.00 feet;, 
Thence South 89 degrees 58mlnutes 35 seconds West, parallel with the 
North line of said parcel, 21402 feat; 
Thence North 00 degrees 08 m!nutes 56 seconds West1  parallel with the 
East line of said parcel, 20400 feet to the Point of Beginning, 
Subject to and together with easements recorded In Docket 8549 at page 
101, in Docket 8054 at pages 2672 and 2678, in Docket 8802 at page 
2109 and in Docket 5668 at page 633; 

b. The real property lted at 5051 Avenlda de La Coilna North 
Tucson, Arizona 86749-8751w including all improvements thereon and 
appurtenances, Ihereto.whose lagaldescriptlon Is as f011ows 

Lot I of RANCHITOS DE LOS SAGUAROS, a subdMeon of Plrna 
County, Arizona, as set forth In the office of the Rims County Recorder, in 
Book 24 of maps at Page 65;: 

C. 1999 ChevroletTahoe, Vehicle Identification Number 
I GNEK13R6XJ356352; 

d. 1991 Harley Davidson Motorcycle, Vehicle Identification Numbr 
I HDI ELLi6MY154I9; 

a. $11250000.00ln proceeds Of federal narcotics violations. 

It is furthOr ORDRED that the. United States Customs SeMc seize the 

aforementioned properties pursuant to the provisions of 21 U.S.C. 

The United States Will, pursuant to 21 tJ.$.0 § 853(n)(1), provide direct written 

notice toall third parties known to have alleged an Interest In the above-referenced 

properties. The United States shall publish notice of the order and of its intent to 

dispose of the properties In such manner as the Attorney GeneraJmay direct. 

Upon adjudication of all third-party interests, this Court will enter a Final Order of 

Forfeiture, pursuant to the provisions of 21 U.S.C. § 853(nX7), in which the Interestof 

all parties will be addressed. 

2 
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DONE and ORDERED In Chambers In Tampa1  Florida, this O day of 

UNITED STATES DISTRICT JUDGE 

Copies td: 

• Biyflt R. carnareno 
Asstant United Stales Attorney, 

FrakA. Rubino, Esquire 

•u, of Record  

. 

..... : 3 
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Case: 17-10053 Date FiIeJ0/2017 Page: 20 of 40 
Case: 17-10053 Date Filed: 06/14/2017 Page: 1 of 3 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 17-10053-E 

JOSE LUIS AREVALO, 

Petitioner-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

Appeal from the United States District Court 
for the Middle District of Florida 

BEFORE: MARTIN and JILL PRYOR, Circuit Judges. 

BY THE COURT: 

Jose Arevalô, a federal prisoner, seeks a certificate of appealability ("COA") and leave to 

proceed on appeal informa pauperis ("IFP"). Mr. Arevalo is serving a 360-mOnth sentence after 

a jury convicted him of conspiracy to possess with intent to distribute marijuana and conspiracy 

to commit money laundering. In October 2003, Mr. Arevalo filed a 28 U.S.C. § 2255 motion, 
- 

raising four claims for relief. At the same time, he moved the district court to hold his § 2255 

motion in abeyance, as there was an unresolved issue pending before this Court. He asserted 

that, in an abundance of caution, he filed his § 2255 motion without a memorandum before the 

limitations period expired, but, when the issues were resolved before this Court, he would file a 

memorandum in support. 



Case: 17-10053 Date Filed: 12/04/2017 Page: 21 of 40 
Case: 17=10053 Date Filed: 06/14/2017 Page: 2 of 3 

The district court granted Mr. Arevalo's motion to stay, as this Court had not entered a 

mandate in his appeal. Mr. Arevalo later filed his supporting memorandum in July 2004, in 

which he also raised two new grounds for relief. In 2005, after the government responded and 

Mr. Arevalo replied, the district court denied his § 2255 motion. The district court found that the 

two new claims were untimely because they were not raised in his initial § 2255 motion, and did 

not relate back to the claims raised. As to the remaining grounds, the court stated that it 

reviewed the record and considered Mr. Arevalo's grounds fbi relief and memorandum, the 

government's response, and Mr. Arevalo's reply. The district court found the government's 

arguments persuasive, adopted and incorporated those arguments, and denied the § 2255 motion. 

In November 2016, Mr. Arevalo filed the present motion to reopen his original § 2255 

proceeding, pursuant to Fed. R. Civ. P. 60(b)(6). He asserted that his Rule 60(b) motion should 

not be construed as a second or successive § 2255 motion because he was attacking a defect in 

the integrity of his initial § 2255 proceeding. He argued that the district court denied relief in his 

§ 2255 proceeding by adopting and incorporating the government's arguments, but this violated 

§ 2255(b)) Mr. Arevalo cited to an unpublished Fifth Circuit case for the proposition that, even 

if a prisoner is plainly entitled to no relief, the district court must state why. He argued that, 

here, the district court did not provide any findings of fact or conclusions of law, and did not 

articulate why a denial was warranted, besides referencing the government's response. 

Next, he contended that the district court erroneously found that two of his claims were 

time-barred, preventing a merits adjudication on those claims. Lastly, he contended that the 

district court gave him an erroneous time limit in which to file his first § 2255 motion, also in 

violation of § 2255(a) and (b). 

Section 2255(b) provides in relevant part that, unless the motion and reconl 
conclusively show that the prisoner is not entitled to relief, the court shall make findings of fact 
and conc1usionsof law with respect to the issues involved. 28 U.S.C. § 2255 

2 
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The district court denied Mr. Arevalo's Rule 60(b)(6) motion in an endorsed order, 

Without any comment. Mr. Arevalo sought from the district court an extension of time in which 

to file a COA, which the court "denfied] without prejudice to refihing in the Eleventh Circuit." 

The district court, however, never explicitly ruled on whether a COA was warranted 

DISCUSSION 

A COA is required to appeal from the denial of any Rule 60(b) motion arising from a 

§ 2255 proceeding. Jackson v. Crosby, 437 F.3d 1290, 1294 (11th Cir. 2005). "District courts 

must consider and rule upon the propriety of issuing the COA first, that is, before a request for a 

COA will be received or acted on by this [C]ourt or a judge of this [Cjourt." Edwards v. United 

Slates, 114 F.3d 1083, 1084 (11th Cir. 1997). 

Here, Mr. Arevalo brought a true Rule 60(b) motion, instead of a successive § 2255 

motion He asserted that the district court erroneously determined that two of his claims were 

time-barred, which prevented a merits determination on these claims, an argument which is 

properly brought in a Rule 60(b) motion. Although he also seemingly attacked the district 

court's resolution of his other claims on the merits, by arguing that the district court did notmake 

findings of fact, he raised at least, one potentially meritorious Rule 60(b) claim. However, the 

district court did not explain why it was denying the Rule 60(b) motion, and also did not rule on 

whether a COA was warranted. Because this appeal requires a COA, and the district court first 

must rule on such, this case is hereby REMANDED to the district court to rule on a COA. Mr. 

Arevalo's motion for IFP status is HELD IN ABEYANCE. 

3 



IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No, 17-10053-E 

JOSE LUIS AREVALO, 

Petitioner-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Respondent-Appellee. 

• Appeal from the United States District Court 
for the Middle District of Florida 

ORDER: 

Jose Arevalo is a federal prisoner who was convicted, on February 15, 2000, of 

conspiracy to possess with intent to distribute marijuana, in violation of 21 U.S.C. §§ 841(a)(I) 

and 846 (Count IN, and conspiracy to commit money laundering, in violation of 21 U.S.C. 

§ 1956(a)(1)(A)(i), (B)(i), (ii) (Count 3). He was sentenced to 120 months' imprisonment for 

Count 1, and 240 months' imprisonment for Count 3, to be served consecutively, and judgment 

was entered in his case on January 17, 2001. This Court affirmed his convictions and sentences 

on April 25, 2002. On September 16, 2002, the district court entered an amended judgment to 

incorporate a preliminary order of forfeiture. This Court affirmed the amended judgment on 

June 13, 2003, and the mandate issued on June 18, 2004. 

11 



On October 6, 2003, while the direct appeal of the amended judgment was pending, 

Arevalo filed a pro se 28 U.S.C. § 2255 motion, raising four claims for relief. Specifically, he 

maintained that: 

counsel was ineffective for failing to argue that venue did not exist for his 
money laundering charge, and this Court erred by finding that evidence was 
presented at trial to support venue; 

counsel was ineffective for falling to ensure that the jury was properly 
instructed concerning the elements of a conspiracy and that the proceeds from 
prior crimes could not be attributed to the money laundering charge in the 
current indictment; 

counsel was ineffective for failing to challenge the government's inadequate 
notice of his 21 U.S.C. § 851 enhancement and the use of his prior convictions 
to enhance his sentence, pursuant to § 841(b)(1)(D); 

the district court's drug quantity computations and the use of his prior 
convictions to enhance his sentence violated Apprendi v. New Jersey, 530 
U.S. 466(2000). 

The district court stayed Arevalo's § 2255 proceedings while the direct appeal from his amended 

judgment was pending, and then lifted the stay and ordered briefing after this C3nIt affirmed his 

amended judgment. 

The government responded to the § 2255 motion, contending that Claim 1 was 

procedurally barred, because it was raised and rejected on direct appeal. The government noted 

that, on direct appeal, this Court held that evidence was presented at trial to support jurisdiction 

and venue. Specifically, this Court held that: 

[t]he district court did not err by exercising its jurisdiction to sentence Arevalo on 
the money laundering count. We are unpersuaded by Arevalo's arguments that 
there was insufficient evidence presented at trial that his trafficking activities 
extended into Florida. 

2 



The government maintained that Claim 2 was belied by the record, as the district court 

did instruct the jury regarding concealment when it reviewed the elements of money laundering, 

by providing the following: 

[t]o knowingly conduct and attempt to conduct financial transactions knowing 
that the proceeds involved in the financial transactions represented the proceeds 
of some form of unlawful activity, when the financial transactions, in fct, 
involved the proceeds of a specified unlawful activity, to wit: the importation, 
sale, and otherwise dealing in marijuana, in part to conceal or disguise the nature 
or location, the source, and the ownership of the proceeds of the specified 
unlawful activity, contrary to the provisions from Title 18, U.S.C. 
§ 1956(a)(1)(B)(i). 

Because Arevalo did not demonstrate that the jury was improperly instructed, the government 

maintained, Arevalo failed to demonstrate that counsel's performance was deficient, or that he 

was prejudiced from any alleged failure to challenge the jury instructions. 

The government maintained that Claim 3 was raised and rejected on direct appeal, where 

Arevalo argued that the district court erred by utilizing the enhancement provision of 

§ 841(b)(1)(D) to sentence him to ten years' imprisonment for his drug conspiracy conviction, 

because the prior convictions stemmed from substantive offenses that were part of the conspiracy 

for which he was convicted in the instant case. This Court held that his claim was foreclosed by 

United States v. Hansley, 54 F.3d 709, 717 (11th Cir. 1995), as Arevalo continued his 

involvement in the conspiracy to traffic in marijuana for years following his prior convictions. 

In addition, the government noted that Arevalo's Apprendl allegation was without merit, 

as Apprendi specifically held that prior convictions used to increase a penalty beyond the 

statutory maximum did not need to be submitted to a jury. Moreover, Arevalo was sentenced 

below his statutory maximum. The government further argued that the court limited his sentence 

for the drug conspiracy to ten years, pursuant to § 841(b)(I)(D). 

3 



Arevalo replied to the government's response, re-asserting his arguments raised in the 

§ 2255 motion. On March 7, 2005 the district court entered an order that denied Arevalo's 

§ 2255 motion. The district court found the government's arguments persuasive and adopted and 

incorporated those arguments into its order. The district court later denied a COA, and Arevalo 

sought a COA and IFP status from this Court. On August 5, 2005, this Court denied Arevalo a 

COA and IFP status. (See Case No. 05-12629). Arevalo filed a motion for reconsideration, 

which this Court denied on October 11, 2005. 

On November 16, 2016, Arevalo tiled the instant motion to reopen his original § 2255 

proceedings, pursuant to Fed. R. Civ. P. 60(b). He argued that the district court violated 

§ 2255(b) when it denied his § 2255 motion by adopting and incorporating the government's, 

arguments.' He maintained that the district court did not provide any findings of fact or 

conclusions of law in its order denying relief, and did not articulate why a denial was warranted, 

besides referencing the government's response. 

On November 22, 2016, the district court denied Arevalo's Rule 60(b) motion in an, 

endorsed order, without any comment. Arevalo filed a notice of appeal and moved for IFP status 

with this Court. This Court entered a limited remand, so that the district court could rule on 

whether a COA was warranted from the denial of his Rule 60(b) motion. The district court 

entered an order denying Arevalo a COA and IFP status, in order to appeal the denial of his Rule 

60(b) motion, and he now seeks a COA and leave to proceed IFP from this Court. 

'Section 2255(b) provides that, unless the motion and record conclusively show that the 
prisoner is not entitled to relief, the court shall make findings of fact and conclusions of law with 
respect to the issues involved. 28 U.S.C. § 2255(b). 

4 



DISCUSSION: 

A COA is required for the appeal of any denial of a Rule 60(b) motion in a § 2255 

proceeding. Jackson v. Crosby, 437 F.3d 1290, 1295-96 (11th Cir. 2006). In order to obtain a 

COA, a movant must make a substantial showing of the denial of a constitutional right. 28 

U.S.C. § 2253(cX2). Under this standard, a prisoner must demonstrate that reasonable jurists 

would find the district court's assessment of the constitutional claims debatable or wrong. Slack 

v. McDaniel, 529 U.S. 473, 484 (2000). 

Rule 60(b) allows a party to seek relief or reopen his case based upon. the following 

limited circumstances: (1) mistake or excusable neglect; (2) newly discovered evidence; 

(3) fraud; (4) the judgment is void; (5) the judgment has been discharged; or (6) any other reason 

that justifies relief. Fed. R. Civ. P. 60(b). The appeal of a Rule 60(b) motion is limited to a. 

determination of whether the district court abused its discretion in denying the motion, and does 

not extend to the validity of the underlying judgment per se. Rice v. Ford Motor Co., 88 F.3d 

914, 918-19 (11th Cir. 1996). To demonstrate that the district court abused its discretion in , 

denying a Rule 60(b) motion, a movant must prove some justification for relief, and cannot 

prevail simply because the district court properly could have vacated its order. Solaroll Shade & 

Shutter Corp., Inc. v. Bio-Energy.  Sys., Inc., 803 F.2d 1130, 1132 (11th Cir. 1986). Rather, the 

movant must demonstrate a justification so compelling that the court was required to vacate its 

order. Id. 

A Rule 60(b)(4) motion must be filed "within a reasonable time." Fed. R. Civ. P. 

60(c)(1). In determining whether the timing of the motion is reasonable, this Court looks to 

whether the parties have been prejudiced by the delay and whether a good reason has been 

presented for failing to take the action sooner. BUC Int'l Corp. v. Intl Yacht Council Ltd., 517 

F.3d 1271, 1275 (11th Cir. 2008). 
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Arevalo has not shown that the district court abused its discretion by denying his Rule 

60(b) motion. His allegation that the district court erred by adopting and incorporating the 

government's arguments in its dismissal of his § 2255 motion does not constitute mistake, fraud, 

or newly discovered evidence. See Fed. R. Civ. P. 60(b). He has not demonstrated that his 

judgment is void or that it has been discharged, or provided any other justification so compelling 

as to demonstrate that the court was required to vacate its order. See id.; Solaroll Shade & 

Shutter Corp., 803 F.2d at 1132. 

Moreover, he did not file his Rule 60(b) motion within a reasonable time of the alleged 

error. Arevalo argues that the district court erred by dismissing his § 2255 motion in 2005, 

however, he waited over ten years to file the instant Rule 60(b) motion. Arevalo has not 

provided a good reason for failing to take action sooner. See BUC Int'l Corp., 517 F.3d at 1275. 

As such, Arevalo has not demonstrated that he is entitled to a COA in this matter. 

Because reasonable jurists would not find debatable the district court's denial of 

Arevalo's Rule 60(b) motion, Arevalo's motion for a COA is DENIED, and his motion for IFP;  

status is DENIED as MOOT. See Slack 529 U.S. at 484. 

Lc1Lfl1 
UNITED STATES CIRCUIT JUDGE 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No 17-10053-B 

JOSE LUIS AREVALO, 
Petitioner-Appellant, 

versus 

UNITED STATES OF AMERICA, 
Respondent-Appellee. 

Appeal from the United States District Court 
for the Middle District of Florida 

Before WILLIAM PRYOR and HULL, Circuit Judges. 

BY THE COURT: 

Jose Arevalo filed a motion for reconsideration, pursuant to 11th Cir. R. 22-1(c) and 27-

2, of this Court's November 8, 2017, order denying a certificate of appealability, in order to 

appeal the denial of his Fed. R. Civ, P. 60(b) motion. Upon review, Arevalo's motion for 

reconsideration is DENIED because he has offered no new evidence or arguments of merit to 

warrant reliel 


