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Provisions of Law Involved

The Fifth Amendment to the United States Constitution provides:

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for the same offence to
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be taken for
public use, without just compensation.

The Sixth Amendment to the United States Constitution provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. I7-I3736-G

FRANCISCO CUBERO,

Petitioner-Appellant,

versus

UNITED STATES OF AMERICA,

Respondent-Appe llee.

Appeal from the United States District Court
for the Southern District of Florida

Before TJOFLAT and MARCUS, Circuit Judges.

BY THE COURT:

Francisco Cubero has filed a motion for reconsideration, pursuant to I Ith Cir. R. 22-I(c)

and 27-2, of this Court's January 5, 2018, order denying his motion for a certificate of

appealability. Upon review, Cubero's motion for reconsideration is DENIED because he has

offered no new evidence or arguments of merit to warrant relief.
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UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

M iami Division

Case Number: 15-24492-C1V-M 0% N0
12-20071-CR-SEITZ

FM N CISCO CUBERO,

Movant,

UNITED STATES OF AM ERICA,

Respondent.

ORDER DENYING CERTIFICATE OF APPEALABILITY

THIS CAUSE came before the Court upon Motion for Certificate of Appealability (D.E.

21), tiled on Julv 21. 2017.

M ovant's motion for a certificate of appealability is DENIED because M ovant has failed

to make a substantial showing of the denial of a constitutional right
. See 28 U.S.C. j 2253(c)(2).

* . w.'

DONE AND ORDERED in Cham bers at M iami
, Florida, this X of September

,

2017.

Copies furnished to:

Counsel of Record

+4 '

FEDER &  MURENO
4JUNITED S ATES DISTRICT JUDGE

, w . 
z
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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

M iam i Division

Case Num ber: 15-24492-CIV-M ORENO

12-20071-CR-SEITZ

FRANCISCO CUBERO,

Movant,

VS.

UNITED STATES OF AMERICA,

Respondent.

O RDER DENYING M OTION TO VACATE JUDGM ENT

Francisco Cubero is m oving to vacate his crim inal conviction for child pom ography

claiming that M agistrate Judge Barry Garber, to whom Judge Patricia Seitz had referred the case

for a guilty plea, misinformed him at his plea colloquy that the maximum supervised release term

was tive years, not life. The undersigned was asked by Judge Seitz to handle this and numerous

other cases while she underwent treatment for cancer. No objection was made by Defendant or

his counsel. The undersigned sentenced Cubero to the bottom of the guidelines, totaling 151

months, in prison, to be followed by supervised release for the remainder of Cubero's life.

Cubero filed a direct appeal and the Eleventh Circuit affirmed his sentence in a1l respects.

Cubero v. United States, 754 F.3d 888, 896 (1 1th Cir. 2014).

In this 28 U.S.C. j 2255 case, Cubero argues that both his trial and appellate counsel

were ineffective for not challenging the knowing and voluntary nature of his guilty plea, because

he was m isinformed at his plea colloquy as to the m axim um term of supervised release.

Cubero's argument is unavailing. The Presentence lnvestigation Report, at pages 14 and 15,
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corrected the error to reflect the maximum life term and the special conditions of supervised

release. Cubero acknowledged that he had read the Presentence lnvestigation Report before

sentence was imposed. Cubero did not object to the Presentence lnvestigation Report at

sentencing, nor did he move to withdraw his guilty plea. He also failed to raise the issue on

direct appeal. Given the high hurdle Cubero faces in a j 2255 collateral proceeding, the Court

does not find the elw neous advice provided by the M agistrate Judge at the plea colloquy

implicated Cubero's rights. This is especially true in this case where the Court sentenced him to

a low-end of the guidelines prison term for child pom ography, which he is still serving, but gave

him a higher term of supervised release, which has not yet comm enced.

THIS CAUSE came before the Court upon the Petitioner's M otion pursuant to 28 U.S.C.

j 2255 to Vacate Judgment (D.E. 1).

THE COURT has considered the motion, the response, the pertinent portions of the

record, and being otherwise fully advised in the premises, it is

ADJUDGED that the m otion is DEN IED.

Factual Background

The Criminal Of/èaâ':

The Govemment filed a child pornography case against the Movant Francisco Cubero on

January 1 9, 2012. On December 16, 201 1, law enforcement ofticers identified an online user,

who had made images of child pornography available for distribution at an IP address registered

to Cubero. The user was on Frostwire, a peer-to-peer online file sharing network. Using that

sam e network, law enforcem ent officers connected to Cubero's com puter and downloaded 18

files. Seventeen of those files from Cubero's IP address were child pornography. After an

authorized search, agents discovered that Cubero's laptop com puter contained peer-to-peer

2
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software containing a folder with child pornography. Agents also found a CD-Rom containing

child pornography images, which Cubero admitted belonged to him. The pom ography on

Cubero's computer contained files of a depraved nature involving infants, toddlers, and children

(including preteens). Cubero admitted the pornography belonged to him.

#. The Plea Proceedings

Cubero pled guilty to a1l charges on May 10, 2012. The Government and Cubero elected

to proceed to a plea on all charges before a M agistrate Judge without a plea agreement. At the

plea colloquy, Cubero indicated he had reviewed the indictment and discussed it with counsel.

He was fully satisfied with his counsel at the time. Cubero indicated he was entering the plea

freely of his own volition.

The M agistrate Judge explained the attendant penalties to Cubero. Specifically, the

M agistrate Judge told Cubero that Count 1 had a statutory maximum prison sentence of 20 years,

a fine of up to $250,000, and a 3-year maximum tenn of supervised release. Count 2 had a

corresponding statutory maximum prison sentence of 20 years, a fine of up to $250,000, and a 3-

year maximum tenn of supenised release. The M agistrate Judge also told Cubero that Count 3

canied a maximum prison sentence of 10 years, a fine of up to $250,000 and a 3-year mu imttm

term of supervised release.

The Magistrate Judge's explanation of the potential sentence contained a couple of errors

that counsel and the judge corrected on the record at the plea colloquy.First, Cubero's counsel

inform ed the M agistrate Judge that Count 2 carried a lo-year m aximum sentence, not 20 as the

Magistrate Judge had stated. Counsel for both sides also corrected the maximum tenn of

Case 1:15-cv-24492-FAM   Document 15   Entered on FLSD Docket 07/17/2017   Page 3 of 17
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1 At the plea colloquy, the Governmentsupervised release to state it was 5 years on a11 counts.

also corrected that Count 1 carried a mandatory m inim um prison sentence of 5 years, and

2 The M agistrate Judgedefense counsel added that it was a 4o-year maximum sentence.

corrected the record and stated the terms as advised by counsel at the plea colloquy. The

M agistrate Judge

sentence and he did not.

The M agistrate Judge also advised Cubero that he would receive a Presentence

Investigation Report, to which he could tile objections. Cubero stated he understood that the

proceeded to ask Cubero if he had any questions regarding the potential

imposed sentences could be different from the estimates that his counsel provided. Cubero also

acknowledged that the Court could depart upward or downward from the guidelines range and

that the statutory sentencing factors would be considered in that regard. The M agistrate Judge

advised Cubero that there is no parole in the federal system and that he would have the right to

appeal the sentence in certain circumstances. Cubero stated he understood what supenised

release meant aher receiving an explanation from the M agistrate Judge. He acknowledged that

should he violate the conditions of supervised release, çsfheq would be brought back before the

''3 plea Tr. at 10.Court and could face additional penalties.

At the end of the plea colloquy, Cubero stated he understood the consequences of his plea

and indicated he had no questions. Then, Cubero formally entered a guilty plea on the record,

and the M agistrate Judge found Cubero was stftzlly competent and capable of entering into an

infonned plea,'' that he was aware of the ûtconsequences of his pleas of guilty, that the pleas of

1 The maximum term of supervised release was actually life. See l 8 U.S.C. j 3583(11),. United States Sentencing
Guidelines j 5Dl .2(b)(2).
2 Indeed

, 
the mandatory minimum prison sentence was indeed 5 years, the m aximum prison tenn was 20 years. See

18 U.S.C. j 2252(b)(l).
3 Despite this acknowledgment, Movant argues that he was only told in Open Court that supervised release was akin
to treatment. The transcript shows Movant acknowledged that if he violated the conditions of supervised release, he

would return to Court and possibly face additional penalties.

4
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guilty are knowing and voluntary.'' The Magistrate Judge then accepted the plea and adjudicated

Cubero guilty of Counts 1, 2, and 3 of the indictment.

Proffer.

Cubero signed the Govem ment's Factual

The Magistrate Judge issued a Report and Recommendation on the Change of Plea,

summarizing what had transpired in Open Court. As to Count 1, the M agistrate Judge indicated

the maximum tenn of supervised release was 5 years. On Counts 2 and 3, the M agistrate Judge

noted the maximum tenn of supervised release was 3 years. Cubero did not object to the Report

and Recommendation and District Judge Patricia A. Seitz adopted it, adjudicating Cubero guilty

of a11 counts in the indictment.

C. Presentence Investigation Report

The Presentence Investigation Report determined the base offense level was 22, pursuant

to the United States Sentencing Guidelines j 2G2.2(a)(2) for an offense involving the

distribution of child pornography. The base offense level was increased because the material

involved a prepubescent minor or a minor, who had not attained the age of 12 years, the offense

involved distribution of child pomography, the images he possessed and distributed portrayed

sadistic or masochistic conduct, or other depictions of violence, he used a computer in the

commission of the crime, and the offense involved 600 or more images. The Presentence

Investigation Report also contained a reduction for acceptance of responsibility. Cubero's total

offense level was 34, with a criminal history category 1, which resulted in a sentencing guideline

range of l 51 to 188 m onths of imprisonm ent. The Presentence Investigation Report explicitly

stated that the statutory term of supenised release was ûkany term of years not less than five.''

Separately, the Presentence lnvestigation Report said that under the guidelines the applicable

term of supervised release was itat least five years, but m ay be up to life.''

Case 1:15-cv-24492-FAM   Document 15   Entered on FLSD Docket 07/17/2017   Page 5 of 17
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At the time of his sentencing, Cubero raised a few Objections, none relating to the

inconsistency between what was said at the plea colloquy and the contents of the Presentence

Investigation Report vis-à-vis the term of supervised release.

enhancement under j 2G2.2(b)(3) claiming peer-to-peer sharing did not constitute distribution.

He also claimed that he was entitled to a two-level decrease because he received the material for

personal use and he did not intend to traffic or distribute child pomography.

Cubero objected to a sentencing

In response, the United States filed case law to support the sentencing enhancements and

4 Inurging the district court not to vary downward given the heinous nature of the images.

addition to the images and videos on Cubero's computer, the United States seized a small

amount of cocaine while executing the search warrant. Cubero admitted that he had a cocaine

addiction and his use was related to his need for child pomography. ln addition to the images on

Cubero's computer, the Govenzmentalso discovered pictures in Cubero's possession of a

disturbing nature involving Cubero and women. Disputing Cubero's request for a downward

variance, the United States also cited the need for deterrence as a reason for sentencing within

the guideline range.

The Court sentenced Cubero at the bottom of the guidelines to 151 months followed by a

life term of supervised release.On direct appeal, the Eleventh Circuit Court of Appeals upheld

the sentence. Cubero, 754 F.3d at 896.

II. Legal Analysis

A. Procedural Default

4 Some images found in Cubero's possession include images depicting: (1) a preteen female performing oral sex on
an adult male; (2) a preteen male engaging in anal sex with an adult male; (3) a naked adult male sitting with a
naked toddler, who is touching the male's erect penis; (4) a naked preteen female straddling a naked adult male, who
appears to have ejaculated on his leg; (5) a naked preteen female with her anns and legs spread open, tied to a bed,
with a gag-ball in her mouth and the words itlick me please'' written on her stomach with an arrow pointing to her

vagina; and (6) a prepubescent girl being raped by a dog.

6
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Generally, a movant must file a direct appeal,or else be baaed fronl presenting such

claims in a 28 U.S.C. j 2255 proceeding. McKay v. United States, 657 F.3d 1 1 90, 1 196 (1 1th

Cir. 201 1). A defendant can avoid a procedural bar only by establishing one of the two

exceptions to the procedural default rule. Under the first exception, a defendant must show

cause for not raising the claim of error on direct appeal and actual preiudice from the alleged

error. Bousley v. United States,523 U.S. 6 14, 622 (1 998); Massaro v. United States, 538 U.S.

500, 504 (2003) (ticlaims not raised on direct appeal may n0t be raised on collateral review

unless the petitioner shows cause and prejudice.'). As the Supreme Court explained in United

States v. Frady 456 U.S. 1 52, 166 (1982), the cause and prejudice standard imposes $$a significantly

higher hurdle'' than would exist on direct appeal and thus, the plain-error standard of Fed. R. Crim. P.

52 does not apply on collateral review of a criminal conviction.

ln Murray v. Carrier, 477 U.S. 478, 488-89 (1986),the Supreme Court held that

ineffective assistance of counsel can provide éscause'' for the failure to raise an underlying claim .

Cubero alleges that his attorneys provided ineffective assistance of counsel in the district court

and on appeal when they failed to challenge the knowing and voluntary nature of his plea. The

basis for the argument is that at the plea colloquy there was misinformation regarding the

m axim um tenn of supervised release that could be im posed upon conviction. Put another way,

Cubero argues his counsel was ineffective for allowing him to believe that he faced a maximum

supervised release period of 5 years.Cubero makes this argument even though the Presentence

Investigation Report contained the correct life term of supervised release.

f egal Standardfor Ineffective Assistance ofcounsel

Strickland v. Washington, 466 U.S. 668 (1984) sets forth the legal standard to determine

whether there was ineffective assistance of counsel. A movant must first show that dtcounsel

7
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made errors so serious that counsel was not functioning as the tcounsel' guaranteed. . . by the

Sixth Amendment.'' f#., 466 U.S. at 687. lf this showing can be made, the movant must then

demonstrate that the Stdeticient performance prejudiced the defense,'' which çtrequires showing

that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result

is reliable.'' Id Unless a movant can make both showings - performance and prejudice - he

cannot prevail. The Eleventh Circuit has cautioned this standard is difficult to meet. Brownlee

v. Haley, 306 F.3d 1043, 1059 (1 1th Cir.2002); Rogers v. Zant, 13 F.3d 384, 386 (1 1th Cir.

1994) (stating that cases where a criminal defendant can prove ineffectiveness are çdfew and far

between.'). Under the familiar two-prong test, Cubero must show that the perfonnance of his

attorney at trial and on appeal was deficient, meaning that it tsfell below an objective standard of

reasonableness,'' and that the tsdeficient performance prejudiced the defense.'' Strickland, 466

U.S. at 687-88.

a. Strickland's First Prong

When a court evaluates the first prong, çkgjludicial scrutiny of counsel's performance must

be highly deferential,'' and a ttcourt must indulge a strong prestlmption that counsel's conduct

falls within the wide range of reasonable professional assistance; that is, the defendant must

overcome the presumption that . . .the challenged action Emight be considered sound trial

strategy.''' Id. at 689. The presumption is stronger in cases where counsel is experienced.

Chandler v. United States, 218 F.3d 1305, 1316 (1 lth Cir. 2000) (en banc). To prove

incompetence, ç$(a1 petitioner must identify specific acts or omissions that were not the result of

reasonable professional judgment, and a court should deem these acts or omissions deficient only

if they Swere outside the wide range of professionally competent assistance.''' Brownlee, 306

F.3d at 1059 (quoting Strickland, 466 U.S. at 690).

8
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5 b th experienced criminal attorneys
, 
were ineffective forCubero argues that his counsel , o

not challenging the knowing and voluntary nature of his guilty pleas. Given the high deference

afforded and the record in this case, the Court does not find counsel's actions ttfell below an

objective standard of reasonableness.'' The record at the sentencing shows that Cubero read and

understood the Presentence lnvestigation Report, which correded the term of supervised release.

In his m otion, Cubero relies on the colloquy between the parties at sentencing where the District

Court noted it reviewed the ttpresentence Investigation Report
, the letters, the objections, the

sentencing m emoranda, the tirst supplem ent
, the second supplement, . the govermnent's

response'' and then asked whether Cubero had iûread i! as we11.'' (emphasis added). Cubero

responded in the affirmative and now argues dsit'' could have stood for any one of the documents

and not necessarily the Presentence Investigation Report. Cubero does not actually come out and

say that he did not review the Presentence Investigation Report, which clarified the life term of

supervised release. A better reading of the dialogue at sentencing is that Cubero affinnatively

stated he read each and a11 of those documents. Certainly, given this dialogue it was reasonable

for Cubero's counsel not to objed given Cubero's admission and the clarification provided in the

Presentence Investigation Report that he faced a life term of supervised release.

The Defendant's counsel also did not objed presumably because Cubero faced a lower

prison term, albeit a higher term of supervised release. Cubero pled guilty to the indictment

without the benefit of a plea agreement. His m ain advantage, in doing so
, was a 3-point

reduction for acceptance of responsibility. Thus, instead of a total offense level 34
, with a

crim inal history category of 1 and an advisory guideline range of 151 to 188 m onths of

5 C bero's counsel was M r. M anuel Gonzalez, who was admitted to the Florida Bar in l 984 and to this Court's Baru
in January 1985. He is a member in good standing of both bars. He is also a member of the Criminal Law Section
of the Florida Bar. ln addition, Cubero was represented on appeal by Brenda Bryn

, who is an Assistant Federal
Public Defender in the Southern District of Florida. She has been a member of the Bar of the Eleventh Circuit Court
of Appeals since 1989 and the Bar of the United States Supreme Court since 1992.
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imprisonment, he would have been a level 37, which would have exposed him to an advisory

guideline range of 210 to 262 m onths im prisonment.Cubero has not shown that he would have

exposed himself to such a greater sentence to avoid the life term of supervised release with a

lesser prison sentence. Given the posture of this case, it certainly cannot be said that counsel's

failure to object was outside the wide range of professionally competent assistance. More likely,

Defendant's counsel acted reasonably competent in failing to object at the sentencing and on

appeal to the life term of supervised release.

2. Strickland's Second Prong

Cubero argues he need not satisfy Strickland's prejudice prong because Strickland only

applies in cases where the Court and the prosecution are uninvolved in the enor and have no

responsibility for it. The Supreme Court, however, has recognized tllree exceptions to the

requirement that a petitioner show prejudice'. 'dgaqctualor constnlctive denial of counsel

altogether,'' lsvarious kinds of state interference with counsel's assistance,'' and where counsel is

burdened by conflicting interests due to representing multiple clients. Strickland, 466 U.S. at

692, 93. Cubero's case does not fall within these limited exceptions to the prejudice

requirem ent.

Unable to escape the prejudice requirement, Cubero relies on United States v. Brown, 586

F.3d 1342, 1346 (1 1th Cir. 2009) to support his claim that he never would have pled guilty had

he known the correct term of supervised release. Cubero's reliance on Brown is misplaced. Like

the defendant in Brown, Cubero was misinform ed about the correct term of supervised release,

which was corrected in the Presentence lnvestigation Report. Brown, like Cubero, did not raise

any objection to the Presentence lnvestigation Report or move to withdraw his guilty plea even

after the district court imposed a life term of supervised release, which was in excess of the time

10
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stated in the plea colloquy. 1d. at 1345-46.On direct appeal, Brown argued for the first time that

his plea was unknowing and involuntary because he was misinformed as to the maximum term

of supervised release for the offense to which he pled guilty. The Eleventh Circuit held that

Brown had not demonstrated prejudice as required to establish plain error, because the

Presentence Investigation Report corrected the error from the plea colloquy. Id Unlike Brown,

Cubero faces an even dlhigher hurdle'' because he did not raise the issue on direct appeal, and is

raising it in a collateral proceeding. Frady, 456 U.S. at 166.

United States v. Nelson, 370 F. App'x 15 (1 1th Cir. 2010) also informs the Court's

decision. The defendant Nelson was mistakenly told the maximum applicable supervised release

term was 5 years. Like in this case, the Presentence lnvestigation Report corrected the term to

retlect the correct maximum term of life. Nelson, like Cubero, never objected to the Presentence

Investigation Report. Also like Cubero, Nelson pled guilty without a written plea agreement.

Unlike this case, Nelson argued that his rights were impacted because he requested a bottom of

the guidelines sentence and was sentenced mid-range. f#., 370 F. App'x at 17. ln this case, the

Court followed the United States' recommendation and gave Cubero a low-end prison term.

Applying Brown to the Nelson case, the Eleventh Circuit concluded that while the district court

had plainly erred in advising Nelson that his maximum supervised release term was 5 years, the

error did not im pact N elson's rights. 1d., 370 F. App'x at 18. The Eleventh Circuit explained the

holding is particularly appropriate where the Presentence lnvestigation Report contained the

correct supervised release term, the record showed the defendant received a copy of it, the

defendant reviewed the document, and did not object to the Presentence Investigation Report.

ld

To reiterate, Cubero faces the signiticant hurdle of requesting collateral relief, which is a
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higher standard than the Eleventh Circuit applied in Brown and Nelson to find there was n
o

prejudice to the defendants due to misinformation at the plea colloquy. On a j 2255, the Court

must view the evidence in the light most favorable to the United States
. M essinger v. United

States, 872 F.2d 2 1 7, 2 19 (7th Cir. 1989). The record reflects that Cubero received the

Presentence lnvestigation Report. The sentencing transcript shows the Coul't asked M r
. Cubero

if he had read the documents the Court reviewed
, which the Court listed as the Presentence

lnvestigation Report, the letters, objections, the sentencing memoranda, the first supplement, the

second supplement, . and the governm ent's response. Given the standard of deference in a j

2255 and the record in this case, the Court finds that like Nelson and Brown
, the M ovant cannot

6 Thjsclear the high hurdle of showing that the error at the plea colloquy impacted his rights
.

Court unequivocally finds a reading of the entire sentencing colloquy shows Cubero received

and read the Presentence Investigation Report. Even if the Court found that Cubero had not

received it, he still would be unable to meet the prejudice prong because his sentence was at the

low-end of the guidelines. United States v. Bru, 482 F. App'x. 509, 515 (1 1th Cir. 2012)

(concluding that even if the district court had committed plain error by not assuring that Bnl had

reviewed the Presentence lnvestigation Report with counsel
, Bru failed to m ake showing that it

had impacted his rights where the sentence was in the low end of the applicable guidelines

range).

DONE AND ORDERED in Chambers at M iami
, Florida, this ' of July 2017.

.-.
-e '

FEDERIC . MOR/NO
UNITED TATES DISTRICT JUDGE

6 Evcn if the Court were to tind that Cubero's rights were impacted by the misinformation at the ple
a

colloquy, the proper remedy is to re-sentence him or simply reduce the period of supervised release to 5 years and
not vacate a clearly voluntary and knowing guilty plea.
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6O. Guideline Provisions: Supervised release shall be ordered when required by

statme, j 5D1.1(a)(1); except as provided in subsection (c), when the Court
imposes a term of imprisonm ent of m ore than one year: j 5D1. 1(a)(2); or to followi
mprisonm ent in any other case

, j 5D1.1(b). The guldeline range for a term of
supervised release is at least five years but m ay be up to life

, j 5D1.2(b)(2).

Probation

61. Statutory Provisions: A sentence of probation may not be imposed because the
defendant is being sentenced at the sam e tim e to a term of imprisonm ent for the

same or a different offense, 18 U.S.C. j 3561(a)(3).

62. Guideline Provisions: A sentence of probation may not be imposed because the

defendant is being sentenced at the sam e tim e to a term of im prisonm ent for the

same or a different offense, j 5B1.1(b)(2).

Fines

63. Statutory Provisions: As to each of Counts One
, Two and Three, the m aximum

fine is $250,000, 18 U.S.C. j 3571(b)(3). A special assessment of $100 is
mandatory as to each count of conviction, 18 U.S.C. j 3013.

64. Guideline Provisions: The instant offense is from $17
,500 to $ 175,000, j

5E1.2(c)(3).

Restitution

65. Statutory Provisions: The Court shall order the defendant to m ake restitm ion to

the victims of the offense, 18 U.S.C. j 3663A(a)(1). However, since the victims'
losses are not yet ascertainable, the Court shall set a date for the final
determination of the victim s' losses, not to exceed 90 days after sentencing

,

pursuant to 18 U.S.C. j 3664(d)(5).

66. Guideline Provisions: Restitution shall be ordered
, j SEI.I.

PART E. FACTORS THAT M AY W ARRANT A DEPARTURE

67. None

PART F. IM PACT O F TH E PLEA A GREEM ENT

68. There is no plea agreem ent in this case.

14 Rev. 7/27/12
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PART G. RECOM M ENDED SPECIAL CONDITIONS OF SUPERVISION

69. Computer M odem Restriction: The defendant shall not possess or use a
computer that contains an internal, external or wireless modem without the prior

approval of the Court.

Com puter Possession Restriction: The defendant shall not possess or use any
computer; except that the defendant m ay, with the prior approval of the Court, use

a computer in connection with authorized employm ent.

M ental H ealth Treatm ent: The defendant shall participate in an approved

inpatient/outpatient m ental health treatment program . The defendant will

contribute to the costs of services rendered (co-payment) based on ability to pay or
availability of third party paym ent.

72. Substance Abuse Treatm ent: The defendant shall participate in an approved
treatm ent program for drug and/or alcohol abuse and abide by a11 supplemental
conditions of treatm ent. Participation m ay include inpatient/outpatient treatment.

The defendant will contribute to the costs of services rendered (co-payment) based
on ability to pay or availability of third party paym ent.

73. Perm issible Search: The defendant shall subm it to a search of his person or
property conducted in a reasonable m anner and at a reasonable time by the U.S.

Probation Officer.

74. No Contact with M inors: The defendant shall have no personal, mail, telephone,

or computer contact with children/m inors.

75. N o Contact with M inors in Em ploym ent: The defendant shall not be employed

in a job requiring contact with children.

76. No Involvem ent in Youth O rganizations: The defendant shall not be involved in

any children's or youth organization.

77. Sex Offender Treatm ent: The defendant shall participate in a sex offender
treatm ent program to include psychological testing and polygraph examination.
Participation m ay include inpatient/outpatient treatm ent, if deem ed necessary by
the treatm ent provider. The defendant will contribute to the costs of services

rendered (co-payment) based on ability to pay or availability of third party
paym ent.

78. Restricted from Possession of Sexual M aterials: The defendant shall not buy,

sell, exchange, possess, trade, or produce visual depictions of m inors or adults
engaged in sexually explicit conduct. The defendant shall not correspond or
com municate in person, by mail, telephone, or computer, with individuals or

1 5 ReV. 7/27/12
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companies offering to buy, sell
, trade, exchange, or produce visual depictions of

m inors or adults engaged in sexually explicit conduct
.

79. Adam W alsh Act Search Condition: The defendantProbation Officer shall subm it to the U.S.
conducting periodic unannounced searches of the defendant's

person, property, house, residence, vehicles, papers, computerts), other electronic
comm unication or data storage devices or m edia

, include retrieval and copying of
al1 data from the computerts) and any internal or external peripherals and effects at
any time, with or without warrant by any law enforcement or probation ofticer
with reasonable suspicion concerning unlawful conduct or a violation of a

condition of probation or supervised release. The search m ay include the retrieval
and copying of a11 data from the computerts) and any intemal or external
peripherals to ensure compliance with other supervision conditions and/or rem oval
of such equipm ent for the purpose of conducting a m ore thorough inspection; and

to have installed on the defendant's computerts), at the defendant's expense
, anyh

ardware or software system s to m onitor the defendant's computer use
.

Respectfully subm itted,

'U y : # * * J .k
sI ly

;; . ' hk A . ' '
j , $. f; à . . jr I a 'lt . . , ' A h . ... #' 4 J' M . 5 :' j.' . ' z' q ' E g.. ... . 

, ; f ,j. . ç'. . . . j g ,.y.' . . . ' . , jl j ' t' p .' j jjl . i!jjjj. .>j # j ,: j .. s '. rjj . . z, r j . , j j , . a . j s . j, ; a . . . j . s-.. .: . . x ,. ,. s . .,.

dy E SquiteroCn .

S Probation fficer

Reviewed and approved'.

; ' . * *. .! ; : I ; '*' R - * '

, .y, r! %),V 
,ùl . . . q . . . ' . . , r; .,. .. ,'''g ktikk . ' . ' . ,y . d ' ; lk , . ., #. . .t, . j . # , . . e;. k . yyr .. '.6./ ..1 . . .. .z .#

' 

. ze .e . f ..;j.L . . * .. a : . . 4 , +

Theresa D. Bradm an, Supervising
U .S. Probation Offker

16 Rev. 7/27/12

Case 1:15-cv-24492-FAM   Document 15   Entered on FLSD Docket 07/17/2017   Page 17 of 17

A-33



USDC FLSD 2458 (Rev. 09/0*) - Judgment in a Crimina.l Case Page I of 6

U nited States District C ourt
Southern D istrict of Florida

M IAMI DIVISION

UNITED STATES OF AM ERICA * WWWAM ENDED JUDGM ENT IN A CRIM INAL CASE

Case Number - 1:12-20071-CR-SElTZ-1

FRANCISCO CUBERO
USM  Number'. 97879-004

Counsel For Defendant: Manuel Gonzalez
Counsel For The United States: Vanessa Johannes
Court Reporter: Gilda Pastor-l-lernandez

Date of Original Judgm ent: November 21, 2012
tOr Date of Last Amended Judgment)

Reason for Amendment:
Z Corredion of Sentence on Remand (1 8 U.S.C. 3742(9(1) and (2))
Z Reduction of Sentcnce for Changtd Circumstances (Fed. R. Crim.

P. 35(b))
Z Colwction of Sentence by Sentencing Court (Fed. R. Crim. P. 35(a))
X Correction of Sentence for Clerical Mistake (Fed. R. Crim. P. 36)

Z Moditication of Supervision Conditions (l8 U.S.C. jj 3563* or 3583(e))
Z Moditication of Imposed Term of lmprisonment for Extraordinary antl
Compelling Reasons (1 8 U.S.C. j 3582(c)(l))

Z Moditkation of Imposed Tenn of lmprisonment for Retroactive
to the Sentencing Guidelines (1 8 U.S.C. j 3582(c)(2))

Z Direct Motion to District Court Z 28 U.S.C. j 2255 or
(Z) 1 8 U.S.C. j 3559(($(7)

Z Moditication of Restitution Order (1 8 U.S.C. j 3664)
The defendant jleaded guilty to Counts 1,2,3 of the lndictment.
The defendant ls adjudicated guilty of the following offenses:

TITLE/SECTION
NUM BER

18 U.S.C. j 225240(2)

18 U.S.C. j 2252(a)(4)(B) Possession of child
pornography

NATURE OF
OFFENSE

Distribution of child
pornography

OFFENSE ENDED

December l7, 20l l

Janual'y 29, 20 12

COUNT

2 and 3

The defendant is sentenced as provided in the following pages of this judgment. The sentence is imposed pursuant to the Sentencing
Refonn Act of 1984.

lt is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence, or

mailing address until al1 fines, restitution, costs and special assessments imposed by this judgment are fully paid. If ordered to pay
restitution, the defendant must notify the court and United States attorney of any material changes in economic circumstances.

Date of Imposition of Original Sentence:
November 2 1, 2012

FED C A. M O
Chief United States District Judge

December 2012
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USDC FLSD 2458 (Rev. 09/08) - Judgment in a Criminal Case Page 2 of 6

DEFENDANT: FRANCISCO CUBERO
CASE NUM BER: 1:12-20071-CR-SElTZ-1

IM PRISONM ENT

The defendant is hereby committed to the custody of the United States Blzreau of Prisons to be imprisoned for a term of TOTAL

SENTENCE: 151 MONTHS. Icount 1- 151 months; Counts 2 and 3 - 120 months, to run CONCURRENT to Count 1.1

The Court makes the following recommendations to the Bureau of Prisons:

500-hour Drug Treatment Program

The defendant is remanded to the custody of the United States M arshal.

RETURN

1 have executed this judgment as follows:

Defendant delivered on to

at , with a certified copy of thisjudgment.

UNITED STATES M ARSHAL

By:
Deputy U.S. M arshal
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USDC FLSD 2458 (Rev 09/08) - Judgment in a Criminal Case Page 3 of 6

DEFENDANT: FRANCISCO CUBERO
CASE NUM BER: 1:12-20071-CR-SElTZ-1

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of LIFE.

The defendant must report to the probation oftk e in the district to which the defendant is released within 72 hours of release from the
custody of the Bureau of Prisons.

The defendant shall not commit another federal, state or local crime.

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests
thereafter, as determined by the court.

The defendant shall not possess a firearm, amm unition, destructive device, or any other dangerous weapon.

The defendant shall cooperate in the collection of DNA as directed by the probation officer.

lf this judgment imposes a tine or a restitution, it is a condition of supervised release that the defendant pay in accordance with
the Schedule of Payments sheet of this judgment.

The defendant must comply with the standard conditions that have been adopted by this court as well as any additional conditions
on the attached page.

STANDARD CONDITIONS OF SUPERVISION

l .
2 .
3 .
4.
5.
6.
7.

the defendant shall not leave the judicial district without the permission of the court or probation officer;
the defendant shall report to the probation officer in a manner and frequency directed by the court or probation oftlcer;
the defendant shall answer truthfully a11 inquiries by the probation ofticer and follow the instructions of the probation officer;
the defendant shall support his or her dependents and meet other family responsibilities;
the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other acceptable reasons;
the defendant shall notify the probation officer at Ieast ten (10) days prior to any change in residence or employment;
the defendant shall refrain from the excessive use of alcohol and shall not purchase, possess, use, distributes or administer any controlled substance or
any paraphernalia related to any controlled substances, except as prescribed by a physician;
the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered;
the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person convicted of a felony, unless
granted permission to do so by the probation ofticer;
the defendant shall permit a probation ofticer to visit him or her at any time at home or elsewhere and shall permit confiscation of any contraband
observed in plain view by the probation officer;
the defendant shall notify the probation officer within seventy-twa (72) hnurs of being arrested or questioned by a Iaw enforcement officer)
the defendant shall not enter into any agreement to act as an informer or a special agent of a 1aw enforcement agency without the permission of the court)
and
as directed bytheprobation officer, the defendant shall notify third parties ofrisks that may beoccasioned bythedefendant's criminal record orpersonal
history or characteristics and shall permit the probation ofticer to make such notifications and to confirm the defendant's compliance with such
notification requirement.

Case 1:12-cr-20071-PAS   Document 74   Entered on FLSD Docket 12/13/2012   Page 3 of 6

A-36



USDC FLSD 2458 (Rev. 09/0S) - Judgment in a Crimina.l Case Page 4 of 6

DEFENDANT: FRANCISCO CUBERO
CASE NUMBER: 1:l2-20071-CR-SEITZ-1

SPECIAL CONDITIONS OF SUPERVISIO N

The defendant shall also comply with the following additional conditions of supervised release:

Adam W alsh Act Search Condition - The defendantshall submitto the U.S. Probation Oftscerconductingperiodic unannounced searches
ofthe defendant's person, propeo , house, residence, vehicles, papers, computerts), otherelectronic communication or data storage devices
or media, include retrieval and copying of all data f'rom the computerts) and any internal or external peripherals and effects at any time,
with or without warrant by any law enforcement or probation officer with reasonable suspicion concerning unlawful conduct or a violation

of a condition of probation or supervised release. The search may include the retrieval and copying of a1l data from the computerts) and
any internal or external peripherals to ensure compliance with other supervision conditions and/or removal of such equipment for the
purpose of conducting a more thorough inspection; and to have installed on the defendant's computerts), at the defendant's expense, any
hardware or soltware systems to monitor the defendant's computer use.

Computer M odem Restriction - The defendant shall not possess or use a computer that contains an internal, external or wireless modem
without the prior approval of the Court.

Computer Possession Restriction - The defendant shall not possess or use any computer; except that the defendant may, with the prior
approval of the Court, use a computer in connection with authorized employment.

M ental HeaIth Treatment - The defendant shall participate in an approved inpatient/outpatient mental health treatment program. The
defendant will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third party payment.

No Contact with M inors - The defendant shall have no personal, mail, telephone, or computer contact with children/minors or with the
victim.

No Contact with Minors in Employment - The defendant shall not be employed in a job requiring contact with children or with the
victim.

No Involvement in Youth Organizations - The defendant shall not be involved in any children's or youth organization.

Permissible Search - The defendant shall submit to a search of his/her person or property conducted in a reasonable manner and at a
reasonable time by the U.S. Probation Ofticer.

Restricted from Possession of Sexual M aterials - The defendantshall notbuy, sell, exchange, possessytrade, orproduce visual depictions
of minors oradults engaged in sexually explicit conduct. The defendant shall not correspond or communicate in person, by mail, telephone,
or computer, with individuals or companies offering to buy, sell, trade, exchange, or produce visual depictions of minors or adults engaged
in sexually explicit conduct.

Sex Offender Treatment - The defendant shall participate in a sex offender treatment program to include psychological testing and
polygraph examination. Participation may include inpatient/outpatient treatment, if deemed necessary by the treatment provider. The

defendant will contribute to the costs of services rendered (co-payment) based on ability to pay or availability of third party payment.

Substance Abuse Treatment - The defendant shall participate in an approved treatment program for drug and/or alcohol abuse and abide
by al1 supplemental conditions of treatment. Participation may include inpatient/outpatient treatment. The defendant will contribute to

the costs of services rendered (co-payment) based on ability to pay or availability of third party payment.
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DEFENDANT: FRANCISCO CUBERO
CASE NUM BER: 1:12-20071-CR-SElTZ-l

CRIM INAL M ONETA RY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on the Schedule of Payments sheet.

Total Assessment

$300.00

Total Fine

$

Total Restitution

$

#Findings for the total amount of losses are required under Chapters 109A, l 10, 1 1 0A, and l 13A of Title 18, United States Codes for offenses committed on or aher
September 13, 1994, but before April 23s 1996.

=
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DEFENDANT: FRANCISCO CUBERO
CASE NUM BER: l:12-20071-CR-SElTZ-1

*****SCHEDULE OF PAYM ENTS*****

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties are due as follows:

A. Lump sum payment of $300.00 due immediately, balance due

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due
during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons' Imnate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

The assessment/fine/restitution is payable to the CLERK, UNITED STATES COURTS and is to be addressed to:

U.S. CLERK'S OFFICE
ATTN: FINANCIAL SECTION
400 NORTH M IAM I AVENUE, ROOM  8N09
M IAM I, FLORIDA 33128-7716

The assessment/fine/restitution is payable immediately. The U.S. Bureau of Prisons, U.S. Probation Office and the U.S. Attorney's
Office are responsible for the enforcement of this order.

#*#The defendant shall forfeit the defendant's interest in the following property to the United States:#*?

A.
B.

One (1) Hewlett Packard laptop computer, S/N CNF5432CX8; and
One (1) Compact disk (CD)

The defendant's right, title and interest to the property identified in the preliminary order of forfeiture, which has been entered
by the Court and is incorporated by reference herein, is hereby forfeited.

Payments shall be applied in the following order: (l) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) fine
interest, (6) cornmtmity restitution,t7) penalties, and (8) costs, including cost of prosecution and court costs.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-20071-CR-Seitz/Garber

UNITED STATES OF AMERICA,

v.

FRANCISCO CUBERO,

Defendant.
____________________________/

REPORT AND RECOMMENDATION ON CHANGE OF PLEA 

THIS CAUSE was before the Court by Order of Reference from  United States District Judge

Patricia A. Seitz and the consent of the parties for the acceptance by a United States Magistrate

Judge of  guilty pleas by the defendant in this cause.  Pursuant to such reference, the Court has

conducted a change of plea hearing on May 10, 2012 which was attended by the defendant Cubero,

his attorney, Manuel Gonzalez, Esquire, and  Assistant United States Attorney Vanessa S. Johannes.

The Court hereby advises as follows:

1.  At the commencement of the change of plea proceedings, the Court advised the defendant

that he had a right to have these proceedings conducted by the United States District Judge assigned

to this case.  The defendant was advised that a Magistrate Judge was conducting these proceedings

by Order of Reference from the District Judge, based upon the consent of the defendant, his attorney,

and the Assistant United States Attorney to whom this cause is assigned, as evidenced by the filing

of a Waiver executed by the defendant, his counsel, and government counsel.  The Court advised the

defendant that the sentence would be imposed by the District Judge, who would make all findings
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and rulings regarding such sentence and would conduct a sentencing hearing at a time scheduled by

the District Judge. 

2.  The defendant was advised that he did not have to permit the undersigned United States

Magistrate Judge to conduct the change of plea hearing and could request that it be conducted only

by a United States District Judge.  All parties and counsel agreed and consented to these proceedings

being conducted by the undersigned.

3.  The Court then conducted a plea colloquy with the defendant consistent with the outline

set forth in the Bench Book for U. S. District Court Judges and in conformity with the requirements

of Rule 11 of the Federal Rules of Criminal Procedure.

4.  The Court advised the defendant of the sentence possibilities as to the charges set forth

in Counts 1, 2, and 3 of  the Indictment to which he was tendering guilty pleas, as well as the

possible fines and terms of supervised release. The Court also advised the defendant of the

mandatory special assessment of $100.00 per count which must be paid at the time of sentencing.

The defendant was advised that the charges in Count 1 carried a statutory mandatory term of

imprisonment of five (5) years and up to twenty (20) years, a fine of up to $250,000.00, and a term

of supervised release of up to five (5) years; Count 2 carries a statutory maximum term of ten (10)

years imprisonment, supervised release of up to three (3) years, and a fine of up to $250,000.00; and

Count 3 carries a maximum term of imprisonment of ten (10) years, supervised release of three (3)

years, and a fine of up to $250,000.00.  The Indictment sets forth a forfeiture requirement and by his

plea of guilty, the defendant waives his right to contest such forfeiture. 
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5.  The defendant acknowledged that he was satisfied with the services of his attorney and

that he had full opportunity to discuss all facets of his case with his attorney, which he acknowledged

that he understood. 

6.  The defendant pled guilty to the charges set forth in Counts 1, 2,  and 3 of the Indictment,

Count 1 charging that the defendant, on the date alleged in the Indictment and in the Southern

District of Florida, did knowingly distribute visual depictions by use of interstate and foreign

commerce including by computer, and production of such visual depictions involving the use of a

minor engaged in sexually explicit conduct, as defined in Title 18, United States Code, Section

2256(2), and such visual depiction was of such conduct, in violation of Title 18, United States Code,

Sections 2252 (a)(2) and (B)(1).  Counts 2 and 3 charge the defendant with Possession of Child

Pornography on a laptop (Count 2) and on a compact disk (Count 3), both counts in violation of Title

18, United States Code, Sections 2252(a)(4)(B) and (b)(2).

7. The government filed a factual basis, made part of the record and executed by the

government, the defendant and his counsel, for the guilty pleas, which consisted of all of the

essential elements of the offenses to which the defendant is pleading guilty. 

8. The defendant was referred to the United States Probation Office for the preparation of a

Pre-sentence Report. The defendant was permitted to remain at  liberty on the bond and all

conditions previously imposed.  

Accordingly, and based upon the foregoing and the plea colloquy conducted in this cause,

the undersigned hereby

RECOMMENDS that the defendant be found to have freely and voluntarily entered his guilty

pleas to Counts 1, 2,  and 3 of the Indictment, that his guilty pleas be accepted, that he be adjudicated
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guilty of such offenses, and that a sentencing hearing be scheduled for a final disposition of this

cause. 

The parties have fourteen (14) days from the date of this Report and Recommendation within

which to file written objections, if any, with United States District Judge Patricia A. Seitz.  See 28

U.S.C. §636.  Failure to file timely objections may bar the parties from attacking on appeal the

factual findings contained herein.  LoConte v. Dugger, 847 F.2d 745, 750 (11th Cir.), cert. denied,

488 U.S. 958 (1988). 

RESPECTFULLY SUBMITTED at the United States Courthouse, Miami, Florida this 10th

day of May, 2012.

_________________________________
BARRY L. GARBER
UNITED STATES MAGISTRATE JUDGE
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