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NOW RETURNS the petitioner, SHANE K FLOYD (hereinafter

"petitioner" or "Floyd"), filing in propria persona, finding
it prerequlslte to reply to the Respondent s Br1ef for

-“the Unlted States in Opp051t10n to his Petltlon for Wr1t -

of Certiorari to the United States Court of Appeals for

the Sixth Circuits

APPLICABLE RULES IN EFFECT

The Respondent s Brlef in Opposition was docketed .and ren-
dered into service on November 9, 2018 Rule 15. 3 (Rules

of the Supreme Court) states, "Any Br1ef in opposition

shall be flled within 30- days after the case is placed

" on the docket ! - Allowance in the petltloner s filing is
therefore extended to December .9, 2018,.Th1s Brief 1srt1mely
filed .

Rule 15 6 states,’ "Any petitioner may file a reply brief

rjaddressed to new p01nts raised in the br1ef in opp051tlon

"In furtherance, by way of number of coples requlred
Rule 39 explalns, " ,,1t suffices to file an original and
10 coples, unless the party is an 1nmate conflned in an
1nst1tut1on and is not represented by counsel in which -
case the or1g1nal, alone, sufflces N The latter 1nstruct10n

prevalls herew1th

In prellmlnary summatlon, the petltloner, therefore, adheres
to all appllcable rules of this filing .

BACKGROUND =

The extensive facts and procedural history of this case
.need not be restated here . Thus, being recounted only is
that which 1s essential to comprehend the issues raised - :

in this writ of certlorarl.
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The petltlon for thls wr1t was flled on -March 1, 2018 and
docketed by thlS Court on July 5, 2018 as_No..18—5118.

“0d July 12 1‘2"b'1'8"“” thé’"Goverﬁrh'ént by way of .the Office

of Solicitor. General hereby designated Counsel of Record
"waived 1ts rlght to flle a response to the petltlon on

thlS casé -

Generally speaklng, as hlstory recounts, when an adversary
"waives" argument it indicates little if any dlscourse
1s de51gned to conv1nceu

Notw1thstand1ng, this court determlned a dellcate dls—
tinction and on August 10, 2018,,adv1sed the Offlce of
the Solicitor General, "Although your offlce has wa1ved
the right to file a response to the petltlon for a wrlt
of certiorari....the Court nevertheless d.requests that

a response be filedi.. ‘Ten typewrltten .or otherw1se re-
produced copies .. together with proof of serv1ce ..should
be_filed on or before September 10, 2018 "

Counsel of Record requested not one .but two contlnuances,
both of which were granted by the Court The Brlef in
Opposition was ultlmately flled and docketed 1n tlmely
fashion on November 9, 2018 ’ '

1

ELIMINATION OF COMPLICATION

- Unless otherwise overcome by argument, it remains the

petitioner's understanding that a "Brief in Opposition",
as in presentment herein by the Solicitor ‘General, is

intended in purpose to be a "strong disagreement with or
protest against a plan, law, system, etc'M (Black's Dic,
10th Ed at 1267)..
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With the‘highest respect intended, the legal abstract now



in -appearance to presumptively oppose the petitioner's
.writ of certiorari,  candidly portrays an incorrect

assessment..

In truth, when the Office of the Solicitor General instantly
opted to waive "its right to file a response to the petition
in this case", it was demonstrating to this court and the
petitioner it could offer no replication in contradiction.
This conclusion now becomes an obvious defect in the legal

epitome before thls Court.

In specificity, the learned Counsel of Record not only
misinterprets the two questions in expression heretofore,
'_its rhetoric clearly does not focus on the nerrative un-
,SOllClted by the petitioner in the writ before this.

"court of the last resort in the federal system A.(Black's,
‘supra, at 1669)¢.Instead, it merely echoes previous court
decisions.that haVe brought this petitioner before this
"judicial power of the United States".rThisipersists as

significant in two regards.. -

First, the duplioation of content is what has inclined
this court to recognlze the potentlal 1mpact this judicial
reV1ew holds 1n abeyance on freedom from blas at thls moment

in time..

Second, it cautions this court to the fact the learned
Counsel of Record had purpose when it instantly waived
its rlght to respond to the wr1t It simply;discerned no
-counterreply - |

With the effort in placement made by Counsel of Record,
- the petitioner deferentially directs this Court to the

relevant principal parts of its decretal complianceﬂ

With accuracy and forthright, thé petitioner's opposing



party simply had nothing to come in with, as its entire
pilotage travels this Court to a mere copy of the entire

case as it endured the lower courts..

Facts cannot be ignored . First, Counsel instantly waives

a response (indicating it had no argument).. Second, in
‘further delay, it seeks 2 continuances. Next r. When ordered
to keep its response to 10 pages, it 1gnores the instruction
and files 19 pages. of an inordinate amount of oversupply
from what transplred in the case . This already appears
'on.the record, adding,only sporadicvihsignificant new data,

in its attempt to create a bonafide counterargument“.

'n?ThlS Court must now be escorted to Counsel's "inter-
pretation" of the two questlons at 1ssue herew1th
Capsullzed it’ oplnes, ".g4(1) whether the dlstrlct court
vabused its dlscretlon in denylng a motlon for a.new trial
that relied on 1nformat10n petltloner obtained from two
jurors “n(2) whether petltloner recelved 1neffect1ve
a551stance of counsel at trial ,.." (Brf in Opp at I).

While’ Counsel foreseeably extracts these questlons from
the record, they unfortunately are. not uncompromlslng in
appearance before this Court in the submltted writ of
certlorarl,.The true questions de facto tabled for scope
of review are 9...11) whether can racial bias infect a
jury's dellberatlon with dlscr1m1natory actlon talntlng
the outcome of ‘any trial. “'(2) whether the form of ex-

. pression from an appellate court in denial... prove legal
"

counsel of record provided substandard a581stance..l_ (Writ
of Cert). S
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QUESTION oNE:"'

The cornerstone of Questlon One is central to the blas
'and prejudlce that was employed to llterally coerce two
black - female jurors to Vote gu1lty“ when thelr infirmity
of purpose was overwhelmlng This frallty obllterated _
the "beyond a reasonable -doubt standard".. While it never
off1c1ally reached the "room where Justlce is admlnlstered"
this matter for judgment featured was a. deadlocked jury
A_w1th certalntyl _ ' ' ' ' o
ThlS hlghest court has been summoned to rectify in acknow-
ledgement that thls case is all about "jury tension and
rac1al juror bias", as it breathes on the record with the
presence of two black female Jurors referred to as A R

and M S ‘ ' '

Regrettably, the c1rcumstances that actually took place

in that jury dellberatlon room, prior to the jury reachlng
a verdlct ‘has harmfully been lost to pr1nc1p1e in repet—l
itive restatement Thls is evident ‘when Counsel of. Record
in its "Brlef in Opp051t10n ,vextends 1tself w1th he o
court (Slxth Clrcult) explalned that for the 1nqu1ry to A
proceed there must be a show1ng that one or. more jurors
made statements exhlbltlng overt racial. bias that cast
serious doubt on the falrness and 1mpart1a11ty of the jury s

deliberations and resultlng verdict .. (Brief, supra at 16,17)
The Brief continues, "To qualify, the statement,must.tend
to show that racial animus was a significant motivating

factor in the juror's vote to convict M (id)

"Whether that threshold-showing has been satisfed is a

matter committed to. the substantial discretion of the trial

v
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7 rellablllty of: the proffered ev1dence .(1d)

court’ 1n llght of all the 01rcumstances, 1nclud1ng the

content and t1m1ng of the alleged statements and the

"The court recognlzed that the 1nformatlon showed that

the jury. foreperson adhered to’ rac1al stereotypes and
appeared to harbor racial b1as, as she apparently believed
that two Afrlcan—Amerlcan jurors were attemptng to hang

the jury ‘and protect the defendants, despite the strength

. of the evidence, merely because the defendants also were

Afrlcan—Amerlcan {id, quoting Pet App 12)

"No matter how wrongheaded those views were, however, the

'foreperson s statements do not support that racial

'w-«~—wstereotypes or animus motivated her, or “any other juror,

to vote in favor of a'guilty verdict To the contrary,

the foreperson appears to have cr1t1c1zed the’ initial

‘.reluctance of A R and M S, prec1sely because she (the
: foreperson) found the ev1dence to establlsh clearly

petitioner's guilt ."

Hereln lies the gravamen of the argument Everythlng
aforec1ted is pure conjecture .Is thls highest Court to’

believe because the foreperson personally considers the

-ev1dence presented adequate to "clearly establlsh the

petitioner's guilt", both A R and M S are compelled to
do the same? More importantly, it's because they don't

concur, they are accused of attempting to create a "hung

”-jury" for their "black brothers"'. How can this not be viewed

as "jury ten51on" and "racial juror bias"?

To better understand this shallow and narrow reduplicative
conclusion, the~Court is besieged to consider_what follows:'.

"



With certitude, Counsel ofRecord conjoins both the District
Court and U S Court of Appeals, Sixth Circuit,confirming
means of proof appearing in the "Pena Rodriquez" decision
““throughout the instant action T In specificity, one deduction
from that judicial contest bears repeating, "...one or -
more jurors must make statements exhibiting overt racial
bias that cast serious doubttonnthe fairneSs and 1mpart1a11ty
Vof the jury s deliberatlons and resulting verdict M (supra)

"To qualify, the statement must tend. to show that racial
animus was a significant motivating factor in the juror's
vote to convict..!" (id) ' ' '

With force of law, - the petitioner in the instant action,
meets the "Pena—Rodriquez" criteria - From the transcripts
of the juror 1nterv1ews, it is apparent that the jury |
foreperson and at least one other juror believed that by
virtue of being black, the two biack female jurors could
not render an honest verdict based:on the evidence;(MotionA
R.152-1, PageID ## 856,858,966-69)... This belief revealed
the jurors' bias, and the offending jurors expressed their
racist views in a hostile manner during deliberations...
Also, two jurors signed and submitted a note to the judge
in whichlthey accused other jurors of “intentionally trying
to hang the jury" (Tr R.220, PageID ## 3367,3370) . The
interview transcripts'revealed who the "obstructionist"
jurors were, the only two black persons serving‘on the
'jury; It appears then, that at least two jurors, including
the foreperson, held views of black individuals as heing
self- serv1ng, lacking integrity and 1ncapab1e of dealing

honestly in important matters.

“This is significant because the defendants were charged
with crimes involving fraud and dishonesty . Jurors harboring
this type of prejudice against African-Americans should

not have been-sitting on: the jury_regardless'.Distinctly,



this 1mpacted thelr ablllty to render a falr and 1mpart1al
verdlct agalnst three ‘black defendants charged w1th crlmes

: 1nvolv1ng fraud and dlshonestY'

Given these tanglble condltlons, the dlstrlct and appellate
courts erred in allow1ng 1njust1ce to prevall 1n the case
at bar . Two consplcuous hypothesis never appeard as they
'should have in this legal proceeding, those being - a "hung
jury and an Ev1dent1aryfbar1ng In both 1nstances, this
.abuse of dlscretlon by the dlstrlct court, later affirmed
by the U S Court of Appeals, Sixth Circuit, now mandate
correctlve action by this judicial power of the United
States’. T . h _
While the petitioner urged the District Court to schedule
an Evidentiary Hearing,'Where oral argument-could make

an 1nqu1ry 1nto hls allegations of rac1al bias durlng Jury
dellberatlons, and with equal 1mportance an ex parte contact
between jurors and court personnel could be aired .

-In theftranslation, it appears obvious court personnel
(the bailiff) have been furtively removed as'a'contributory .

racial influence on both A R and M S.

The record dlscloses, during dellberatlons, the foreperson
referred to the two black women, A R and M S, ‘as "colored
women" and accused them of refu51ng to conv1ct the defen—
dants because of their race’ .(Motlon,_ “ 152-1, Page ID #858)

' After enduring several days of bullying and harassment,

M S became so enraged by the remark, she felt she was going
~to either black out or "smack the i} out of the fore-
person”(id, R 152-2, PageID #977-78, 983, 986, 1014-25) ¢

It was then A R had_the Bailiff summoned .She was advised
both black female jurors were disrespected and delibera-

V.2



~tions were going nowhere (id at 859-61, 884-85) .

The foreperson hastily retreated to the bathroom. Upon
“her ‘return, the’ Balllff ordered her to apologlze,twhrchnu
she did halfheartedly, persisting in suggestion that A

R and M S did not. want to convict the defendants for racial

reasons-.(ld at 966- 969)

This further offended A R and M S (id at 886,968) . In
response, the Bailiff advised them to "calm downh", and
not to let things get "too crazy";;(id),

As he should the petitioner pursued a motlon for a new
trial agltated by Fed R. EVld 606(b) and the 1nteract10n
that took place between the Balllff and Jurors'

Surprlslngly, the District Court denled both clalms,
'reactlng with 1nconc1u51ve terms llke, the issues were .
1nc1denta1" and "1nnocuous" (Order, R. 171, PageID #1158
—55) P01ntedly, the court erred on both counts

Rule 606 prohlblts, "durlng an 1nqu1ry into the va11d1ty

of a verdlct" Juror testlmony about any statement made_

or incident that occurred durlng jury dellberatlons -
However, juror testlmony is admissible to impeach a verdict.
when "an outside 1nf1uence is 1mproperly brought to bear

on any juror A (Fed R Ev1d 606(b)(2) ‘

'MoreOVer, courts have.held_that when racial bias influenced

a. jury verdict, Rule 606(b) is unconstitutionai.

The "Villar" court held that because a criminal defendant
has a right to due process and to an impartial jury,lunder
the Fifth and sixth Amendments to the Constitution, the
District Court erred in ruling that Rule 606(b) prohibited
it from taking juror-testimony about ethnically-biased

Ay



comments during the course of deliberations. (United States
v Villar, 586 F 3d 76,87 1st Cir - 2009). -

#Contrarywto~themDistrict Gourt's-rationale,-thewpetitioner"”‘
is entitled to an impartial jury free from racial bias,
which supersedes any rules of eV1dence or local rules..

(See villar, ‘supra) .

It must be emphasized, e&en though it has been ignored

in the translation, the Bailiff-s actions were not in-
consequentlal As disclosed on the record, the foreperson s
1n51ncere apology heightened the 1evel of coercion placed
on the m1nor1ty jurors to return a verdict .

At the very least, the.District Court was compelled to
hold an Evidentiary Hearing or inquiry to determine the
effect external 1nfluences and racial prejudlces had - on -
the outcome of the trial. .It did none of the above 1n "plain

error

In "Smith", the petltloner presented juror affldav1ts
describing two ra01a11y charged statements allegedly ‘made
durlng dellberatlons,'lncludlng the remark, '"You can t .
tell one black from another.,They all look alike" (Toblas
v Smith, 488 F Supp, 1287 - W D N.Y.- 1979)

Further, during the translation,~the Government cited
"United States v Hoffa, 382 F 2d 856 — 6th Cir - 1967"
arguing the petitionervheld the burden of showing that
the relevant evidence of juror bias was discovered after.
the verdict and could not have been dlscovered before the
verdict with due dlllgence

It therefore argueS'the petitioner in the instant action

could have discovered the evidence prior to the verdict
had he acted with similar due diligence,

-10- .



In .no way could the petltloner have learned the rac1al
b1as g01ng on at that ‘time, without speaking to the jurors
while they were dellberatlng, Wthh clearly would not have

'Hbeen permltted

Counsel of‘Record'.spends an inordinate time extractiné
support" from_"Pena—Rodrlquez v Colorado, 2017 U S Lexis
‘1574 at * 30-31 - March 6, 2017", as 1t insists in under—
ly1ng the absolute assertlon of the Slxth C1rcu1t affirm-
_ative actlonw.Notw1thstand1ng, thls Court must ‘be remlnded
that Counsel of Record has mlsconstrued the sum and sub-
stance of both questlons thlS hlghest Court has favored

to review, which have resulted from the case at bar . Both

questlons, hav1ng emerged from "juror blas and 1neffect1ve-g

trlal counsel" affect thls low- proflle Afrlcan American

defendant The questlons have been elevated to the upper
extremlty of "jury ten51on 1n the dellberatlon room
leadlng to a unanlmous verdlct and dec151on in denlal
ThlS is supported by conv1n01ng remarks of an appellate
' court that certlfles trial counsel dld not satisfy the
requlrement of effectlve legal a551stance as mandated
by the: Constltutlon (Slxth Amendment). ' :

In toto, the Supreme Court rullng in "Pena Rodrlquez" holds
that the "no 1mpeachment" rule embodled in Colorado s coun-
terpart to Federal Rule of Ev1dence 606(b), must give way

where there is ev1dence of racial blas durlng jury delib-

'eratlons.

‘Because this Court held that the SixthuAmendment superSedes'
rules of evidence, which could otherwise exclude evidence

of racial bias'during jury deliberations, it does not follow.
that ‘a v1olat10n of a local rule (defense counsel s decision
to 1nterv1ew jurors) could Stlll result in excluding evi-
dence -of a racially-tainted verdict, as the Counsel of
Record suggests in its Brief in Opposition,

—11=
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Petitioner submits that Counsel's position that local rules
supersede the Sixth Amendment is untenable, particularly
in the legal landscape post "Pena-Rodriquez".

In this case, the Government posits. that "local rules
.requiring leave of the court prior to contact with jurors
serve to shield jurors from improper contact " However,
District Courts have other tools'at\rheir disposal to
prevent the herassment and intimidation of jurors.. For
example, the court can instruct'jurors they are not
obligated to speak to anyone, including counsel for the
\parties, and to report any harassment to the court . While
the Court did not invalidate any local rule concerning
juror contact in "Pena-Rodriquez", it did discuss the
provisions of such instructions. (id, 2017 U. s, Lexis 1574
at *32-33), '

To remind thlS Court, the Government did concede’ that while
" the DlStrlCt Court denounced the petitioner's attorney
 for the violatiuon of local rules, it did not "base its
holding .on this point". (Direct Appeal/Appellee's Brief,
at 28), '

' Counsel of Record misses the mark in addre551ng the exparte

contact between the Bailiff and the jury'. It places empha51s

on the fact that the jurors in their interviews did not
state that the foreperson's racial bias determined their
decision to finally vote guiltyi. Let us keep in focus the
petitioner's point was that due to racial ten31ons, both
A R and M S had physically exited the dellberatlons and
declared they were done contemplating. (Motion, R,152,1,
PagelD ## 859-60, 884-85). . This is significant because
these jurors were coerced w1th purpose to resume delib-.
erations only to return a verdict, not how they voted or
‘'what it was based onvafterwards;_

-12-



The intervention of a court officer (bailiff), while well-
intended, resulted in coercing the_two female black jurors
to return a verdict in this racially-hostile environmentf
‘without this improper coercion, it is likely there would

have been a "hung jury" rather than a unanimous verdict,

Under "United States v Harris, 391 F 28 348 - 6th Cir -
1968", the petitioner'holds a constitutional right to a
"hung jury"; Only improper contact deprived him of that
right. | S ' o

For the isolated reason ' the petitioner herein has

established, at -a 'minimum, a likelihood that his verdict
was affected by a bailiff's interaction with two female
black jurors, he was entitled to an EV1dent1aryzHear1ng

on SlXth Amendment claims of unauthorlzed contact.

QUESTION TWO

The petltloner flnds it 51gn1flcato that in its 19- -page
Brief in Opposition, that the first 10- ~-pages restate what
has transplred to date at the dlstrlct and appellate courts,
'the next elght pages attempt to reaffirm the appellate
court s rulings as they pertain to Question One, and in

its conclusion, less than one page confronts the questlon
of ineffective counsel

As was.anticipated by Counsel's misconjecture of Question
Two, dealing with ineffective‘counsel it hastily "heads
for the exit" in its Brief in Opp051tlon with the profound
statement, "Petitioner can raise his ineffective-assistance

claim without this Court's intervention by filing a motion
for collateral relief under 28 U S C § 2255 "

Contraire, this statement only_coheres the petitioner's

-13-



assurance that Counsel of Recprd completely misconstrued
the reality of Question Two. .

‘The petitioner is not instantly”takinéhthe initiative to
accost his trial counsel's ineffectiveness..Helneglects
with purpose any such collateral attack, resigning that
mission to the U S Court of Appeals, Sixth Circuit .

To paraphrase for emphasis, Question Two conveys in relevant
part, "Can statements of fact by an appellate" court be em-
ployed to satlsfy the two prong 'Strickland Standard'
(performance and‘prejudlce) to show substandard a351stance
by a trlal counsel of record, thereby notorlzlng v1olat10n
of the Sixth Amendment"° -
It appears Counsel of Record presumably departed from this
judicial contest,,decisively offering no resistance to
this factor of concern for all to follow , The petitioner
rigidly advoeates the commission-and‘necessity of such
ocenrrence since in the instant action the appellate court
used that sound reasonlng to deny specific arguments in
appeal . Who better than a hlgher court can serve Justlce

1n thls regard'>

While the petitioner's writ of certiorari is laced with
these relevant comments_to emphasize their bearing, he

extracts one for illustration purposes heretofore@

An FBI Special Agent gave opinion testimony at trial . He
impermissibly drew conclusions.. He repeatedly used terms
like "significant notable and suspicious" to describe
certain transactions. .It was further apparent by the record
that a buyout of a contract by the petitioner was. perfectly
legal yet it was presented .as belng illegal:.

All these "facts" were emphasized in the petitioner's Direct

-14-



Appeal, all to be disallowed by the appellate court with
sound reasoning targeted at counsel for the defense . The
appellate court repeatedly clarified, "Defense counsel
did not“dbjéct'at”the“tfme"”(DlréCE”Appeal;supra;at 18)..

In evidence, trial counsel's failure to object at critical
moments in the trial compelled the appelate court to pro-
cedurally reject several crltlcal claims of the petitioner.
In fact, however, because the court acknowledges it cannot
allow a claim or allegation to proceed because of "counsel s
fallure‘toobject at the time", this clarlfylng statement
can only be construed as affirmance that said counsel was .
"ineffective" for that lack of . legal performablllty. b

Asnow established, this'"ineffectiveness"'comes ‘to this
Court from a different blueprint . It is the appellate court
who Valldates the unavalllng performance of defense counsel
at trial . This far -reaching. dlfferentlal is what brings

this questlon to this Courtvworthy of consideration . -

Defendants in appeal should certainly hold entltlement »
to evidence forthecoming from an appellate court to
_substantlate the ineffectiveness of counsel to help satlsfy

the "Strlckland Standard" for 1neffect1veness.

When an appellate court is reviewing‘in appeal a decision.
in denial of ineffective assistance from a dlstrlct court,
the higher court is compelled to Judge the reasonableness
‘of counsel’ s challenged conduct on the facts of the
particular case, and “viewed‘as of the time of counsel's

conductW

These indisputable events must prevail.. A convicted
defendant makes a claim of ineffective assistance, _
identifying a specific act or omission of counsel that -
visibly is not the result of reasonable, professional

-15-
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Judgment In turn, an appellate court cannot determine

the stated identified acts or omissions were'out51de the

w1de _range of profe551onally competent a551stance because_

the attorney falled to object when adverse comment was.
essential . This omission, however, precludes opportunity
from the appellate court to favorably rule in llght of |
all the c1rcumstances before it,.

In the sp1r1t of th1s understandlng, therefore, the
-appellate court cannot rule, and places on the record its
rule of reason, that belng,: . the defense did not object
at the tlmel‘f", substantlatlng the strong presumption
that counsel has rendered 1nadequate a551stance and has
failed to make significant de0151ons in the exer01se of
reasonable profe551onal Judgment._

CONCLUSION

'Deductlble by the facts Jud1c1ally noted heretofore, the
petltloner prays this "Court of last resort in the federal

system" will grant this writ of certlorarl.

HREE

Respec%é;%;%,submitted‘by,

MR, SHANE K FLOYD
#72418-061
Satellite Prison Camp Hazelton

P O Box 2000
Bruceton Mills, WV 26525 . _ Date: 1/125128
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