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QUESTION(S) PRESENTED
WAS THE PET\TIONER'S RIGHT TO AFFECTIVE ASSISTANCE oF

COUNSEL W HIS FIBST DVRECT BRPEAL OF RIGHT VIOLATED

WHEN COUN3EL REFUSED T BRIEF WS FOURTH AMENDMENT
IRUE ?
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213 A WARBANTLESS SEARH OF A PROBRRMIOMER S PREMISES
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SURSTANCE WHS HS CUBSEQUBNT CONVICTION OF THE SAME INCIOENT OF RSSESSION
AF THE SAME SuncTANcE PROWIBITED BY U8, CONSTUTATION AMBNDMENTS ~Xm-
X7
Y. WHERE PENTIONER WAS REINDICTED FOR POSSESSION 6f A CONTROUED SURSTANCG foR WHICH
| HE WRS SERVING B PRISON SBNTENCE, AND ME PLED GuiTY BUT RESERVED His RiGHT Tb

APOEAL \NTERLDCUTORY ORDE®. DI DISMISSAL OF WS RWEAL On GIOINDS OF COolLRTERAC ESTONEL
VIBLME THE OUE PRBEESS CAMUSE oF LS. CONSTITUTION AMBNDMeNrs XD ?

If  THE ANSWER TO GuesTioN “Y ABove 15 MD., WAS PETITIONER DEMIED EFFECTVE
PSSISTANCE OF CounsEL ?



- LIST OF PARTIES

[AAll parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
- PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States eourt of appeals appears at Appendlx

to
the petition and is '

[ ] reported at ‘ ‘ ; or,.

[ 1 has been des1gnated for publication but is not yet reported; or,
[ 1is unpubhshed

The opinion of the United States dlstrlct court appears at Appendix
the petition and is

to

[ 1 reported at ___ : o,
[ ] has been designated for publication but is not yet reported or,
1 ] is unpublished.

[4/For cases from state courts:

The Qpimon f the highest state court to review the merits appears at
Appendix _§ to the petition and is

[] repbrted at : ; Or,

[ 1 has been designated for publicatien but is not yet reported; or,
~ [is unpublished. :

The opinion of the _EAE.“L.Q\M\SN Simﬂhh\’ _court

appears at Appendix _ B tothe petltlon and is

[ ] reported at ; Or,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[4Ts unpublished.




JURISDICTION

/
E- ] For cases from federal courts

The date on Wh1ch the United States Court of Appeals dec1ded my case
was , - _

[ ] N o petition for rehearmg was tlmely filed in my case.’

[ 1A tlmely petition for rehearmg was demed by the Umted States Court of
Appeals on the following date: __ A , and a copy of the
order denymg rehearmg appears at Appendlx

[ ] An extension. of time to file the petition for a writ of certiorari was granted
to and including : (date) on - (date)
in Application No. __A_ . ! ' e

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

M’For cases ﬁ'om state courts:

The date on Wthh the highest state court dec1ded my case was MAN _ath - 018 -
A copy of that decision appears at Anppendlx A M—*——l\n NEETR Y

No Rurther Shale precedure  avdiaie ¥ | C

[ 1 A timely petition for rehearing was thereafter denied on the following date:
and a copy of the order denying rehearing

appears at Appendix .

[ 1 An extension of .ti‘me to file the petition for a writ of certiorari was granted
to and including , (date) on ' (date) in
~ Application No. ___A ‘

The jurisdiction of this Court is 1nv0ked under 28 U. S. C. §1257(a).
* Decision of e Court of Pop ea\s.w. e Cm«;\ cmd m’r %ubjtd'
Yo Rulver (‘e\heu)na.»-” NC&aS, |
| 5 A - 1922 (4




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

ROy . - & !
The Fourth Amendment + = :
“The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause, ' E
supported by oath or affirmation, and particularly |
describing the place to be searched, and the persons

. e

o’

- or things to be seized.”

1 by . % Ly st i iRttty Wi N el e i .

The Sundh  Amendwient

N e venE s en

M all eriminal praseations, the accused swll en)
pubhc. eialy by on imparkial yury af the Qe and dichrict winerein tne crime Shall

have been commtied, uhidh didrick Snell natie heen Previoudy ascertuined by law,

THE FIFTH

AMENDMENT

o\& the vight 10 a Speedy and

m\‘A o be infirmed of Pne Noture and canse % the accuerion; 46 e eonfronted with
ket agpinak i, }zs have compulsary Pracess For Abtining Wiess i his Loty
and 1o hanie Ye esdislance oF coueel for i defense.

" Search Conditions In North Carolina

A. Warrantless searches as a regular condition of probation

Legistation passed in 2009 made warrantless searches by probation officers and by law enforcement officers
certain circumstances default conditions of supervised probation under G.S. 15A-1343(b). 5.L. 2009-372. The
conditions apply unless the presiding judge specifically exempts the defendant by striking them from the fol
This is a change from prior law, under which a warrantless search condition applied only if added by the jud

|

as a special condition under G.S. 15A-1343(b1), and which authorized only probation officer searches.

T o w phap ot e b s mE s mgda =i ey

The Fourteenth Amendment ‘
“All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of
the United States and of the state wherein they reside.
“No state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any person
of life, liberty, or property without due process of
law; nor deny to any person within its jurisdiction the
equal protection of the law.” -

Q PLEASE NOTE: There is more to the Fourteenth

Amendment that we have not included.

t

4

01d law: Special warrantiess search conditions

" (offenses committed before December 1, 2009)

G.S. 15A-1343(b1){7). Submit at reasonable times to
warrantless searches by a probation officer of his or
her person and of his or her vehicle and premises
while the probationer is present, for purposes
specified by the court and reasonably related to his
or her probation supervision, but the probationer
may not be required to submit to any other search
that would otherwise be unlawful. Whenever the

' warrantiess search consists of testing for the

. consists of testing for the presence of illegal drugs,

presence of illegal drugs, the probationer may also be
required to reimburse the Department of Correction
for the actual cost of drug screening and drug testing,
if the results are positive.

o e Wty oo T e

New law: Regular warrantless search conditions
(offenses committed on or after December 1, 2009}

G.S. 15A-1343(b}{13). Submit at reasonable timesgto
warrantless searches by a probation officer of the|
probationer’s person and of the probationer’s veljicle
and premises while the probationer is present, fol
purposes directly related to the probation
supervision, but the probationer may not be requred
to submit to any other search that would otherwise
be unlawful. Whenever the warrantless search

the probationer may alse be required to reimburse
the Department of Correction for the actual cost of
drug screening and drug testing, if the results are
positive.

G.S. 15A-1343(b){14). Submit to warrantless sear thes
by a law enforcement officer of the probationer’
person and of the probationer’s vehicle, upona

reasonable suspicion that the probationer is engaged
In criminal activity or Is in possession of a firearm,
explosive device, or other deadly weapon listed I
G.S. 14-269 without written permission of the coyrt.
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STATEMENT OF THE CASE

—— e — B s TS D h i SN e - i < o e

Qetesville Police Wonked Yo <encch Peditionee’s residence; however, lecked
probable couse for a search warmnt  and the premises 4o be genrch were outside,
eir Yerritorial _jur\s’rlidién. Abdesville Police eontuded Peditioners pm&n«l—io(\

 officer, whis then assisted » Bldesville Pohee gain 2ndry. Statesulle Tolwe then condudded

on FMWBITED wnrvanhess seanh and foind o bag of powder. Stateswille Pdice Caplain
Yen contocked el Counly Sviefriff who then had jurisdiction Yo FRRUDULEAITLY Obstein
a search ond avest warrant subexyjm% 1o the Sarch.

Me. illiors was rapcr\'ecl\\’ wndickd for Possession of o Schdule | miﬂur&"L
with iokend 4o wanufacdure sell and delver, Hs Mohons 4o Suppress wree Yimdly fied,

The Stote orued Hhot the Fuid of Hhe seoch were odissible bewnce e turgeter]
ndividadd wos on pabedion. The 4ria\ court admiMed the Sicdesville fohee acted unlawfil
but not thot Deditioner sheuld have any right o inusKe or exercise any US ar Noth -
Comtine  Constitubione protechon. AN supprssion motions were deied and Mhianer was
wos convicked & Peditioner pecfected ond praserved the Fourth Rmendment issues on all
'3’ three convidiens of PWIMSD end inshucked all Appellate Loncel 4o amgue He isue
Rovellte. Cusnsel on the fist and Scwnd convichian of PIMSD Aiel list +he \sste in s
profosed Tssue hut fuled and tegleted fo indude in Yis Appellate Brief,

MSYFS,

1. Pelibioner s senkence for the sume alleaed act *3° Moree  Yies. One convickion Lias
overturned on oppesl; uhile the other 15 st active; PWIMSD  Methylonz and Maintain

duwell consiledaded in the hubilual Status and one to be served in He fubuz for PS5, of
Y- methylethrathinane. ' or Poss. o

2. Pditioner wis semmeed for PWIMSD Mediwlng  and PossesSlon of 4"?1‘1&4112!5}\\&3%'11\&&
uien both variants of the samz molewks in the sume hag vt the Ewand Tury refortiy

fisk indicked Pldianer an o TRUE EILL on Hhe Fist Convichion of PWIMSD Y- MethyleRochinone
0 et Convictin wias awrriurntd and Petitiener wes remdicted.



Petitioner attemphed to fle o Pelbion for Wit of Cectiorari in His
Court; howsever, the Clah x‘?jcckd it without explanadion.
Petitianer wos reindicked. Parsuant 4o pla agreement  Pebitioner
pled quilly but reserved s cight 4o appeal denicd of his Suppression
mobans. He wos again sentenced Yo Ul o L2 months in e OPS affer
Seeving Wis  setonel senkence from his Fiot convichon thak- wios overturned
oh apfeal,
Pelivioner appecled. The Stede succgssﬁ:\hi arguecl Hhat he hed no’ cight
Yo apped bermuse the issee had been Qilly adjudiceded NG, App. Sate v Williaws
796 S.E.2d 823 (z0IS). W is unclear why Mebdioner is in N.COPS prison.
Huseuer; he is expded to hegin Wis 'z 4hird  sentence 7171202,
fetitioner wos  Pediion challenging: the. Seond seskence (13 cAS 25364
13 €S 52432-3 N.L. Ple-2) are pending in dhe Sugreme Courd of Nordh Carolina
Gnd 1S, District  Court. The fist sedence wos duerdurned by the Nordh Cardina
Coort of Rppeds, 796 5.6, 2d 923, This Petibion seeks review of Wis Hoird sentence,

NBTES

13, D% vecords ndieate Wis fivs¥ convidhion. and judgment was vaceded Sce Exuumt
| L. The State abomey general smd Petifioner would be releasecl
See ExmgIT_L_ Petitioner has wquested explanation. DPS Vs eonfirmad
Peditioner 15 nod being held Yisvant o the vacoted dockat 13RS 2530
and 13 cRS 52432 bub has not been relased or allowed o atart his
future sentence pursuent o 16 €Rs 550-81 docked Ple. »



REASONS FOR GRANTING THE PETITION

T Mepelole counsel's refusal to present PeXthaner's Fourkn Amendment
t\aim Yo Yoe Nocth Cardlina Court of Appedls or Yo §ile on foders
brief was uncasondole ond unedhicel, and dented  Petifioner’s U8,
consvtutionl fght Yo effectve assistone of counsel.

This cose Preneents npctant qurs’ﬂons of srco-‘r importance Yo the bench
and bar. B e 1@ Yee crdmissa\o'\\'n%\, of evdence chtamed in a warrantes Pohw

seorch ¥ne¥ was prombited by Stede Vow goveming pro\oahor\‘i supervision.,
i$ Pedifioner's clam hod merit ( WHICH VT UNQUESTIONARWN DID — 3EE 1&S\E 2

RELOW), the decicion of e \ower courks appears to boe in conthidr usith
BaMa 2 lueey WA GS. 360,93 LEA. D (1985) (right Yo eHective
assiskance of counsel in st appeal of cight).

Pedbicner's  court appointed Counsel refused Yo Wfief e clients Fourth
Mendment 1ssue despite Pethoner's dear inshruckusng and wrgent extreaties. Sie
opforently rejorded M Willioms’ provckionory Shatus os e sole dispositive
fackor, a\\’mug\\ Yws Coort s cleorly auid that o pro\)u\'\oner's extetkation of
privagy 1o distiisned.  (NST EXTINGWSHEDY:

PeXioner waa Sored Yo argue  comglex &SUes pos- Se wihodt auess Yoa
\aw \\‘Momf

The Court should issue s wedk in s case Yo c\oﬁﬂ Yhe natove and exdent
1\ any, ot a \)\'tbcx\‘\mer'S expectaion  of pﬁNan,. Pelitioner Weredoes not u estion
a provetion oMhicer's duly Yo conduct @ ressonable seordh wdident Yo Wwer sugervisory
This cuse dees present @ unique wpportunity fr his Court to discuss the groy cven of
a pohice iniated seordn coverked operationd for indepedent reasons. Must there he
speaie onkhoraakion® Mush Yhere be proooble cayse or reoonoble suspicion? Con wan-
dutery \oguage 10 a Srde ahaduke  authorizing, rey u\uhng or ?ro\(\ibﬂ\nj uth o Searth

CfeoYe o S?m\'et\'ed \bery inkeresk; q\en'\u\ of uwhich hs 14, Cons\'\)fu\\ma\ 1\m‘)\iw¥101\6?-
0o, _



) era 16 hove

hininished e | o Prucy, N0 \eor whether Yo \ogh
‘M&_cm{@ﬁmg\_mkm\m s o sl of ke \egis\ation_or inherent
W e rc\&vx&ﬂ@__ﬁmm_@mew\sur

\Whot effert Ao Shake lauws hae on 1.5 Canstitutianal r"\g\r\"\s?

\hen o fersen s undee k- comichion Sugeruision, o\ico &cg\uen\-\\’l
_.sml_')w«m%\e% Hear\n Oa o1 SPer)

ceasonavle vnder Yo M '\-n\'n\'\}c\: of Yo cicenmeyancest  Absent o \q’ii'\"\ma{'a

—spe0a) need, 3 o vreconae ness appreach is Yalen, ik 14 subject Yo sulstentio)
Voriokion _among ¥he  Cirouite, usithouk mdg\m}_c_gmdmaa from_Ywis Cour,

“M“‘“LL e, v \-\ev\n,. 323 t SA 103 100, el (LY Cic. 2005)  unth

18 Ll\l\\,\se-\\-p“ 478 € ad b L2 4t Cie 2667

NOTES,
Y, ?&\\MLA»_LQ_@_@@M ’ ¥ occhedion " Petition

Yor sty and clarid Foardn Awiendwient ' cases, cencerning Pesk - velease s\.\\serms\on

_Genevelly reuch vimilar vesults uneMer W veSeted Yo as robotion” oy anth’,_SDML__
otrer name. :




N unrantess seorh of o Qm\m\'mner ond_ g ‘\\)rm‘)erh‘ \S Jusl\%(—"\ed

‘MMMLML&_Mn condittons.
Qearches ove been upheld based upon a Yotality of the circumstances

kest cnd upon a wiore Coconed swa&_mSm_Snmz_msﬁé_hm&___
regquw recgono\e  SWDiOon. e.g. 1S v Ralwer, 221 £.3d Y8

g (2% Cie. 20001 € Secrdn of car
2 T2 Lk, Ld (uth Cie 2001 (oo indinidualized suspition n:quired)

A soeua\ needs Sec\ﬁh_oi_g_pmn&mncr ia aencra\\u uD\r\f\A as e

a Cont  decree.

0_signed  supeavision o.grrcmm-\—. or
a S*c:\‘u\'om} rggu\(@don

sneme.  or  ulen  sppsse. m\wgwm_&ﬁﬂ_gmdam__

W e Bhe woore WKel conds e Yo SUpResS Gute of o Sencha that 1< ook

_ Stesifcally_autredned.




Covpewe Cariflin v, Wisonsin, 483 1S., u€, £10, 12 (Searchr vohid

uexy Ce\ ent).

condacied i wiohedon ot Veke. vohdes and tegu\u*\m andler  Scheme. .

The aearin in Yais cmf___\m__nmmﬂm\ needssearch.

The Yol eous an\\ng Wk Y Ocer Codmion dedrded Yo condud a
seorn of  deferndats  tesidence and requﬁshc\_\-m assistonce. of officers

wapsz.waoMmmeamﬂ_

cxidiae\ m\reﬂ\\au\\m\ Dersons ot \“*mslf umrc\u\u\ o the de ¥ann1(m¥6

_unconyroverted
prook ok il bw_%ﬁﬁgm&ﬁs_m@mé;mmﬂm_ﬁmgﬂﬁ_ﬁ

(Tm\ Tearscngt pg. 10T, (TTp. W)

—NITFS
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prlockion suevuisian.’
N C. \aw formenly requiftd o geanh do hz%?‘nﬂ*o Prahon Condivions,
.Sﬁ:._ E?thd\l ﬁ (NCGS ‘fA -2393(B)(13) (3upesctded rmer (BN




Yoe ?mh:&onﬂ_mm_m&_bg_ncquimd Ao sobwit
| Yo _any other gwm_ﬂnm&_deammmdqu.

The _decision _of +he Shede courls 15 not Su?%;ﬁgd m{ Getlin

MLMMMMM&MMM__
_QMML\MMMOW_MMM to Sutsuille

decigions._ ol t\;@__coﬂ_md;\ﬁe_aﬂh_&_m_ﬁhmdkr A Mﬂ\rr .
___sﬂLin;iﬁgﬁmiz¢45uLJ%ijimgmmn_y (%N of(ﬁmﬂaﬁmxx

a\-uLy fBakes
e, 4 S Cie 2000).

NIOTES

\m\n (426, n S abow) and We potice semch s cjear\ unlau.-Pul C.ensp\c.ut,uslq
exluded $rom e asthorizakion ot § MuL.G, Sa_lsﬁs_lbg_(ﬂlm_ﬁmnhﬁ

Proschiener’s  premises,
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THE STRTE WAS MRDE CLEAR ON THE FAE OF THE RECORO 1\ THE SUBSEQUENT

AETRIAL TOB THE OFFENSE (5) COMMITTED MAY |, 2013 oM A vaUIN BILL OF INDICTMENT
Tt THE  COMBT NEVER HAD JURSDICTION oF THE DEFENDANT'' IN THE PRIOR TRIAL HELD:
Tnueey £-10, 200 AND PRETRIAL WERAING. (SEE  BXHBIT | TmALTRRASCRIPT PG, ||
NRGIN 73-25). THEREFGRE. PETTIONER 15 CoMSTITUTIONALLY ENTITLED To REULIEF 1N BESPECT
16 JUOGMENT 13 CRS 2536i 13 (RS 52432-3 AUD A VAUD HERRING FOR Hi> 4* pup 147

AMENDMENT Lt iN RESPECTS TO THE OFFENSE (s) ommiTiED MAY |, 2513,
- MOREOVERLN, THE GRAND TURY FOUND OME TRUE RILL OF TNDICTMENT 13 CRS 52932

SIMULTANEOUSLY FOR 2 COUNTS OF leMSD; THERE FORE) BSSENTHALLY THE INITAL OFFENSE oM THE

FME OF THE INDICTMENT WhS CONCLUDER BY THE WGHER COURTS RS NBID, OTHEZWISE DEFECTIVE AND NoT

A TRUE BILL. ?rueaeraae,, DUE PROLESS AUTOMATICALY VDIDED THE REMAINING SECOND OFFENSE. FOUND W ITHIN
THE TRUE RiLL 6% INDICTMBNT 13 CRS §2472. Nowl HRO THE OFFENSE () HRD DIFFERENT TRUE BILL PETITIBNER'S

MaUMENT Would RE MosT!}L(OR PERHARS THE SELOND OFFENSE N THE. INDICTRENT WhS FSUND DEZNVE)
~ CONCLUSION

The petition for a writ of certiorari should be granted. |

Respectfully submitted,

ML Tea [ — |

Date:

8.

R4
W



