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PAT GLEBE, ORDER 

Respondent-Appellee. 

Before: NGUYEN and OWENS, Circuit Judges. 

The request for a certificate of appealability is denied because appellant 

has not made a "substantial showing of the denial of a constitutional right." 28 

U.S.C. § 2253(c)(2); see also Miller-El v Coclae11,. 537 U.S. 322, 32.7 (2003);.. 

Hayward v. Marshall, 603 F.3d 546, 552-54 (9th Cir. 20 10) (en banc) (habeas 

challenge to a state administrative decision requires a certificate of appealability 

when underlying conviction and sentence issued from a state court),, overruled on 

other grounds by Swarthout v. Cooke, 562 U.S. 216 (2011). 

Any pending motions are denied as moot. 
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rT.:DAThS DISTR] CT COUT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

CLARK LEE STUHIR, CASE NO. C16-5833 BHS 

Petitioner, .tIr 
V. •) 

PAT GLEBE, 

Respondent. 

This matter comes before the Court on the Report and Recommendation ("R&R") 
9 

of the Honorable David W. Christel, United States Magistrate Judge (Dkt. 27), and 
10 

PetitionerCiark Lee Stuhr's ("Stub?') motion for an extension of time to file objections 
II 

(Dkt. 28) and objectiotis to the R&R (Dkt. 29). 
12 

On March 28, 2017, Stuhr filed an amended petition for writ of habeas corpus 
13 

asserting two grounds for relief as follows: (1). his due process rights were violated when 
14 

• he lost the ability to earn good time credits and (2) his due process rights were violated 
15 

when prison officials failed to provide documentary evidence before his disciplinary 
16 

hearing. Dkt. 19 On July 14, 2017, Judge Christel issued the R&R recommending that 
:17 

the Court deny the petition on the merits and decline to issue a certificate of appealability. 
18 

Dkt. 27. On July 2.4, 2011, Stuhr filed a motion for extension of time to file objections. 
19 

Dkt. 28.' On August 8, 2017, Stuhr filed objections. Dkt. 29. 
20 

21- 
'The Court grants the unopposed motion because the Government is not prejudiced by the. 

- 22 extension and Stuhr filed objections within .a reasonable period of time: . -. 

;ORn ER .- 
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1 The district judge must determine de novo any part of the magistrate judge's 

2 disposition that has been properly objected to. The district judge may accept, reject, or 

3 modify the recommended disposition; receive further evidence; or return the matter to the 

4 magistrate judge with instructions. Fed. R. Civ. P. 72(b)(3). 

5 In this case, Sithr objects to Judge Cinistels conclusions on both of his claims for 

6 relief. Regarding the due process claim based on denial of the ability to earn good time 

7 credits, the Court adopts the R&R. Stuhr has failed to show any clearly established 

8 federal law holding, that a prisoner has a dueprocess Ti ht :in mearned good time credits. 

9 I Therefore, the Court denies this ground for relief on the merits. 

10 Regarding the due process claim based on the denial of evidence at his 

ii iplinary. bearing, Stubr's objections have some merit. The state outt concluded that, 

12 1  even though Stuhr had some prior medical records indicating that he suffered from shy 

13 1  bladder syndrome, the records were not material to his defense at the hearing. Dkt. 14, 

14 fl Exh. 12 ("these records fail to provide contemporary medical support for his claim."). 

15 Judge Christel found that "1{Stuhr does not state he requested the prison officials obtain 

16 these medical records prior to the hearing or request the hearing be postposed so he could 

17 obtain the records." Dkt. 27 at 9. Stuhr, however, did present this argument as follows: 

18 As indicated above, in the- statement of the case, (Ground two) 
requested his medical file (documentary evidence) at his disciplinary 

19 hearing, which was necessary in his defense of the disciplinary infraction. 
And although the DOC granted a continuance so the files could be 

20 obtained, however, when the hearing was re-convened on September 9, 
2013 the files were not obtained or provided for the hearing. 

21 

22 
 

ORDER-2 
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I Dkt. 19 at 23. In light of Stuhr's objection, the Court agrees that the R&R misstated 

2 Stuhr's position because he asserts that he did ask foritis medicalrecord-before his 

3 disciplinary hearing. This does not change the ultimate conclusion because the medical 

4 evidence was not material to Stuhr's defense. At most, the evidence established that 

5. Stuhr suffers from shy bladder sy:fronie bit:ds,  not esMlisb thi the was unable to 

6 provide urine samples. In fact, Stuhr had previously provided a urine sample within the 

7 framework of a shy bladder protocol, which undermines Stuhr's ability to provide a 

8 sample on August 13, 2013; Thus, the Court adopts. the R&R's conclusion that Stuhr. has 

9 failed to show that his due process rights were violated when prison officials failed to 

10 provide evidence that was not material to Stuhr's defense before his disciplinary bearing. 

11 Finally, the Court adopts the R&R's conclusion that a certificate of appealability 

12 should not issue because reasonable jurists would not disagree on the denial of Stuhr's 

13 petition. Therefore, the Court having considered the R&R, Stuhr's objections, and the 

14 remaining record, does hereby find and order as follows: 

15 (1) The R&RisADOPEfr, 

• 16 (2) Stuhr's petition is DENIED; 

17 (3) A Certificate of Appealability is DENTED; and 

18 (4 The Perk  enter. judgment and,  close this case. 

19 Dated this 281  day of August, 2017. 

4~ W 
20  

21., BEN H. SETTLE 
United .States Dii trict Jidg 

22 

.
- ORDER-3 
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2 

3 

4 

5 

6 UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

7 AT TACOMA 

8. C  ARK LEE4R, 

CASE NO. 3:16-CV-05833-BHS-DWC 9 Petitioner, 

10 V. REPORT AND RECOMMENDATION 

Noting Date: August 4, 2017 
11 PAT GLEBE, 

12 kespondent. 
1 

13 
The District Court has referred this action to United States Magistrate Judge David W. 

14 
Christel. Petitioner Clark Lee Stuhr initiated his federal habeas case on September 29, 2016, 

15 
whithIae aneaded,  on March 28, 2017,.pursuam.to 22 U.S:C. § 2254, seeking relief from prison 

16 
disciplinary sanctions. See Dkt. 1, 19. The Court concludes the state court's adjudication of 

17 
Grounds I and 2 was not contrary to, or an unreasonable application of, clearly established 

18 
fed ral law. Therefore, the Court reeommends the Amended Petition be denied. 

1 9F -  I. Background 
20 

A. Ground 1 
21 

The Supreme Court of the State of Washington summarized the facts related to Ground 1 
22 

.f2etitioner's ease-as Mtows: 
23 

Stuhr pleaded guilty to first degree murder in 1989 and was given an exceptional. 
24 sentence of 425 months. In 1991, he was convicted of second degree assault and - 

RE?O1T - 
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given a 17-month- sentence to run consecutively with his 1989 murder. sentence. 
Pursuant to the ISentencing Reform Act of  19811, Stuhr is eligible to have each of 

2 his sentences reduced by up to one-third. RCW 9.94A.729(3)(e). Stuhr has 
committed a number of serious disciplinary infractions while incarcerated, 

3 including assaults, throwing objects, and destroying property. DOC has revoked 
potentially available good conduct time for both of Stuhr's sentences as penalties 

4 for.hisinfractions. 

5 Dk€ 14, Exhibit 2, pp. l-2. 

6 Petitioner appealed the Department of Corrections' ("DOC") revocation of his potential 

7 future good conduct time to the state court of appeals. Id. at Exhibit 3. The court of Appeals for 

8 the State of Washington dismissedthe petition. Al. atExhibit•7. Petitioner fliedra rnotiônfbr 

9 discretionary review with the Washington Supreme Court, which was granted. Id. at Exhibit 8. On 

10 1  July 14, 2016, the state supreme court dismissed the petition. Id. at Exhibit 2. The certificate of 

11 11  finality was issuedon August9, 20i6.Id. atEx4tibit ii. 

13 11 The Court of Appeals of the State of Washington summarized the facts related to Ground 

14 112 of Petitioner's case as follows: 

Clark Stuhr seeks relief from the loss of 30 days. of good conduct time imposed. 
following the Department of Corrections' dtennination that he had twice vióhee& 

16 WAC 137-25-030(607) by not providing a urine sample. On July 29, 2013, a 
correctional officer made afor cause request ófSvithrfor a uñe sample. He said he 

17 would not be able to provide a sample because he suffers from shy bladder 
(paruresis). The officer informed him that failing to provide the sample would result 

18 in an infraction. Stuhr did not provide a sample and was irifracted. On August 17, 
20 13, a different correctional officer nude a for cause. -request of Stuhr for a urine 

19 A sample. 'He agreed and was allowed an eigixt-ounce glass of water and one hour to 
provide the sample. lie cud not and was ag Ar .engs, the 

20 Department.fbuxd him.. guilty of the infractions andinposed.sanctiàns of 15 days 
loss of good conduct time for each violation. 

21 
Dkt. 14, Exhibit 22, p.1. 

22 
Petitioner appeaiedthe sanctions to the. state court of appeals. See Dkt. 14, Exhibit 13. The 

23.1 
Court of Appeals-forthe State of Washington disntissedthe petition. Id. at Exhibit 22. P.etitioer 

24 * 

REPORT AND RECOMMENDATION -2 
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fileda moti6n lãsr.etinay review. wjih  Washinoa Supreme thurt Id. at Exhibit 23 On 

2 August 25, 2015, the state supreme court denied review of the petition. Id. at Exhibit 12. Petitioner 

3 filed a motion to modify the supreme court's ruling, which was denied. Id. at Exhibit 26, 27. The 

4 certificate of finalit  was issued on December 15, 2016. Id. at Exhibit 28. 

5 C. Procedural Background, 

6 On September 29, 2016, Petitioner filed his Petition. Dkt. 1, 9. Petitioner filed the First 

7 Amended Petition on March 28, 2017. See Dkt. 19. Respondent filed an Answer, wherein he 

8 concede .: onexhanstedGroundsi and 2. but maintains..t. aecourt's ad tion of 

9 these grounds was not contrary to, or an unreasonable application of, clearly established federal 

10 law. Dkt. 21. Petitioner filed a Traverse on May 24, 2017. Dkt. 25. 

11 II. Evidentiary Hearing 

12 Tht an evidentiary harimis commsyirte& to  the Cont'sdiscretion. Schriro 

13 v. Landrigan, 550 U.S. 465, 473 (2007). "[A] federal court must consider whether such a hearing 

14 could enable an applicant to prove the petition's factual allegations, which,, if true, would entitle 

is.. the applicant to federal b eiiefL" 14., at474.. h. 4errig whether relief is available under 

16 

17 

18 

19 

20 

21 

22 

23 

24 

28 U.S.C. § 2254(d)(1), the Court's review is limited to the record before the state court. Cullen v. 

PinhoLcter, 131 S.Ct. 1388(2011). A hearing is not required if the allegations would not entitle 

Petitioner to relief under §2254(d). Landrigan, 550 U.S. at 474. "It follows that if the record refutes 

the ica'sf'' legations or otcrwise precludes  'beasrâlief, a distr't s not 

required to hold an evidentiary hearing." Id.; see Cullen, 131 S.Ct. 1388. The Court finds it is not 

,F-notes Petitioner iftled ast eouTravetse"Ikt. Zia, 
Petitioner reiterated the enter contents of the first Traverse, plus additional arguments related to Ground 2. As the 
second Traverse includes the entire first Traverse, the Court will only consider the second Traverse. Any reference 
to the Traverse in this Report and Recommendation is referring to the second Traverse (Dkt. 25). - 

REPORT AM) UCONIKENDATION -3 
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•i 1 essaryto hI4 an evde ryiiearing in Iffis casebecause 'Petitioner's claims may be resoti'ed 

2 on the existing state court record. 

3 III. Discussion 

4 A. Standard of Review 

PsanUto 23 U.S.C. § 224 Mad sy&1ot ghe{iefon- the 

6 basis of a claim adjudicated on the merits in state court unless the adjudication "resulted in a 

7 decision that was contrary to, or involved an unreasonable application of, clearly established 

8 Federal law, as deterarirbyhe SCt of tbe Urzited States." Ciarly established 

9 Federal law "refers to the holdings, as opposed to the dicta, of [the Supreme] Court's decisions 

10 as of the time of the relevant state-court decision." Williams v. Taylor, 529 U.S. 362,412 (2000). 

11 In interpreting §2254(d)(1) of the federal habeas rules, the Supreme Court has ruled a state 

12. decision is "contrary to" clearly estAbIitheiii S 

13 II arrives at a conclusion opposite to that reached by the Supreme Court on a question of law, or (2) 

14 Q confronts facts "materially indistinguishable" from relevant Supreme Court precedent and arrives 

15at anoiositeresult Id. at 405.. 

16 11 Moreover, under § 2254(d)(1), "a federal habeas court may not issue the writ simply because 

17 11 that court concludes in its independent judgment that the relevant state-court decision applied 

18 clearly established federal law erroneously or incorrectly. Rather, that application must also be 

-1,9.1 9 unreasonable.' Zd. ,at4il;-see Adad 53 J.S 63, 13r). Au inxeasbie 

20 application of Supreme Court precedent occurs "if the state court identifies the correct governing 

21 legal rule from [Supreme Court] cases but unreasonably applies it to the facts of the particular state 

22 1 prisoner's case." Williams, 529 U.S. at 407. In addition,, a state court decision involves an 

23 unreasonable application ofSupremeCouxt precedent ''if the state court either'thteasoib1y 

2411 

REPORT AND XECOW4ENPATIQN -4 
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I. ex-tend 64- -.tWCCedflt tOwo eV/heiit hoti!d not. 

2 11 apply or unreasonably refuses to .extend that principle to a new context where it should apply.'" 

3 11 Walker v. Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quoting Williams, 529 U.S. at 407). 

411 The Anti-Terrorism Effective Death Penalty Act ("AEDPA") requires federal habeas courts I 

5 to presume the correcWess of state courts' uM ding unless appiicants reinut this presumption 

6 with "clear and convincing evidence." 28 U.S.C. § 2254(e)(1). Further, review of state court 

7 decisions under §2254(d)(1) is "limited to the record that was before the state court that 

8- adjudicated dhe montheinerits." Cdkn 131- $.0-t. at 1-398. 

9 B. Due Process Violations 

- 
10 In both Grounds 1 and 2, Petitioner alleges his due process rights were violated when he 

11 was sanctioned by the DOC. Dkt. 19. 

12 1. Legal Standard 

13 Pursuant to the Due Process Clause of the Fourteenth Amendment, "no state shall 

14 'deprive any person of life, liberty, or property without due process of law.'" Toussaint v. 

• 15• McCarthy, 801 F.3d 1080, i08.(9thCir, 1922  a err ed- a*-olhergrounds, SamTh' iCormer, -: 

16 515 U.S. 472 (1995). The due process guarantees of the Fourteenth Amendment thus "apply only 

17 when a constitutionally protected liberty or property interest is at stake." Tel/is v. Godinez, 5 

18 1  F.3d 1314, 1316 (9th Cir. 1993). Prisoners have a liberty interest in good behavior time credits, 

19•.. -roviedtheyhtwe earedie e tsarud ied1e state statutess and. pethnes. .:Wo, 41S 

20 U.S. at 556-57; Bergen v. Spaulding, 881 F.2d. 719, 721 (9th Cir.1 989). Once the credits are 

21 

22 
• 2 Mthou' SprcneCotprecedeat dest~eonIyetevnnt sou eofceac*y eStaMished fediaflaw 23 for AEDPA purposes, circuit precedent can be "persuasive authority for purposes of determining whether particular 

state court decision is an 'unreasonable application' of Supreme court law," and in ascertaining "what law is 'clearly 
24 established." Duhaime i'. Ducharpne, 200 F.3d 597, 600-01 (9th Cir. 2000). 

REPORT AND  REC0 APQN. -5 
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L Learned the, credits-cannot be denied without the-benefit. of minimal due process protections.. 

2 Wotff,  418 U.S. at 557; Bergen, 881 F.2d at 721. 

3 2. Loss of Potential Good-Ti row Credits (Ground I) 

4 in Ground 1, Petitioner alleges his constimtionai rights were violated when he was 

5 deptivdothe ahiiityo ean egotimeoredits. Mt. 19. PMmghinmaXestave aiiberty 

6 interest in good-time credit they have afready earned, see W/ff,41(8 U.S. at 556-A no such, 

7 interest has been recognized in the opportunity to earn good-time credits. See Abed v. Armstrong, 

8- 209 F.3d 63.66-67 (2dCir. 2000) (no liberty interest recogize4 in -the opportunity to-earn 

9 good-time credit where prison officials have discretion to determine whether an inmate or class 

10 of inmates is eligible to earn good-time credit); Luken v. Scott, 71 F.3d 192, 193 (5th Cir. 1995) 

11 (holding that inmate has no liberty interest in opportunity to earn good-time credit). The Ninth 

12 Circuit has stated neiiak a y-proteot*libyintestin.earning early 

13 release time credits," and therefore are "not entitled to the protections of due process before 

14 [being] deprived of [their] ability to earn the credits." Ashby v. Lehman, 307 Fed. Appx. 48, 49 

15 (9th Cir. 2{09-) (,it/ng Wo(L 41$ U$. at 7); see GarrotE w. Glebe,, 2013 WL 59i247 (W.D.. 

16 Wash. Sept. 16, 2013) (finding a petitioner was not entitled to the protections of due process 

17 before he was deprived of his ability to earn the credits). 

18 Here, the state supreme court found, consistent with its precedent, Petitioner does not 

19 have a prowmuft 'liberty -in- reat in potemiallyavailable good condom --: • qst, 

20 186 Wash. 2d 49, 53-55,375 P.3d 1031, 1033-34 (2016); Dkt. 15, Exhibit 2, pp. 5-9. Therefore, 

21 the state supreme court found Petitioner's due process rights were not violated when his potential 

22 to earn good conduct credits was revoked. Id. 

23 

24 

WORT ANP OMMENDATION -6 
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I M Petitionerhas am. thown.nor.does:theCourt find,  there is clewly estaiished federal law 

2 sufficient to show Petitioner has a protected liberty interest in potential future good conduct 

3 credits. Rather, circuit precedent shows a prisoner does not have a liberty interest in potential 

4 future good conduct credits. As Petitioner does not have a liberty interest in future good conduct 

5 credits, he has failed to show the state court's co Ptdkiom's due process r~oz  

6 11 were not violated when the DOC revoked his potential to earn good conduct credits was contrary 

7 11 to, or an unreasonable application of;  clearly established federal law. Accordingly, the Court 

8 I concludes Ground I should be denied. See Holleyv, Yarborough, 568 F.3d 1091. 1098 (9th Cir. 

9 2009) ("When there is no clearly established federal law on an issue, a state court cannot be said to 

10 have unreasonably applied the law as to that issue." (citing Carey v Musladin, 549 U.S. 70, 77 

11 (2006)); Garrott, 2013 WL 5913247 (W.D. Wash. Sept. 16,2013) (finding RCW § 9.94A.729 

12 does not crctatioy pro.tec ediberty t ewnuag credita) 

13 3. Loss of Earned Good-Time Credits ('Ground 2) 

14 In Ground 2, Petitioner asserts his due process rights were violated when the DOC failed 

15 to provide specific documentary evidence when the DOC revoked 30 days of Petitioner's earned 

16 early release credits. Dkt. 1, p.  21. As stated above, an inmate has a liberty interest in the good 

17 conduct credits he has earned. Woiff 418 U.S. at 556-57. Under Wolff, when a prisoner has a 

18 protected liberty interest in good time credits, due process requires the prisoner receive: "(1) 

191 edvewtetm,ice the sdiriev tha'rges (2 poi1ty, her•.consisteatt Wib 

20 11 institutional safety and correctional goals, to call witnesses and present documentary evidence in 

2111 

22 The Court notes Petitioner references Wilkinson i Austin, 545 U.S. 209 (2005) in the Amended Petition. 
ML 19 l& Ronden' argues FFManspa dGeszotappty tth facts ut this case Dkt. 21, pp. 13-14 In .c 

23 Traverse, 2exitionersrateshe s 1yrgidagThat ppoiishis p iou that ieiis s gfren as 
atypical and significant hardship. Dkt. 25, p.10. Petitioner does not argue Wilkinson provides clearly established 
federal law applicable to his case. See Id. As the parties agree Wilkinson is not directly applicable to this case, The 

24 1  Court will not discuss Wilkinson. 

REPORT AND RECOMMENDATION -7 
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defense; and (3) awritten statement by the fáctfthder of the evidence reEed'órr and the 

2 reasons for the disciplinary action." Superintendent, Massachusetts Correctional Institution, 

3 Walpole v. Hill, 472 U.S. 445,454 (1985) (citing Wolff, 418 U.S. at 563-67). "Findings that 

4 result in the loss of liberty will satisfy due process if there is some evidence which supports the 

5 decisions of the diaci1insry board." Zimmerlee v. Keeney, 831 F2d.1831(9thCir. t97). 

6 In finding Petitioner's due process rights were not violated when the DOC sanctioned 

7 Petitioner with the loss of good conduct credits, the state supreme court, applying the factors 

8 outlined in W1ff, stated- 

9 A prison disciplinary decision is reviewed only to determine whether the decision 
was so arbitrary and capricious as to deny the inmate fundamentally fair 

10 proceedings. Prison discipline is not arbitrary and capricious if the inmate is 
afforded minimum due process protections, which include notice of the violation, 

ii an opportunity to present evidence and call witnesses when not unduly hazardous 
.to. prison safety and correctional goals, and a written statement of the evidence 

12 telied upon, and the reasons for the dise, pTmary &ision.. 

13 The record provided indicated Mr. Stuhr was provided with minimal due process 
and that some evidence supports the infraction findings that Mr. Stuhr did not 

14 give urine samples when directed to do so. On July 29, 2013, a correctional officer 
requested that Mr. Stuhr provide a urine sample but he refused, stating he would not 

15 be able to do so becausehesuffers from sky bladder. On August 17, 20fl, when a 
different conwdon@1 officerrequestedMr. SbAr provide a ur&e sataVle, M. Sttth 

16 agreed and was given an eight-ounce glass of water and provided an hour, but did 
not produce a sample. After hearings, the Department of Corrections hearing officer 

17 found Mr. Stuhr had violated WAC 137-25-030(607) (refusing to submit to a 
urinalysis and/or failing to provide a urine sample within the allotted time frame 

18 when ordered to do so by a staff member) and imposed sanctions of loss of good 
:cOa3Uct time. 

Mr. Stuhr contends that he suffers from "shy hia&l" or "pamuresis," a' condition 
20 that interferes with a person's ability to urinate in front of other people, and that 

he told the hearing officer that medical records were available to support his 
21 contention, but that correctional staff did not timely locate the records. In support 

of his personal restraint petition Mr. Stuhr has produced the medical records he 
22. claims should have been located and considered, at: the hearing. But the- records 

L0 . to provide cont=Woraryrn&aIaro fur ià daim. Ms.health stains 
23 reprts .concerning a bladder :?issue were issued in IS7 and and do not 

indicate the shy bladder condition was permanent. To the contrary, the 199 - 
24 

ORT ADOENiATON.8 
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0 

• Ii lth status report states- review in one yeaf' and a letter ce yin. the 
-report rites that Mt. Stulir was able to provide a urine specimen within the 

2 framework of a shy bladder protocol that provided additional time. Further, Mr. 
Stuhr makes no showing that he sought an updated evaluation in the intervening 

3 time. He shows only that a doctor recommended in January 2014 (about six 
months after the infraction date) that Mr. Stuhr be given an additional hour after 

4 drinking water before providing a urine sample. 

5 Mr. Stth falls to demmwee that he was denied fundamentally fair proceedings 
and thus fails, to present an arguable basis for relief in law or fact{j 

6 
Dkt. 14, Exhibit 12, pp. 2-3 (internal citations and footnote omitted). 

7 
Petitioner asserts his due process rights were violated because specific medical records 

8 
'showing he suffered from "shy btad&r" were hot Ideated  -pfi& to  The disciplináxy hearing. See 

9 
Dkt. 19, 25. Petitioner does not allege he was unable to present documentary evidence at the 

10 

ii 
hearing; rather, he contends medical, evidence from 1997 to 1999, which he believes is relevant 

to ithe alleged infractions, was not located prior to the heating. See Dkt. 19, 25. The evidence in 

question shows Plaintiff reported he had difficulties urinating in front of others in 1997, 1998, 
13 - 

and 1999. See Dkt. 14, Exhibit 13, Appendix A & B. The doctors recommend shy bladder 
14 

protocol, but, in 1999, noted it should be reviewed in a year. Id. 
15 

Petitioner does not state lie .requested theprison officialibtaiti these medical-records 
16 

piiorto the heating or request the hearing be postponed so he could obtain the records. See Did. 
17 

19, 25. He also does not contend he had the records in his possession, but was not allowed to 
18 

present the documents at ithe disciplinary hearing. See id. Further, the record shows the medical 
19 

department was contacted prior to the hearing and no recorcs were found showing Petitioner 
20'  

suffered from a condition that would prevent him from providing a urine sample. See Dkt. 14, 
21 

Exhibit 13 at Appendix C. Petitioner has not cited to, nor does the Court find, due process 
22 

requires prison officiatls'to locate evidence, which the prisoner did not request,, prior to a' 
23' 

j disciplinary -hearing. See e.g. Soto v. Ri:nnets, 20(2 WL 31236204. *2 (N.D.  Cal  Oct. 2, 2002)  
241 

- 

REPORT AND RECOMMENDATION -9 
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• (finding due process dàes not require prisoni officiais to lb'cate witnesses for a prisoner to cat1 

2 digisipTinary.heag). 

3 As Petitioner has not shown his due process rights were violated when his good conduct 

credits were revoked, he has failed to show the state court's conclusion was contrary to, or an 1 

5 •nrMeapplicatiou.of,.ciearly established fed.eeai law. Aeccrdingiy, the Court coneludes 

6 Ground 2 should be denied. 

71 IV. Certificate of Appealability 

8 
 j 

A petitioner seeking post-conviction relief under 28 U.S.C. § 2254 may appeal a. district: 
9 .'disnissa1 f -the rifeder bess petition oily afimg eappealthility 

10 (COA) from a district or circuit judge. See 28 U.S.C. § 2253(c). "A certificate of appealability may 

11 issue. . . only if the [petitioner] has made a substantial showing of the denial of a constitutional 

12 right." 28 U.S.C. § 2253(c)(2). Petitioner satisfies this standarii"by denionstratingthatjurists of 

13 reason could disagree with the district court's resolution of his constitutional claims or that jurists 

14 could conclude the issues presented are adequate to deserve encouragement to proceed further." 

15 Miller-El v. Cockrell, 537 U.S. 322,327 (2003) (citing Slack v. McDaniel, 529 U.S. 473, 484 

16 1(2000)). 

17 No jurist of reason could disagree with this Court's evaluation of Petitioner's claims or 

18 would conclude the issues presented in the Amended Petition should proceed further. Therefore, 

19; the Court concludes Petitioner is not entitled 'ic fapeaisbility with respect to this. 

201 Amended Petition. 

21 V. Conclusion 

22 For the above stated reasons, the Court recommends the Amended Petition be denied. No 

23 evid aryiiearingis necessary and a certificate ofedtability-snou?kThe&üed. 

2411 
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Case 3:1.6-cv-05833-BHS Document 27 Filed 07/14/17 Page 11 of 11- 

I Pursuant to 28 U.S.C. § 636(b)(1) and Fed. R. Civ. P. 72(b), the parties thiaff1iave fourteen 

2 .(14) iys ;frornservice of this Repdrtt fi1e rite bjetis. See aisoFe&&CivP. 651aii5ure 

3 to file objections will result in a waiver of those objections for purposes of de novo review by the 

4 district judge. See 28 U.S.C. § 636(b)(1)(C). Accommodating the time limit imposed by Fed. R. 

5 Civ. P. 72(b), the clerk is directed to set the matter for consideration on August 4, 2017, as noted in 

6 the caption. 

7 Dated this 14th day of July, 2017. 

David W. Christel 
10 United States Magistrate Judge 
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APPENDIX D 

The Nnth Circuit CGU.-rt of Appeals Order Denying Reconsideration 



• UNITED STATES COURT OF APPEALS 
1=11.  E D 

FOR THE NINTH CIRCUIT MAR 13 2018 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 

CLARK L. STUHR; No. 17-35819 

eiioner-Appellant, D.C. No. 3:16-cv-05833-BHS 
Western District of Washington, 

V. Tacoma 

PAT GLEBE, ORDER 

Respondent-Appellee. 

Before: CANBY and SILVERMAN, Circuit Judges. 

The motion for reconsideration (Docket Entry No 3) is denied. See 9th Cir. 

R.27-1O. 

No further filings will be entertained in this closed case. 


