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not apply retroactively to defendant's death sentence.
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Opinion
PER CURIAM,

We have for review Manuel Antonio Rodriguez's appeal
of the circuit court's order denying Rodriguez's motion
filed pursuant to Florida Rule of Criminal Procedure
3.851. This Court has jurisdiction. See art. V, § 3(b)(1),
Fla. Const.

Rodriguez's motion sought relief pursuant to the United
States Supreme Court's decision in Hurst v. Florida,
US. w136 S.Ct. 616, 193 L.Ed.2d 504 {2016), and
our decision on remand in *919 Hurst v. State (Hurst),
202 So.3d 40 (Fla. 2016), cert. denied, — U.S. , 137
S.Ct. 2161, 198 L.Ed.2d 246 (2017). This Court stayed
Rodriguez's appeal pending the disposition of Hitchcock
v. State, 226 So.3d 216 (Fla. 2017), cert. denied, —
U.S. ——, 138 S.Ct. 513, 199 L.Ed.2d 396 (2017). After
this Court decided Hitchcock, Rodriguez responded to
this Court's order to show cause arguing why Hitchcock
should not be dispositive in this case.

After reviewing Rodriguez's response to the order to
show cause, as well as the State's arguments in reply,
we conclude that Rodriguez is not entitled to relief. A
jury convicted Rodriguez of three counts of first-degree
murder, and the trial court sentenced Rodriguez to death
on each count after the jury unanimously recommended a
sentence of death for each count. Rodriguez v. State, 753
So.2d 29, 35 (Fla. 2000). Rodriguez's sentences of death
became final in 2000. Rodriguez v. Florida. 531 U.S. 859,
121 S.Ct. 145, 148 L.Ed.2d 96 (2000). Thus, Hurst does
not apply retroactively to Rodriguez's sentences of death.
See Hitchcock, 226 So.3d at 217. Accordingly, we affirm
the denial of Rodriguez's motion.

The Court having carefully considered all arguments
raised by Rodriguez, we caution that any rehearing
motion containing reargument will be stricken. It is so
ordered.

LABARGA, CJ., and QUINCE, POLSTON, and
LAWSON, JJ., concur.

PARIENTE, J., concurs in result with an opinion.

LEWIS and CANADY, JJ., concur in result.

WESTLAW  © 2018 Thomson Reuters. No claim to original U.8. Government Works, 1



Rodriguez v. State, 237 So.3d 918 (2018)
43 Fla. L. Weekly S53

(2017), is now final. However, I continue to adhere to the
PARIENTE, ], concurring in result. views expressed in my dissenting opinion in Hitchcock.
I concur in result because I recognize that this Court's
opinion in Hitchcock v. State, 226 So.3d 216 (Fla. 2017),
cert. denied, — U.S. ——, 138 $.Ct. 513, 199 L.Ed.2d 396

All Citations

237 So0.3d 918, 43 Fla. L. Weekly S53
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT,

IN AND,FOR MIAML-DADE CQUNTY, FLORIDA
STATE OF FLORIDA,
Plaintiff,  MAY 04 2017 CASE NO.: CASE NO. F93-25817B
DIVISION: F061
v oumw JUDGE NUSHIN G. SAYFIE
MANUEL ANTONIO RODRIGUEZ,
Defendant.

/

ORDER DENYING SUCCESSIVE MOTION TO VACATE SENTENCE

This cause having come before the Court on Defendant’s Successive Motion to Vacate
Sentence, and the Court having reviewed the Defendant’s motion filed on 1/10/ 17, the State’s
Answer filed on 1/27/17, the Defendant’s Supplemental Brief filed on 4/6/ 17; and having heard
arguments of the parties at the Huff hearing, on April 20, 2017, finds as follows:

The facts and procedural history are set forth in the Defendant’s Motion and the State’s
Response. For purposes of this motion, the relevant facts are that following jury trial, the
Defendant was found guilty of three (3) counts of First Degree Murder and one (1) count of
Armed Burglary with Assault. At the conclusion of the penalty phase, the jury recommended
death by a vote of 12-0 on all three of the murder charges. Defendant was sentenced to death on
January 31, 1997 for each of the murders, and life for the armed burglary. The Florida Supreme
Court affirmed the convictions and sentences. Rodriguez v. Siate, 753 So.2d 29 (Fla. 2000). The
United States Supreme Court denied certiorari on October 2, 2000. Rodriguez v. Florida, 531
U.S. 859 (2000).

In his motion, the Defendant seeks to vacate his death sentences pursuant to Hurst v.
Florida, 136 S.Ct. 616 (2016). He claims that his sentences, under the now unconstitutional
Florida Death Penalty Statute, violate the 6" Amendment (claim I) and the 8" Amendment
(claim 1I). He also argues that Hurss should be applied to him retroactively and that the Hurst
errors in his case cannot be found to be harmless error.

The Florida Supreme Court held in Asay v. State, 210 So. 3d 1, (Fla. 2010), that Hurst
does not apply retroactively to death sentences that were final before Ring v. Arizona, 536 US
584 (2002). /d, at 22. (See also Rodriguez v. State, -- S0.3d -- (Fla. 2017), 2017 WL 1409668).




The Defendant’s sentences were final in 2000 prior to Ring, therefore, the Defendant’s motion
must be denied.

In Hurst v. State, 202 So.3d 40, 68 (Fla. 2016), the Florida Supreme Court held that a
reviewing court must conduct a harmless error analysis in reviewing pre-Hurst death sentences.
The FSC has found harmless error in a number of cases where the death recommendations were
unanimous. See Davis v. State, 207 So.142 (Fla. 2016), Mosely v. Siate, 209 So. 3d 1248 (Fla.
2016), Truehill v. State, 211 S0.3d 930 (Fla. 2017), Kaczmar, 11l v. State, -- So0.3d -- (Fla. 2017),
2017 WL 410214),

While the Defendant does not get the benefit of Hurst review, in his case, this Court notes
that there were three separate uﬁanimous jury death sentence recommendations. Additionally,
while in the many cases a unanimous finding of the existence of aggravators by a jury cannot be
determined by a reviewing court, in this case, the jury found the Defendant guilty of four (4)
concurrent felonies. Each death recommendation was supported by a guilty verdict on three
other counts, which is a unanimous jury finding of the existence of three (3) aggravators. While
there is no way to determine what weight the jury gave these aggravators, if any, there is clear

record support that the jury unanimously found that they existed.

WHEREFORE, it is ORDERED AND ADJUDGED that the Defendant’s
Successive Motion for Postconviction Relief is DENIED.

Done and Ordered in Miami-Dade County this % __day of May, 2017.

?}x’slﬁ(n 9’ Sayﬁe

ircuit Court Judge /-

Copies to:

Marie-Louise Samuels Parker, counsel for Defendant
Marta Jaszczolt, counsel for Defendant

Melissa J. Roca, AAG

Christine Zahralban, ASA
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. IN THE CIRCUIT COURT OF THE 11TH
. JUDICIAL CIRCUIT IN AND FOR DADE
"COUNTY, FLORIDA

2K

STATE OF FLORIDA, CRIMINAL DIVISION | nsa |
> ! S BEL 12 1988
CASE NO.: 957258178 !f |

V. ' JUDGE LESLIE ROTHENBERﬁG‘ {iEi

MANUEL ANTONIO RODRIGUEZ

3

Defendant.
. y
VERDICT
We, the jury, find as follows:
| COUNT 1
Xa. A majority of the jury, by a vo%e of |2 - O advises and

recommends to the Court that it impose the death penalty upon Manuel
Antonio Rodriguez for the First Degree Murder of Bea Sabs Joseph.

b.  The jury advises and recommends to the Court that it impose a sentence
of life imprisonment upon Manuel Antonio Rodriguez without possibility

of parole for twenty-five (25) years for the First Degree Murder of Bea Sabe
Joseph.

COUNT 2

Xa, A majority of the jury, by a vote of l Z - D advises and
recommends to the Court that it impose the death penalty upon Manuel
Antonio Rodriguez for the First Degree Murder of Sam Joseph.

b.  The jury advises and recommends to the Court that it impose a sentence
of life imprisonment upon Manuel Antonio Rodriguez without possibility

- of -parole for twenty-five (25) years for the First Degree Murder of Sam Joseph.

RECORDED B
p : :D
5 MR 17 1997 RECORDE
~ Dlerk ot Gircui R FEB 1 2 1997

& County Courts

- R 2 R ST NN & Cletk of Citeuit
T - , T & County Courts 4 ? AR




COUNT 3

Xa. A majority of the jury, by avote of |7 - __O advises and
recommends to the Court that it impose the death penalty upon Manuel
Antonio Rodriguez for the First Degree Murder of Genevieve Marie

Abraham,
b.  The jury advises and recommends to the Court that it impose a sentence

of life imprisonment upon Manuel Antonio Rodriguez without possibility
of parole for twenty-five (25) years for the First Degree Murder of Genevieve

Marie Abraham,

ok
So say we all, this _| Zday of December, 1996, in Miami, Dade County, Florida:

Fo répz rson %

cwpwin\dociroddeath, ver

AN | o [EEEEE]
175650400
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[ IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT IN ANG FOR DAD

£ COUNTY, FLORIDA. 153

O IN THE COUNTY COURT IN AND FOR DADE COUNTY, FLORIDA.

DIVISION JUDGMENT

@ CRIMINAL O Praobation Violatar O Retrial

] OTHER ' Community Control Violator 0 Resentence

CASE NUMBER

93-25817-B

PLAINTIFF

THE STATE OF FLORIDA  VS.

aka

MANUEL ANTONIO RODRIGUEZ

TONY

DEFENDANT

The Defendant, __MANUEL ANTONIO RODRIGUEZ being personaily

K. HOULIHAN & E. ZENOBI

Kl been tried and found guilty

to the following crime(s):

before this Court representsd by

his attdrney of recard, and the State represented by A. LAISER/R. SOLLY/A. GaY

Assistant State 's Altorney, and having:

[0 enlered a plea of guity O entered a plea of nolo conlendere

COUNT CRIME OFFENSE STATUTE NO. | DEGREE OF CRIME | OBTS NO.
lthru 3| FIRST DEGREE MURDER with a 782.04(1), 775.087 lF
firearm & 777.011
4 | BURGLARY WITH ASSAULT OR BATTERY| 810.02 LF

IN AN OCCUPILED DWELLING

t&.
and no cause being shown why the Defandant should not be adjudicaled guilty, 1T 1S ORDERED THAT the Defendant is hereby
ADJUDICATED GUILTY of the above crime(s).
FH L1/1/96 Page 1of _ 2
CLK/CT 401 Rev 6/94 RECORDED
NOV 12 1996 -
P‘T - r‘r\ r\'
Clerk of Circut OFF REC 8K .
& Counly Courts | I 7 L} 2 L# P G O 2 9 8 C‘: L !




Cy . S

pefendant ‘%/W %M/g%%ber AR5 ﬁf///é

CHARGES/COSTS

The Defendant is hereby ordered to pay the foltowing sum if checked:

{X Fifty dollars ($50.00) pursuant to F.S. 960.20 (Crimes Compensation Trust Fund).
X Three doltars (33.00) as a court cost pursuant to F.8. 943.25(3) (Criminal Justice Trust-Fund)
3 Two dollars ($2.00) as a court cost pursuant to £.S. 943.25{13) Criminal Justice Education by Municipalities and Counties.

(J Afine in the sum of $ pursuant to £.8. 775.0835. (This provisian refers to the optional fine for the Crimes

Compensation Trust Fund, and is not applicable unless checked and completed. Fines imposed as a part of a sentence to F.S.

775.083 are to be recorded on the Sentence page(s).)
Twenty dollars ($20.00) pursuant to F. S. 939.015 (Mandicapped and Elderly Security Assistance Trust Fund).

A 10 percent surcharge in the sum of $ pursuant to 775.0836 (Handicapped and
Assistance Trust Fund).

200.00
Restitution in accordance with attached order.
Other

Iderly Security

“Asumof$ pursuant to 27.3455 (Local Government Criminal ustice

SO
Judg

LESLTE B. ROTHENBERG

O0R 00O

FINGERPRINTS OF DEFENDANT

I R. Thumb 7.R. Index 3R Middle 4 R Ring 5 R, Litle

2. L. Index 3. L. Middle 4. L. Ring

O
Sl

.-

7%%n22;é?\3056¥

Name

Fingerprints taken by:

Title

[ HEREBY CERTIFY that the above and foregoing are the fingerprints of the Defendant,

and that they were placed thereon by said Defendant in my presence in Open Court this date.

DONE AND CRDERED in Open Court in Dade County, Florida this o C/ﬂ" -day of D(ULQ[O_P]‘

S Q¢

_
JUDGE
LESLfE‘%. ROTHENBé;g
CLK/CT 401 REV 10/94 Page 2 0f 2 OFF REC BX

~2

l7u2QP60293
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IN THE CIRCUIT COURT OF THE ELEVENTH
JUDICIAL CIRCUIT OF FLORIDA, IN AND FOR
DADE COUNTY

CRIMINAL DIVISION

THE STATE OF FLORIDA, CASE NO.: 93-25817(B)

JUDGE: LESLIE ROTHENBERG
VS. .
MANUEL ANTONIO RODRIGUEZ B o I !
Defendant. F E i" E D

/ v :
~ T JAR 2y I

[N

SENTENCING ORDER : S

On October 24, 1996, after trial by jury, the Defendant was found guilty and adjudicated
guilty for the First Degree Murdecs of Bea Sabe Joseph, Sam Joseph, and Genevieve Abrahah
and for one count of Armed Burglary With An Assault which weré commiitted on December 4,
1984,

On December 12, 1996, after hearing and considering additional evidence, arguments of

counsel, and the instructions given by the Court during the penalty phase proceedings, the jury

i
»

recommended unanimously by a vote of 12-0 for the imposition of the death penalty as to each
of thesé First Degree Murders.

On January 10, 1997, this Court heard additional testrmony aﬁd argument'by cdunsel and
submutted to the Court file'and to the attorneys, several letters received by the Court from the
Defendant's friends. Subsequent to that hearing, this Cou.rt a‘lso received a letter from the
Defendant's relatives and from the Defendant. : o

- BHEETT . _
17526P63200 1"

Tt
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Pursuant to Section 921.141 of the Florida Staflutes, this Court is required to consider each
and every aggravating and mitigating circumstance set forth by the statute. Having heard all of
the evidence introduced during the course of the tria:l and the evidence introduced during the
penalty phase, anci having considered the arguments of counsel made orally and in writing in the
sentencing memorandums p.resented, and -having considered the letters submitted by the
Defendant, his family, and his acquaintances, this Court now addresses those issues. In doing
so, this Court is mindful that the Defendant is entitled to an individual consideration of each of

the aggravating and mittgating circumstances.

AGGRAVATING CiRCUMSTANCES.

THE CAPITAL FELONY-WAS COMMITTED BY A PERSON
UNDER SENTENCE OF IMPRISONMENT. FLA STAT.
921.141(5)(a) (1984)

The evidence presented establishes beyond all reasonable doubt that the Defendant was
under a éentence of imprisonment when he committed these three homicides.

On May 21, 1980, the Defendant was sentenced to five (5) years state prison for the
Armed i{'obbery committed in‘Case No.: 77-25770 (State Exhibit #2) and to probation for the
Armed Robbery he committed in Case No. 77-25553 (State Exhibit #l). These two sentences
were ordered to run concurrent,

Officer Denise Felix, from the Department of Corrections, testified that the Defendant was
released from prison on parole on February 17, 1981. This 'testimony was substantiated by the
Certificate of Parole, introduced as State Exhibit #17. On November 22, 1982, a parole warrant

(SRS L

17526P6320 RETEE
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was issued by the parole commislsion after the Defendanf had abscoﬁded from supervision and
his whereabouts became unknown. (State Exhibit #18).. That warrant was outstanding on
December 4, 1984, when the Defendant entered the home of Bea Sabe Joseph and Sam Joseph,
armed with'a firearm and murdered Bea Sabe Joseph, Sam Joseph, and .Genevieve Abraham.
As the Defendant was still under a sentence of imprisonment for Armed Robbery in Case
No. 77-25770 and had totally absconded from his supervision, with an outstanding parole warrant
in effect at the time of these homicides, this Court gives this aggravating circumstance great

~

weight,

THE DEFENDANT WAS PREVIOUSLY CONVICTED OF
ANOTHER CAPITAL FELONY OR OF A FELONY INVOLVING
THE USE OR THREAT OF VIOLENCE TO THE PERSON.

FLA STAT. 921.141(5)(b).

The State has proven beyond and to the exclusion of every reasonable doubt that the
Defendant has been previously convicted of seventy-one (71) felonies involving the use or threat
of violence to a person prior to h.is convictions for the murders of Bea éabe Joseph, Sam Joseph
and Genevieve Abraham.

‘A previously discussed, the Defendant was actudlly on parole for a violent felony when
he committed these killings.

On May 21, 1980, in Case No.: 77-25553 the Defendant was convicted of Armed Robbery
(State Exhibit #1). betective Ron [thardt testified that on May 17, 1977 at approximately 1:40
a.m., the Defendant and another maﬁ entered the Dupont Plaza Hotel in downtown Miami, armed

with a firearm. The Defendant confronted the clerk, ordered the clerk to lie on the floor and took

3
@RS - .
1752663202 1
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$120.00 from the cashier. During the course of the robbery, the clerk attempted to flee and ran
into the second suspect, causing the clerk and the second suspect to fall down the escalator.
When a janitor on the first floor tried to assist, the Defendant hit him over the head with his gin
and fled with the'Co~Defendant, in a car with a license plate which had been covered. The
Defendant was positively identified by the cashier.

On May 21, 1980, the Defendant was also convicted in Case No.- 77-25770, for the
Armed Robbery he committed on June 3, 1977, at the Zagami Supermarket. (State Exhibit # 2).
Detective Ilhardt, who was also the lead investigator of this robbery, testified that the Defendant
entered the supermarket, pointed a semi-automatic firearm at the cashier and ordered him to "give
up the money". The Defendant fled after the cashier handed over the money. The cashier
positively identified the Defendant as the arméd gunman who robbed him on June'3, 1977.

As discussed earlier, the Defendant was sentenced to five (5) years state prison for the
robbery in Case No.: 77-25770 and to probation in Case No.: 77-25553 on May 21, 1980. On
February 17, 1981, the Defendant was released on parote. On July 8, 1982, while or: parole and
while on probation and prior to the commission of these homicides, the Defendant entered a U-

Totem Store in Miami, removed a gun from his waistband and pointed it at the clerk. The clerk

who had seen the Defendant arrive and enter the store, became immediately suspicious of the

»
.

Defendant when he saw the Defendant exit the car wearing a coat on this hot July day. When
the Defendant pulled out a gun, the clerk also pulled out his own gun and held the Defendant
until the police arrived. Upon investigation, the police learned that the vehicle the Defendant
arrived in was stolen. The Defendant was arrested for Carrying a Concealed Firearm and Grand

Theft Auto. After being advised of his rights, the Defendant also admitted that he knew the car

FEERCEE]
17526P63203 17
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was stolen and had entered the store to commit a robbery. The Defendant told the police that

“his name was Antonio Heres Chait and also provided a false date-of-birth. As a result of this

mis-information, the Defendant was not identified as the Manual Rodriguez on parole for Armed

Robbery and on probation for a second ~Armed Robbery and on September 14, 1982 the

Defendant was convicted and was released on probatlon (State Exhibit #23, Case No.- 82-

16613).

On November 22, 1982, a warrant for parole violation was issued. The warrant reflected
that the Defenaant had absconded from supervision and had not reported since June, 1982,

On December 4, 1984, the Defendant committed the homicides of Bea Sabe Joseph, Sam
Joseph, and Genevieve Abraham. While the police were investigating these murders, with a
parole warrant still pending in the system and after béing convicted and placed on probati;m for
the Armed Robbery committed in Case No.: 77-25553 and for the felony crimes in Case No.: §2-
16613, the Defendant committed the following felony crimes involving violence or threat of
violence to another person. Sergeant William Kean testified th-at on October 22, 1985, at
approximately 10:00 p.m. Ms. Gutierrez and Ms, Mink were confronted by the Fefendant outside

of the Ramada Inn at 7250 N.W. 11th Street. The Defendant, armed with a gun, ordered the two

women 1o get into their vehicle. He then forced them to remove their jewelry and place their

-
-

purses on the console. After forcing one woman to place the keys in the ignition, he told them
to get out of the car, cautioning them that he had an accomplice in another car watching and that

the second man was armed with a shotgun. Two days later, one of the victims saw the

- Defendant at Montys Bayshore Restaurant and immediately notified an off-duty officer, Officer

Morales. When Officer Morales approached the Defendant, the Defendant fled. Officer Morales

s

UL
| 7526P63204
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pursued the Defendant and eventually was able to apprehend him after a struggle. Further
investigation uncovered the victim's 1985 Nissan ZOOXS in the parking lot, the keys to the car
in the Defendant’s pocket, and' a woman who the Defendant had picked up in ‘the car for a date.
When the Defendarlt was arrested, he told the police he was Antonio Traws and gave his date
of birth as December 13, 1955. The Defendant was convicted on May 6, 1986 of two counts of
Armed Robbery and one count of Possession of a Firearm While Engaged in a Felony Offense,
under Case No.: 85-30255 and sentenced to ten (10) years state prison. The Judgement and
Sentence was introduced. (State's Exhibit #24). The Defendant's probation was also violated in
Case Nos.: 77-25553 and 82-1613 and he was seatenced to ten (10) years on the 1977 case and
five (5) years on the 1982 case. All sentences were ordered to run concurrent. Despite the ten
(10) year sentence imposed, ihe Defendant'wa‘s again out of custody by the beginning of 1988,
Upon his release, the Defendant went on what can only be called a viole.nt crime spree, involving
multiple locations, multiple establishments and multiple victims resulting in an absolutely
incomprehensible number of convictions involving the use or threat of violence to a person.
‘These offenses began in February of 1988 and continued until the Defendant's arrest on January
19, 1989.

Detective Joe Castillo testified as to the fa;ts of the first of these Robberies, Case No.:
89-3624, which occurred on February 20, 1988. The Defendant and a second subject entered and
ordered food at the counter of a Burger King located at 6800 S.W. 8th Street. The Defendant,
who was later identified by the manager George Le Fleur, produced a firearm, jumped the
counter, and ordered the victims to the floor. The Defendant tgok the money from the register

and then directed the manager at gunpoint, to the office, where he ordered him to open the safe.

S

OHEDNES _ |
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The Defendant then took the money from the safe and also took the manager's watch. Thxs crime
went unsolved until the Defendant's arrest in 1989. On May 4, 1992, the Defendant pled guilty

to Armed Robbery, Armed Kidnapping, Armed Burglary With An Assault, Carrying a Concealed

Firearm, and Possession of a Firearm By a Convicted Felon. A cectified-copy of the Judgement -

and Sentence was introduced. (State Exhibit #3). |

Three weeks later the Defendant selected a McDonald's, located at 901 S.W. 42nd Street
to victimize. Detective Castillo testified that on March 17, 1988 the Defendant, this time
working alone, ordered food from a young nineteen (19) year old cashier, Ms. Mesa, and while
placing his order producedra chrome revolver, placed it to the cashier's forehead, and ordered
everyone to the floor, telling them that this was a robbery. The Defendant then ordered another
young female employee, twenty (20) year old Ms. O'Connor, to get up and to take him to the
office safe. When they entered the office, they found another employee, Ms. Wallace there.
When Ms. O'Connor was unable to open the safe, the Defeadant ordered Ms. Wallace to open
it. The Defendant fled with the money in a pillow case. Ms. Mesa was able to positively
identify the Defendant and on January‘ 19, 1989 after being advised of his rights, the Defendant
admitted to DetectAive Gerry Statkey that he had committed this robbery. On May 4, 1992, the
Défendant pled 'gui!ty to Armed Robbery, Aggravated Assauft, Armed Kidnapping, Carrying a
Conceale:a Firearm and Possession of a Firearm By a'Con'viclted Felon. A certified copy of the
Judgement and Sentence, Case No.: 89-3090 was introduced. (State's Exhibit #6)

Detective Gerry Starkey provided the evidence regarding the Apnl 30, 1988 robbery of
a Burger King restaurant on Coral Way. ‘The facts of this robb_gry are nearly a mirror image of

the prior Burger King and McDonatd's robberies. The Defendant entered the restaurant, began

UHECEOLTS,
17526P632056 {
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ordering food, pulIAed out a chrome colored revolver, and jumped the counter. He then held the
manager, Reggie Miller at gun point while threatening the other employees and a female
customer who was in the store at the time. The Defeﬁdant then directed the manager to open the
safe. After taking the money from the safe, the Defendant also took. the manager's watch,
jewelry, and money. When the Defendant was arrested on January 19, 1989, the Defendant
confessed to having committed this robbery. On May 4, 1992, the Defendant pled guilty to the
charges in this case, Case No.. 89-3205 and was convicted of Armed Robbery, Armed
Kidnapping, Aggravated Assault, Carrying a Concealed Firearm and Possession of a Firearm
While Engaged in a Criminal Offense. A certified copy of fhe Judgement and Sentence was
introduced as evidence. (State Exhibit #13).

The facts regarding the next robbery thch took place at an establishment called Luna
Beds, located at 12260 S.W. 8th Street, Case No.: 89-2712, was also provided by Detective
Starkey. He testified that on September 14, 1988, the Defendant entered the stére and (nquired
about purchasing a medical bed for his mother and then left the store. Later, he returned
brandishing a revolver. The Defendant robbed the two victims, Mr. and Mrs. Luna, taking money
and jewelry valued at $16,000. He then forced the Luna's into a bathroom, telling them that he

had an accomplice outside with a shotgun, and fled the store. The Defendant pled guilty on May

»

4,1992 té'two counts of Armed Kidnapping, one count of Armed Robbery, Carrying a Concealed
Firearm and Possession of a Firearm by a Convicted Felon. A certified copy of the Judgement
and Sentence was introduced as State Exhibit #14.

Detective Starkey also testified regarding the facts of the next two robberies which were

committed in October and November of 1988. These two robberies were committed using the

T
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same scenario or plan as was used in the Luna Beds robbery.

On October 5, 1988, the Defendaﬁf entered Indoor Fl;)rist Shop located at 7263 S.W. 57th
Avenue and inquired about purchasing some roses. The Defendant was well dressed. As in the
Luna Beds robbery, the Defendant feft and returned with a chrome or ‘stainless steel revolver

which he held to the victims' heads and threatened to harm them if they did not comply with his

“demands. the Defendant robbed the victims, both women, of their jewelry and then forced them

into the back of the store. When interviewed about this case on January 19, 1989, the Defendant
told Detective Starkey that he had entered the store earlier so he could case the place out. On
May 4, 1992, the Defendant pled guilty to two (2) counts of Armed Robbery, two (2) counts-of
Armed Kidnapping, Aggravated Assault, Carrying a Concealed Firearm, Possession of a Firearm
by a Convicted Felon and Possession of a Firéarm While Engaged in a Criminal Offense, Case
No.: 89-2711. A certified copy of the Judgement and Sentence was introduced. (State Exhibit
#15)

On November {1, 1989, the Defendant entered Fantasy TraveIA, a travel agency located

- at 10766 S.W. 24th Street inquiring about the prices for various travel ‘packages and left. Later

that day, he returned, pointed a chrome revolver at the.victi'ms and bfdered them to lie on the
floor. .}:he Defendant robbed the victims of their ﬁoney and jewelry and took the money from
the safe. .He placed the items in a bag he had brought with him for this purpose. He then moved
the victims to the back of the store, Jocking them in and left the store. The Defendant was
subsequently identified by a photo line-up and confessed to the crimes committed dunng this

robbery. During this confession, the Defendant told Detective Starkey that "he had done

something very bad and someone had beea hurt. " On May 4, 1992, the Defendant pled guilty
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to" three (3) counts of Armed Kidnapping, three (3) counts of Armed Robbery, Carrying a

Concealed Firearm and Possession of a Firearm by a Convicted Felon, Case No : 89-3442, and
a cer'tiﬁed copy of these convictions was introduced. (State Exhibit .#16)

The robbery of Clothestime was also committed in November of 1 988. Detective Castillo,
who investigated that case, testified that the Defendant entered the store located at 8435 S.W.
24th Street on November 24, 1988, initially acting as tho&gh he was going to purchase items.
He was clean shaven and nicely dressed. After a few moments, the Defendant confronted the
eighteen (18) year old female clerk behind the register, and another eighteen (18) year old female
- with a chrome revolver and told them "This is a stick up." He ordered the clerk behind the
register to give him all of the money in the register and to put the money in a bag he Ead brought
in with him. The Defendant forced both womc;.n into the bathroom and took their jewelry. Both
Ms. Copa and Ms. Diaz were able to positively identify the Defendant as the armed gunman.
On May 4, 1992, the Defendant pled guilty to two (2) counts of Armed Robbery, two (2) counts

of Armed Kidnapping, Carrying a Concealed Firearm and Possession of a Firearm by a Convicted

Felon, Case No.: 89-3266 and a certified copy of the Judgement and Sentence was introduced. A

(State Exhibit #5)

~Detective Castillo also testified as to the robbery committed on January 3, 1989, a.t Burger
King lo'c'ated at 6800 S.W. 8th Street. What is interesting about this particular robbery is that
the Defendant who decided to go back to robbing fast food restagrantg, returned to the same
Burger King he had committed a robber_y at less than one year earlier on February 20, 1989, and

- that the Defendant also reverted back to his earlier modes operandi. The Defendant entered the

restaurant, went to the counter, began ordering food, jumped the counter, pulled out a gun and
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ordered everyone to lie on the floor: The two victims.were young teenagers, only fifteen (15)
and sixteen (16) years old. As the Defendant wras-stuffing the money from the register into a
bag, the manager came out from the back room. The Defendant forced the manager to t.he back
room, made him open the safe, and cleaned out the safe as well. All three victims positively
identified the Defendant. On May 4, 1992, the Defendant pled guilty to Aggravated Assault,
Carrying a Concealed Firearm, Possession of a Firearm by a Convicted Felon, two (2) counts of
Armed Robbery and two (2) counts of Armed Kidnapping, Case No.: 89-3089. A certified copy
of the Judgement and Sentence was introduced; (State Exhibit #4)

One week later the Defendant committed a robbery at Fabric King, located at 7556 S.‘W.
I17th Avenue. Detective Jeff Lewis, who investigated this case and testified that the Defendant
entered tﬁe store on January 11, 1989, confroﬁted the employees, pointed a t;hrome revolver at
the victims' heads and demanded that the victims hand over the money from the store, their
jewelry, and their purses. He told the victims that he had someone else outside who was "more
dangerous” than he was. The Defendant eventually forced the victims into a bathroom and
ordered them to wait as he fled with the property. The victims were able to positively identify
the Defendant as the armed gunman who robbed them. On May 4, 1992, the Defendant pled
guilty to three (3) counts of Armed Robbery, two (2) counts of Armed Kidnapping, Carrying a
ConceaI;Ei Firearm and Possession of a Firearm By a Convicted Felon, Case No.: 89-3204. A
certified copy of the Judgement and Sentence was introduced.’ (State Exhibit #12).

The following week, on Jénuary 19, 1989, the Defendant committed a robbery at a Burger

King located at (2500 S.W. 8th Street. Both Detective Lewis and Detective Starkey testified as

to the facts of that case. On January 19, 1989, the Defendant entered the restaurant carrying a
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police scanner. He produced a firearm, jumped the counter and forced the manager to give him
the money from the register and from the safe and to give the Defendant his jewelry. The
Defendant put these items into a maroon bag and left. The nine victims held at gunpoint were
of the following ages: one (1) was 24, two (2) were 23, one (1) was 21, two '(2) were 17, and
three (3) were only 16 years old. A BOLO was issued for the car the Defendant was seen
leaving in and the car was stopped on S.W. 56th Street and 137th Avenue. The police scanner,
a chrome rev40[ver (State Exhibit #7). and the maroon bag with the vicims' property were
recovered from the vehicle. A picture of the bag (State Exhibit #9) and a picture of the police
scanner (State Exhibit #10), were also introduced. These nine (9) victims were all able: to
identify the Defendant. The Defendant pled guilty on May 4, 1992 to Armed Kidnapping, three
(3) counts of Armed Robbery, three (3) cour;ts of Aggravated Assault, Carrying a Concealed
Firearm, and Posséssion of a Firearm by a Convicted Felon, Case No.: 89-2713. A certified copy
of the Judgement and Sentence was introduced. (State Exhibit #11).

I_f my calculations are correct, these convictions represent twenty-three (23) separate
convictions for Armed Robbery with a Firearm, sé-Venteén (17) convictions for Armed
Kidnapping With A Firearm, seven (7) convictions for Aggravated Assault With A Firearm, one
¢)) convicfion for Armed Burglary With An Assault, ten (10) convictions for Carrying a
Concealéa Firearm, nine (9) convictions for Possession of a Firearm By a Convicted Felon, three

(3) convictions of Possession of a Firearm While Engaged in a Criminal Offense and one (1)

count of Grand Theft Auto. [t should be noted that the conviction for Grand Theft Auto was in

conjunction with one of the convictions for Carrying a Concealed Firearm in Case No.: 82-16613,

wherein the Defendant entered a store, pulled out a gun in an attempt to commit a robbery and
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was confronted by the manager who armed himself with a gun and held the Defendant for the
police. After Miranda, the Defendant admitted that he had entered the store infending to comrﬁit
a robbery.

These convictions add up to the staggering number of seventy-one (71) prior violent
telony convictions.- The Defendant also stands convicted in the case .before this Court for
sentencing, for three counts of First Degree Murder. Each of these contémporaneous homicides
may be considered as an additional violent felony and weighed with tﬁe seventy-one (71) prior
convictions in determiﬁing the appropriate sentence to tmpose as to the murder of each victim.
Craig v. State, 510 So.'2d 857 (Fla. 1987).

As the State has proven beyond every reasonable doubt seventy-one (71) prior felony
convictions involving the use or threat of vioience to a person and two contemporaneous First
Degree Murders as to each victim, this Court gives very great weight to this aggravating
circumstaﬁce. To avoid any possiBle doubling of aggravating circumstances, this Court did not

consider the contemporaneous conviction for Armed Burglary with an Assault.

THE CAPITAL FELONY WAS COMMITTED WHILE THE
DEFENDANT WAS ENGAGED, OR WAS AN ACCOMPLICE
IN THE COMMISSION OF, OR AN ATTEMPT TO COMMIT

- ANY ROBBERY, SEXUAL BATTERY, ARSON, BURGLARY,
KIDNAPPING, OR AIRCRAFT PIRACY OR THE UNLAWFUL
THROWING, PLACING OR DISCHARGING OF A DESTRUCTIVE
DEVICE OR BOMB. FLA STAT. 921.141(5)(d). '

The State has proven beyond all reasonable doubt that when the Defendant murdered Bea

Sabe Joseph, Sam Joseph and Genevieve Abraham. he was committing the offense of Armed

TN
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B(Jrg(ary With An Assault, as reflected by the Jury's verdict and the evidence presented at trial.

Mr. and Mrs. Joseph were murdered in their own horﬁe. The Defendant, acting in concert |
-with the Co-Defendant, entered the Joseph's home, threatened them with a gun, and hit, punched,
or knocked Mrs. Joseph in the mouth, splitting her lip and causing her to bleed substantially.
While holding the Josephs at gunpoint, Mrs. Abraham, a very close and dear friend, arrived and
was unwittingly dragged into the horror within a home she had visited often and had no reason
to fear.

Virginia Nimmer, Mrs. Abraham's sister, testified that the Josephs were very security
conscious and always kept their doors locked. Luis Rodriguez, the Co-Defendant in this case,
testified that when the Defendant knocked at the Joseph’s door and tried to get Mr. Joseph to
open the door with a ruse, Mr, Joseph refuse!d to open the door. When he could not get Mr.
J.oseph to-voluntarily open the door, the Defendant forced his way in.

While inside the Joseph's home, th¢ Defendant armed himself with a second gun found
in the house which was subsequently used to shoot the victims.

The Josephs certainly had the right to feel safe éhd to be safe’in their own home. Mrs.
Abraham, who had visited the Josephs on numerous occasions, also had the right to feel safe in

the Joseph's home. Based upon the evidence which supports this aggravator, this Court gives this

'
.

aggravating circumstanc¢ great weight.

While the State also proved beyond a reasonable doubt that all three homicides were
committed while the Defendant was also engaged in the commission of a robbery. In order to
avoid the possibility of impermissible doubling with the aggravating circumstance that the capital

felony was committed for pecuniary gain, Florida Statute 921.141(5)(D), this Court did not
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consider nor weigh this robbery evidence, as to this aggravator and did not base its determination

of the existence of this aggravating circumstance, upon this evidence,

THE CAPITAL FELONY WAS COMMITTED FOR THE PURPOSE
OF AVOIDING OR PREVENTING A LAWFUL ARREST OR
EFFECTING AN ESCAPE FROM CUSTODY. FLA. STAT.
921.141(5)(e)

After a very careful review of the evidence and the case law, this Court hereby concludes

that the evidence establishes beyond a reasonable doubt, the existence of this aggravating

circumstance as to all three victims. The evidence varies somewhat as it relates to each vict'im
and is somewhat stronger as to Bea Sabe Joseph and Genevieve Abraﬁam as is reflected in the
following factors considered by the Court,
The Defendant was.the Josephs' tenant, living in the same apartment bui.lding as éam and
Bea Joseph. He had performed odd jobs for them both in their own personal apartment and in
the building. The Defendant's step-son occasionally washed their car. The Defendant was well
known to the Josephs. |
. The Defendant's initial plan was to stage a "kidnapping" of his family in order to convince
the Josep'hs to give him money and val.uables to rescue his family. The Defendant contacted the
Co-Defendant, Luis Rodriguez, who lived in Orlando and who was unknown by the Josephs, and
convinced him to come to Miami to assist him is this ruse. Had this plan simply failed and had
the Josephs been killed during this attempt, even thouéh they clearly knew the Defendant and
could easily have identified him, this Court.being mindful of t'he-Florida Supreme Court's prior

rulings, would not have found this evidence sufficient to establish the existence of this
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aggravator. (Strong proof is required of the Defendant's motive to prove the existence of this
aggravator, Riley v. State, 465 So. 2d 490 (Fla. 1984); The mere fact that the victim knew and
could have identified his assailant is insufficient to prove intent to kill to avoid lawful arrest.

Caruthers v, State, 465 So. 2d 496 (Fla. 1985).

The fol‘!owing factors considered in addition to the already articulated factors, are what
establish the existence of this aggravating circumstance. Of primary importance ié the fact that
prioc to feaving his own apartment, the Defendant armed himself with not only a gun, but with
two patrs of latex gloves. These gloves were not needed to carry out the ruse. When Mr. Joseph
did not fall for the ruse and would not open his door, the Defendant pushed the door open and
entered the apartment. After entering the apartment, the Defendant pushed Mr. Joseph up against
the aining room table where Mrs. Joseph wés sitting.  After the Josephs were subdued, the
Defendant took out the latex gloves, put on a paur, tossed the other pair to the Co-Defendant and
ordered him.to put them on.and té gto iﬁté the back room and to look for the money. The
Defendant told the Co-Defendant not to toﬁch anything without the gloves on.

This evidence clearly establishes the existence of a secoﬁdary_plan which included the
leaving behind of no evidence which could link the Defendant to these crimes. When Mrs.

Abraham arrived during the search of the house for valuables, she too had to be eliminated.

v
»

Mr. and Mrs. Joseph clearly had to be eliminated as witnesses. They knew the Defendant,
they knew where he lived, they knew his wife and his children, and more importantly, they knew
his name. They not only could identify him for the Armed Robbery/Armed Burglary to their
home, but this information could have had serious ramifications for the Defendant who was on

parole for Armed Robbery under his own name with an open wasrant in the system and who was
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on probation for another Armed Robbery in his own name and a Grand Theft and Carrying a
Congealed Firearm under .the name of Antonio Chait. The Defendant certainly had reason to
believe that if he were to be arrested for these offenses, he not only would be sent to prison, but
would most likel? receive a lengthy sentence and no parole.

.The evidence establishes beyond a reasonable doubt tHat the Defendant's secondary plan
included the léaving behind of no evidence to tink him to these crimes. The Defendant brought
two pairs of latex gloves so neither his nor the Co-Defendant's prints would be found in the
apartment. He came armed with a firearm. He knew the Josep};s were home and yet he 4did not
try to hide his identity by either concealing himself or wearing a mask, because he did not intend
to leave them alive. The Defendant, in fact, told his wife Maria Malikoff after the murders, that
he had "made sure they were all dead”.

An argument can be made that while the Defendant could not afford to leave any
witnesses and that he intended to kill the Josephs if the kidnapping plan was not successful, that
at the time the Defendant shot Mr. Joseph, he did so out of anger.

Luis Rodriguez, the Co-Defendant in this case, testified that after the Josephs were
subdued, the Defendant told him to go into the bedroom to look for the money and valuables.
Mr. Joseph had offered to go get everything for them but the Defendant made him sit at the table
and ordered Luts to search for these items. While Luis was searching the bedroom, he
discovered a .38 caliber revolver in the nightstand and returned to the living room to notify the
Defendant of what he had found. When the Defendant learned that Mr. Joseph had a loaded gun
in his bédroom, he became enraged as he believed Mr. Joseph's motive for offering to get the

money was to retrieve the gun. Had the Defendant killed M. joseph at this point, it could be

A
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ar'gued that while the Defendant intended to kil the Josephs before leaving the apartment, that
at the time he pulled the trigger, it was out of rage. The evidence, however, is that the
Defendant, although very angry at Mr, Joseph, did not kill him at that point and in fact left the
fiving room withhut harming him in any way.

While the Defendant was in the bedroom, Mrs. Abraham came th the door to visit the
Josephs. She was forced into a chair near the door. When she realized what was taking place,
she offered the Defendant and the Co-Defendant her jewelry and begged for them to take
everything and to just leave. Mr. Joseph even encouréged Mrs. Abraham to cooperate,

While Mrs.. Abraham was removing her jewelry, the Defendant fired a shot into Mr.
Joseph's head and then shot at Mrs, Joseph. | He then turned his gun on Luis Rodriguez and
ordered him to "Off her!" "Off her!" "Do it (referring to Mrs. Abraham). Luis Rodriguez

testified that he thought the Defendant was going to kill him, so he pulled the trigger, firing one

- shot into Mrs. Abraham's body, using the 38 caliber gun he had found in Mr. Joseph's

nightstand. After shooting Mrs. Abraham, Luis Rodriguez testified that he threw the gun to the
Defendant and fled the apartment. Wheh he left, he testified that Mr.'and Mcrs. Joseph were still
sitting at the table,

The evidence presented through the testimony of Mrs. Nimmer who found the bodles
James Ca’sey who was in charge of the crime scene and who impounded the projectiles found on
the scene, Detective Loveland who impounded the projectiles removed during the autopsy of Mrs.
Abraham, Ray Freeman, the firearms expert, and Dr. Rao,. who performed the autopsies,
established that two firearms were used to commit these murders, the .22 caliber revolver the

Defendant brought with him and the .38 caliber revolver which Dr. Rao testified belonged to Mr,
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Juseph. At least seven (7) shots were fired. Only three (3) shots were fired while the Co-
Defendant Luis Rodriguez was in the apartment. ‘Luis fired one shot at Mrs. Abraham with the

.38 which was a close contact wound to her left temple and which may not have been fatal as

it did not penetrate her brain, and then fled the apartment.

Mr, Joseph received four gunshot wounds, three of. which were iﬁﬂicted after Luis fled
the apartment. All were inflicted by the Défendant. One p'enetrated his left shoulder from the
back and exited the front of his shoulder. Another shot was a through-and-through wound to his
hand which Dr. Rao testified could have occurred from a shot fired at a different victim. A spent
projectile was found lying on the dining room table where Mr. Joseph was seated. Two more
gunshot wounds were inflicted at close range (stippling was present) and were to Mr. steph's
face. Both were fatal. One projectile was recévered from Mr. Joseph's skull and one was found
(')n the carpeting when it dropped from where it had been trappea in Mr. Joseph's clothing. Mr.
Joseph had only been shot once or perhaps a second time when the Defendant shot at Mrs.
Joseph while he was sitting at the table. The two shots to the face were inflicted while M.
Joseph was on the floor at point .blank_ range, execution style, with the .22 caliber revolver.

Bea Joseph received a graze wound to the back of her. neck and then shot in the forehead,
causing tremendous injury. Thié was a fatal shot
'I'\/Irs‘ Abraham, as previously discussed, was shot once by Luis Rodriguez to the left
temple, using the :38 revolver. This was a close contact wound but nét necessarily fatal. She
was also shot by the Defendant using his .22 revolver at a distance of over eighteen (18) inches

away. The projectile traveled from behind her ear, into her neck, fracturing the spine of her neck

and continuing down her back. This was a fatal-injury as the projectile nearly severed her spinal

art
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chord.

The positioning of the bodies, the testimony of Luis Rodriguez, the caliber of gun
showing which firearm was used to shoot each individual victim and the type and location of
each wound and the testimony of Maria Malikoff who the Defendant told he "made sure they
were all dead" supports a finding that after the Defendant shot M, Joséph and fired at Mrs.
Joseph and Luis shot Mrs. Abraham, the Defendant shot each victim at least once (and in the
case of Mr. Joseph, two (2) more times) in the face or head to insure their deaths.

While an argument can be made that the initial shqt fired at Mr. Joseph was out of anger,
the two shots execution style to his face were clearly to eliminate him as a witness. Once he had
shot Mr. Joseph, he knew he must also eliminate Mrs. Joseph as a witness. Having shot both
Mr. and Mrs. Joseph, he decided that Mrs.‘Abraham must also die. By eliminating Mrs.
Abraham as a witness and by forcing Luis Rodriguéz to shoot her, he believed he had also

eliminated the possibility that Luis himself would become a witness. By involving Luis in the

murders himself, he believed he had forced him into silence and had eliminated him as a witness

as well,

It should also be noted that all three victims were eldecly. All were cooperative and
sitting when they were murdered. None of the victimns posed a threat to the Defendant nor
impedec;his ability to .comm_j.t the robbery. The only threats they each posed was to his arrest
and subsequent identification in this robbery and the violation of his parole and probation for
various other crimes, | |

Based upon the totality of the evidence, this Court ﬁnd‘s beyond a reasonable doubt the

existence of this aggravating circumstance as to each victim and as such assigns it great weight.

(GERETR]

026P63219 -
Toeen 175/



THE CAPITAL FELONY WAS COMMITTED FOR. .
PECUNIARY GAIN. FLORIDA STATUTE 92114 1{S)(N

The evidence presented at trial establishes beyond a reasonable doubt that the victims
were murdered to facilitate the theft. The Defendant had targeted the fdsephs because he was

aware of the money they kept in the house. He was also aware of Mr. Joseph's coin collection

-and other valuables kept in the house which he believed was worth over $50,000. All three

victims were robbed of their jewelry and money, and other money, jewelry and valuables were
also taken.  As this Court has previously found that the capttal felonies were committed in the

course of an Armed Burglary and specifically did not consider the robbery which also toak p(éce

- during the commission of these capital felonies, when considering that aggravating circumstance,

there is no "doubling” of factors. The fact that these capital felonies were motivated by
pecuniary gain does not refer to the same aspect of the Defendant's crime considered in 921.141

(5)(d), and therefore does not "merge" into one factor. Armstrong v. State, 399 So. 2d 953 (Fla,

1981); Bates v. State, 465 So. 2d 490, 492 (Fla. 1985); Melton v. State, 19 FLW $262 (Fla.
1994).
As pecuniary gain was the motivating factor which set the entire chain of events into

motiom, this Court assigns great weight to this aggravating circumstance.

THE CAPITAL FELONY WAS A HOMICIDE AND WAS
COMMITTED IN A COLD, CALCULATED AND PRE-
MEDITATED MANNER WITHOUT ANY PRETENSE OF
MORAL OR LEGAL JUSTIFICATION. FLA STAT.
921.141(5)(i) Co
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The State has proven beyond a reasonable doubt that the murders of Sz;m Joseph, Bea
Sabe Joseph, and Genevieve Abraham were committed in a cold, calculated and premeditated
manner without any pretense of moral or'legal j{;stiﬁcation_

Th.e requisite heightened premeditation existed. The Defendant called the Co-Defendant,
Luis Rodriguez who was ltving in Orlando, at least one week prior to the murders, to illicit his
assistance. The Defendant not only devised a plan to commit robbery, but also farmulate:i a
back-up plan should the initial plan fail. The back-up plan, of necessity, included the murder of
Mr. and Mrs, Joseph as the Defendant knew if the initial ruse failed, he would have to force his
way inside the Joseph's apartment to rob them. This would require eliminating Mr. and Mrs.
Joseph as witnesses because they knew him and he Jived in their building as their tenant. When
the Defendant left his apartment with the Co.-Defendant, the Defendant armed himself with a
loaded handgun and two pairs of latex gloves, realizing that if the ruse failed and he had to force
his way in and rob the victims, he would have to kill them and search the apartment for their
valuables and he did not want to leave behind any prints.

The Defendant shot Sam Joseph four times. Two of these i;‘hots were directly to Mr.

Joseph's face, at very close range, execution style. The Defendant shot Bea Sabe Joseph, at least

once, but almost certainly two times and again one shot was a head shot to her forehead inflicting

v
.

tremendous and mortal injury. While shooting Mr. and Mrs. Joseph, the Defendant turned his

gun towards the Co-Defendant who was standing behind Genevieve Abraham and ordered him

to kill her, yelling "Off her! Off Her! Do it!" After the Co-Defendant shot Mrs. Abraham once

in the head, also execution-style, the Co-Defendant threw the gun he had used, to the Defendant

and fled the apartment. The evidence presented established that after the Co-Defendant fled, the

22
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Defendant fired at least one shot into each of the bodies to insure their deaths. At the time of
these shots; the victims may have been aljve, may have been in the process of dying, or may
have already been dead. The relevance of these shots is to show the cold and calculated
deliberation demo'nstrated by the Defendant, who wanted to.make certain each victim would die.
This conclusion was further supported by the Defendant's statement to hi‘s wife Maria Malikoff
that he made certain they were dead.

No evidence or argument was presented that the murders were committed with a pretense
of moral or legal justification. The motive was robbery. The motive was greed in its simplest
terms. The Defendant coveted what the Josephs worked hard to obtain, The Defendant was
going to try to take these items without violence, but if violence was necessary, then so be it
He came prepared. None of these elderly pe‘ople offered any resistance. In fact, they tried to
cooperate and begged the Defendant to take the property and leave without harming theni. Each
was shot while seated and fuily compliant withl the Defendant's demands.

All three murders were committed in a cold, calculated and premeditated manner without
any pretense of moral or legal justification. Based upon the evidence-presented, this Court gave
this aggravating circumstance great weight.

The remaining aggravating circumstances enumerated in the Statute were not argued by

v

the State’nor proven by the evidence and therefore not considered by this Court.

STATUTORY MITIGATING CIRCUMSTANCES

THE CRIME WAS COMMITTED WHILE THE DEFENDANT WAS
UNDER THE [NFLUENQE_ OF EXTREME MENTAL AND EMOTIONAL

23
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DISTURBANCE. FLA. STAT. 921.141(6)(b).

A great deal of evidence was presented regarding this mitigating circumstance. ”

Two of the Defendant's sisters testified during the penalty phase presentation éf the
evidence. Mayra Molinet, the Defendant's younger sister, testified that she, her mother and the
Defendant came to Florida from Cuba in February of 1966. Mayra was six'(6) years old at the
time and the Defendant was nine (9). Their older sister, Ana was already here living with her
husband. A third sister, Francis also lived in Miami. Ms. Molinet testified that their mother was
a hard working woman who worked every day to support her family and who ioved her children.
At some point Francis began using heroin. When rhei§ mother discovered that her daughter was
using drugs, she became very depressed and_e;/gntuai ly had a nervous breakdown. Ms. Molinet
testified that the Defendant would get depressed when he saw his mother in this condition.

Despite the pain and depression Francis's drug use caused the Defendant's mother and the
Defendant's sadness over his mother's pain, the Defendaht added to the pressures his mother faced
by "hanging around with the wrong type of people” and began gettiné'into trouble. " (testimony
of the Defendant's sister Ana Fernandez). He also apparently moved out of his mother's home
and at age eighteen (18} or nineteen (19) in late {975 he also began using heroin and cocaine
with his s.isters Francis and Myra.

It was shortly after the Defendant's involvement with drugs that his criminal conduct
escalated from stealing cars to committing armed robberies. The Defendant's arrests, (n turn,
exacerbated the Defendant's mother's depression and she tried-to take her own life,

When the Defendant was arrested in 1977 for these two armed robberies, the Defendant
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was evaluated by Dr. Rosalind Pass a psychologist who saw the Defendant only once on July 21,
1977, and concluded that the Defendant was suffering from schizophrenia, was delusional, and
had both a thought and behavioral disorder. She also concluded that the Defendant was
incompetent to préceed and recommended psychiatric treatment. Dr. Pass based her findings in
part on the Defendant's report to her that he heard sounds and saw peopl;a who were not there,
The Defendant had a}so claimed to have no memory of the crimes he committed. While the
Defendant admitted to using LSD every day for three to four years and to using heroin, and there
was no reports or indication tﬁat the Defendant had demonstrated any signs of suffering from any
mental tllness prior to his' arrest in 1977, Dr. Pass, who fqund no brain ‘damage and no
retard‘ation, concluded that thé Defehdant‘s reported delusions and memory loss was due to
schizophrenia as opposed to long-term drug u;e of hallucinogenic drugs like LSD. As Dr. Pass
only spoke to the Defendant that one time in {977, she could not and did not render any opinions
on the Defendant mental state in December of 1984 when he committed these homicides.
Based upon Dr. Pass's recommendation, the Defendant was sent to a mental facility for
treatment. Shortly af‘ter4the Defendant was admitted, he was seen 'by'Dr. Charles Mutter, a
forensic psychiatrist, on August 11, 1977. Dr. Mutter concluded that the Defendant was suffering
from drug psychosis, which is certainly consistent with the lack of prior manifestations éf a
mental ?ﬁsorder and the Defendant's reported two to three year hallucinogenic drug use. Dr.
Mutter‘ did see some signs of a possible mental il(neés and stated that while schizophrenia could
not be ruled out, the Defendant had also demonst‘rated signs of malingering so he also could not

rule out the possibility that he was simply "faking it". As will be discussed shortly, Dr. Mutter

evaluated the Defendant again in 1980 and found that the Defendant was malingering to avoid
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gding to trial. At that time, he revised his earlier opinion {the 1977 possible mental ilIness) and
determined that the Defendant was ac-ting sicker than he was in an effort to consciously deceive
and to-avoid his legal difficulties. |

The Defendant called Mirka Dessel-Jaffe, the Defendant's cousin during the penalty phase.
She testified that she ‘was called and asked to visit the Defendant while he was being treated at
the hospital in 1977 or 1978. This was the only time she had visited him in the hospital and she
did not see him again until 1984 when his daughter died and then not again until her testimony
on the stand. When she saw the Defendant in the hospital, he was completely incapacitated and
had to be carried into the room by the staff. The Defendant could not walk, talk, or control his
move-mentSA Ms. Dessel-Jaffe believed the Defendant had been over medicated. She registered
a complaint with the staff and through her mother's assistance and a Court Order, they were able
to have the Defendant taken to a hospital for an evaluation and a review of the medication he
was receiving. Ana Fernandez, the Defendant's sister who testified that she had visited the
‘Defendant nearly every week during his stay at South F!oridﬁ Mental Hospital, also remembered
that one brief épisode witnessed by the Defendant's cousis in 1977 or 1978, She also opined that
the Defendant's condition may have been caused by improper or over-medicating of the
Defend?nt.

'\;/‘hat these witnesses did not say, is as important as what they did say. - What neither
wilness said, was that at any time prior to or after that one episode of what appears to have been
a reaction to the medication the Defendant was receiving, had they observed any behavior by the

Defendant which would even suggest the possibility that he was suffering from a'major mental

tliness. Ana Fernandez grew up with the Defendant. She lived with him after he left home and
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'j‘u‘st prior to his arrest in 1977. She visited him every week in the hospital from 1977-1978, and
yet the only testimony she offered regarding the Defendant's mental health was in reference to
this one episode during his hospitalization, four years before the murders of Mr. and Mrs. Joseph
and Mrs. Abraharﬁ and under circumstances strongly suggesting a drug over-dose. Ms. Dessel-
Jaffe actually saw the Defendant in 1984 when his daughter died, and yet did not testify that the
Defendant was behaving in any abnormal manner. Ana Fernandez testified that she also saw the
Defendant in 1984 when he came to visit her. Her-testimony is void of any reference to the
Defendant's mental state or behavior during that visit, a time-frame which is certainly more
relevant to a determination of the Defendant'g mental state at the time of the murders.

In 1980, the Defendant, who still had not been made to face the pending criminal charges
stemming from the two 1977 armed robberies, was evaluated by Dr. Paul Jarrett and re-evaluareq
by Dr. Mutter. These two evaluations will be discussed together as they were conducted less
than one (1) week apart.

De. Paul Jarrett is a psychiatrist and served as the Chie‘f of Psychiatry at Mercy Hospital
for a four (4) year period. Dr. Jarrett examined the Defendant on Noygmber 14, 1980. After he
had been returned from the hospital, to determine his competency to proceed to trial. Dr. Jarrett's
findings were, however, lsomewhat contradic'tory as he found the Defendant to be "grossly
di‘s_turb;d' in what appears to be a phase of schizophrenic psychosis”" while finding that the
Defendant was consciously posturing defensively (malingering) due to the fegal troubles he was
. Dr. Jarrett admitted that he could not elicit enough data from the Defendant to formulate a
reliable determination of his present or past mental state, and therefoce recommended treatment

until these determinations could be made. Dr. Jarcett did note, however, that it was the
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Déefendant, not he, who controlled the interview, and that the Defendant was irritable and that he
was consciously distorting the truth. For example, the Defendant gave him several different and
false places and dates of birth. He told the Doctor that he was studying math at the University
of Miamj (when hé was being housed in the Dade County Jail) and he consciously lied about his
own height. While D‘r. Jarrett found that the Defendant was making up and distorting things to
appear as though he had a mental disorder, that he was elaborating, feigning and malingering and
most probably had a personality disorder, he concluded that the Defendant "probably" also had
a mental illness as well.

Dr. Mutter, who saw the Defendant six (6) days later on November 20, 1980, also found
the Defendgnt to be malingering but concluded that the Defendant was suffering from
schizophrenia and recommended hospitalizatioﬁ. As was noted earlier, Dr. mutter retracted this
conclusion after reviewing the reports of other doctors, the Defendant's medical records, and after
reviewing other facts concerning the crimes the Defendant committed and the level of planning
and sophis(ication used by the Defendant. Dr. Mutter's current diagnosis is that the Defendant
suffers fro.m no major meatal illness and is not schizophrenic. The Defendant, instead, he
believes, has an anti-social personality disorder, which is a character disorder wherein the person

-lacks a conscience, feels no guilt and is not loyal to anyone. Dr. Mutter concluded that the

»
v

Defendant knew and knows what he is doing, but doesn't care and blames others for his conduct.
- Dr. Mutter found the Defendant's conduct inconsistent ‘with the mental defect claimed. He also
concluded that if the Defendant was capable and able to provide Detectives with a detailed
account of his crimes, after his ararest, that his claimed amnesia when interviewed by doctors to

determine his competency for trial, was simply a tie.
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The testimony and evidence concerning the Defendant's mental state or mental health, then
abruptly skips to 1989 after the Defendant was arrested and charged with over sixty {(60) violent
felony crimes committed during a one year period from February 1988 through January, 1989.

There was no evidence presented to suggest that when the Defendant was arrested and convicted

“in 1982 and in 1985 that he demonstrated any symptoms associated »'vith‘a mental illness or that

he needed any meﬁtal health treatment. These two periods of time ace certainly more relevant
to the Defendant's mental state in December of 1954, than the evidence of the Defendant's mental
state i 1989,

Three of the doctors who were called to testify, saw the Defendant after his arrest on
January 19, 1989. Dr. Leonard Haber and Dr. David Rothen.berg, saw the Defendant on February
of 1989 and Febrgary 21, 1989, respectively. '

| On' February 8, 1989, approximately three (3) weeks after the Defen;lant had given
detailed accounts of his criminal conduct to Detective Starkey, the Defendant told Dr. Haber and
Dr. Rothenberg that he could not remember anything at all about his charges.

Dr. Rothenbérg testified that while the Defendant was able to- give the polic‘e addresses
of the establishments he had robbed and facts concerning how he had carried out these robberies,
tt was not unusual that he was unable to do so three (3) weeks }ater. Dr. Haber emphatically
disagree:d' with Dr. Rothenberg and ‘testifred that there is no medical explanation for this
"amnesia” unless the Defendant had hit his head at the tirﬁé of his arrest and developed amnesia,
a possibility which he ruled out, as the Defendant was able to recall these details after his arrest,

Dr. Haber also noted that the Defendant's “amnesia” appeared to be selective as the Defendant

had no difficulty remembering addresses where he had lived and schools he had attended. Dr.
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Raber conc[ud’e.d that the Defendant was staiply lying.

Dr. Rothenberg reported that his initial interview and evaluation of the Defendant vas
brief due to ‘the Defendant's complainté- and his observations. The Defendant had a noticeable
tremor in one haﬁd, was perspiring and was red in the face He complained of seizures. Dr.
Rothenberg concluded based upon this brief evaluation, and without reviéwing reports regarding
the crimes committed by the Defendant, the level of sophistication, the Defendant's demeanor
during the crimes and when he was tnterviewed by the police, and even without speaking to any
of the Defendant's family members about the Defendant's meaqtal history or behavior during his
one (1) year crime speee, concluded that the Defendant was Incompetent to proceed to trial and
insane when he committed these crimes.

One year later, Dr. Rothenberg and Dr. Haber re-evaluated the Defendant and both
concluded that the Defendant was tncompetent to proceed. Dr. Rothenberg testified that when
'he saw the Defendant on Marcf] 21, 1990, it was impossible to test the Defendant as he was in
a stuporous state. He notéd that the Defendant was taking Trilafon which is prescribed for
psychotic disorders and Cogentin which is given to treat the side effects associated with the
taking of Trilafon. Dr. Rothenberg testified that while Trilafon is prescribed to treat psychotic
disorders, that it is also used to "qutet" patients or to "control” prisoners. It must also be noted
- that Dr."I‘Iaber testiﬂed that Trilafon can cause tremors. Dr. Haber saw the Defendant one week
later on March 29, 1990, and concluded that the Defendant was incompetent basically because
the Defendant continued to claim no memory of the charges he was facing and was continuing
to report visual and auditory hallucinations. Dr. Haber restiﬁed‘that the Defendant's claimed lack

of memory significantly tmpacted on his determination. It must be noted that Dr. Haber, after
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Ie'arning of the Defendant's confessions which included facts and details about the crimes made
to the police after his arrest, conclud_ed that the Defendant was lying abou-t his memory loss.
This conclusion obviously is significant as this "memory loss" was thc?._domi.nant factor
motivating Dr. Haber's finding that the Defendant was incompetent.

The evaluations conducted by these two doctors six (6)‘monrhs latér, revealed no change

in the Defendant who was still reporting hallucinations and claiming not to remember the crimes

" he had committed. The only thing remarkable about these interviews is that the Defendant also

'claimed that he did not now remember his date of birth and the Defendant specifically requested
to go back to the hospital. |

When interviewea by Dr. Rothenberg over thié two (2) year period, the Defendant made
several statements regarding his use of drués br’ior to his arresAt. On March 21, 1990, while the

Defendant was still professing not to remember anything about the crimes, he told Dr.

- Rothenberg he was using crack cocaine for one week before the crime (the Defendant apparently

was referring to the last crime he committed on January 19, 1989) and that he needed more

cocaine and that's why he committed the crime. On another occasion.he claimed he was taking

Csixty (60) Tylenol 3 (with codeine) tablets a day! On yet another occasion, he told Dr.

Rothenberg he was using LSD once a week. The Defendant's reported drug use is however,

inconsistent with his conduct during the commission of the crimes and the Defendant's demeanor
and appearance upon his arrest, and his ability to talk coherently, process information, and to
remember details of crimes committed months prior to his arrest. This reported drug use is also

inconsistent with logic and while there is no doubt that the Defendant abused drugs, as WIth

much of what the Defendant reports, his drug usage appears to- have been exaggerated by the

Soaentes
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be‘fendant.

After Dr. Rothenberg and Dr. Haber's initial .inter‘views_iwith the Defendant in February
of 1989, the Defendant was sent to South Florida Evaluation and Treatment Center. Dr. Joan
Tarpin, the clinical psychologist whose floor the Defendant was assigned to, 'testiﬂed that the
Defendant had been taking Prolixin Decanoate, Dilantin, and Phenobarbitaia while in jail and that
upon his adm'ission”to her facility, these medications were continued. She explained that Prolixin
is generally administered for thought disorders and that the other two medications are prescribed
for seizure disorders. Dr. Tarpin testified that Prolixin is generally prescribed to tﬁose who are
having "unrealistic thinking", who claim to be hearing voices, or who are delusional. Prolixin,
therefore, is used to treat major mental illnesses.

Upon the Defendant's admission, he was given and EEG and a CAT scan. These tests

clinically evaluated. Based upon the Defendant's reported hallucinations and other claims, their

original diagnosis was that the Defendant was possibly suffering from a’substance abuse disorder

or was possibly suffering from a schizophrenic disorder, During his stay, the staff observed the
Defendant carry on normal conversgtions with people and appeared to Ee quite aware of what
was going on'a.round him. The question of malingering was raised on several occasions, but was
never antwered. Dr. Tarpin testified that the Defendant was clearly anxious about going to trial
on the pending charges, and ihat he appeared to be unmotivated to help himself or to retum to
Court.

While the initial diagnosis was that the Defendant was possibly suffering from a substance

abuse disorder or schizophrenic disorder, their final diagnosis was that the Defendant was actually
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éuﬂ"ering from substance abuse hallucinations. She also testified that the Pro‘Iixi.n the Defendant

was taking is for the treatment of a major mental illness and was the wrong medication to treat

drug-induced hallucinations. This medication, she testified, would therefore sedate thé Defendant

and "slow him down a few levels". This testimony is important as when Dr. Rot'henberg saw the
Defenaant on March 21, 1990, he could not even evaluate the Det‘endanlt because of his stuporous
state. Dr. Rothenberg testified that at that time the Defendant was taking Trilafon which is also
prescribed for psychotic disorders and can actually produce tremors and is not the correct
medication to treat substance abuse problems.

Dr. Gecard Garcia treated the Defendant at this same facility from March 1990,'th-rough

September, 1991. According to Dr. Tampin, the Defendant had been returned to the Dade County-

Jail after it had been determined that he was competent to stand trial. Based upon the
Defendant's clai_med inabiiity to recall the event; tn question, the Court again found the
Defendant to be incompetent to proceed and .retumed him to the hospital for continued treatment.
The diagnosis upon his admission was that the Defendant was suffering from schizophrenia
undifferential type and/or was possibly malingering.

After a brief stay (approximately six months), the Defendant.\'/vas again found to be
competgnt to proceed and retumed to Court.

D1 Garcia testified, that he believed the Defendant .was not malingerir;g and that he had
observed the Defendant when he was experiencing somé kind of a hallucingtion. Dr. Garcia
testified that schizophrenia is a permanent condition which can go into remissikon if controlled

with medication. Since Dr. Garcia's first contact with the Defendant was in March of 1991, he

could not of course, testify as to the Defendant's mental state or mental health in 1984 when the
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bcfendant committed these homicideS. [t should also be noted that Dr. Tarpin testified that in
1990 the Defendant was not schizophrenic.

As the testimony of the witnesses varies substantially and is so contradictory, the issue
of the Defendant's mental health remains questionable. If the 'Defen.dant is'suffering from a
mental illnless at present and that determination is in dispute, the questilo'n still remains as to
whether or not the Defendant was suffering from a major mental illness in 1984 and whether at
the time of these murders, he was "under the influence of extreme mental and emotional
disturbance" as is required to establish this statutory mf:tigarir.\g circumstance.

To make that determination, this Court looked to the actions of the Defendant at the time
just prior to and during the commission of these crimes, as well as the medical testimony.

None of the people who had seen the Defendant or who interacted with the Defendant
during that time frame, testified that the Defendant was behaving irrationally or abnormally. The
Josephs hired the Defendant to do odd jobs for them and actually allowed the Defendant to do
work inside their own apartmént ‘The Defendant's family sent this Court a letter on January 15,
1997. . [t was signed by the Defendant's mother, his two sisters, and his Aunt and Uncle. His
family writes that the Defendant has always been caring and sensitive and that wheq he worked
in the family business (which was during the time frame in which these murders were
'commi;%cd), he was reliable, responsible, dedicated .e'md sincere in his duties, and that he always
treated the customers with great patience and care. .

The Defendant's friends have also written to this Court. What is interesting about all of
these letters from friends and relatives, is they are devoid of any mention of mental illness. Ms.

Alvia Palmer-Michel who appears is a very close friend and cares deeply about the Defendant,
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writes that while the Defendant has some "charactec flaws", she remarks that we all possess these
character flaws.... Ms. Palmer Michel explained the Defendant's [988-1989 violent crime spree,
not as a result of a mental illness or the failure of the Defendant to take medication, but as the
Defendant's irresp.onsib(e reaction to his financial strains. She claims the Defe‘ndant "lashed out
at society and released his frus;ration, unabashedly violent behavior on uns'uvspecting hardworking
tax payers” because he blamed his pressures on society. She called this behavior "criminal and
cowardly".

These letters do not claim that the Defendant was sick ;)r "disturbed”. They claim,
instead, that the Defendant did not receive a fair trial, that the witnesses lied, that thelprosecutors
weré evil, and that the Defendant could not have committed these crimes.

The evidence presented during the guilt phase reflect a2 man who carefully planned these
crimes. He formulated a plan involving a ruse to trick the Josephs into handing over their money
and valuables. He called the Co-Defendant and e[icitea his help. He armed himself with a
loaded gun and two pairs of latex gloves in the event that plan "A" would fail and plan "B"
would have to be used. While the Defendant haa clearly formulated.l an alternate plan, he was

careful not to reveal this second plan to the Co-Defendant, Luis. During the burglary-robbery,

- the Defendant demonstrated rational behavior. The Josephs were subdued and guarded while the

Co-Def.éndant Was sent to search for the property. The Defendant put on a pair of the latex
gloves he had brought with him in the event plan "B" had to be used. He gave the second pair
to Luis and told him to put them on and not to touch anything without the gloves on. The shades
were pulled down to avoid being seen by. a casual observer. When Mrs. Abraham knocked on

the door, he decided to let her in rather than chancing her alerting someone that something was
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amiss inside the apartinent. When thé Defendant killed the Josephs, he ordered the Co-Defendant
to shoot Mrs. Abraham. Not only would this eliminate her as z witness, but the Defendant
cleverly made a murderer out of Luis Rodriguez, thereby insuring his silence. When Luis freaked
and ran, the Defendant stayed behind and shot each victim again to make sure; they each were
dead. He then searchgd for other valuables, concealed them under ‘-his shirt and left the
apartment. After committing these terrible crimes, the Defendant had the presence of mind to
drive to the causeway to throw the guns into the water, thereby discarding tﬁe evidence which
could link him to these murders.

These actions demonstrate deliberation and planning. These actions demonstrate clear
thinking and the abi‘lity to react to unanticipated events, quickly, calmly and rationally. As Dr.
Mutter testified, these are not the actions of or the disorganized behavior of a person who is
suffering from s-chizoph_renia.

Based upon a careful consideration of all of the evidence, this Court finds that when the
Defendant was arrested in 1977, he was suffering from a substance abuse disord‘er based upon

the Defendant's long-term and extensive use of heroin and LSD. This Court also concludes that

_ when the Defendant learned that he could"stay at a hospital and avoid going to Court and to

prison for his criminlal behavior if he was "sick”, he consciously exaggerated his symptoms,
maniputated the doctors and the system and became a malingerer.

In 1982, after the Defendant had absconded from supervision and was arrested for a new
law violation, he demonstrated rational behavior and the ability to think quickly and rationally.
He gave a false name and false date-of-birth to the police so they would not link him to the

Manual Rodriguez who had absconded from supervision. When he was offered probation, he
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tock the plea The Defendant's Competency dld not become an issue because the Defendant did
not need to rely on é meatal iliness claim to escape going to prison. | o |

In 1985, when the Defendant was re-arcested, he provided yet another name and date-of-
birth but was-not as lucky as in 1982, because his true identity was discovere'd. He therefore,
called Homicide and offered them “information" about these murders in éxchang¢ f"or a "deal".
When Homicide Would not giVe him any dea.IS the Defendant pled guilty to the charges and went
to prison. There‘was no evidence introduced to suggest that the Defendant was suffering from
a mental illness at 'that‘ time.

When t};le Defendant was arrested in 1989 and charged with over sixty (60) felony
offenses,‘ the Defendant knew the consequences would be severe. It WOI.;Ild appear that .th.is
knowlédge 18 -what triggéred the Defendant's reported symptoms of illness and a three-year stay
at hospitals where the Defendant, because of his prior history and his reported symptoms, was'
given psy;hotrop?c medications.' Some of the boctors now agree, rhvese medications were
improperly administered as the Defendant was not suffering from a major mental illness, but was
suffering instead from substance abuse dxsorders and was foz; the most part "faking it". One can
only imagine the damage long-term drug abuse foiiowed by doses of anti- -psychotic medlcatlon
can do to a person wﬁo was not méntally il

'B'asgd upon the totality of the evidence presented, this Court concludes that the evidence
does not lestablish that the Defendant was uﬁder the inﬂueﬁce of extreme mental or emotional
disturbance at the time he committed the murders of Sarﬁ.foseph, Bea Sabe Joseph and

Genevieve Abraham, and as such gave this statutory mitigating circumstance, no weight.

37

CHAGEE)S!
l 7526303236



U

Y

THE DEFENDANT WAS AN ACCOMPLICE IN

THE CAPITAL FELONY COMMITTED BY

ANOTHER PERSON AND HIS PARTICIPATION

WAS RELATIVELY MINOR. FLA. STAT. 921.141(6)(d)

The Defendant claims that he was a mere accomplice to these homicide; and that he never-
entered the Josephs' apartment, nor fired any shots. The only evidencéA.to support this claim is
the statement the Defendant gave to the Detectives after his arrest on August 13, 1993, nearly
nine years after these murders were committed. This statement was, however, the Defendant's
ninth version of the events and was not only not supported by the evidence, it was refuted by
substantial competent evidence.

The Defendant's first version was in July of 1985, seven months after the murders, when
the Defendant contacted Metro-Dade Police Department's Homicide Bureau, claiming he was
Antonio Chait and that he had seen two men running from the Josephs' apartment on the day of
the murders. He identified one of the men as Juanito. Homicide's investigation; however,
revealed that the .Defendant's name was not Antonio Chait, it was Manuel Rodriguez, and that
Juanito was not ir;volved in these Homicides.

Four months later on November 25, 1985, the. Defendant calléd them again. This time
he identified himself as Antonio Travis, who we later learned during the sentencing phase, was
incarcerated in the Dade County Jail on robbery charges, and parole and probation violations.
Detective William Venturi testified that when he confronted the Defendant and told him they
knew he was in fact Manuel Rodriguez and that he had lied to them several months earlier, the

Defendant admitted to giving them false information and asked the Detective (f he could assist

him with his pending charges if he gave them information about these murders. The Defendant
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then told Detective Venturi that he saw Giraldo leaving the Josephs' apartment and that he had
lied at ﬁrgt because Gir'alldo is violent. This second version given by the Defendant also proved
to be false.

On Néverﬁber 29, 1985, the befendant was confronted with the fact that the information
he had given to them had been investigated and found to have been faisé, The Defendant was
read his rights and Detective Venturi told the Defendant they believed he was involved in these
homicides and asked }]im if he was ready to tell them the truth about his tnvolvement.. The
Defendant told the officers that the Josephs were "stingy" and then put his head down and began
to cry. No further statements were taken at that time,

On August 13, 1993, after the Defendant was arrested and charged with the murdeé of

Sam Joseph, Bea Sabe Joseph and Genevieve Abraham, he was advised of his rights and

interviewed. It was during this interview that versions 3, 4, S, 6, 7, and 8 were offered by the

Defendant. At first the Defendant claimed Luis was not in town that day and that the Defendant.
did not know anything about the homicides because he was in Homestead stealing fruit. Next,
the Defendant claimed that they had set off some insecticide bombs tn.the apartﬁlent,.go he drove
to Homestead. The Defendant stateci during this version that he had no idea.where Cookie (his
common law wife) and his children were at the time. In the Defendant's fifth version he changed -
the fac';'t§ only slightly, stating that he had set off the bombs after returning from Homestead and
because of the smell he took Coakie and the kids to his mother's house, where they all Temained
all evening. In version n-umber six, the Defendant claimed that after they [eft the apartment, they

had gone to Miami Children's Hospital because their daughter was having adverse reactions to

the insecticide spray. These versions conflict with Cookie's statement during the sentencing

B

39
UHECRLRS!

17526733238

oy
SN
~o )



e

RY

phase where she claimed that they had all gone to Enchanted Forest that evening.
The Defendant's seventh (7th ) version took a completely different track. The Defendant ,
'claiméd that there was a large conspiracy tinvolving the apartment butlding, He claimed that the
new Qwners weré doctors and that these doctors were involved in this murder conspiracy.
When the Defendant was finally confronted and told that Cookie an‘d Luis had given them
a complete statement, the Defendant provided them with version number eight (8), telling the
Detectives that Cookie's family didn't like him and would lie about him. In this version, the
Defendant claimed that Luis had come from Orlando to visit Cookie. While at the apartment,
he told them Luis needed the Defendant's assistance (o thain some money. The Defendant
stated that he told Luis that he knew his landlord would have money in the apartment, but that

he couldn't be involved because they knew him. Luis asked him to just help him get inside.

. Luis made a call and then they went to the Joseph's apartment. As they were walking to the .

apartment, the Defendant claims Isidoro (Luis's brother who also lives in Orlando) arrived. The
Defendant knocked at the Josephs' door. The Defendant stated that when Mr. Joseph opened the
door, Luﬁs and [sidoro pushed their'way in. The Defendant stated that he remained outside and
after a few moments he heard gunshots. Luis and Isidoro ran out and Isidoro left. He and Luis
went upstairs, got Cookie and the kids and left. They drove to a canal and Luis threw the guns
in the ’»:/'ater.

This final version of the events, given by the Defendant lacks any credibility. This was
the Defendant's ninth (9th) versiqn, after he had already lied eighty (8) times to the police. This

statement was given by a convicted felon, a felon convicted of over se'venty {70) felonies

involving violence and a felon looking at the possibility of the death penalty. This statement was

P A
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also refuted by substantial competent evidence, including the statement given by Luis to the
police upon his arrest in 1993, Luis's testiﬁony at trial, and the statement given by Cookie to the
police wherein she told the Detectives that the Defendan't had admitted to the killings and that
he had told her fhat before he left he made sure they were dead. The Defendant's statement was
also refuted by the testimony of Rafael Lopez who testified that shortly aﬁer the murders in late
1984 or early 1985, after Luis had been drinking, Luis had told him that he and Tony (which is
what the Defendant was called) committed these murders. Alicia Roariguez (Luis and Cookie's
mother) testified that after she read about the homicides, she found a bag with jewelry and coins
under her trailer which she removed and hid. The next day she looked outside and saw the
Deféndant and Cookie looking under the trailer for the bag. “When she went outside they asked
her about the bag, but she claimed she h.ad not seea it. The Defendant's statement was also
refuted by Isidoro's testimony at trial thz;t he was not involved in these mucders and the
documents he provided which proved that he was in Orlando on the day of the homicides, not
in Miami.

In contrast t‘o the Defendant's final version of the events; 'which conflicts with the
evidence presented at trial, was the testimony given by the Co-Defendant Luis Rodriguez. Luis
testified that it was the Defendant who planned thege crimes and targeted the Josephs, the
Defenéant who elicited his assistance, the Defendant who provided the gun, the Defendant who
provided gloves so they would leave no prints, the Defendant who pushed the apartment door
open when Mr. joseph did not fall for the ruse, the Defendant who shot Mr. and Mrs. Joseph and
the Defendant who ordered him to shoot Mrs. Abraham.

While it can be argued that Luis had a motive to lie when he testified to these facts at

qromam
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trial, it must be noted that his trial testimony was largely consistent with the statement he gave

to the-police three years earlier when his only motive to lie would have been to protect himself,
Instead of protecting himself, he admitted with no prompting to having committed murder. His
testimony was ai;o consistent with the physical evidence and the testimony of- the other
witnesses. |

After carefully considering and weighing all of the evidence, this Court finds that the
evidence doe; not establish that the Defendant's role was a relatively minor one. To the contrary,
the evidence supports a finding that the Defendant was the person who planned and carried out
these three homicidés, that he personally shot and killed Mr. and Mrs, Joseph, that he ordered
the execution of Mrs. Abraham and that he may have even fired the shot which actually caused
Mrs. Abraham’s death. |

As the Defendant's role was not a minor one, this aggravating circumstance has not been

proven by the evidence and was therefore given no weight.

THE CAPACITY OF THE DEFENDANT TO APPRECIATE
THE CRIMINALITY OF HIS CONDUCT OR TO CONFORM
HIS CONDUCT TO THE REQUIREMENTS OF LAW WAS
SUBSTANTIALLY IMPAIRED. FLA. STAT. 921.141{6)(f)

v
L]
. .

As previously address.ed in this Order, this Court has found. that ‘at the time of the
éommission of these homicide‘s thve Defendant was not u.nder the influence of extreme mental and
emotional disturbance and in fact demonstrated both rational thought and deliberate action.

The evidence overwhelmingly establishes the Defendant's awareness and concern for the

criminality of his condugt. The Defendant planned the crimes well in advance. He knew that
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- in order to succeed he would need the assistance of another person unknown to the Josephs, so
he contacted his brother-in-law who lived in Orlando and with promises of substantial reward,
was able to convince Luis to help him. The Defendan‘t also formulated a bgck-up plan in case
his original plan failed.‘ This béck-up plan, theDef‘endant realized, would require the murder of
the Josephs because they knew him and would immediareiy report the inciaent to the police. The
evidence actually suggests that the Defendant knew that the ruse would fail and that he was only
using the ruse in order to convince Luis to help him.

Realizing that in all probability, he was going to have to kil| the Josephs, the Defendant
armed himself with a loaded gun and two pairs of latex gloves so that he would leave behind no
wirqesses to identify him and no prints to connect him to the murders. The Defendant had
clearly realized that if the ruse failed, even if he did not take the matter any further, the Josephs
would surely report the matter, the police would investigate, they would be told the Defendant's
name and they may discover that he had absconded from parole and wasn't reporting to probation.
These violations would have resulted in his return to prison. Therefore, the Defendant knew he
would have to kill the Josephs and was clearly prepared to do so.

When Mrs. Abraham came to the door, the Defendant realized that she too must die. The

Defendant could not chance the possibility that she might be able to identify him, or that the

»

descriptions she would give would lead the police to him. Appreciating the dire consequences
of being identified, the Defendant ordered Luis to shoot Mrs. Abraham, thereby also insuring his
stlence, and eliminating him as a witness.

After committing the murders, the Defendant immediately threw the incriminating

evidence, the guns used in the killings, into the water, where they were never found. .

Y
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Over the years the Defendant impeded the investigation by the police by providing them
with false information. The Defendant provided them with false information and lied about his
whereabouts in order to protect himself. When he was arrested in 1985, he gave the police a
false name and a ‘fa!se date-of-birth.

‘This Court finds without any doubt what so ever, that the Defendz;nt clearly understood
the criminality of his conduct.

One could argue, however, that the Defendant's ability to conform his conduct to the
requirements of the law was substantially impaired. None of the mental health experts was,
however, able to tell us what the Defendant's mental state was at the time these crimes were
committed. The Defendant's friends and family have told this Court that the Defendant was kind,
considerate, reliable and conscientious, that he éimply used "poorjudgement“ in dealing with the
f;mancial stresses in his life and took out his frustrations on society. The Defendant told a
Detective that he robbed people because he had a severe drug problem and needed money for
drugs.v The Defendant told the doctors that he used heroin and LSD, cocaine and Tylenol 3 on
a regular basis and in substantial quantities.

The Defendant's crimes, these homicides and the robberies he committed prior to and
subsequent to these homicides, show a well groomed, neatly dressed young man who used careful
plannin'g;,,' rational thought, clear deliberation, and calin behavior when committing his crimes.
These factors all militate strongly against the rash uncontrollable behavior of a psychotic
individual or one impaired by drugs.

The Defendant's motivation was clearly greed. The Defendant coveted what others

worked hard to earn. He wanted enough money to live a comfortable 1ife style and to support
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.hi‘s drug habit (as well as probably his wife's) without having to work for it. The Defendant had
the ability to conform his conduct'to tHe requ%(eme'r;ts of the law, but chose not to do so because
he learned he could get away with it. He knew right from wrong and the co'nseque'nce's of his
criminal conduct and chose t§ violate the law again and again.

This Court therefore rejects this mitigating circumstance and gives it the weight it

deserves - which is no weight at all.
THE REMAINING STATUTORY MITIGATING CIRCUMSTANCES

This Court has considered all of the remaining stétutory mitigating circumstances
specifically 921.141(6)(a), (6)(c), (6)(e), (6)(g); even though no jury instruction was requested or
argument made by the Defendant. After a.careful review of all of the evidence, this Court finds
that none of these remaining statutory circumstance have been established by the evidence and

therefore do not assign any weight to these additional statutory mitigating circumstances.

ANY OTHER ASPECT OF THE DEFENDANT'S CHARACTER
OR RECORD AND CIRCUMSTANCES OF THE OFFENSE
WHICH WARRANT MITIGATION. FLA. STAT. 921(a)(h)

The Defendant offers the following factors for consideration by the Court in mitigation

of the three homicides committed in this case;

l. That the Defendant suffers from a major menéal illness,
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2. That the Defendant's mother has a history of mental problems which has impacted
upon the Defendant.

3. That the Defendant has a history of drug abuse.

4. That disparate treatment of the Co-Defendant, Luis Rodriguez, who received
a sentence of Life in prison. '

“In addition to these factors which were argued by the Defendant, this Court also
considered factors which were not argued but which were presented through the testimony of
witnesses or in letters sent to the Court by the Defendant, his family, and the Defendant's
acquaintances. These factors include:

2

1. That the Defendant was a good brother and caring son.

2. That the Defendant has shown compassion towards the elderly in the past.

3. -That the Defendant has been generous and caring towards Ms. Palmer-Michel
who has AIDS.

4. That the Defendant had financial pressures due to his family's problems.

5. That the Defendant is a loving father.

6. That the Defendant, when he worked in the family business, was found to

. be reliable, responsible, dedicated and sincere in his duties. '

L. THAT THE DEFENDANT SUFFERS FROM A MAJOR

MENTAL [LLNESS

While the evidence presénted did not support a finding that at the time these homicides

L -
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were committed the Defendant was under the influence. of extreme mental and emotional

disturbance, this Court concludes that there was sufficient reliable evidence to support a finding
that the Defendant does have mental "problems”. "While nearly every doctor who testified found
the Defendant to be exaggerating his symptoms, faking his amnesia, and for the most part
malingering, most believed that the Defendant did have some sort of an undlerlying mental illness.
Whether the Defendant's mental problems stem from a mental tllness, long-term substance abuse,
or from over-medicating and improperly medicating the Defendant for an illness he never had,
the Defendant does appear to have some degree of a mental héalth deficit. While this Court is
unable to determine \,\;heth;er this "deficit" existed in 1984 when he committed these murders, this
Court has chosen to give the Defendant the benefit of the doubt and did give this mitigating

circumstance some weight.

2. THAT THE DEFENDANT'S MOTHER HAS A HISTORY
OF MENTAL PROBLEMS WHICH HAS IMPACTED UPON THE
DEFENDANT
The Defendant's mother has clearly suffered greatly over the yeé‘rs from sever and chronic
depression. When the Defendant's mother discovered that her daughter Francis was using drugs,
she became very depressed and eventually suffered a nervous breakdown. The Defendant's other
sister, Myra Molinet testified that the Defendant would get depressed when he saw his mother

in this condition.  Despite the pain and depression Francis's drug use caused the Defendant's

mother and the Defendant's sadness over his mother's pain, the Defendant moved out of his

mother's house and began using heroin and cocaine, knowing ful| well the pain this would cause

his mother. What this evidence demonstrates is the Defendant's self centered behavior and his

L L
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total disregard for his mother's unstable mental health and hec inability to cope with her children's

uncontrollable behavior. When the Defendant began getting into trouble for stealing cars, the
Defendant's mother experienced severe depression. Rather than changing hlS conduct to lessen
his mother's pain, the Defendant continued to commit crimes. When the Defenda.nt was arrested
for armed robbery, his mother tried to take her life. But this still did not deter the Defendant's
conduct. Since thé Defendant's mother's mental health was not shown to have contributed to the
Defendant's actions and it was actually shown that the Defendant's actions contributed to his

mother's poor health, no weight was given to this factor as a mitigating circumstance,

3. THAT THE DEFENDANT HAS A HISTORY OF DRUG
ABUSE

The Defendant's substance abuse problem most likely contributed to the Defendant's

decision to commit these crimes. While the Defendant exaggerated his drug usage as he has

- exaggerated other symptoms, there was sufficient competent evideace for this Court to conclude

that the Defendant's drug consumption was long-term and substantial. When the Defendant was
arrested in 1989, he told Detective Starkey that he committed those robberies so he could

purchasg more drugs. The Defendant's sister testified that in 1977 the Defendant was using

heroin and cocaine. When he was arrested in 1977, the Defendant reported that he had been
using heroin and he also claimed to be ingesting LSD every day for three (3) to four (4) years.
At this time the Defendant was experiencinlg ha[lucinatiolns. Dr. Mutter cor;Cluded that the
Defendant was experiencing substance abuse psychosis due to. the Defendant's hallucinogenic

drug use. Luis Rodriguez testified that the Defendant and his wife Cookie used cocaine and
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‘sm'okedAmarijuana in 1984, Myra Molinet, the Defendant's sister, testified that she stayed away
from the Defendant because she was trying to dist‘;mce herself from the drug scene.

Based upon this evidence, it appears that the Defendant used drugs including heroin, LSD,
cocaine, marijuané and Tylenol 3 tablets from 1977 on and off until his incarceration in 1989
The Defendant's drug usage must have been costly. The Defendant co'mmit-ted these murders and
other crimes to help feed his drug habit. The Defendant's drug dependency therefore contributed
to the commission of these homicides. Since there was no evidence presented to suggest that t‘he.
Defendant received any meaningful treatment for his-drug dependency, this Court gave substantial

weight to this mitigating circumstance.

4. - THE DISPARATE TREATMENT OF THE CO-DEFENDANT
LUIS RODRIGUEZ, WHO RECEIVED A SENTENCE OF LIFE
IN PRISON

This argument lacks any merit what so ever. The-evidence established thatl the Defendant
was'the person who targeted the Josephs because he believed they had money and valuables ir;
the apartment and' planned the crimes committed against them. He then contacted Luis Rodriguez
and enticed him to assist him in committing theseAcrim.es‘ It was the Defendant's gun and the
Defend;'nt who brought the gun to the scene. It was the Defendant who .kn'ocked on the Ioséphs'
door and the Defendant who pushed his way into the Josephs' apartment when Mr. Joseph did
not fall for the Defendant's “hostage" story. It was the Defendant who.fired the first two shots
and who killed Mr. ‘and Mrs. Joseph. While Luis Rodriguez ﬂfed one shot into the left temple

of Mrs. Abraham's head, he did so upon the direct order and upon the insistence of the
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Defendant. Dr. Rao testified that this shot may not have inflicted fatal injury. The Defendant

then shot each victim again in the head to make sure each of them died. This second shot to
Mrs. Abraham's head and neck area according to Dr. Rao, inflicted mortal injury.  As the
Deféndant was tHe dominating force prior to, during, and after the homicides, the imposition of
the death penalty where the Co-Defendant received life ir;iprisonment, is Qarranted. See, Tafero
v. State, 403 So. 2d 355 (Fla. 1981), Cert, Denied, 455 U §- 983, 102 S. Ct. 1492, 71 L.Ed. 2d
694 (1982); Marek v, State, 492 So. 2& 1055 (Fla. 1986).

The evidence glso established that Luis operated under the domination of the Defendant
in committing these crimes. The Defendant was careful not to tell Luis that if the "hostage"
scheme did not work that he intended to rob and kill the Josephs. Thé Defendant was clearly
the one in control. He provided the gun and the gloves and ordered Luis to put on one pair and
not to touch anything without the gloves on. The Defendant instructed Luis to search the
bedroom for valuables. After the Defendant shot Mr. and Mrs. Joseph, he turned his gun upon
Luis and ordered him to shoot Mrs. Abraham, yelling "Off Her! Off her! Do it!". The
Defendant's domination over Luis clearly involved Luis in these hom,ig:ides. See Heath v. State,
648 So. 2d 660 (Fla. 1994).

The Defendant’s pric;r record includes at least seventy-one (71) pﬁor crimes of violence
agains;'others, whereas the Co-Defendant has one prior felony conviction.

At the tiﬁe of these murders, the Defendant was on parole, the Co-Defendant was not.

-The Co-Defendant cooperated with the police, admitted to his involvement, pled guilty

to these crimes, and testified against the Defendant at trial. The Defendant, instead, repeatedly

lied to the police and gave them false information implicating people who were in no way
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.in\?olved in the commission of these crimes, Instead of accepting responsibility for his actions,
the Defendant, to this day, continues to blame others.

The disparate treatment betweenvthe Defendant and the Co-Defendant is therefore both
morally and legaﬂy Justified. |

There was also evidence presented, for the most part through the lett'ers sent to this Court,
which claims that the Defendant was a good brother, a loving father and a céring son. Ms.
Palmer-Michel states that the Defendant has shown compassion toward her and others and hjs
family claims that when the Defendant worked in the family business, he was reliable and sincere
in his duties,

While it appéars that the Defendant has at times shown love and compassion for his
family and friends, the Defendant has clearly presented quite a different side to all those he has
chosen tovtarget and to victimize. The Defendant's list of victims ranges from the young to the
old, both male and female and certainly militates against a finding that the Defendant has any
real compassion for others. The Defendant has not only terrorized countless strangers who he
has robbed, he has al>so caused his mother z;nd family great pain. The Defendant's criminal
conduct resulted in his mother's attempts to take her own life. Having spent most of his adult
life in prison, the Defendant has left his children without a father. The Defendant's sister Ms,
Molenet *testified that she stayed away from the Defendant because she was trying to stop using
drugs and he was a negative influence upon.her.

While the Defendant did have heartache and sadness in his life, inc[udi.ng his mother's
illness, the death of'one of his infant daughters, and his other daughter's medical problems, the
Defendant appears to have dealt with these unfortunate realfti;s" by lashing out at society in
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general, victimizing those who have in no way contributed to these twists of fate.
While this Court has considered each and every one of these mitigating factors, the weight

given to them is minimal.

CONCLUSION

This Court finds that the State has established beyond and to the exclusion of every
reasonable dogbt the existence_ of six aggravating circums.tancesA The weight given to each of
these aggravating circumstances has been previously discussed.

The Court has rejected the three statutory mitigating circumstances presented by the
defense, as well as those not argued.

The Court~ ts reasonably convinced of several non-statutory mitigating circumstances and
gave these factors substantial, moderate and minimal weights as previously indicated.

In weighing th;e aggravating circumstances against the mitigating circumstances, the Court
is cognizant that the process is not simply an arithmetical_pne. Itis not a weighing of numbers.
It is a qualitative as opposed to a quantitative process. The Court muét and does look to the
nature and quality of the aggravators and the mitigators which it has found to exist.

This Court finds that the aggravating circumstances clearly and remarkably outweigh the
mitigating circumstances. This Court finds that even If this Court had not found that these
murders were commirted in a cold, calculated and premeditated manner and/or that the dominant
motive for the killings was to eliminate these people as witnesses, the aggravating circumstan.ces

would still have greatly outweighed the mitigating circumsfances. The Defendant's offered
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miitigating circumstances pale when considered and weighed against the fact that the Defendant
committed two contemporaneous mu;ders to each individual murder, that he has previously been
convicted of some seventy (70) or more violen_t felony offenses, that these murders were
cgmmitted in two of the victims own home and in the home where the third‘victim had visited
countless times, and that these homicides were all committed while the Défendant was on parole

for an armed robbery. Bea Sabe joseph, Sam Joseph and Genevieve Abraham were three elderly

people. The Defendant wrote this Court that the Josephs were wonderful people who were kind

to everyone includi.ng him. Mrs. Abraham was a stranger to the Defendant, and yet all three
were coldly and deliberately murdered by the Defendant and/or at the Defendant's insistence_.
This Court is also mindful of the strong recommendation given' by the jury, a 12-0
recommendation of death by electrocution, and as is requir.ed, gave the jury's recommendation
great consideration. This jury represents a cross section of our community and they are the
collective voice of this community, and that voice has said with unmistakable clarity and with
a unanimous voice, that the murders of Sam Joseph, Bea Sabe Joseph and Genevieve Abraham,
considering the nature and circumstances of their murders, sets each one apart from other first
degree murders in this community and is of such a nature that the Defendant should be sentenced

to die for his actions.

% SENTENCE

-

As to Count One of the Indictment, for the first Degree murder of Bea Sabe Joseph this
Court hereby sentence you, Manuel (Antonio) Rodriguez to Death.

As to Count Two of the Indictment, for the First Degree Murder of Sam Joseph this Court

C T~
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'he*feby sentences you, Manuel {Antonio) Rodriguez to Death.

As to Count Three of the Indictment, for the First-Degree Murder of Genevieve Marie
Abraham this Court hereby sentences you, Manuel (Antonio) Rodrlguez to Dearh

As to Count Four of the Indictment, for the offense of Armed Burglary With An Assault,
this Court hereby departs from the sentencing guidelines and sentences you to Life imprisonment
with a three year minimum mandatory for the use of a firearm. This sentence is to run
consecutive to the sentences imposed in Count [, Il and I, and consecutive to the sentences you
are currently serving for crimes unrelated to this case. As grounds for departure, this Court relies
on the unscoreable nature of the capital felonies and the numerous unscoreable felony offenses
which were committed and for which you were convicted for subsequent to the commission of
this offense Hansbrough v. State, 509 So 24 1081 (Fla. 1987), Torres-Arboledo v State, 524 So.
2d 404 (Fla. 1988). While the Defendant clearly qualifies as a violent habitua] offender, since
Life felonies were excluded from habitual offender punishment at the time these offenses were
committed and were charged, this Court believes it js prohibited from sentencing the Defendant
as such and therefore declines to do so.

[t is Further Ordered that you, Manue I (Antonio) Rodnguez be taken by the proper
authorities to the Florida State Prison and there be kept in close confinement until the date of
your exegution, and that on such scheduled date, that you Manuel (Antonio) Rodriguez, be put
to death.

You are hereby notified that this sentence is subject to automatic review by the Florida

Supreme Court.
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DONE AND ORDERED in Open Court, at Miami, Dade County, Florida this 3 (st day of

January, 1997.

g
bl o L2
THENBERG

cc: Abraham Laeser, Esquire
Ruth Solly, Esquire
Antta Gay, Esquire
Assistant State Attorneys

Richard Houlihan, Esquire
Eugene Zenobi, Esquire
Attorneys for the Defendant

Department of Corrections

* The Honorable Leslie B. Rothenberg

c:\\vp\vin".dt.')c\l rodrgz.sen
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