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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCY

| | - LOUISVILLE DIVISION _ | |
DAVID RANDOLPH BEDELL . O o PETITIONER
V. S CIVILACTIONNO 3:16-CV-P763-CRS
sCOTTJoRbAN | : - e RESPONDENT

MEMORANDUM OPINION AND ORDER_

Petmoner Dav1d Randolph Bedell ﬁled th1s actlon pursuant to 28 U S C § 2254

seekmg a wrlt of habeas corpus (DN 1) Hrs petmon ralsed a number of meffeetwe-assxstanee- ol

: vof-eounsel clalms as well asa “cumulatlve eﬁ'eet” clalm On prellmmary cons1deratlon under

" - Rule 4 of the Rules Govermng Sectxon 2254 Cases in the Umted States Dlstnct Courts the Court

dlreeted Petmoner to show cause why hrs petrtxon should not be demed for fallure to exhaust h1s

state court remedles and as outsrde the appllcable statute of lumtatlons Petrtloner has responded

(DN9).

. , In addltlon to ﬁlmg hlS response Pet1t10ner has filed a motlon to amend hxs habeas |

X petmon (DN 8) anda document tltled “Objectlons Regardmg the Proeeedmgs of thls Case” L

(DN 10).
Motion to amend
In hlS motion to amend (DN 8), Petltloner states that he mshes to amend hlS petmon so '.
that, rather than answermg “no” to the questlon of whether other than dlrect appeals he has ﬁled
“any other petrtlons apphcatxons, or motions coneermng this Judgment of conviction in any state
court,” the petmon would indicate that he ﬁled a motion for transcnpt of the record on or around
August 24, 1994 He attaehes acopyofa Kentucky Court of Appeals opinion affirming the

Jefferson Circuit Court’ s denial of his request to be provided a trial transcript at state expense.

AS
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The appellate court afﬁrmed that denial i in an opmlon rendered May 3, 1996 He also attaches a
Supreme Court of Kentucky order entered Apnl 16, 1997, denying dlscretlonary review of the
appellate court decrsron not to provrde a transcnpt

IT IS ORDERED that Plamtlff’s motron (DN 8) to correct his petmon to mclude hlS -

post-convxctlon request for a transcrrpt of the record 1s GRANTED

Objectlons to the proceedlngs in thls case R -

In hrs “Objectrons Regardmg the Proceedmgs of tlns Case” (DN 10), Petltroner objects to

- th1s Court s Order to show cause why th15 case should not be dlsmlssed 'I'hat document argues _, .3, Co

: that the Court erred by applymg de novo revnew of h1s habeas petrtlon B

As set forth m the Court’s show cause Order, the Court must conduct prehmmary

'- cons1deratron of the habeas petltlon under Rule 4 of the Rules Govermng Sectlon 2254 Cases in
- the Umted States Dlstnct Courts Under that Rule every habeas petltlon ﬁled pursuant to 28 e
: .U S C § 2254 must be exarmned, and 1f “1t plamly appears ﬁom the petmon and any attached ‘
; exhrblts that the petltloner is not entrtled to rehef in the dlstrlct court, the Judge must dlsmrss the . |

petltlon and dlrect the clerk to notlfy the petrtroner » Only 1f the petltron is not drsmlssed on - |

prelnmnary rev1ew Wlll Respondent be ordered to file an answer or other response It is thrs

prehmmary review in whrch the Court is engagmg

Response to show cause

In 1990, Petrtroner was convrcted of murder wrth a sentence of lrfe wrthout parole for

.twenty-ﬁve years ﬁrst-degree rape thh a sentence of twenty years kldnappmg wrth a sentence

of twenty years ﬁrst-degree wanton endangerment wrth a sentence of ﬁve years; and ﬁrst-degree

unlawful imprisonment wrth a sentence of five years, all sentences to run consecutlvely In

1993, on drrect appeal, the Kentucky Supreme Court affirmed the convrctlons but remanded for



Case 3:16-cv-00763-CRS Document 13 Filed 06/29/17 Page 3 of 10 PagelD #: 3228

AN ,
an order dlrectmg all other sentences of lmprlsonment to run concurrently with lthe sentence of
life i unpnsonment w1thout parole for twenty ﬁve years Bedell v. Commonwealth 870 S Ww. 2d
779,783 (Ky 1993) o
Accordmg to the petltlon as amended Petrtloner s only post-convrctlon motlon in state
court was the motlon for transcnpt of the record o
e . Exhausnon R - PUCI | g
| It-rs a)nomatlc that onemay not seek federal habeas corpus rellef unt11 he has e)thausted
» all avallable stat_ : emedles or demonstrated then' madequacles 28 U S C § 2254(b), Hanhah v. '
' ‘.-fConley, 49 F 3d 1193 1196 (6th C1r 1995) (per cunam) Any alleged constltutlonal ) : -
. - depnvatlons must be asserted through the state appellate process 0 ’SulIzvan v. Boerckel 526

- U. S 838 845 ( 1999) The exhaustron doctnne 1s des1gned to glve state courts “a full and falr

) opportumty to resolve federal constltutlonal cla1ms before those clalms are presented to the

L federal courts ;7 therefore “state pnsoners must g1ve the state courts one ﬁ.ll.l opportumty to

resolve any constltutlonal 1ssues by mvokmg one complete round of the State s estabhshed
| appellate review process » Id The burden is on the petltloner to demonstrate compliance with .

h the exhaustlon requrrement or that the state procedure would be futlle Rust 12 Zent 17 F.3d 155

’

160 (6th Cir. 1994) _
' “[I]n Kentucky, clalms of meﬁ'ectrve—assrstance-of-counsel can be brought both ina
| collateral proceedmg pursuant to RCr 11 42 or on drrect appeal » Foley V. thte, No CIV A.
6: 00-552-DCR, 2013 WL 375185 at *6 (ED Ky Jan 30 2013), amended No. CIVA 6:00-
v 552-DCR, 2013 WL 990828 (E D Ky. Ma.r 12, 2013), aﬁ"’d 835 F. 3d 561 (6th Cn- 2016)

(citing Humphrey V. Commonwealth 962 S W 2d 870 872 73 (Ky. 1998), Rodrxquez V.

! Petitioner’s filings actually refer to “post-collateral” proceedings, which the Court assumes to be a reference to
post-conviction proceedings.
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Commonwealth, 87 S.W. 3d 8, 11-12 (Ky 2002)) Petitioner’s direct appeal did not raise issues
of ineffective assistance of counsel Bedell v. Commonwealth 870 S W.2d at 780. He did not
file any post-convxctlon motron other than his request for a transcrlpt of the record.

In response to the show cause Order, Petltloner argues that Kentucky s “post-collateral”
'procelss only allows a State prlsoner a “‘one shot’ procedure” and asserts that even aﬁer

i 'acqumng further knowledge of meﬁ'ecnve assrstance of counsel there are 110 avallable remedles

o in Kentucky court DN 9 He c1tes to the portlon of hlS petltlon assertlng that under RCr l 1 42 a . '

"‘state prlsoner can ﬁle only one “post-collateral motlon challengmg counsel’s effectlveness "
'DN 1 at 99 However, accordmg to the petrnon Petmoner never ﬁled an RCr ll 42 motnon
. Moreover post-conwctlon clauns of actual mnocence based on newly-dtscovered ev1dence are
typlcally presented to the state courts v1a a motlon pursuant to Kentucky Rules of C1v11 _
a o - Procedure (CR) 60 02(1) » Cross V. thte No 515CV00158TBRLLK, 2016 WL 737939 at *3
| (W D, Ky Feb 23 2016) Thus Petxtloner has not shown that he exhausted his state-court
'remedles or that 1t would have been futxle to do so.
. Statute of Izmztatzons | |
The Antlterrorlsm and Effectlve Death Penalty Act (AEDPA), statute of limitations is set
out in 28 U.S.C, § 2244(d)(1) as follows: " |

- (d)() A l-year penod of limitation shall apply to an apphcanon for a writ of
habeas corpus by a person in custody pursuant to the Judgment ofa State court.
‘The limitation period shall run from the latest of

(A) . the date on which the judgment became final by the |
conclusion of direct review or the expiration of the tlme for
seekmg such review;

B) ‘ _the date on which the impediment to ﬁlmg an apphcatron

created by State action in violation of the Constitution or laws
of the United States is removed, if the applicant was prevented

I o from filing by such State action;
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© the date on which the constitutional right asserted was mmally
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactlvely 3
apphcable to cases on collateral review; or

D) 'the date on which the factual predlcate of the claim or claxms
. " presented could have been dlscovered through the exercise of
due dlllgence :

Addltlonally, the statute prov1des that “[t]he tlme durmg whxch a properly ﬁ]ed

apphcatlon for State post-convrctlon or other collateral rev1ew w1th respect to the pertment
" Judgment or clalm is pendmg shall not be counted toward any penod of lnmtatlon under th1s

R :‘-subsectlon » §2244(d)(2) '_,- ',

For a petltloner, lxke the one here, whose state appeals concluded pnor to the 1996 _

o passage of AEDPA courts have apphed a one-year grace penod and hold that the statute of

hmxtatxons explres one ycar ﬁom the passage of the AEDPA that is, on Apnl 24, 1997 Allen v.

Yukms, 366 F. 3d 396 400 (6th C1r 2004) 4 ' : )
The statute of 11m1tatlons in § 2244(d)(1) is not Junsdlctlonal and is subject to equltable o
tolhng Sherwaad V. Prelesntk, 579 F 3d 581, 587-88 (6th C1r 2009) However the Slxth
Clrcmt cautrons that eqmtable tollmg rehef should be granted spanngly Id at 5 88 Petmoner
bears the burden of demonstratmg that he is entltled to equxtable tolling. Connolly V. Howes 304
F. App x412, 417 (6th Cir. 2008) | S
Petmoner has not shown cause why his petmon should not be dismissed as untimely.
Fxrst, Petmoner argues in hlS response to the order to show cause that the txme period in
RCr 11 42 isa statute of repose, not a statute of limitation. This argument is to no avail. Fu'st, it
is the statute of hrmtatlons set out in AEDPA about which the Court is concerned. Second,
RCr 11 42 contains a statute of limitations. See, e.g., Commonwealth v. Stacey, 177 S.W.3d 813

]

815 (Ky. 2005) (dlscussmg RCr 11.42(10)’s statute of limitations). Third, a statute of repose is

5
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not subject to equitable tollmg 1S Corp . Waldburger U S. 134 S. Ct 2175 2183
' (2014) (“Statutes of llmltatlons, but not statutes of repose are subject to equrtable tollmg e .ff).
Petltloner also argues actual i mnocence predrcated on new evidence as tollmg the statute

of hmrtatlons He pomts to “Sectlon (t), Clalm for rellef IV » (pages 152 70) of hls pet1t10n HlS

argument in thatSectlpn of the petltlon does fiot 1dent1fy any new ev1dence Instead he pomts to @

the unrehablhty of a trlal Wltness, the fallure of hlS defense counSel to mvestlgate and develop a A

tnal theory, and defense counsel’s fallure to rarse Petltloner s mnocence durmg trlal

| 1 The Supreme Court has explamed that “actual mnocence means factual mnocence not E

v~ ':mere legal msufﬁcrency » Bousley V. Umted States, 523 U S 614 623 (1998) “To be credrble
'such a clalm requtres petltloner to support hxs allegatrons of constltutlonal error w1th new rehable

ev1dence—whether 1t be exculpatory sclentlﬁc evrdence, trustworthy eyeW1tness accounts or

o ‘cr1t1cal physrcal evrdence—that was not presented at tnal » Schlup v Delo, 513 U S. 298 324

'(1995) The Supreme Court counscled that the actual mnocence exceptxon should “remam rare”
and only be applled in the extraordmary case » Id at 321 (internal quotatlon marks omltted)

- Because Petltloner pomts only to alleged deﬁcrencxes of thnesses and counsel dunng :
tr1a1 he has not pomted to any new rehable evrdence showmg that he is actually umocent of the
crimes of conv1ct10n See e. g, Lenozr V. Warden S Ohto Corr Faczlny, 886 F: Supp 2d 718
729 (S D. Ohio 2012) (holdmg that evrdence avallable at tnal is not new evrdence), see also
' -' Gulertekm v. T mneIman-Cooper 340 F.id 415 427 (6th C1r 2003) ‘ -

‘ Petmoner also argues that the statute of hm1tat10ns should be equrtably tolled. “To be -
' entxtled to eqmtable tollmg, [Petmoner] must show ‘(1) that he has been pursumg his nghts

diligently, and (2) that some extraordinary circumstance stood in hlS way’ and prevented timely
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filing.” Lawrence V. Florzda 549 U.S. 327 336 (2007) (quotmg Pace V. DzGughelmo, 544 U.s.
408,418 (2005))
' Petxtloner asserts that he suffered from a state-created nnpedlment to ﬁlmg In support,

he points to sectlons of hlS petltlon whlch argue that he asked for, but was demed by the state

Ty was prov1ded his “work-product documentatlon” in 1997 | ' }
o Flrst, Petmoner s alleged dlfﬁculty m obtalmng transcnpts docs not estabhsh that the - _ |
State created an nnpedlment to the ﬁhng of hlS habeas petltlon ina tlmely manner A pnsoner |
thas no constltutlonal nght to transcrlpts on collateral rev1ew of a conv1ct10n see Umted States v. o
: MacColIam, 426 U S 3 17 323-24 ( 1976), and the lack of a transcnpt 1tself 1s not a clrcumstance

h ._Whlch ]ustlﬁes tollmg of a hmltatlons penod See Grayson V. Grayson, 185F. Supp 2d 747

% R 75 1_52 (E D M1ch 2002) 'I'he Court further notes that requests or motlons for transcrlpts and

N

-' other legal materlals do not operate to toll the one-year penod See Johnson V. Randle 28 F
h 'Appx34l 34 (6th Cir. 2001).. - o | | .'
| Second, under § 2244(d)(1)(B), the lumtatlons perlod begms to run on the date that the e
o state-created unpedlment to ﬁlmg is removed Even were access to the tnal transcnpts to be
| con51dered a state-created 1mped1ment, by Petltloner s own reckonmg, that 1mped1ment was
- removed in 1997 when hxs attorney prov1ded h1m with the “work-product documentatxon n
PoweII v. Berghuzs, No. 05-CV-70205-DT 2006 WL 1547726, at *3 (E D Mich. Jan 5 2006)
Petmoner further argues that from 1998 up to and mcludmg August 19 2009, he was “in
the process of prepanng h1s Federal Habeas Corpus Apphcatlon Memorandum of Law in
Support, and an Ev1dent1ary Appendix.” He states that in June 1999 he was required to store |

excess legal materlals pursuant to pohcles of the Keéntucky Department of Corrections; that his

- courts;a free“copy*of all proceedmgs m hJS ease However,' he also states in that Section that he"}' T
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N _ "'-'does not constltute a state-created 1mped1ment unless the restrlctlons deny the pnsoner access to .

' some fashlon, but also that obstructlon must cause the unttmely ﬁhng of the petltlon ”)

| that he had been pursumg hlS nghts dlhgently See Lawrence 549 U. S at 335 Pace 544 U.S. at
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hardback legal books were conﬁscated in 2007 when he was transferred to Northpomt Trammg
Center (NT C); and that the prlson law hbrary was madequate He further states that on August
20 2009, he leﬁ h1s petltlon in NTC s hbrary, and on the next day the llbrary burned to the
ground m a r1ot .

To the extent that Petltloner clmms that an madequate pnson law hbrary amounts i3 a

state-created nnpedlment, the Slxth Ctrcult has found that restrlcted access to pnson law hbrarles o

- .'f':,the courts See Maclm v Robmson, 74 F App X 587 589 (6th Crr 2003), see also Wlezams V.

' Brunsman, No l 08-cv-136 2009 WL 816265 at *6 (S D Oth Mar 26 2009)

Even were the Court to consrder havmg to store excess legal matenals, havmg legal

._books conﬁscated or the prlson hbrary burnmg to be state-created nnpedlments to ﬁlmg, all of

R . these events happened well beyond the explratlon of the one-year tlme penod See Colwell 12

Tanner, 79 F App x 89, 93 (6th er 2003) (“Not only must the state tmpede the petltloner in

T

Fmally, evén if Petltloner had shown that an extraordmary clrcumstance stood in hlS way,

he would stlll not be entltled to equltable tollmg because he also has the burden of estabhshmg '

41 8. Although Petmoner asserts that he has been dlhgent, he own statements show otherwxse
Petltloner states that he recelved hls defense counsel’ “work-product documentatxon” in

1997 that he’ completed his revxew of that work-product documentatron in J anuary 1999 and

that from 1998 up to and mcludmg August 19; 2009 he was in the process. of prepanng his

habeas Jpetition. But, “AEDPA does not convey a rightito an extended delay while a habeas

petitioner gathers every possxble scrap of evidence that might support his claim. Neither does the
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' doctrme of equltable tollmg grant such a rlght » Jurado V. Burt, 337 F 3d 638 644 (6th Cir.
2003) (citing FIanagan V. Johnson 154 F. 3d 196 199 (Sth Cir. 1998)) The statute of hrmtatlons
'explred one year from the passage of the AEDPA ie.,on Aprll 24 1997 Petrtloner d1d not file

hlS habeas petltlon untrl November 30 2016 A petxtroner even one proceedmg wrthout the a1d

- "ot‘ counsel who does not file a petlt‘“ for untrl nearly twenty years‘aﬁer the statute of hmrtatrons T T

' .had exprred clearly was not dlhgent m pursumg h1s nghts Johnson v, Umted States, 544 U S

o '-295 297 (2005) (“[T]he Court has never accepted pro se repreSentatlon alone or procedural

" 1gnorance as an excuse for prolonged mattentron when a statute s clear pohcy calls for

L promptness ”), Allen V. Yukzn.s' 366 F 3d at 403 (notmg that the erth Crrcurt “has declmed to "

_ apply equrtable tollmg where the delay was far less than seven months”)

For the foregomg reasons, the Court wrll by sepa.rate Order deny the petltron and

d1sm1ss th1s actron

CERTIFICATE OF APPEALABILITY

An mdrvrdual who unsuccessfully petltrons for wnt of habeas corpus 1n a federal drstnct

J court and subsequently seeks appellate rev1ew must secure a certlﬁcate of appealabrhty (“coA”)

fi from elther “a circuit _]ustlce or Judge” before the appellate court may review the appeal

o ._28 U S C.§ 2253(c)(1) A COA may not issue unless “the appllcant has made a substantral |

' showmg of the demal of a constltutlonal nght » § 2253(0)(2), Slack v. McDamel 529 U. S 473

483 (2000)

When a dlstnct court denies such a motlon on procedural grounds w1thout addressmg the

merlts of the petltron a COA should issue if the petmoner shows “that Jurxsts of reason would

%,

find 1t debatable whether the petltxon states a vahd claim of the demal ofa constltutlonal nght

2 Under the mailbox rule, a prisoner’s action is deemed filed on the date it was presented to prison ofﬁclals for
mailing. Miller v. Collins, 305 F.3d 491, 497-98 (6th Cir. 2002) (citing Houston v. Lack, 487 U.S. 266 (1988)).
Accordmg to the petmon in this case, that date Was November 30, 2016.

9
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and that jurists of reason would fmd it debatable whether the district court was correct in its
procedural ruling.” Slack 529 U. S at 484
When a plam procedural bar is present and a court is correct to mvoke 1t to dxspose of the

matter a reasonable Junst could not conclude e1ther that the court erred in dxsnussmg the petmon _

e or that the pet‘tioner'should bE"alloWed to proceed further Id. In such'a case; no appeal is™ e

':._vwarranted Id. The Court 1s satlsﬁed that no Junst of reason could ﬁnd 1ts procedural ruhng o,

. be debatable Thus no certlﬁcate of appealablhty is warranted m thls case
| The Court w111: enter an Order cons1stent w1th thls Memorandum"Opmlon and Order

A Date June 29, 2017

Charles R. Slm sum , Senlor Judge
Umted States Dlstnct Court

' B Petxtroner, prose © ) .
@ ‘ " "Respondent . ‘
: i " Attorney General, Commonwealth of Kentucky, Office of Cnmmal Appea]s 1024 Capxtal Center Dnve,
_ g A Frankfort, KY 40601 _
4411.009

10



Appendix B



UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

FILED

DAVID RANDOLPH BEDELL ) Feb 13, 2018
SRR ‘ ) : DEBORAH S. HUNT, Clerk

Petltloner-Appellant

v. ) ORDER
)
SCOTT JORDAN, Warden, )
‘ )
Respondent-Appellee. . )
)
. - David Randolph Bedell, a Kentucky p’rison.er'proceeding prd se, appeals a district court

order dismissing his petition for a writ of habeas corpus filed pursuant to 28 U.S.C. §2254.
Bedell has filed an application for a cer;ificate of appealability and a motion to proceed in forma
pauperis. G
. In 1990, Bedefl was : convictea of murder,flrst-degree fape, kidnapping, first-degree
wanton endangerment, and first-degree unlawful imprisonment. The Kentucky Supreme Court
affirmed Bedell’s convictions but remanded the case for the entry of an order directing all of his
sentences to run concurrently. Bedell v. Commonweélth, 870 S.W.2d 779 (Ky. 1993). In August
1994, Bedell filed a motion for production of h.is .t,‘r:iélzt.ransc':fipt and a motion to proceed in forma
pauperis, which the frial court denied. The Kentﬁcky Court of Apbeals affirmed the trial court’s
decision in May 1996, and the Kentucky Supreme Court denied leave to appeal in April 1997. In
November 2016, Bedell filed a § 2254 petition. The district court determined that Bedell failed
8 to exhaust his state court remedies, that the § 2254 petmon was untimely, that Bedell was not

entitled to equitable tolhng, and that he d1d not make a viable claim of actual innocence.



No. 17-5859
-2

Accordingly, the district court dismissed the § 2254 petition and declined to issue a certificate of

appealability. . S SylteiloL

A certlflcate of appealablhty may be xssued oﬂly if the aﬁplit:ant has .made a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). To satisfy this standard
when the district court has denied a § 2254 petition on procedural grounds, a petitioner must
show “that _]llI'lStS of reason would fmd 1t debatable whether the petltlon states a valid claim of
the denial’ of a const1tut10nal nght and that Jurlsts of réason would fmd it debatable whether the
district court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) imposes a one-
year statute of 11m1tat10ns for filing a federal habeas corpus petltlon 28 U.S.C. § 2244(d)(1).
Generally, a habeas petltlon must be - flled w1thm a year .of “the date on which the judgment
became final by the conclusion of direct review or r the explratlon of the time for seeking such
review.” 28 U.S.C. § 2244(d)(1)(A). However, because Bedell’s convictions became final prior
to the effective date of AEDPA, the statute of limitations began running on April 24, 1996. See
Griffin v. Rogers 399 F.3d 626 632 (6th Cir. 2005) Since Bedell flled a post-conviction motion
prior to AEDPA’s effective date, the statute of hrmtatlons arguably remained tolled until April
16, 1997, when the Kentucky Supreme Court denied leave to appeal. See 28 U.S.C.
§ 2244(d)(2). Therefore the statute of limitations resumed running on April 17, 1997, and
expired one year later on April 17, 1998. Because the § 2254 petition was not filed prior to April
17, 1998, reasonable jurists eould not diéagieé w1th the tiistrict court’s determination that the
§ 2254 petition was time-barred under § 2244(d)(1).

Section 2254°s statute of limitations may be equitably tolled when a petitioner shows
“that he has been pursuing his rights diligently” and “that some extraordinary circumstance stood
in his way and prevented timel); filing.” Hallv. "Warder_z, 'Le‘l.oanon Corr. Inst., 662 F.3d 745, 749
(6th Cir. 2011) (quoting Holland v. Floridtz, 560 U.S. 631, 649 (2010)). Even if he were able to
show that extraordinary circumstances prevented the timely filing of his habeas petition, Bedell

is unable to demonstrate that he pursued his rights diligently because he waited almost twenty



years before filing the § 2254 petition. See Jurado v. Burt, 337 F.3d 638, 644 (6th Cir. 2003).
Accordingly, reasonable jurists would not find it debatable whether the district court erred in
determining that Bedell was not entitled to equitable tolling.

In extraordrnary cases, a, color ble_ lai 0 l.zlnnocence may be used as a gateway to

'rev1ew an otherwrse barred const1tut10na1 ‘clalm McQuzggm V. Perkms 569 U. S 383, 386
(2013). In order to show actual innocence based upon new evidence, a petitioner must establish
that “in light of the new evidence, no juror, acting reasonably, would have voted to find him
guilty beyond a reasonable doubt.” Id (quotmg Schlup V. Delo 513 U.S. 298, 329 (1995)).
While Bedell asserts: that brologrcal testmg of evrdence would estabhsh his actual innocence, he
has not produced any such evrdence exonerating him. Accordingly, reasonable jurists would not
find it debatable whether the district court erred in determining that Bedell did not make a
credible showing of actual innocence.

Under these circumstances, 'reasonablel_j_uristfs- would not debate the district court;s
determination that the §2254 petitio.n was untimely, that Bedell was not entitled to equitable
tolling, and that he did not make a credible showing of actual innocence. Accordingly, we
DENY the application for a certificate of appealability and DENY the motion to proceed in

forma pauperis as moot.

ENTERED BY ORDER OF THE COURT

Deborah S Hunt,Clerk -

AN



