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In the

Uniterr States Court of Appeals
For the Seventh Cireuit

Nos. 15-3575 & 15-3581

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

THOMAS CURETON,
Defendant-Appellant.

Appeals from the United States District Court for the
Southern District of Illinois.
Nos. 10-CR-30106 & 10-CR-30200 — David R. Herndon, Judge.

ON REMAND FROM THE SUPREME COURT OF THE UNITED STATES
DECIDED FEBRUARY 16, 2018

Before EASTERBROOK, KANNE, and HAMILTON, Circuit
Judges.

PER CURIAM. In his third round of appeals, we affirmed de-
fendant Cureton’s convictions and sentences for using a fire-
arm during a crime of violence and related crimes. 845 F.3d
323 (7th Cir. 2017). The Supreme Court granted certiorari, va-
cated, and remanded for reconsideration in light of Dean v.

App. 1



Case: 15-3575  Document: 57 Filed: 02/16/2018 Pages: 4

2 Nos. 15-3575 & 15-3581

United States, 581 U.S. —, 137 S. Ct. 1170 (2017), which disap-
proved our circuit precedents such as United States v. Roberson,
474 F.3d 432 (7th Cir. 2007), barring judges sentencing defend-
ants under 18 U.S.C. § 924(c) and other crimes from consider-
ing the mandatory minimum sentence under § 924(c) when
deciding the sentences for other crimes. The Dean issue had
not been raised in any of Cureton’s three sentencings, in his
two earlier appeals, or in his briefs to this court in these ap-
peals.

In his statement under Circuit Rule 54, Cureton urges full
resentencing on a theory of plain error. The government ar-
gues for either affirmance or a limited remand along the lines
of United States v. Paladino, 401 F.3d 471 (7th Cir. 2005), to al-
low the district judge to decide whether he would be inclined
to exercise his discretion to impose a lower overall sentence.

In our reviews of § 924(c) sentences imposed before Dean
was decided, we have looked in the district court records for
reliable signals as to whether the sentences were constrained
by the Roberson rule. If it was clear that the sentence was not
constrained by Roberson, we have simply affirmed the sen-
tence. United States v. Wheeler, 857 E.3d 742, 745 (7th Cir. 2017)
(“inconceivable” that judge who imposed sentence above
guideline range for predicate crime did so because of Rob-
erson); United States v. Starwalt, 701 Fed. App’x 508 (7th Cir.
2017) (same where sentence for predicate crime was in middle
of guideline range). If the sentence for the predicate crime was
at the bottom of the guideline range, we have remanded for
full resentencing, usually with the agreement of the govern-
ment. United States v. Garner, — F.3d —, 2017 WL 4791084 (7th
Cir. 2017); United States v. Fox, 878 F.3d 574 (7th Cir. 2017);
United States v. Allen, 702 Fed. App’x 457 (7th Cir. 2017). If the
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picture was cloudier, we have used a Paladino remand to en-
sure that if the Roberson rule affected the sentence, the district
judge would have an opportunity to exercise discretion.
United States v. Anderson, No. 16-3112, — F.3d —, —, 2018 WL
663089 (7th Cir. Feb. 2, 2018).

The signals here fit into the cloudy category. Cureton was
originally convicted of attempted extortion, interstate com-
munication of a ransom demand, two counts of possessing a
tirearm during a crime of violence, and three counts of dis-
tributing crack cocaine near a school. He was first sentenced
to a total of 744 months (62 years) in prison. In the first appeal,
we held that Cureton should have been sentenced for only
one § 924(c) offense, and on remand his sentence was reduced
by 300 months (the mandatory minimum for the second
§ 924(c) offense) to 444 months (37 years). Cureton appealed
again, and we remanded because of issues raised about con-
ditions of supervised release. On remand, the district court
imposed the same total sentence of 444 months, leading to the
present appeals.

That total sentence used the bottom of the guideline range
for the crack cocaine charges and the mandatory minimum 84
months on the § 924(c) charge. Yet each round of sentencing
has included the statutory maximum 240 months for the ran-
som demand, signaling that the judges were not inclined to
reduce the sentence for that predicate crime. Also, the 360
months of non-924(c) sentences take into account several very
serious crimes. Finally, in the course of all three sentencings,
including the opportunity to reduce the sentence after the in-
itial remand, neither the original sentencing judge nor the
judge on remand has given any sign that he felt constrained
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by Roberson or believed that the reduced total sentence of 444
months was too severe.

Under these circumstances, a limited Paladino remand
should suffice. We order a limited remand so that the district
court can determine whether it would have imposed the same
sentence on Cureton, knowing that in light of Dean, it may
consider the mandatory sentence under § 924(c) when decid-
ing the sentences for other crimes, or whether the court
wishes to have a new opportunity to exercise its discretion
and judgment in a complete resentencing. We shall retain ju-
risdiction over these appeals pending the district court’s re-
sponse.

SO ORDERED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,

Plaintiff,

V. Nos. 10-CR-30106-DRH
& 10-CR-30200-DRH

THOMAS CURETON,

Defendant.
MEMORANDUM and ORDER

HERNDON, District Judge:

This matter is currently on remand from the United States Court of Appeals
for the Seventh Circuit for a limited remand pursuant to United States v. Paladino,
401 F.3d 471 (7th Cir. 2005). United States v. Cureton, 882 F.3d 714 (7th Cir.
2018).! The Seventh Circuit asked this Court to “determine whether it would have
imposed the same sentence on Cureton, knowing that in light of Dean, it may
consider a mandatory sentence under 8 924(c) when deciding sentences for other
crimes, or whether the court wishes to have a new opportunity to exercise its

2992

discretion and judgment in a complete resentencing.”™ Paladino instructs that, on

limited remand, the sentencing judge must determine whether he would reimpose

1 The parties are aware of the extensive background of this case. Thus, the Court need not recite
the procedural background or facts as that is not necessary.

2 In Dean, the Supreme Court held that, “when calculating an appropriate sentence for the
predicate” offense, a sentencing court properly considers the fact of the “mandatory minimum under
§ 924(c).” Dean v. United States 137 S.Ct. 1170 (2017).
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his original sentence. “If the picture was cloudier, we have used a Paladino
remand to ensure that if the Roberson rule affected the sentence, the district judge
would have had an opportunity to exercise its discretion.” Cureton, 882 F.3d 714
(citing United States v. Anderson, 881 F.3d 568 (7th Cir. 2018)).

After soliciting and reviewing the parties’ briefs and the record in this matter,
the Court determines that it would reimpose the same sentence even in light of
Dean. First, Cureton’s conviction for interstate communication of a ransom
request in violation of Section 875(a) is the predicate conviction underlying his
Section 924(c) conviction. In addition and more importantly, this Court earlier
determined that Cureton’s capacity for violence and depravity was extreme and
Cureton needed to be off the streets for as long as the law would permit which the
Court determined to be 444 months imprisonment. As the Court stated about
Cureton during both the July 16, 2014 and November 13, 2015 sentencings:

“It's quite something different to be someone who beats the life out of
somebody because they made the horrendous mistake of dropping
some money on their way to meet up with — because they are to do
something forbidden. That's what makes people like Mr. Cureton
very dangerous to the community.”

(July 16, 2014 Sentencing Trans. p. 37, lines 5-10.) “

[T]his case is more about the violent case that occurred over the lost
money and the violence surrounding the victim who was held against
her will who went through all of the torture associated with having a
knife held against certain body parts, a gun held against her head, a
ransom request made. All of that is very, very serious. And so you
take that kind of violence, which I don’t think anybody in the
community that’s looking to reduce sentences having to do with drugs
would in any way suggest that his sentence needs to be reduced
because we have somebody who's involved in the drug business and
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we've got a change in attitudes about drugs. That's just not consistent
with the arguments that they make about why we need to change our
thinking about drug crime. ... they would say that case points out one
of the types of cases that you wouldn’t want to reduce the sentence.
That kind of violence, that tangentially would not be the kind of case
where you would want to reduce a sentence.”

November 13, 2015 Sentencing Trans. ps. 23-24, lines 16-10. Likewise, then

District Judge Murphy similarly found regarding Cureton:

“The victim in this case is set on a bucket with her wrists and ankles
tied by the defendant. She was beaten while she was seated, punched
in the head and face, kneed in the ribs, kicked in the hip and, in
addition, she was choked. This was done several times, He punched
her off the bucket, kicked her in the side, leg and head. Took off —
defendant took off his belt and put it around her neck. ... I think Mr.
Cureton is a dangerous man, I think that he is dangerous not just for
the reason — and we heard what the evidence was and what he did to
this young woman - but he was wrong. You were — you were after the
wrong person, and that makes you doubly dangerous. You were — you
were willing to take this young woman to an inch of her life on the
theory she had stolen your dope. And the Court heard all the
evidence, and I don’t think she stole your dope. ... But to tie a young
woman up and Kick, beat her, and threaten to cut her, and to bring
other people in to frighten her, and then to call her family, just a
horrible, horrible, horrible experience for everyone involved, is - is
cold and vicious beyond description.”

January 30, 2012 Sentencing Trans. p. 29, lines 13-19, ps. 36-37, lines 22-11. The
Court still believes that Cureton is a very dangerous man who is another drug deal
gone bad, a road rage incident or whatever sets off this defendant’s anger. The
next time there will be a murder case instead of what happened here, kidnapping
and torture. A sentence at or near the mandatory sentence in this case or any

sentence other than that previously imposed by this Court would be so insignificant

Page 3 of 4

App.7



Case 3:10-cr-30200-DRH Document 233 Filed 03/21/18 Page 4 of 4 Page ID #1860
Case: 15-3581  Document: 59 Filed: 03/22/2018 Pages: 4

as to be a travesty of justice. Thus, the Court, after considering the factors set
forth in 18 U.S.C. § 3553(a), determines that a 444-month sentence is sufficient but
not greater than necessary to effect the purposes of the Sentencing Reform Act of
1984.

The Court DIRECTS the Clerk of the Court to furnish a copy of this
Memorandum and Order to the appropriate person at the United States Court of
Appeals for the Seventh Circuit, which has retained jurisdiction over this matter, so
that the Court of Appeals is aware that this District Court has fulfilled the
requirements of the February 16, 2018 Opinion of limited remand.

IT IS SO ORDERED.

Judge Herndon
Navwrlonin~—2018.03.21
13:38:27 -05'00'

United States District Judge
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In the

United States Court of Apprals
For the Seventh Cireuit

Nos. 15-3575 & 15-3581

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

THOMAS CURETON,
Defendant-Appellant.

Appeals from the United States District Court for the
Southern District of Illinois.
Nos. 10-CR-30106 & 10-CR-30200 — David R. Herndon, Judge.

ON REMAND FROM THE SUPREME COURT OF THE UNITED STATES
DECIDED APRIL 10, 2018

Before EASTERBROOK, KANNE, and HAMILTON, Circuit
Judges.

PER CURIAM. In his third round of appeals, we affirmed de-
fendant Cureton’s convictions and sentences for using a fire-
arm during a crime of violence and related crimes. United
States v. Cureton, 845 F.3d 323 (7th Cir. 2017). The Supreme
Court remanded for reconsideration in light of Dean v. United
States, 137 S. Ct. 1170 (2017), which disapproved our circuit
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precedents such as United States v. Roberson, 474 F.3d 432 (7th
Cir. 2007), barring judges sentencing defendants under 18
U.S.C. § 924(c) and other crimes from considering the manda-
tory minimum sentence under §924(c) when deciding the
sentences for other crimes.

We then remanded to the district court for the limited pur-
pose of giving that court an opportunity to determine
whether it would have imposed the same sentence on Cu-
reton, now knowing that in light of Dean, it may consider the
mandatory sentence under § 924(c) when deciding the sen-
tences for other crimes. United States v. Cureton, 882 F.3d 714
(7th Cir. 2018). The district court solicited and reviewed briefs
from the parties and acted promptly.

On March 21, 2018, the district judge issued an order ex-
plaining that he saw no basis for reducing Cureton’s sentence.
Judge Herndon quoted his own comments in resentencing
Cureton and Judge Murphy’s comments at Cureton’s original
sentencing. Both judges focused on the extraordinary vicious-
ness of Cureton’s crimes, including the kidnapping and tor-
ture of the woman who was his victim. The order on limited
remand referred to Cureton’s “extreme” capacity for “vio-
lence and depravity” and said that any lower sentence would
not be sufficient to serve the purposes of 18 U.S.C. § 3553(a).

The district court has complied with the terms of our lim-
ited remand. We see no need for further proceedings in this
case on the subject of Dean. The judgments of the district
court, including the 444-month total term of imprisonment,
are

AFFIRMED.
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