IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 17-15073-D

LAURENANO ANGULO RIASCOS,
Petitioner-Appellant,
VErsus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

ORDER; 4

Laurenano Riascos’s motion for a certificate of appealability (“COA™) is DENIED
because he has failed to make a substantial showing of the denial of a constitutional right.
28 US.C. § 2253(c)(2).

Riascos’s motion for leave to proceed in forma pauperis is DENIED AS MOOT.

/s/ William H, Pryoxr Jr.
UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT
-~ MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

' LAURENANO ANGULO RIASCOS,

Petitioner, _
v. ) CASE NO. 8:14-cv-2558-T-27JSS
CRIM. CASE NO. 8:10-cr-504-T-27TBM
UNITED STATES OF AMERICA,.
Respondent.
/
ORDER

BEFORE THE COURT are Petitioner’s Motion Under 28 U.S.C. §.2255 to Vacate, Set
Aside, or Correct Sentence By a Person in Federal Custody (CV Dkt. 1), Petitioner’s memorandum
in support (CV Dkt. 2), the Goverﬁment’s response (CV DKkt. 5), and Petitioner’s reply (CV Dkt.10).

Upon review, Petitioner’s Section 2255 motion is denied.

Procedural .Bacl_(groun'd

Inrelation t§ the May 15,2009 aﬁd July 277, 2009 inte_rdictions‘ of stateless semi-submersible
vessels carrying cocaine in internationél waters, a December 2, 2010 Indictment charged Petitioner
§vith: M knowineg and wiilfully coﬁSp_irihg with others to posséss with tﬁe intent to distribute ﬁve
kilograms or more of cocaine on board a veSsel subject to the jurisdiction of the United States in
violation of Title 46, United States Code, Sectiéns 70503(a) and (b), Title 21, United States Code,
Section 960(b)(1 )(B)(ii), and Title 18, United Staies Code, Section 3238; (2) knowingly and willfully
conspiring with others to operate and embark in a semi-submersible vessel witﬁout nationality and
with the intent to evade detectioh into, through, or from international waters in violation of Title 18

United States Code Sections 2285(a) and (b); and (3) knowingly and willfully conspiring with others
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to distribute ﬁv_c kflograrns or more of cocaine, knowing and intendihg that such cocaine would_ be
unlawfuily import;éd into the United States, in vi‘lblationvof Title 18 United States Code Section 3238
and Title 21 United.States C6d¢ Sections 959, 960(b)(1)(B)(ii), and 963. (CR Dkt.1). The Indictfnent '
also included a coﬁht for forfeifure pursuant to Title 21 United States Code Sections 853 and 881(a),
Title 28 Uniied States Code. Section 24_161 (c), and Title 46 United States Code Section 70507. (/d.).
On August22,2012,a Jury found Petitioner guilty on all three counts of the Indictment. (CR

Dkt. 64). On November 9, 2012, he was sentenced to 300 months on Counts One and Three and 180
months on Count qu, all concurrent. (CR Dkt. 72). Petitioner appealed, challenging the length of
his sentence. (CR Dkt. 93). The Elevenﬁ Circuit affirmed. (/d.). - | | |

| Petitioner signed his Section 2255 motion on October 1, 2014 (CV Dkt. 1),! and presents
the following four gfouhds'for relief:

Ground One: _

INEFFECTIVE ASSISTANCE OF COUNSEL[:] CONGRESS’
LACK OF POWER AND AUTHORITY TO -PROSCRIBE
CONDUCT OUTSIDE THE TERRITORIAL WATERS OF THE
UNITED STATES AND THE HIGH SEAS, PROSECUTOR
‘MISCONDUCT, AND THE FEDERAL COURT’S LACK OF
JURISDICTION TO INDICT, CHARGE, PROSECUTE, AND
CONVICT. ‘ ' '

(CV Dkt. 2at2; CV Dkt. 1 at4).

Ground Two:

INEFFECTIVE ASSISTANCE OF COUNSEL(:] VIOLATION OF -
THE PETITIONER’S CONSTITUTIONAL RIGHT TO A FAIR
TRIAL, IN CONCERT WITH THE VIOLATION OF THE FIFTH
AND SIXTH AMENDMENT JURY TRIAL RIGHT{]. ALL OF

' The Government does not challenge the motion’s timeliness.

'2 .
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WHICH CONSTITUTES STRUCTURED ERROR WHEN THE
COURT ERRONEOUSLY INSTRUCTED THE JURY ON THE
ESSENTIAL AND SUBSTANTIAL ELEMENT OF
JURISDICTION. '

(CV Dkt. 2 at 9; CV Dkt. 1 at 5).

Ground Three:

INEFFECTIVE ASSISTANCE OF COUNSEL[] COUNSEL’S
FAILURE TO RAISE THE ISSUE OF DRUG TYPE AND
QUANTITY BEING ELEMENTS OF A FEDERAL DRUG
OFFENSE, IN LIGHT OF THE SUPREME COURT’S RULING IN
ALLEYNE v. US,, 133 S. Ct. 2151 (2013), CAUSING THE
"PETITIONER TO SUFFER AN INCREASED SENTENCE.

~(CVDkt.2at13; CvDkt. 1 at 7).

Ground Four;

INEFFECTIVE ASSISTANCE . OF COUNSEL[:] DISTRICT
COURTY’]S CLEAR ERROR AND ABUSE OF DISCRETION IN
ATTRIBUTING [TO] THE APPELLANT THE DRUG QUANTITY
AND LEADERSHIP ROLE STATED IN THE PRESENTENCE
REPORT, WITHOUT THE PROSECUTION PRESENTING ANY
EVIDENCE OR TESTIMONY TO PROVE THE FACTUAL
ACCURACY AND RELIABILITY OF THE INFORMATION IN
THE PRESENTENCE REPORT.

(CV Dkt. 2»at 17; CV Dkt. 1 at 8).
Discussion

In each of the four grounds, Petitioner claims that his counsel was ineffective. The Supreme
Court has set forth a'two-‘part test for analyzing ineffective assistance of counsel claims. Strickland

v. Washington, 466 U.S. 668, 687 (1984). According to Strickland, the petitioner must,

[flirst, . . . show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was
not functioning as the “counsel” guaranteed the defendant by the
Sixth Amendment. Second, the defendant must show that the

4
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deficient performance prejudiced the defefxse._ This requires showing
that counsel’s errors were so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable.

Id. Petitioner must satisfy both elements, othérwise “it cannot be said that the conviction or death
sentence resulted from a breakdown in the adversary procéss that renders the result unreliable.” Id.
U]timatély, he bears the burden tb overcome “the law’s preéumpti_on that counsel will fulfill the role
| in the adversary process that the Amendﬁent envisions. The proper measure of attorney performance

remains simply reasonableness under prevailing professional norms.” Jd. at 688 (internal citation

omitted).

Because they are related, Grounds One and Two will be disc_uséed together, and Grounds

Three and Four will be discussed together.
A. Grounds One and Tw6

In Gfound One, Petitioner claims ineffecti;/e assistance of counsel for his counsel’s failure
to: (1) challenge the United States’ jurisdictién over the interdicted vessels.; (2) raise a claim of
pros¢¢utorial misconduct for knoWingly and intentionally indicting, charging, proseéuﬁng,_and
convictix}g petitioner without jurisdiction; (3)'raise aclaim that the United States lacked jurisdiction
over the alleged cocaine at issue; and (4) fully and faifly_ investigate the jurisdictional issue.
Similarly, in Ground Two, he argues that his counsel failed to raise on appeal that the district court
erroneously instructed the jury that the vessels were subject to the jurisdiction of the United States

and that the cocaine was being imported into the United States.
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Petitioner’s claims are based on his allegations that the 5emi—submersible vessels were
interdicted within the territorial waters of Colombia and that the United States, therefore, had no

authority to proscribe conduct of those on board or otherwise connected to the vessels and their

cargo.

The Constitution of the Unifed States empowérs Congress “[t]o define and punish Piraciés
and 4Felonies committed on the high Seas, and Offences against the Léw of Nations.” U.S. Const.
Art. 1, § 8,cl. 10. The clause, as interpreted by the Supreme Court, grants to the United States “the
power to define and punish piracies, the power to define and punish felonies committed on the hi.gh
seas, and the power to define énd punish offenses against the law of natjons.” Unitéd S'tates 12

Bellaizac —Hurtado, 700 F.3d 1245, 1248 (11th Cir. 2012). The United Statesrecognizes the “high

seas,” otherwise known as international waters, as those waters located more than twelve (12) miles

from foreign coasts, See U.S. v. McPhee, 336 F.3d 1269, 1273 (11th Cir. 2003) (“The United States
generally recognizes the territorial seas of foreign nations up to twelve nautical miles adjacent to
.rec-ogni_zed fofeign coasts.”). And the Maritime Drug Law Enforcement Act’s prohibifion on
“knowingly or intentionally . . . manufactur{ing] or distribut[ing], or possess[ing] with fntent to
manufacture or distribute, a controlled substance,” 46 US.C. § 70503(a)(1),"‘app1ies even though
the actvi.s committed outside the territorial jurisdiction of the Unitéd States.” Id. at § 70503(b).
Under the act, “a vessel_"\zvithdut nationglity” is subject to the jurisdiction of the United States. Id. §

70502(c)(1)(A).

Petitioner appears to concede that the vessels were stateless. (See CV Dkt. 10 at 6 (“It is

irrelevant that the vessels interdicted by the Coast Guard on May 16, 2009[,] and J uly 27,2009, were
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stateless vessels . . . .”)). Nevertheless, he states that the May 15, 2009 and July 27, 2009
interdictions .occurred in Colombian territorial waters. Referring to a c-ertiﬁcation by the United
States Coast Guard Commander involved in the inté;dictions, Petitioner states that the May 15, 2009
interdiction occurred about sixty-ﬁve (65) miles offthé coast of Colombia, while the July 27, 2009
interdiction occurred about seventy (70) miles off thg coast of Colombia. (CV Di(t. 11 Ex. 1at2,5).
Citing United States v. Louisiana, 394 U.8S. at 22-23_ (1969), and BeI_laizbc—Hurrado, 700 F.3d at
1258, Petitioner contends that Coiombia’s territorial waters extend 2OQ miles from its coastli.neland
that, because the vesselé were interdicted less than that distance from the coastline, the Unitéd States

could not assert jurisdiction over them.

| The court in Louisiana expressly noted that a coastal nation may propefly exeﬁ jurisciiction
“iﬁ a contiguous zone nét to exceed 12 miles from the coast.” 394 U.S. at 23 n.26 (erﬁphasis added)
{citation and iniefnal quotation marks omitted). Louisianq therefore does not support Petitioner’s
contentions. Each vessel was interdicted beyond Colombia’s twelve-mile territorial limit and was,
therefpre, subject to ihe United States; jurisdiction “[t}o define and punish. .. F elonies committed

on the high Seas.” U.S. Const. Art. 1, § 8, cl. 10.2

In Bellaizac-Hurtado, the Eleventh Circuit reasoned that “[blecause drug trafficking is not
a violation of customary intemational law, . . . Congress exceeded its power, under the Offences

Clause [of the U.S. Constitution] when it proscribed the defendants’ {drug trafficking] conduct in

"2 Petitioner also appears to argue that the. United States erred by citing to trial testimony that the May 15, 2009
interdiction occurred fifty miles from the coast of Colombia and the July 27, 2009 interdiction occurred approximately
200 miles from the coast of Colombia. (CV Dkt. 5 at 12-13; CV Dkt. 10 at 6). It is unnecessary to address this
contention since Petitioner’s conceds that the interdictions occurred approximately sixty-five (65) miles and seventy (70)
miles off the coast of Colombia demonstrates that the vessels were in international waters, subject to the jurisdiction of
the United States. - .
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. the territorial waters of Panama.” Bellaizac-Hilrtado, 700 F.3d at 1258. Since the vessels in this case
were intercepted in international, rather than territorial waters, Bellaizac-Hurtado is distinguishable

from and therefore inappliéable to this case.

To the extent Petitioner contends that thé cocaine was not subject to the jurisdiction of the
“United Stétes because the individuals arrested on board the interdicted vessels indicated the drugs
were not destined for the United States® and that the stafufes citedr in the Indictfnenf do not apply
because the coﬁdqct took place in the te;ﬁtory or waters of apother country, those contentions are

without merit, for the reasons discussed.

As explaineci, ihe vessels were subject to the jurisdiction of the United Sﬁtes because they
wer.e in intematioﬁal waters. Congregs expressly iniended that Title 21 of the United States Code,
Section 959, ‘.‘fgach acts of manufacture or distribution committed outside the territorial jurisdiéti on
of the United States,” 21 U.S.C. § 959(d). And the Eleventh Circuit has consistently “upheld the
authority of Congress to extend [] the criminal jurisdiction of this country to aﬁy stateless vessel in
'mtgrnational watefs engaged inthe dis&ibuﬁon of controlled substance_:s.’f United States v. Caﬁpbell,

743 F.3d 802, 810 (11th C1r 2014) (alteration in original) (internal quotation marks omitted).

Finally, Petitioner argues, with respect to Count Three, that the Court failed to correctly
instruct the jury on the element of jurisdiction and with regard to the intended destination of the

cocaine. However, a review of the trial transcript demonstrates that the jury was instructed:

' Petitioner relies on responses on the interview forms indicating that “all of the alleged drugs on the [self-propelied
semi-submersible] and [go fast boat] went to Ecuador, Panama, Guatamala, and Mexico.” (CV Dkt. 2 at 5). ‘

7
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As to Count One . . .. Iinstruct you that the vessels interdicted on
May 15th and 16th of 2009, as well as the vessel interdicted on July
27, 2009 were vessels subject to the jurisdiction of the United States.

[A]s to Count Three, the defendant can be found guilty only if the
following facts are proved beyond a reasonable doubt: One, again, two
or more people in some way agree to try to accomplish a shared and
unlawful plan; two, again, that the defendant knew the unlawful
purpose of the plan and willfully joined in it; and, three, that the object
of the unlawful plan was to distribute a mixture and substance
containing a detectable amount of cocaine, knowing and intending that
such substance would unlawfully be imported into the United States.

(CR Dkt. 85 at 89-92).
The jury was further instructed:

the word knowingly means that an act was done voluntarily and
intentionally and not because of a mistake or by accident.

The word willfully means that the act was committed voluntarily and
purposely with the intent to do something the law forbids, that is,
‘with the bad purpose to disobey or disregard the law.

While a person must have acted with the intent to do something the
law forbids, before you can find that the person acted willfully, the
person need not be aware of the specific law or rule that his conduct
may be violating. ' .

(CR. Dkt. 85 at 95). -

As to Count One, the jury was correctly instructed that the interdicted vessels were subject
to the jurisdiction of the United States. See 46 U.S.C. § 70504(a) (“Jurisdiction of the United States

- with respect to a vessel subject to this chapter is not an element of an offense. Jurisdictional issues
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arising undeér this chapter are preliminary questions of law to be determined solely'By the trial

judge.™).

As to Count Three, the jury inst;uction trackedA the elemcntg that the Gove@ent Was
required to prove. See 21 fJ.S.C. § 959(a) (“I_t shall be unlawful for any peréon to manufacture or.
distributé acontrolled substance . . . iniending, knowing, or having reasonable cause to beliéve that
such sﬁbst-ance or chemical will be unlawfully importéd into the United States or intol waters within
a distance of 12 miles of the coast of the Uniﬁ_éd States.”). And although Petitioner briefly contends
* that the Court incorrectly described the bur(_ien of proof, he neither explains nor provides sﬁpport for
* that assgrtion. The trial transcript demonsirates that the jury was correctly insﬁ‘ucted that it could find

Petitioner guilty only if thé required facts werev proven be&ond a reasqnabl'e doubt. (CR Dkt. 85 at

8.

Because the vessels were subject to the jurisdiction of thelUnited States, Petitioner cannot
show that His counsel’s performahce wés deficient in failing to raise tﬁe arguments relating to
 jurisdiction, or that any of the claimed errors by é’ofmsel with régard to jurisdictiqn prejudiced h1m
See U.S. v. Winfield, 960 F.2d 970,974 (11th Cir_. 1992) (“[A] lawyer's failure to presen}e ameritléss

issue plainly cannot prejudice a client.”). Accordingiy, Grounds One and Two are denied.

4 Petitioner also argues that the Court erred by waiting until trial began to decide whether the interdicted vessels were
subject to the jurisdiction of the United States. The Government moved for a pretrial determination that the jurisdiction
over the vessels was established by State Department certifications, but the Court delayed its jurisdictional determination
until it could consider evidence at trial to support the certifications. (CR Dkt. 44; CR Dkt. 84 at 131-132). Petitioner’s
argument is without merit. See United States v. Tinoco, 304 F.3d 1088, 1112 (11th Cir. 2002) (affirming jurisdictional
determination made after considering trial testimony). :
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B. Grounds Three and Four

In Grounds Three and four, Petitioner alleges that his counsel failed to rang on appeal the
issue of drug quantity and type as‘required elements for determination by the jury, thereby resulting -
in an erTroneous increase in his sentence, in violation of his right to due process. Petitioner also
challenges the Court’s determination to attribute to him, for sentencing purposes, & leadership role
" inthe conspiracy, without any presentation of evidence by the Government at the senténcing hearing

on that issue.

- . The jury determined that Petitioner was guilty on all counts, including Count Three, which
charged that Petitioner conspired to distribute “5 hlog@s or more of cocaine,” While “knowing and
intending that sﬁch substarice would be unlawfully imported into the United States. (CR. Dkt. 64 at
2-3).The p_reséntencc investigation report held Petitioner accountable for more than 44,000 kilograms
of cocaine. (CR Dkt. 80 at 24; CV Dkt. 2 at 15). Amornig other cases, Petitioner citesAlieyne v. United
States, 133 S. Ct. 2151 (2013), in support of his assertion that the jury was required to deter;nine the
quantity and type of drugs attributed to him. However, Pptitioner misconstrues Alleyne as requiring

that the jury determine the precise drug quantity attributable to a defendant.

Under Alleyne, “[alny faqt that, by law, increases the penalty for a crime is an ‘element’ that
must be submitted to the jury and found beyond a reasonable doubt.” 133 S. Ct. at 2155. Although
Petitioner argues that the jury should have fnade findings of drug shipments and drug quantiti€s
resulting in the more than 44,000 kilograms of cocaine he was held accountable foy, what triggered
Petitioner’s maﬁdatory minimum sentence of teﬁ years was the jury’s finding of at least five

kil-ograms of cocaine. See 21 U.S.C. § 841 (b)(l)(A)(ii)(II). Petitioneér concedes (CV Dkt. 2 at 14-15),

10
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that the Indictment charged, and the jury found, that he conspired to distribute “5 kilograms or more
of cocaine.” (CR. Dkt. 64 at 2-3 (emphasis added)). He was therefore senteﬁcéd to the minimum

mandatory term based on the jury’s finding of drug quantity. His arguments dre without merit.

As for hi's claimof ineffective assistance of counsel based on his leadership role eﬁhancement,
~ his contention that the enhancement was applied without evidence or ‘testimoﬁy is simply not
accurate. Although additional evidence or testimony was not presented during the sen.tencing hearing,
the Court relied on the trial testimony in applying the aggravating role enhancement.” See United
Staie,s v. Guyton, 596 F. App’x 873, 877 (11th Cir. 201 5) (t_:xplaining thatAthe court “was permitted

to consider the entire record before it at sentencing.”).

As Petitioner has not demonstrated that his counsel erred in failing to raise these sentencing-

related arguments, Grounds Three and Four are denied.
C. Evidentiary Hearing |

An evidentiary hearing is not warranted because “it plainly appears from the face of the
motion and any annexed exhibits and the prior proceédings in the case that the movant is not entitled

to relief.” Broadwater v.- United States, 292 F.3d 1302, 1303 (11th Cir. 2003).

5 Specifically, the Court stated:

1 note that the defendant has objected to the factual variation set forth in Paragraphs

8 through 20 under the offense conduct portion of the presentence report. I would

imagine that he does not agree or would never stipulate to those facts; but in my

view, the facts accurately reflect the evidence and testimony that was elicited at the
" trial of this case over which I presided.

(CRDkt. 80 at 5). The Court determined and explained that the facts in the PSR were credible in light of the evidence
presented at trial. '

11
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Accordingly, Petitioner's Motion to Vacate, Set Aside, or Corréct Sentence pursuant to 28
U.S.C. §2255(CV Dkt. 1)is DENIED. The clerk is directed to enter judgment agai;lst Petitioner and

close this case.

Certificate of Appealability Denied

A prisoner whose motion to vacate is ﬁnsuccgssful has no absolute right to appeal a district |
court's denial of his motioﬁ. 28 US.C. ‘§ 2253(c)(1). Rjatber, a district court must first issue a |
certificate of appeal-ability (COA). Id. “A [COA] may issue . . . only if the applicant has made a
substantial showing of the denial of a constitutional right.” Id. at § 2253(6)(2-)_. To make such a
showing, Petitioner “must demonst_rafe that reasonable jﬁrists would find the district court's
assessment bf the constitutional claims debatable or wrong,” Tennard v. Dretke, 542 U.S. 274, 2‘82,
124 S.Ct. 2562, 159 L.Ed.2d 384 (2004) (quoting Slack v. McDaniel, 529 U.S. 473, 484, 120 S.Ct.
1595, 146 L.Ed2d 542 (2000)), or that “the issues ‘presented were ‘adequate to deserve
encouragement to pi'oceéd further.” * Miller-El v. Cockrell, 537 U.S. 322, 33'5—36, 123 S.Ct. 1029,
154 L.Ed.2d 931 (20035 (quoting Barefooi V. Estelle, 463 U.S. 880, 893 n. 4, 103 S.Ct. 3383, 77
L.Ed.2d 1090 (1983)). Petitioner cannot make that showing. Sinée he is not entitled to a certiﬁcaté

of appealability, he is not entitled to appeal in forma pauperis.

- ®
DONE AND ORDERED this _/Z day of October, 2017.

United States District Judge

Copies to: Petitioner, pro se, Counsel of record

12
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NUNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

LAURENANO ANGULO RIASCOS,

Plaintiff,
A B ' - : Case No: 8:14-cv-2558-T-27JSS
| Criminal Case No. s:10-¢r-5045T-27TBM |
| UNITED STATES OF AMERICA,

Defendant. |

JUDGMENT

ITIS ORD‘ERED AND ADJUDGED that pursuant to the Court’s Order entered October
13,2017, theA P]aihti_ff’s motion to vabate, set aside or correct sentence, is hereby denied.

ELIZABETH M. WARREN, CLERK

~ By: B. Sohn, Deputy Clerk
Date: October 17, 2017 |
Copies furnished to:

Counsel of Record
Unrepresented Parties
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~ Appealable Orders: Courts of Appeals have jurisdiction conferred and strictly limited by statute:

(a) Appeals from fi nal orders pursuant to 28 U.S.C. Section 1291: Only final orders and judgments of district courts, or final orders
. of bankruptcy courts which have been appealed to and fully resolved by a district court under 28 U.S.C. Section 158, generally are -
appealable. A final decision is one that “ends the litigation on the merits and leaves nothing for the court to do but execute the
‘judgment.” Pitney Bowes, Inc. V. Mestre, 701 F.2d 1365, 1368 (11th Cir. 1983). A magistrate judge’s report and recommendation

is not final and appealable until judgment thereon is entered by a district court judge. 28 U.S.C. Section 636(c).

(b) In.cases mvolvmg multiple parties or multiple clalms a judgment as to fewer than all parties or all claims is not a final,
appealable decision unless the district court has certified the judgment for immediate review under Fed.R.Civ.P. 54(b), Williams
v. Bishop, 732 F.2d 885, 885-86 (11th Cir. 1984). A judgment which resolves all issues except matters, such as attorneys’ fees and
costs, that are collateral to the merits, is immediately appealable. Budinich v. Becton Dickinson & Co., 486 U.S. 196, 201, 108 S.
Ct. 1717, 1721-22, 100 L.Ed.2d 178 (1988); LaChance v. Duffy’s Draft House, Inc., 146 F.3d 832, 837 (1 1th Cir. 1998).

() Appeals pursuant to 28 U.S.C. Section 1292(a): Appeals are permitted from orders “granting, continuing, modifying, refusing
or dissolving injunctions or refusing to dissolve or modify injunctions...” and from “[i]nterlocutory decrees...determining the rights
and liabilities of parties to admiralty cases in which appeals from final decrees are allowed.” Interlocutory appeals from orders
denying temporary restraining orders are not permitted.

(d) Appeals pursuant to 28 U.S.C, Section 1292(b) and Fed.R.App.P.5: The certification specified in 28 U.S.C. Section 1292(b)
must be obtained before a petition for permission to appeal is filed in the Court of Appeals. The district court’ s denial of a motion
for certification is not itself appealable.

(e) Appeals pursuant to judicially created exceptions to the finality rule: Limited exceptions are dxscussed in cases including, but
not limited to: Cohen V. Beneficial Indus. Loan Corp., 337 U.S. 541,546,69 S.Ct. 1221, 1225-26, 93 L.Ed. 1528 (1949); Atlantic

Fed. Sav. & Loan Ass’n v. Blythe Eastman Paine Webber, Inc., 890 F. 2d 371, 376 (11th Cir. 1989); Gillespie v. Umted States
Steel Corp., 379U S. 148, 157, 85 S. Ct. 308, 312, 13 L.Ed.2d 199 (1964).

Time for F |Img The timely filing of a notice of appeal is mandatory and junsdxct:onal Rmaldo v, Corbett, 256 F 3d 1276, 1278 (11th Cir.
2001). In civil cases, Fed.R. App.P.4(a) and (c) set the following time limits:

(a) Fed.R.App.P. 4(a)(1): A notlce of appeal in compliance with the requirements set forth in Fed.R.App.P. 3 must be filed i in the
district court within 30 days after the entry of the order or judgment appealed from. However, if the United States or an officer or
agency thereof is a party, the notice of appeal must be filed in the district court within 60 days after such entry. THE NOTICE
MUST BE RECEIVED AND FILED IN THE DISTRICT COURT NO LATER THAN THE LAST DAY OF THE APPEAL
PERIOD - no additional days are provided for mailing: Special filing provisions for inmates are discussed below,

(b) F ed.R.Apb.P. 4(a)(3): “If one party timely files a notice of appeal, any other party may file a notice of appeal within 14 days after
the date when the first notice was filed, or within the time otherwise prescribed by this Rule 4(a), whichever period ends later.”

«©) Fed.R.App.P.4(a)(4): If any party makes a timely motion in the district court under the Federal Rules of Civil Procedure of atype
specified in this rule, the time for appeal for all parties runs from the date of entry of the order disposing of the last such timely
filed motion.

(d) Fed.R.App.P.4(a)(5) and 4(a)(6): Under certain limited circumstances, the district court may extend the time to file a notice of -
appeal. Under Rule 4(a)(5), the time may be extended if a motion for an extension is filed within 30 days after expiration of the
time otherwise provided to file a notice of appeal, upon a showing of excusable neglect or good cause. Under Rule 4(a)(6), the
time may be extended if the district court finds upon motion that a party did not timely receive notice of the entry of the judgment
or order, and that no party would be prejudiced by an extension.

(e) Fed.R.App.P.4(c): If an inmate confined to an institution files a notice of appeal in either a civil case or a criminal case, the notice
of appeal is timely if it is deposited in the institution’s internal mail system on or before the last day for filing, Timely filing may
be shown by a declaration in compliance with 28 U.S.C. Section 1746 or a notarized statement, either of which must set forth the
date of deposit and state that first-class postage has been prepaid.

Format of the notice of appeal: Form 1, Appendix of Forms to the Federal Rules of Appellate Procedure, is a suitable format. See also
Fed.R.App.P. 3(c). A pro se notice of appeal must be signed by the appellant.

Effect of a notice of appeal: A district court loses jurisdiction (authority) to act after the filing of a timely notice of appeal, except for actions
in aid of appellate jurisdiction or to rule on a timely motion of the type specified in Fed.R.App.P. 4(a)(4).




