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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

EDWIN APONTE, : CIVIL ACTION ILE JUN 
Petitioner, : 03,2016  

V. 

JAMES ECKAIRD, et al., : NO. 15-561 
Respondents. 

ATION 

LYNNE A. SITARSKI 
UNITED STATES MAGISTRATE JUDGE 

Before the Court is apro se Petition for Writ of Habeas 

U.S.C. § 2254 by Edwin Aponte ("Petitioner"), an individual 

Correctional Institution -Smithfield in Huntingdon, 

to me for a Report and Recommendation. For the following 

that the petition for habeas corpus be DENIED. 

June 3, 2016 

filed pursuant to 28 

incarcerated at the State 

This matter has been referred 

I respectfully recommend 

I. BACKGROUND' 

The Pennsylvania Superior Court provided the fo recitation of the facts: 

[Petitioner]'s convictions stem from theAugust 17, 2006 
shooting death of M.W., to whom [Petitioner] pwed  money. At 
approximately 3:30 p.m. on the day in question, vI.W. was driving 
his car in Philadelphia with his girlfriend, Sheena U. As they 

0 proached C and Ruscomb Streets, M.W. saw liPetitioner],  exited 
CO' he car, and began to converse with [Petitioner]. The two men 

GO began to engage in a fistfight which was broken up a number of 
times by people in a crowd that had gathered, but then was 
resumed by the two pugilists. The final time the fight was stopped, 
[Petitioner] was bleeding. At that point, [Petitioner] retrieved a 

1  Respondents have submitted the relevant transcripts ard portions of the state court 
record ("SCR") in hard-copy format. Documents contained in the SCR are indexed and 
numbered Di through D23 and will be cited to as "SCR No. 
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ss to the events. 
a G[eiger], with 
obtained the gun 
Commonwealth 
the fight, he did 
rient that [Velez] 

as substantive 
police that he 
indicated that 

Commonwealth 
t were made by 
md at the crime 

gun and shot M.W. multiple times, including t'tvice  in the back. 
Sheena G[eiger] witnessed the entire incident and testified that 
[Petitioner] pulled the gun from his person before he shot M.W. 

[Emmanuel Ramos] was also an eyewitll 
His testimony was consistent with that of Shee 
the exception that [Ramos] stated that [Petitioner 
from a bystander. [Elijah Velez] was called as 
witness, but from the stand said that while he sa 
not witness the shooting. A March 6, 2007 state 
gave to police and adopted was then introduc 
evidence. In that statement, [Velez] informe 
viewed the fight and the shooting; [Vele2 
[Petitioner] pulled the gun fom his waist. Th 
established that the victim had seven wounds ti 
six bullets and that eight fired casings were ft 
scene. 

[Petitioner] testified in his own defense and maintained that 
while he and [Ward] were engaged in the physical altercation, 
[Petitioner] retrieved a gun from the victim's wistband and then 
shot [Ward]. 

(Commonwealth v. Aponte, No. 1865 EDA 2009, slip op. at 1-2 (Pa. Super. Ct. Oct. 26, 2010), 

ECF No. 9-1 [hereinafter "Sup. Ct. Oct. 26, 2010 Dec."]). 

Following a jury trial in the Court of Common Pleas of Philadelphia County, Petitioner 

was convicted of murder in the first degree, 18 Pa. Cons. Stat. § 2502(a), and possession of an 

instrument of crime, 18 Pa. Cons. Stat. § 907(a). ( v. Aponte, No. CP-5 1-CR-

000970 1-2007 (Phila. Cnty. Corn. P1.), Criminal Docket at 3-4).1 On January 12, 2009, Petitioner 

was sentenced to life in prison without parole for the murder 

of one-to-two years' incarceration for possessing an instrument 

Following the denial of Petitioner's timely post 

trial counsel, filed a direct appeal raising the following claims 

(1) [Petitioner] should be awarded an arrest of juc 
of first degree murder as the Commonwealth 

2 

viction and to a concurrent term 

crime. (Crim. Docket at 3). 

motions, Petitioner, through 

ted verbatim) 

nt on the charge 
not prove all of 



the elements of that crime beyond a reasonable doubt. More 
specifically, the Commonwealth did not prove that the [Petitioner] 
acted with malice or a specific intent to kill. 

[Petitioner] must be awarded a new trial as the Coirt erred where it 
failed and refused to give a self-defense or justification charge 
where said charge was mandatory pursuant to the evidence as the 
[Petitioner] raised the issue of self-defense when he took the stand 
and testified. 

[Petitioner] must be awarded a new trial as the resilt of Trial Court 
error, where the Court permitted evidence of "prior bad acts," 
pursuant to Rule 404(b) but . . . the alleged proative value was 
outweighed by unfair prejudice and.. . the Commonwealth could 
not make out a prima facie case that the alleged conduct was a 
prior bad act. More specifically, the Commonwealth's theory was 
that certain letters written by [Petitioner] were "threats"; the 
[Petitioner] has a right of free speech and, more importantly, has a 
right to defend himself where he was writing lettes to a third party 
in an attempt to make further investigation of the case, these acts 
did not constitute prior bad acts. 

[Petitioner] should be awarded a new trial as the 'result of the Trial 
Court's error where the Court failed and refused to grant a mistrial 
after it learned that the [Petitioner's] brother had made 
inappropriate remarks to at least one member of & jury who then 
communicated those remarks to many of the othermembers of the 
jury and where, upon a fair reading of a later colloquy of those 
jurors, it was apparent that some of the jurors wre uncomfortable 
and that the trial should not have been permitted tp proceed. 

[Petitioner] should be awarded a new trial as a result of Court error 
where it failed and refused to grant a mistrial even though the 
prosecutor engaged in highly, and unfairly pfejudicial closing 
argument that was contemporaneously objected t. 

(Statement of Matters Complained of Pursuant to Rule of Appellate Procedure 1925(b), SCR No. 

D9). The Trial Court issued an opinion pursuant to Rule of Appllate Procedure 1925(a), finding 

each of these claims to be without merit. (Commonwealth v. Apbnte, No. CP-5 l-CR-0009701-

2007, slip op. (Phila. Cnty. Corn. P1. Feb. 22, 2010), SCRNo. I1O [hereinafter, "Phila. Cnty. 
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Corn. P1. Feb. 22, 2010 Dec."]). On October 26, 2010, the 

Oct. 26, 2010 Dec.), and on April 13, 2001, the Pennsylvania S 

for allowance of appeal, (Crim. Docket at 10). 

On June 30, 2011, Petitioner filed apro se petition for 

Conviction Relief Act, 42 Pa. Cons. Stat. § § 9541, etseq. ("P 

court's denial of his motion for a mistrial violated Petitioner's S 

the jury was not impartial and unbiased following improper 

that counsel was ineffective for failing to argue on direct appeal 

Court affirmed, (Sup. Ct. 

Court denied a petition 

under Pennsylvania's Post-

"), contending that the trial 

Amendment rights because 

by Petitioner's brother, and 

Petitioner was denied his 

rights under the Confrontation Clause of the Sixth Amendment when a police officer testified at 

trial to a police report which he did not prepare. (Pet'r's Mot. for Post-Conviction Collateral 

Relief 3, SCR No. D14). 

Counsel was subsequently appointed. On June 28, 2012, filed a no-merit letter 

pursuant to the rule set forth in Commonwealth v. Turner, 544 927 (Pa. 1988), and 

Commonwealth v. Finley, 550 A.2d 213, 215 (Pa. Super. Ct. 198). (No-Merit Letter, SCR No. 

Dl 5). In the letter, counsel stated that neither of Petitioner's c1airis had arguable merit, and 

requested to withdraw as counsel. (Id,). The PCRA Court then issued a notice of intent to 

dismiss pursuant to Pennsylvania Rule of Criminal Procedure 90.2  Petitioner filed apro se 

response to that notice, setting forth additional support for the claims set forth in the pro se 

PCRA petition. (Pet'r's Reply to Rule 907 Notice 2-3, SCRNo. 1),16). Petitioner also raised 

two new claims: (1) ineffective assistance of trial counsel for failing to request a curative 

2  The Rule 907 Notice does not appear on the docket, nor is the document itself 
contained within the State Court record. However, Petitioner doe 3 not presently contest that the 
PCRA Court issued such a notice, nor did he so argue before the superior Court on PCRA 
appeal. (See Commonwealth v. Aponte, No. 1849 EDA 2013, s1ir op. at 3 n.3 (Pa. Super. Ct. 
Oct. 6, 2014)). 

ri 



instruction after the jury overheard or learned that Petitioner's brcther said "not guilty" to a 

member of the jury; and (2) ineffective assistance of all counsel fr failing to pursue a Brady 

claim where the Commonwealth did not disclose that one of its tetifying witnesses, Emmanuel 

Ramos, was incarcerated, and was promised leniency in an unrelaed criminal case in return for 

his testimony. (Id. at 4-5). Petitioner further alleged that PCRA 4 ounsel was ineffective for 

failing to diligently communicate with Petitioner. (Id. at 5-6). Inresponse, PCRA counsel filed 

a second letter with the PCRA Court on October 26, 2012 explai4ing that Petitioner's Brady 

claim was without merit, and that, his claim of PCRA counsel ineffectiveness was not cognizable. 

(Resp. to Pet'r's Reply, SCRNo. D17). 

On June 3, 2013, the PCRA Court dismissed Petitioner's PCRA petition without a 

hearing and permitted PCRA counsel to withdraw. (Order, SCRI'4o. D19). Petitioner timely 

appealed, raising the following claims in his pro se statement of rnafters complained of on appeal 

(recited verbatim): 

Ineffective assistance of. . . trial counsel for faiure to raise a 6th 

amendment violation, when officer gave testimopy which denied 
[P] etitioner fair opportunity to confront accuser; 

Ineffective assistance of counsel for failing to ak for a curative 
instruction to [the] jury. [Petitioner] was prejudiced when trial 
counsel asked for a mistrial and not. . . for a curative instruction. 

Ineffective assistance of counsel for failure to raise Brady 
Violation. Trial counsel and appointed PCRA c9unsel both failed 
to raise claim, when witness was offered leniency for his 
cooperation in [Petitioner's] trial and [Petitioner] has letters asking 
PCRA counsel to raise claim. 

Ineffective assistance of PCRA counsel for a defective Finley 
letter. Counsel did not list each issue appellant wished to have 
reviewed, in doing [s]o counsel did not do what was necessary to 
secure a withdrawal. 



(Statement of Matters Complained of on Appeal Pursuant to Pa. 1.A.P. 1925(b), SCR No. D22). 

The PCRA Court issued a 1925 (a) opinion denying these claims n March 21, 2014, 

(Commonwealth v. Aponte, No. CP-5 1 -CR-0009701-2007, slip 

21, 2014 [hereinafter, "Phila.Cnty. Corn. P1. March 21, 2014 

Superior Court affirmed on October 6, 2014, finding the claims 

Aponte, No. 1849 EDA 2013, slip op. at 3 n.3 (Pa. Super. Ct. 0 

[hereinafter, "Sup. Ct. Oct. 6, 2014 Dec."]). Petitioner did not 

Pennsylvania Supreme Court. 

On February 2, 2015, Petitioner filed apro se petition for 

the following claims for relief (restated for clarity): 

(Phila. Cnty. Corn. P1. March 

"]), SCR No. D23), and the 

s, (Commonwealth v. 

6, 2014), ECF No. 9-2 

an allowance of appeal to the 

t of habeas corpus, raising 

Insufficiency of the evidence to support Petitionerf s conviction for first degree 
murder because malice, ill will, and specific intent to kill were not proven beyond 
a reasonable doubt; the jury charge should have inluded self-defense and 
mistaken belief voluntary manslaughter, and trial ¶ounsel was ineffective for 
failing to request that mistaken belief be part of the charge; 

The trial court erred by allowing letters written byl Petitioner to be admitted as 
evidence of Petitioner's prior bad acts where the Commonwealth could not make 
out that the evidence in question constituted a bad act and where the probative 
value of the letters was, outweighed by unfair prejudice, and trial counsel was 
ineffective for failing to object to the admission .oi this evidence; 

Petitioner was denied his rights under Article 1 § of the Constitution of the 
Commonwealth of Pennsylvania and the Sixth Ar endment to the Constitution of 
the United States of America when the trial judge refused to grant a mistrial after 
the Petitioner's brother had improper contact witi the jury; 

Prosecutorial misconduct for violating Petitioner' Sixth Amendment 
confrontation rights by allowing an official report be entered into evidence 
from other than the official source; 

Cumulative errors made by counsel must be 
ineffective assistance of counsel claim; 

in evaluating the 



Ineffective assistance of trial and direct appeal cobsel for failing to raise a 
violation of Petitioner's confrontation clause rights when a police officer testified 
as to the contents of a report produced by a different, non-testifying officers; 

Ineffective assistance of counsel of trial, direct 
failing to litigate a Brady claim based on the p 
Emmanuel Ramos was offered leniency in an i 
testifying in Petitioner's case 

(Pet'r's Mem. of Law 15-50, ECF No. 1-1). 

and PCRA counsel for 
n's failure to disclose that 
[criminal matter for 

The petition for writ of habeas corpus was assigned to the Honorable Lawrence F. 

Stengel, who referred it to .me for a Report and (Order, ECF No. 5). The 

Commonwealth filed a response, (ECF No. 9) and Petitioner a (ECF No. 10). The matter 

has been fully briefed and is ripe for disposition. 

II. LEGAL STANDARD 

A. Exhaustion and Procedural Default 

The Antiterrorism and Effective Death Penalty Act of 199,6 ("AEDPA") grants to persons 

in state or federal custody the right to file a petition in a federal curt seeking the issuance of a 

writ of habeas corpus. See 28 U.S.C. § 2254. Pursuant to the A1DPA, "a district court 

ordinarily cannot grant a petition for a writ of habeas corpus arisiig from a petitioner's custody 

under a state court judgment unless the petitioner first has exhauted his available remedies in 

state court." Houck v. Stickman, 625 F.3d 88,93 (3d Cir. 2010)  (citing 28 U.S.C. § 2254(b)). 

The exhaustion requirement is rooted in considerations of comity and "is principally designed to 

protect the state courts' role in the enforcement of federal law and [to] prevent disruption of state 

Only the first four of these claims are set forth in Petitiner' s pro se habeas petition, 
while the rest of the claims are alleged throughout memorandum of law filed on the same day as 
the habeas petition. Accordingly, the Court has opted to follow the claims presented in his 
supporting memorandum, rather than the habeas petition. 



judicial proceedings." Duncan v. Walker, 533 U.S. 167, 179 (201) (quoting Rose v. Lundy, 455 

U.S. 509, 518 (1982)); see also Castille v. Peoples, 489 U.S. 346, 349 (1989). "Comity thus 

dictates that when a prisoner alleges that his continued 

violates federal law, the state courts should have the first 

provide any necessary relief." O'Sullivan v. Boerckel, 526 U.S. 

455 U.S. at 515-16) 

For a claim to be exhausted, " [b]oth the legal theory and 

claim must have been presented to the state courts, and the same: 

be available to the state court as will be employed in the federal c 

F. App'x 320, 322-23 (3d Cir. 2006) (not precedential) (quoting .i 

Pleas, Del. Cnly., Pa., 959 F.2d 1227, 1231 (3d Cir. 1992)). A si 

present" his federal claims to the state courts before seeking fede 

"one complete round of the State's established appellate review r 

at 845; see Holloway v. Horn, 355 F.3d 707, 714 (3d Cir. 2004) 

172 F.3d 255, 261 (3d Cir. 1999) ("Fair presentation' of a claim 

present a federal claim's factual and legal substance to the state 

on notice that a federal claim is being asserted.")). In Pennsyl 

includes presenting the federal claim to the Superior Court on  

for a state court conviction 

to review this claim and 

8, 844 (1999) (citing Rose, 

underpinning the federal 

d of legal analysis must 

Tome v. Stickman, 167 

v. Court of Common 

prisoner must "fairly 

habeas relief by invoking 

" O'Sullivan, 526 U.S. 

ing McCandless v. Vaughn, 

that the petitioner 'must 

in a manner that puts them 

one complete round 

or collateral review. See 

Lambert v. Blackwell, 387 F.3d 210, 233-34 (3d Cir. 2004). Thehabeas petitioner bears the 

burden of proving exhaustion of all state remedies. Boyd v. W 'zart, 579 F.3d 330, 367 (3d Cir. 

2009) (quoting Lambert, 134 F.3d at 513). 

N. 



Although exhaustion is required before seeking federal habeas review, a federal court 

may excuse the exhaustion requirement if it would be futile for peitioner to seek relief in the 

state court system. Coleman v. Thompson, 501 U.S. 722, 735 n.l 0991);  Lines v. Larkins, 208 

F.3d 153, 160 (3d Cir. 2000). However, a claim deemed exhausted because of a state procedural 

bar is "procedurally defaulted." Lines, 208 F.3d at 160; Keller v. Larkins, 251 F.3d 408, 415 (3d 

Cir. 2001) (explaining that if a petitioner is barred from seeking fljtrther relief in state court for an 

unexhausted claim, the claim is considered procedurally defa 

This Court may not address the merits of a procedurally del  faulted claim unless the 

Petitioner can establish cause and prejudice to excuse his default, or can demonstrate that failure 

to consider the claim will result in a fundamental miscarriage of j 

at 750. To demonstrate cause, the petitioner must show that "s 

the defense impeded [his] efforts to comply with the State's pro 

414 F. App'x 420, 429-30 (3d Cir. 2011) (quoting Murray v. Cc 

To demonstrate that failure to consider the claim will result in a 

justice, the petitioner must show that "a constitutional violation 

ice. See Coleman, 501 U.S. 

objective factor external to 

rule." Fogg v. Phelps, 

477 U.S. 478, 488 (1986)). 

tal miscarriage of 

probably resulted in the 

conviction of one who is actually innocent." Schlup v. Delo, 51 U.S. 298, 327 (1995) (quoting 

Murray, 477 U.S. at 496). This showing of probability is 

light of new evidence, "it is more likely than not that no 

him." Schiup, 513 U.S. at 327. 

B. Standard of Review 

The AEDPA increased the deference federal courts must 

if petitioner can show that, in 

juror would have convicted 

to the factual findings and 

legal determinations of the state courts. Woodford v. Viscotti, U.S. 19, 24 (2002); Werts v. 



Vaughn, 228 F.3d 178, 196 (3d Cir. 2000). Pursuant to 28 U.S.C. § 2254(d), as amended by the 

AEDPA, a petition for habeas corpus that has been adjudicated oAI the merits may be granted 

only if: (1) the state court's adjudication of the claim resulted in a decision contrary to, or that 

involved an unreasonable application of, "clearly established Fedral law, as determined by the 

Supreme Court of United States;" or (2) the adjudication resulted in a decision that was "based 

On an unreasonable determination of the facts in light of the evidejice presented in the State court 

proceeding." 28 U.S.C. § 2254(d)(1)-(2). Factual issues determi4ed by a state court are 

presumed to be correct, and the petitioner bears the burden of rebUtting this presumption by clear 

and convincing evidence. Werts, 228 F.3d at 196 (citing 28 U.S.C. § 2254(e)(1)). 

The Supreme Court has explained that, "[u]nder the 'contrary to' clause, a federal 

habeas court may grant the writ if the state court arrives at a conc]Iusion  opposite to that reached 

by [the Supieme] Court on a question of law or if the state court dcides a case differently than 

[the Supreme] Court has on a set of materially indistinguishable f4cts." Williams v. Taylor, 529 

U.S. 362, 412-13 (2000); see also Hameen v. State of Delaware, 412 F.3d 226, 235 (3d Cir 

2000). "Under the 'unreasonable application' clause, a federal 

the state court identifies the correct legal principle from [the 

unreasonably applies that principle to the facts of the prisoner's 

413. 

The "unreasonable application" inquiry requires the 

state court's application of clearly established federal law was 

Hameen, 212 F.3d at 235 (citing Williams, 529 U.S. at 388-89). 

'unreasonable application of component, the Supreme Court  

court may grant the writ if 

] Court's decisions but 

Williams, 529 U.S. at 

court to "ask whether the 

vely unreasonable." 

further delineating the  

that an unreasonable 
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application of federal law is different from an incorrect applic of such law and a federal 

habeas court may not grant relief unless that court determines a state court's incorrect or 

erroneous application of clearly established federal law was also i Werts, 228 F.3d 

at 196 (citing Williams, 529 U.S. at 389). 

LI 

III. DISCUSSION 

Petitioner presents seven claims for relief in the instant h petition and memorandum 

of law. Grounds One through Four largely consist of allegations state trial court error that are 

not cognizable on federal habeas review. Insofar as Petitioner a constitutional violations in 

Grounds One through Four, those claims are unexhausted and pr cedurally defaulted, with the 

exception of Petitioner's claim of insufficiency of the evidence 

Ground One. I respectfully recommend that Petitioner's insuffi 

meritless. Grounds Six and Seven are claims of ineffective assi 

Petitioner exhausted on collateral appeal; however, this Court 

denied as without merit. Lastly, Ground Five is a claim that  

as a sub-claim within 

y claim be denied as 

of counsel, which 

these claims be 

of counsel must be assessed 

cumulatively. This Court recommends that this claim be denied ts non-cognizable, or, in the 

alternative, denied as without merit as there are no cumulative of counsel to aggregate. 

A. Ground One 

Petitioner's first claim for relief contains two sub-claims. First, Petitioner argues that his 

conviction for first-degree murder was not supported by sufficier Lt evidence, and he should have 

been convicted of only unreasonable belief involuntary Second, Petitioner asserts 

11 



that the trial court erred in refusing to instruct the jury on self (Pet'r's Mem. of Law 

16-23). 

1. Sufficiency of the Evidence 

Petitioner argues that the evidence was insufficient to lish beyond a reasonable 

doubt that he committed the crime of first degree murder because Commonwealth did not 

prove that Petitioner acted with malice or a specific intent to kill. I (Pet'r's Mem. of Law 16-17, 

20-21). He contends that the jury should have found him guilty ojaly of voluntary manslaughter 

because he was acting under the unreasonable, but sincerely he1d,be1ief that the use of deadly 

force was justifiable under the circumstances; however, the trial curt excluded an instruction on 

"mistaken belief' voluntary manslaughter from the jury charge, ad counsel unreasonably failed 

to challenge this aspect of the instructions. (Pet'rs pro se Hab. Pet. ¶ 12(a); Pet'r's Mem. of Law 

17-20; Pet'r's Reply Br. 9). 

The clearly-established federal law governing Petitioner's claim that his conviction was 

based on insufficient evidence is set forth in Jackson v. Virginia, 443 U.S. 307 (1979). In 

Jackson, the Supreme Court held that, when reviewing a habeas 

sufficiency of the evidence, federal courts must ask "whether, al 

light most favorable to the prosecution, any rational trier of fact 

elements of the crime beyond a reasonable doubt." Id. at 319 (e 

standard does not allow a reviewing court to substitute its judgn 

318-19 ("[T]his inquiry does not require a court to 'ask' itself 

s challenge to the 

viewing the evidence in the 

have found the essential 

is in original). This 

for that of the jury. Id. at 

it believes that the 

evidence at the trial established guilt beyond a reasonable doubt.'). In fact, the court must defer 

to the jury's findings regarding the credibility of witnesses, the resolution of conflicts of 

12 



evidence, and the drawing of reasonable inferences. Id. To dete4nine if the evidence could 

reasonably support of a finding of guilt beyond a reasonable doubt, the court must review the 

evidence "with reference to 'the substantive elements of the criminal offense as defined by state 

law." Eley v. Erickson, 712 F.3d 837, 848 (3d Cir. 2013) (quotirg Jackson, 443 U.S. at 324). 

However, the minimum amount of evidence that the Due Process IClause requires to prove the 

offense is purely a matter of federal law. Coleman v. Johnson, 132 S. Ct. 2060, 2064 (2012) 

("[F]ederal courts must look to state law for 'the substantive elen4ents of the criminal offense,' 

but the minimum amount of evidence that the Due Process Claus6 requires to prove the offense 

is purely a matter of federal law.") (quoting Jackson, 443 U.S. at P 24 n.16). 

Petitioner exhausted his sufficiency of the evidence claim on direct appeal. In addressing 

this claim, the Superior Court applied the following standard: 

The standard we apply in reviewing the ifficiency of the 
evidence is whether viewing all of the evidence a [mitted at trial in 
the light most favorable to the verdict winner, I iere is sufficient 
evidence to enable the fact-finder to find ever' element of the 
crime beyond a reasonable doubt. In applying tl e above test, we 
may not weigh the evidence and substitute our udgment for the 
fact-fmder. . . . Moreover, in applying the abo test, the entire 
record must be evaluated and all evidence actua Ly received must 
be considered. Finally, the trier of fact while assing upon the 
credibility of witnesses and the weight of all evid nce produced, is 
free to believe all, part or none of the evidence. 

(Sup. Ct. Oct. 26, 2010 Dec., slip op. at 4) (citing Commo 

(Pa. Super. 2010)). The Third Circuit has explained that the 

sufficiency of the evidence claims is consistent with the federal 

See Eley, 712 F.3d at 848. Therefore, the state court did not 

clearly established federal law, and habeas relief is only 

v. Abed, 989 A.2d 23, 26-27 

vania standard for the 

established in Jackson. 

a standard "contrary to" 

for this claim if Petitioner - 

13 



can demonstrate that the Superior Court's decision was based on unreasonable application of 

Jackson or involved an unreasonable determination of the facts. 

Under Pennsylvania law, a person is guilty of murder in tFe first-degree when all three of 

these elements are met: "(1) a human being was unlawfully killed (2) the person accused is 

responsible for the killing; and (3) the accused acted with specifid intent to kill." 

Commonwealth v. Rivera, 983 A.2d 1211, 1220 (Pa. 2009) (citing 18 Pa.C.S. § 2502(d)); see 

also Commonwealth v. VanDivner, 962 A.2d 1170, 1176 (2009). IThe element of specific intent 

to kill may be proven by circumstantial evidence alone, and may e inferred from the use of a 

deadly weapon upon a vital part of the victim's body. Commonwalth v. Fletcher, 750 A.2d 261, 

267 (2000). The period of reflection required for premeditation t6 establish the specific intent to 

kill may be very brief; indeed, "[t]he design to kill can be formulated in a fraction of a second. 

Premeditation and deliberation exist whenever the assailant posssses the conscious purpose to 

bring about death." Commonwealth v. Drumheller, 808 A.2d 89, 910 (Pa. 2002) (internal 

quotation omitted). A person is guilty of voluntary manslaughter if: (1) he acted under a sudden 

and intense passion resulting from a serious provocation; or (2) he "knowingly and intentionally 

kills an individual" under the unreasonable belief that the killing Was justified. 18 Pa. C.S. § 

2503(a), (b). The latter definition, or "unreasonable belief invol manslaughter," has been 

colloquially referred to as imperfect self-defense. See C v. Tilley, 595 A.2d 575, 

582 (1991). 

In denying Petitioner's sufficiency of the evidence claim, the Superior Court on direct 

appeal found "that the Commonwealth's evidence was sufficient to establish [Petitioner's] 

specific intent to kill in the moments during which he retrieved a gun and emptied six bullets 

14 



from that weapon into the unarmed victim's body." (Sup. Ct. Oc. 26, 2010 Dec., slip op. at 4-

5). The Superior Court further explained that it was "within the province of the jury to determine 

whether [Petitioner], based upon the beating that was being inflicted by the victim, acted in the 

heat of passion or with the unreasonable belief that he needed to dct in self-defense." (Id. at 6). 

Accordingly, the Superior Court rejected Petitioner's argument 

for a jury to convict him of first degree murder. The Court finds 

unreasonable application of Jackson, nor did it involve an 

facts. Viewing the evidence admitted at trial in the light most fa 

any rational fact finder could find all the elements of first degree 

reasonable doubt. 

Sheena Geiger, the victim's girlfriend, testified that on 

the evidence was insufficient 

determination was not an 

determination of the 

to the Commonwealth, 

satisfied beyond a 

17, 2006, she was sitting 

in the front passenger seat of a car being driven by Marquis Wardi, the victim, when she saw 

Petitioner. (N.T. 10/29/08 at 105-07). Ward got out of the car, spoke to Petitioner, and a fight 

ensued. (Id. at 114-16). Geiger testified that a crowd developed land unsuccessfully attempted to 

break up the fight, but eventually succeeded in breaking up the fight because Petitioner "was 

bleeding" and was "pretty beat up. (Id.). According to Geiger, Ptitioner then "pulled out his 

gun and shot [Ward]." (Id. at 116-17). The crowd scattered and Ward  attempted to flee, but 

Petitioner shot Ward multiple times, pulling "the clip until he 

118-19). Geiger testified that she subsequently identified Petiti 

array and in an in-person line-up conducted approximately one 

at 127-29). 

15 

't pull it no more." (Id. at 

as the shooter in a photo 

after the death of Ward. (Id. 



Emmanuel Ramos, another witness to the fight, also testified at trial. (N.T. 10/29/08 at 

193-47). Ramos testified that on the afternoon of the shooting, hi was playing basketball with 

his brother and Elijah Velez, a friend, when he saw Ward and Petitioner get into an altercation. 

(Id. at 198). Consistent with Geiger's testimony, Ramos testified that at one point, the fight was 

halted, but subsequently resumed. (Id. at 201). Ramos stated that after the fight was stopped a 

second time, Petitioner took a gun "off of one of the other kids th t was with him" and fired at 

Ward. (Id.). According to Ramos, Ward tried to run but collapsel. (Id.). On cross- 

examination, Ramos testified that he was approximately half a block away when he observed 

these events, but he had no doubt that Petitioner obtained the gun from another individual. (Id. at 

229-32). 

Velez was also called as a witness for the Commonwealth, and denied that he was present 

at the shooting. (N.T. 10/29/08 at 249). Velez was then with a signed statement he 

gave to two police detectives on March 6, 2007. In the s Velez said that he was present 

during the fistfight and shooting, along with Ramos and Ramos' I (Id. at 255-57). The 

statement was then read to the jury: 

Q: "Question: Tell me what happened? 

"Answer: We was playing basketball md some beef 
started to go on between. . . Marquis an the guy. There 
was some fist-fighting going on at first. hen as the fist-
fighting was going on, the guy pulled out ie gun and shot 
Marquis. Then the guy who shot Marquis in off." 

Q: "Question: How long was Marquis and 
fighting before the shooting? 

"Answer: For a good five minutes 
out." 

ir.i 

other guy fist- 

the gun came 



Q: "Question: Were you able, to see where the guy who shot 
Marquis pulled the gun from? 

"Answer: From his waist." 

Q: "Question: Would you recognize the male who shot 
Marquis? 

"Answer: Yes, I used to hang out with him" 

Q: . "Question: I am showing you a photo array. Do you 
recognize anyone in this array? 

"Answer: Yes. (Indicating number four)." 

Q: "You just identified the male in position. number our. 
Where do you recognize this male from? 

"Answer: I recognize him. I used to hang out with him 
about a year ago on Albanus street. I saw him shoot 
Marquis.". 

Q: "Question: what was the fistfight over? 
"Answer: It was over I.D. and drug produpt." 

Q: "Question: What happened to Marquis I.D. and drug 
product? 
Answer: He, (indicating the male in posi ion number four) 
took it." 
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Q: "Question: How did you hear about the I.D. and drug 
product being taken? 
Answer: I was there at the first fight vhen they were 
talking about it." 

(Id. at 257-73). Velez denied that he had been asked those questins or given those answers. 

(Id.). However, he admitted that there had previously been a fight between Petitioner and Ward. 

(Id. at 275). 

The medical examiner, Dr. Gregory McDonald, testified t]iat Ward died as a result of 

multiple gunshot wounds. (N.T. 10/29/08 at 43). Dr. McDonald testified that Ward was hit by 

no fewer than seven bullets, and had entry wounds in the left uppr arm, chest, back, both legs, 

and right hand. (Id. at 44-5 1). He testified that a bullet entered the left upper arm, exited the arm 

and reentered Ward's chest, grazing the lower lobe of the left It 

and upper lobes of the right lung. (Id. at 45). He further testifi 

left leg, travelled in an upward trajectory through the bladder a 

was recovered near the hipbone area. (Id. at 48-49). The shot 

proceeded upwards and backward, into the liver. (Id. at 49-50) 

trajectory of right leg bullet was consistent with a person lying 

fired into them. (Id. at 50). Eight fired cartridge casings were 

68). 

Petitioner testified that he and Ward got into a heated ar 

fistfight. (N.T. 11/03/08 at 38). After fighting for 

and going through the lower 

another bullet entered the 

of small intestine, and 

entered the right leg also 

McDonald testified that the 

the ground and having a bullet 

at the crime scene. (Id. at 

which escalated into a 

five to ten minutes, Petitioner 

stated that he put his hands up in a "stop" motion and said he did not want to continue fighting, 

because he was bleeding and losing the fistfight. (Id. at 40-41). petitioner turned to walk away, 

and Ward hit him again. (Id. at 41). Then, according to Petiti r, he saw Ward reach towards 

W. 



his waist and believed that Ward was going to pull out a firearm. (Id.). He testified: "as I saw 

that, I grabbed Mr. Ward. After wrestling with him. . . I grabbedthe gun off his waist." (Id. at 

42:3-6). Petitioner testified that they continued to wrestle, he "got scared" and shot Ward. (Id. 

at 42:11-12). On cross-examination, Petitioner confirmed that W4ird was unarmed after 

Petitioner obtained the weapon. (Id. at 60). When asked why he ivas scared of an unarmed man 

while Petitioner was in possession of a weapon, Petitioner testified "At the time, Sir, I wasn't 

thinking. We was fighting, we was wrestling, I got ahold of the g1n, we was still wrestling, I got 

scared and I shot." (Id. at 60:10-17). He confirmed that he shot Ward  multiple times, but 

remained frightened of Ward throughout. (Id. at 60-61). 

Petitioner has not demonstrated that the Superior Court uneasonably applied Jackson or 

unreasonably determined the facts. The crux of Petitioner's arguiient is that if the jury had been 

instructed on unreasonable belief voluntary manslaughter, they wuld have convicted him of this 

lesser offense rather than first degree murder. However, the jury vas so instructed, (see 

Phila. Cnty. Com. P1. Feb. 22, 2010 Dec., slip op. at 5 & n.5); (se6 also N.T. 11/03/08 at 75:4-5, 

157-59), but rejected the contention that Petitioner acted with an 

force was necessary, and instead found the evidence sufficient to 

degree murder.4  The evidence could lead a rational fact finder to 

doubt that Petitioner intentionally caused the death of Ward by 

Ward's body, that his intent to do so developed in the moments 

that he did not act out of the unreasonable belief that the use of 

only conflict in the evidence Petitioner has identified was that 

onable belief that deadly 

Petitioner for first 

ude beyond a reasonable 

a gun multiple times into 

he reached for the gun, and 

force was justified The 

testified that Petitioner 

' Any argument Petitioner makes that trial counsel was inffective for failing to request 
an instruction on unreasonable belief voluntary manslaughter, (P4'r's Mem. of Law 20), in 
addition to being unexhausted and procedurally defaulted, fails or its merits. 
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pulled the gun from his waist, wheras Ramos testified that Petitioner obtained the gun from 

another man in the vicinity. (Pet'r's Mem. of Law 19). However the jury heard this varying 

testimony, and could have reasonably determined that notwithstaiding disagreement among the 

witnesses as to where Petitioner obtained the gun, his use of the Weapon upon the unarmed Ward 

satisfied the elements of first-degree murder. Accordingly, Petiticner' s claim that the evidence 

was insufficient to support his conviction for first degree murder ii meritless. 

2. Self-Defense Instruction 

Petitioner further asserts within Ground One that he is entifled to habeas relief because 

the trial court erred in refusing to instruct the jury on self-defense.I (Pet'r's Mem. of Law 18, 20). 

Petitioner argues he was entitled to a self-defense instruction 

own testimony, established that he and Ward were engaged in a 

Petitioner was badly losing the fight, yet Ward refused to relent; 

reasonable belief he needed to protect himself from imminent 

22-23). 

Under Pennsylvania law, "[t]he use of force upon or 

the evidence, including his 

ght prior to the shooting; 

Petitioner acted out of the 

bodily injury. (Id. at 19, 

another person is justifiable 

when the actor believes that such force is immediately necessary gor the purpose of protecting 

himself against the use of unlawful force by such other person on he present occasion." 18 Pa. 

Cons. Stat. § 505(a). Where an accused raises the defense of self-

Commonwealth to prove beyond a reasonable doubt that the 

self-defense. Commonwealth v. Burns, 416 A.2d 506 (1980). 

burden of disproving self-defense if it establishes at least one of 

did not reasonably believe that he was in danger of death or 

the burden is on the 

was not a justifiable act of 

Commonwealth sustains its 

following: (1) the accused 

bodily injury; or (2) the 
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accused provoked the use of force; or (3) the accused had a duty 

possible with complete safety. 18 Pa. Cons. Stat. § 505(b)(2); 

Stonehouse, 555 A.2d 772, 781 (1989). 

As an initial matter, the Commonwealth suggests that the 

constitutional challenge to the exclusion of the self-defense i 

error is not cognizable on federal habeas review.5  (Resp. 12). H 

retreat and the retreat was 

also Commonwealth v. 

itioner has not raised a 

and his claim of state law 

Petitioner is prose, and 

his pleadings must be construed liberally. See Royce v. Hahn, 151 F.3d 116, 118 (3d Cir. 1998). 

For the most part, Petitioner asserts only a violation of state law; 

his brief discussing the sufficiency of the evidence and the 

Petitioner cites to In Re Winship, 397 U.S. 358 (1990), for the 

clause protect[s] the accused against a conviction except under 

of every fact necessary to constitute the crime with which he is 

Montana, 442 U.S. 510 (1979), which held that jury instructions 

without proving each element of a crime beyond a reasonable 

rights of the accused, id. at 523. (Pet'r's Mem. of Law 16-18). 

within the section of 

of the self-defense charge, 

ition that "[t]he due process 

beyond a reasonable doubt 

ged," and to Sandstrom v. 

suggest a jury may convict 

violate the constitutional 

a liberal reading of 

Petitioner's submissions to this Court suggests that he attempts tol allege violations of both state 

and federal law with regard to the exclusion of the self-defense Giving Petitioner 

every benefit of the doubt, and out of an abundance of caution, Court will interpret 

Petitioner's memorandum of law as raising both state and federal challenges to the decision 

to exclude the self-defense instruction. 

The Commonwealth construes Petitioner's pro se p1e 
counsel ineffectiveness for failure to request a self-defense insti 
Reply Brief clarifies that this is not his contention. Rather, he 
for only requesting self-defense be apart [sic] of the charge and 
"Mistaken Belief." (Pet'r's Reply Br. 9). 

21 

ngs as raising a claim of trial 
tion. (Resp. 12). Petitioner's 
;es "[trial] counsel was remiss 
glect[ing] to include 



Insofar as Petitioner argues that the trial court erred in re 'sing to instruct the jury on 

self-defense, this argument is non-cognizable because the AEDPA restricts federal habeas review 

of a petition filed by a petitioner to claims based "on the ground that he is in custody in violation 

of the Constitution or laws or treaties of the United States." 28 U S.C. § 2254(a). Accordingly, 

"[f]ederal courts reviewing habeas claims cannot 'reexamine state court determinations on state 

law questions." Priester v. Vaughn, 382 F.3d 394, 402 (3d Cir. 2004) (quoting Estelle v. 

McGuire, 502 U.S. 62, 67-68 (1991)); Johnson v. Rosemeyer, 117 F.3d 104, 109 (3d Cir. 1997) 

("The federal courts have no supervisory authority over state judiial proceedings and may 

intervene only to correct wrongs of constitutional dimension.") quotation omitted). In 

this case, the trial court found that it did not err in excluding a -defense instruction because 

such an instruction was not supported by the evidence: 

On direct examination, [Petitioner] testifi 
gun from the decedent's waist. He then testified, 
the gun off the waist, we was wrestling some m 
and I shot Mr. Ward." N.T. 11/3/08, 42. On c 
[Petitioner] testified after he took possession 
decedent was unarmed and that [Petitioner] re 
decedent allegedly because he was scared. N.T. 1 

(Phila. Cnty. Corn. P1. Feb. 22, 2010 Dec., slip op. at 5). Thus,  

he grabbed the 
jo as I grabbed 

I got scared 
;s examination, 

the gun, the 
tedly shot the 

3/08,60. 

trial court determined that 

"[a]s a matter of law, the jury had no evidence before it in which t could properly conclude that 

[Petitioner] reasonably needed to use immediate deadly force theti  and there in order to avoid 

death or serious bodily injury at the hands of the decedent." (Id.). On appeal, the Pennsylvania 

Superior Court agreed that the evidence did not support the find' ig that Petitioner acted in self-

defense because: 

[A]t the moment of the shooting, the victim was' defenseless and 
Petitioner had possession of the weapon. Petitioner's testimony 
established that when he shot [Ward] Petitionei could not have 
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actually been in fear of death of serious bodily injury since he, 
rather than his purported assailant, was in possession of the 
firearm. Petitioner was, therefore, not justified under § 505 in 
using deadly force. 

(Sup. Ct. Oct. 26, 2010 Dec., slip op. at 6-9) (internal citations 

Superior Court concluded that the trial court did not abuse its 

jury in that respect. (Id.). This Court onfederal habeas review 

the state courts' determination that the evidence did not satisfy 

under state law, and therefore the exclusion of the self-defense 

To the extent Petitioner presently claims that the 

violated his federal due process rights, such a claim is 

As noted, to exhaust this claim, Petitioner would have had to 

substance to the state courts through one complete round of 

In this case, Petitioner argued in his 1925(b) Statement of 

he was entitled to a new trial because the "Court erred where it 

defense, or justification charge, and. . . where said charge was 

evidence as [Petitioner] raised the issue of self-defense when he 

(Statement of Matters Complained of on Appeal ¶ 2, SCR No. D 

that claim on the merits, Petitioner argued to the Superior Court 

trial because the trial court refused to charge on self-defense. 

6  Even if the state court was incorrect in this application 
federal court may re-examine a state court's interpretation of its 
interpretation 'appears to be an obvious subterfuge to evade cons 
." Real v. Shannon, 600 F.3d 302, 310 (3d Cir. 2010) (quotingh 
107 (3d Cir. 1977)). Because there is nothing in the record to su 
was attempting "to evade consideration of a federal issue," this ( 
Court's conclusion that the trial court's exclusion of the self-deft 
with Pennsylvania law. 
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Ltted). Accordingly, the 

etion in refusing to charge the 

no adjudicatory power over 

elements of self-defense 

ruction was proper.6  

of the self-defense instruction 

I and procedurally defaulted. 

present its factual and legal 

r•  O'Sullivan, 526 U.S. at 845. 

Complained of on Appeal that 

Led and refused to give a self-

ndatory pursuant to the 

ok the stand and testified." 

). After the trial court denied 

at he was entitled to a new a 

. Ct. Oct. 26, 2010 Dec., slip 

Pennsylvania law, "[a] 
'ii law only where this 
eration of a federal issue. 
lowell v. Keve, 555 F.2d 103, 
est that the Superior Court 
irt must accept the Superior 
e instruction was consistent 



op. at 3)•7  In light of the foregoing, Petitioner did not present the factual and legal substance of a 

federal due process claim related to the denial of the self-defense nstmction to the state courts in 

a manner that put them on a notice of such a claim; rather, he exclusively argued that issue as 

one of trial court error. Accordingly, any claim that the exclusioij of the self-defense instruction 

violated Petitioner's due process rights is unexhausted. 

If, at this juncture, Petitioner attempted to obtain review of this claim by returning to state 

court, such an attempt would be futile because the claim is procedurally defaulted due to 

expiration of the statute of limitations and waiver of the claim on direct appeal. See Mason v. 

Kerestes, No. 12-4060, 2014 WL 1909358, at *8  (E.D. Pa. May 12, 2014), cert 1 fIcate of 

appealability denied (Feb. 5, 2015). Since it would be futile for Iletitioner  to return to state court 

to exhaust this claim, the exhaustion requirement is technically 

deemed exhausted because of the application of state procedural 

limitations and waiver doctrine - is procedurally defaulted. 

F.3d at 415. This Court may not address the merits of a proced 

Petitioner can establish cause and prejudice to excuse his default, 

to consider the claim will result in a fundamental miscarriage of 

at 750. Petitioner has not shown, or even argued, that any of 

procedurally defaulted claim that the trial court's failure to i 

denied Petitioner his due process rights. 

however, a claim 

in this case, the statute of 

208 F.3d at 160; Keller, 251 

defaulted claim unless the 

can demonstrate that failure 

See Coleman, 501 U.S. 

exceptions apply to his 

the jury on self-defense 

Petitioner's appellate brief to the Superior Court is not ilacluded in the state court 
record; accordingly, the Court relies upon the Superior Court's reitation of the claims raised by 
Petitioner. (Sup. Ct. Oct. 26, 2010 Dec., slip op. at 3). Even if Petitioner presented a due 
process argument elsewhere in his briefing to the Superior Court, see McCandless, 172 F.3d at 
261 (explaining that a claim can be fairly presented, inter alia, by citation to pertinent federal 
case law), the claim would not be exhausted since it was not initially raised in Petitioner's 
1925(b) Statement to the trial court. 
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Accordingly, the Court finds Petitioner is not entitled to 

and respectfully recommends that it be denied. 

B. Ground Two 

Next, Petitioner contends that the trial court erred when it 

that Petitioner wrote and sent to his friend J.R. while Petitioner 

trial in this case. (Pet'r's Mem. of Law 23-29). In the letter, Peti 

statements,. together with the following note: 

relief on Ground One, 

tted into evidence a letter 

incarcerated and awaiting 

included several witness 

What's the deal my n ....? Here are those statemeits you asked for 
and make sure a man sees them. I want ya'll to expose these n..... 
and if ya'll put the paperwork out there may sure ya'll cross my 
info out[.] I don't need them n.....snitchin on me some more. 
Also they pushed my court date back from May 12th  to October 
27th so ya'll got time to handle that situation for me and do it right. 

(Phila. Cnty. Corn. P1. Feb. 22, 2010 Dec., slip op. at 6). Petitionr contends that the trial court 

should have precluded the letter pursuant to Pennsylvania Rule of Evidence 404(b), because the 

letter reflected Petitioner's lawful attempt to investigate his case 

witnesses were lying about his involvement. (Pet'r's Mem. of 

Petitioner argues that the letter should have been precluded 

outweighed by the danger of unfair prejudice, confusion of the 

(Id. at 27-28) (citing Pa. R. Evid. 401, 403). 

As the Commonwealth points out, (Resp. 12-14), Petiti 

erred in admitting the letter under Pennsylvania Rule of 

federal habeas review because Petitioner does not assert a 

habeas petition, Petitioner alleges that the introduction of the 

404(b). (Pet'r's pro se Hab. Pet. ¶ 12(e)). The text of his  

develop evidence that 

25-26). Additionally, 

any probative value was 

or misleading thejury. 

's claim that the trial court 

404(b) is not cognizable on 

claim. In his prose 

was "improper" under Rule 

contained in his habeas 
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memorandum of law refers only to state court decisions and treaties on evidence. (Pet'r's Mem. 

of Law 23-29). As explained above, the AEDPA restricts federal Ihabeas review of a petition 

filed by a petitioner to claims based "on the ground that he is in c4istody in violation of the 

Constitution or laws or treaties of the United States." 28 U.S.C. § 2254(a). Claims based on 

errors of state law are not cognizable on federal habeas review. Se Estelle, 502 U.S. at 67-68 

("[I]t is not the province of a federal habeas court to reexamine sttte-court determinations on 

state law questions."); Gilmore v. Taylor, 508 U.S. 333, 348-49 (993) ("mere error of state law, 

one that does not rise to the level of a constitutional violation, not be corrected on federal 

habeas"); Wells v. Petsock, 941 F.2d 253, 256 (3d Cir. 1991), denied, 505 U.S. 1223 (1992) 

("Our review of a federal habeas corpus petition is limited to deprivations of a 

petitioner's federal constitutional rights."). Accordingly, Ground Two asserts only a 

violation of state evidentiary rules, Petitioner has not alleged a co le claim for federal 

habeas relief. 

Petitioner further claims that trial counsel was ineffective for failing object to the 

admission of the letter or for failing to seek a curative instruction. (Pet'r's Mem. of Law 28; 

Pet'r's Reply Br. 10). The Commonwealth does not directly respnd to this contention, but the 

Court finds this argument to be unexhausted and procedurally degaulted because Petitioner did 

not raise this claim of counsel error before the state courts. In hispro se PCRA petition and 

accompanying memorandum of law, Petitioner argued that trial cunsel was ineffective for 

failing to contend that Petitioner's confrontation clause rights weife denied when a police officer 

testified to a report authored by a different officer and that the jury was not impartial after an ex 

parte communication by Petitioner's brother. (Mem. of Law in of Pet'r's PCRA Pet. 3-4, 
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SCR No. D14). In his response to the Court's Rule 907 notice of to dismiss, Petitioner 

additionally alleged that trial counsel was ineffective for failing to seek a curative instruction 

based on statements made by Petitioner's brother to the jury, and that PCRA counsel was 

ineffective for failing to set forth a claim of trial counsel ineffectiireness predicated on the failure 

to press an alleged Brady violation. (Pet'r's Reply to Notice ¶IJ 2, 3, SCR No. D16). PCRA 

counsel filed two Finley letters explaining that these claims were 

this claim of trial counsel ineffectiveness for failing to object to 

never presented to the state courts, and is unexhausted and 

may not review the merits of this portion of Ground Two unless 

and prejudice to excuse his default of this claim, or that a 

would arise. 

merit. Accordingly, 

introduction of the letter was 

defaulted. This Court 

itioner demonstrates cause 

miscarriage of justice 

In his Reply Brief, Petitioner generally invokes Martinez i. Ryan, 566 U.S. 1, 132 S. Ct. 

1309 (2012). (Pet'r's Reply Br. 7). In Martinez, the Supreme 

"[i]nadequate assistance of counsel at initial-review collateral 

for prisoner's procedural default of a claim of ineffective as 

circumstances. 132 S. Ct. at 1315. 'Where state law requires a 

ineffective assistance of trial counsel in a collateral proceeding, r 

procedural default of those claims will not bar their review by a 

conditions are met: (a) the default was caused by ineffective 

counsel or the absence of counsel; (b) counsel was ineffective in 

proceeding, i.e., the first collateral proceeding in which the claim 

underlying claim of trial counsel ineffectiveness is "substantial,"  

recognized that 

may establish cause 

at trial" under certain narrow 

to raise claims of 

than on direct review, a 

habeas court if three 

of post-conviction 

initial-review collateral 

be heard; and (c) the 

"the claim has some 
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merit," analogous to the substantiality requirement for issuance of a certificate of appealability. 

Martinez, 132 S. Ct. at 1318-20. 

Petitioner's argument with respect to the applicability of Itfartinez to provide cause for 

the default of this claim of ineffective assistance of counsel is notl entirely clear. Petitioner 

asserts that Martinez gives the Court "jurisdiction on the claim of [C]ollateral attack nullifying 

the elements of 28 U.S.C. § 2254(i)." (Pet'r's Reply Br. 7) (alte4tions in original). 28 U.S.C. § 

2254(i) provides that ineffective assistance of post-conviction co4nsel is not a substantive ground 

for habeas relief under the AEDPA. Thus, Petitioner appears to be relying on Martinez not to 

excuse his default of the ineffective assistance of counsel claim set forth in Ground Two, but to 

contend that the Court should consider the ineffectiveness of P 

substantive claim entitling Petitioner to habeas relief. This mi 

Martinez, which allows for consideration only of a defaulted 

trial counsel, and in no way implicates 28 U.S.C. § 2254(i). 

In any event, Martinez does not offer cause to excuse the 

ineffective assistance of counsel for failure to object to admi  

counsel as its own 

the narrow holding of 

of ineffective assistance of 

t of this claim of 

of the letter because that claim 

is not substantial. The record reflects that counsel did challenge the admission of this evidence. 

In particular, counsel argued that the trial court should not admit fhe letter because there was 

nothing in the letter that suggested an attempt to intimidate the witnesses. (N.T. 10/29/08 at 4-6). 

The Court admitted the letter over trial counsel's objection, ex planing that his argument went to 

weight, not admissibility. (Id. at 6). Because this claim of trial ineffectiveness for 

failing to object is without merit, PCRA counsel is also not for failing to raise this 

argument on PCRA appeal. See Real, 600 F.3d at 310 (counsel ( be ineffective for failing 
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to raise a meritless claim). Accordingly, the Court finds this to be procedurally defaulted, 

and that Martinez does not offer cause to excuse this default. 

For these reasons, I recommend that the claim of trial evidentiary error asserted in 

Ground Two be denied as non-cognizable, and that the related of ineffective assistance of 

counsel be denied as procedurally defaulted. 

C. Ground Three 

In this third claim for relief, Petitioner argues that the trial court erred by not granting his 

request for a mistrial, resulting in a violation of his rights under "A-rticle I § 9 of the Constitution 

of the commonwealth of Pennsylvania and the Sixth Amendmentto the Constitution of the 

United States." (Pet'r's Mem. of Law 29-33). Petitioner contends that he was entitled to a 

mistrial following improper comments made by his brother in the presence of the jury. (Pet'r's 

Mem:of Law 29). Specifically, Petitioner's brother said "not guilty" as ajuror was passing by. 

(Id.) (citing N.T. 10/30/08 at 234-35). Other jurors then became aware that this comment had 

been made. (Id. at 29-30) (citing N.T. 10/30/08 at 246, 256, 262, 266-68). Petitioner 

acknowledges that the jurors were colloquied over this incident, but contends that the trial court 

erred in not granting the mistrial because several jurors stated the comment made them feel 

uncomfortable. (Id. at 30, 31). The Commonwealth responds that this claim is procedurally 

defaulted, non-cognizable, and meritless. (Resp. 14-16). 

I agree that this claim is non-cognizable. Petitioner that the trial court abused its 

discretion in denying his motion for a mistrial, exercised j that was "manifestly 

unreasonable," and misapplied the law. (Id.). The only to a federal right is Petitioner's 

allegation in the heading of this section of his memorandum of when he cursorily states that 
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he was denied his Sixth Amendment rights because the jury was riot fair or impartial following 

this comment. (Pet'r's Mem. of Law 29). However, this alleged sixth Amendment violation is 

not explained or developed anywhere in Petitioner's briefing or piose habeas petition. Rather, 

Petitioner exclusively invokes Pennsylvania law and centers his claim for relief on the contention 

that the trial court abused its discretion in denying his motion for mistrial. "Habeas claims 

which rely exclusively upon state law in asserting error in a state èourt's evidentiary ruling, like 

any other assertion of state court error in the application of state law, are not cognizable on 

habeas review." Israel v. Lawler, No. 08-4175, 2009 WL 805l38, 6 n. 12 (E.D. Pa. March 19, 

2009). Accordingly, I find that Petitioner has not raised a cognizble claim for relief in Ground 

Three. See, e.g., Wallace v; Wydner, No. 05-6197, 2010 WL 17398, at *6  (E.D. Pa. Jan. 15, 

2010) (citation to exclusively state law and American Bar Assocition standards, along with 

"singular reference to his inability to get a 'fair trial" held insuffcient to allege a constitutional 

violation); Greene v. Palakovich, 482 F. Supp. 2d 624, 640 n. 15 (E.D. Pa. 2007), aff'd, 606 F.3d 

85 (3d Cir. 2010), aff'd sub nom. Greene v. Fisher, 132 S. Ct. 38, 181 L. Ed. 2d 336 (2011) 

(petitioner failed to raise cognizable due process claim, where he "cites no cases which rely upon 

the Due Process Clause and, except for one, brief mention of his constitutional right to a fair 

trial, the rest of this section of his brief is devoted to explaining hy, under state law, the trial 

judge erred in admitting any evidence concerning the.. . robberyl.  

Given that Petitioner fails to state a federal claim in termsl of a constitutional violation 

and that a federal habeas court must limit its review to issues of federal law, this Court may not 

review a claim arising under an alleged violation of state law. Se Estelle, 502 U.S. at 67-68. 
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Accordingly, I respectfully recommend that Petitioner's claim for lhabeas relief because the trial 

court erred in denying his motion for a mistrial be denied as non-cognizable. 

D. Ground Four 

In Ground Four, Petitioner asserts that that the trial court erred in refusing to grant a 

mistrial based on the prosecutor's remarks during closing argumet. (Pet'r's Mem., of Law 33). 

The Commonwealth responds that the claim of trial court error is on-cognizable, and any 

constitutional claim Petitioner presents to this Court is 

agree. 

The facts underlying this claim are as follows. During his 

prosecutor told that jury that it could consider a prior verbatim 

substantive evidence because "the law recognizes that from the 

to homicide detectives until they get in that chair, they can be  

ydefaulted. (Resp. 16-18). I 

closing argument, the 

ness statement to be 

ie someone gives a statement 

d to, the witnesses can be 

intimidated, and, very frequently, the statement they initially told the police is, indeed, the truth 

and now, out of fear, they recant while he [sic] is up there on the tand." (N.T. 11/03/08 at 121). 

Trial counsel objected to this comment, the objection was sustaind, and the trial court told the 

jury that it alone would instruct them on the law regarding prior 4nsistent and inconsistent 

statements.8  (Id. at 121:21-122:5). Shortly thereafter, the prosec4ttor reviewed Mr. Velez' 

statement as against his testimony, and suggested that "what [Velz] told you there on the stand 

makes perfect sense as of the truth of that statement." (Id. at 124:8-1 1). Trial counsel's 

objection to this comment was also sustained, and the trial court inmediately instructed the jury 

8  The trial court subsequently instructed the jury "to the +tent  you find that [a] witness's 
trial testimony was inconsistent with. . . a prior verbatim statement that was adopted by the 
witness at the time he gave it, you may, if you choose regard this evidence as proof of the truth 
of anything that the witness said in the earlier prior.. . statement" (N.T. 11/03/08 at 146-47). 
The court also instructed that the jury could use the prior statement to judge the credibility of the 
witness at trial. (Id.). 
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"you are the fact-fmders. You may consider counsel's argument, Put you are the finders of fact 

and only you make a determination of whether what a witness said is true as to some, all or none 

of the evidence." (Id. at 124:13-21). At the close of the prosecutr's summation, Petitioner's 

counsel moved for a mistrial based on the prosecutor's statementsl,  which the trial court denied. 

(Id. at 129). Petitioner now contends that the trial court erred in denying his request for a 

mistrial, because the prosecutor impermissibly vouched for the credibility of Velez' police 

statement over his trial testimony based on facts not in evidence. 's Mem. of Law 34-36). 

Insofar as Petitioner argues that the trial court abused its in denying his motion 

for a mistrial, (Pet'r's Mem. of Law 34-35), this claim is not COf on federal habeas review 

under 28 U.S.C. § 2254(a). The trial court on direct appeal exp that under Pennsylvania 

law, an abuse of discretion occurs not merely where the trial col has "an error of judgment, but 

if in reaching a conclusion the law is overridden or misapplied, the judgment exercised is 

manifestly unreasonable, or the result of partiality, prejudice, bi ill-will. .. ." (Phila. Cnty. 

Corn. P1. Corn. P1. Feb. 22, 2010 Dec., slip op. at 7) (quoting 0 'nonwealth v. Simpson, 754 

A.2d 1264, 1272 (Pa. 2000)). The court concluded that it did not its discretion in denying 

Petitioner's motion for mistrial because the prosecutor's commer did not unavoidably 

prejudice the jury under state precedent. (Id. at 7-8). On appeal, Superior Court also set 

forth the state standard for abuse of discretion in denying a mi (Sup. Ct. Oct. 26, 2010 

Dec., slip op. at 11-12). Considering Petitioner's argument, the Court found that the 

trial court had not abused its discretion in Petitioner's case beca the prosecutor's comments 

were not impermissible vouching, and because any prejudice remedied by the trial court's 

issuance of prompt, curative instructions, which the jury was to have followed. (Id. at 
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13-14). This Court on federal habeas review has no adjudicatory ower over the state courts' 

determination that, as a matter of state law, the trial court did not buse its discretion in denying 

the motion for mistrial. See Lewis v. Fisher, No. 11-5035, 2013 \L 2334540, at *9  (RD. Pa. 

May 28,2013) ("A trial court's abuse of discretion is a question df state law and not a federal 

constitutional claim.") 

Before this Court, Petitioner additionally argues that the posecutor' s comments violated 

his Fourteenth Amendment due process right to a fair trial and hi Sixth Amendment right to an 

impartial jury. (Pet'r's Mem. of Law 34-36) (citing, inter alia, Foydv. Meachum, 907 F.2d 34 

(2d Cir. 1990) and Mahorney v. Wailman, 917 F.2d 469, 472 (10ti Cir. 1990)). Petitioner did 

not exhaust these constitutional claims in state court. Again, to satisfy the exhaustion 

requirement, Petitioner must have fairly presented the factual andi  legal substance of his federal 

claims to the state courts through one complete round of state court review. O'Sullivan, 526 U.S. 

at 845. Here, Petitioner argued before the trial court that he "shoiild be awarded anew trial as 

the result of Court error where it failed and refused to grant a mistrial even though the prosecutor 

engaged in highly, and unfairly prejudicial closing argument that was contemporaneously 

objected to." (1925(b) Statement J 4, SCR No. D19). On appeal, the Superior Court stated that 

the claim before it was whether Petitioner was "entitled to a new a trial as a result of Court error 

wherç the Court failed to grant a mistrial in the face [of] egregious prosecutorial misconduct." 

(Sup. Ct. Oct. 26, 2010 Dec., slip op. at 3). Thus, Petitioner did i40t argue to the state courts that 

the prosecutor's comments independently violated his due or Sixth Amendment rights, 

but rather argued that the state trial court erred as a matter of law in denying his motion for 
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a mistrial.9  Accordingly, neither constitutional claim asserted in 1etitioner' s habeas 

memorandum of law is exhausted under the AEDPA, resulting in Ja procedural default. See 

Lewis, No. 2013 WL 2334540, at *9  (due process claim not'exha4sted where petitioner only 

argued that trial court abused its discretion in denying a mistrial vhen Commonwealth witness 

violated a sequestration order); Hatcher v. Giroux, No. 14-1022, 2014 WL 9865760, at *2  (E.D. 

Pa. Oct. 24, 2014), report and recommendation adopted, No. 14-022, 2015 WL 3477655 (E.D. 

Pa. May 29, 2015) (due process claims not exhausted where petitoner argued on direct appeal 

that trial court "improperly denied" motion for mistrial or that "mtion for mistrial should have 

been granted). Petitioner has not argued that cause and prejudice bxcuse his, default, or that a 

fundamental miscarriage of justice would result if the Court were Ito decline to consider these 

claims on the merits. Therefore, the Court may not consider the 

the prosecutor's comments violated his rights arising under the 

Fourteenth Amendment or the Sixth Amendment. 

Accordingly, I respectfully recommend that Petitioner's 

denied as non-cognizable, and his constitutional claims of pro 

of his due process, and Sixth Amendment rights be denied as  

its of Petitioner's claims that 

Process Clause of the 

of trial court error be 

misconduct in violation 

defaulted. 

itorial misconduct to the 
its discretion in denying his 
prosecutor's comments 
iird, 988 A.2d 618, 644 (Pa. 
titute impermissible vouching 
t. Oct. 26, 2010 Dec., slip op. 
ilate brief to the Superior 
.austed; however, this is of no 
onduct was not presented to 
undergo one complete round 

It is arguable that Petitioner presented a claim of pro 
Superior Court in the context of arguing that the trial court abu 
motion for a mistrial. The Superior Court considered whether t 
amounted to prosecutorial misconduct under Commonwealth v. 
2010), and concluded that they did not because they did not "cc 
for the believability of the statement over the testimony." (Sup 
at 13). Again, the Court does not have access to Petitioner's ar 
Court, and cannot verify whether such a claim may have been 
moment because it is apparent that the claim of prosecutorial ni 
the state trial court in the 1925(b) statement, and therefore did i 
of state court review. 
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E. Ineffective Assistance of Counsel Claims (Grounds Five, Six and Seven) 

Next, Petitioner raises two claims of ineffective assistance of counsel. He asserts in 

Ground Six that trial counsel was ineffective for failing to object to Police Officer Nicholas 

DeNofa's testimony on the basis that it violated his Confrontatioi Clause rights, (Pet'r's Mem. 

of Law 41-47); and in Ground Seven that all counsel were ineffetive for failing to raise a Brady 

claim relating to witness Emmanuel Ramos, (id. at 47-50). Petitioner further asserts in Ground 

Five that the cumulative errors of counsel must be considered in dvaluatin.2 his ineffectiveness 

claims. (Id. at 37). The Commonwealth responds that both of Petitioner's ineffectiveness claims 

were reasonably rejected by the state courts as meritless on review, and Petitioner's 

contention that the errors of counsel must be assessed cum y does not present a claim for 

review. (Resp. 19-24). 

The clearly established Supreme Court precedent ineffective assistance of 

counsel claims is the two-pronged standard enunciated by Stricklind v. Washington, 466 U.S. 

668 (1984) and its progeny. See Wiggins v. Smith, 539 U.S. 510 (2003). Under the first 

Strickland prong, a petitioner must demonstrate that "counsel's rpresentation fell below an 

objective standard of reasonableness," with reasonableness beingudged under professional 

norms prevailing at the time counsel rendered assistance. Strickl4znd, 466 U.S. at 688. Under the 

second Strickland prong, a petitioner must demonstrate "there is 4 reasonable probability that, 

but for counsel's error the result would have been different." Id. at 694. A reasonable 

probability is a "probability sufficient to undermine confidence ii the outcome." Id. 

When Petitioner presented his ineffectiveness claims on appeal, the PCRA Court 

and Pennsylvania Superior Court analyzed the claims under the t Pennsylvania test, 
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which requires the state petitioner to establish the following: (1) tie underlying claim has 

arguable merit; (2) counsel had no reasonable basis for their actio; and (3) the petitioner was 

prejudiced by the ineffectiveness. (Phila. Cnty. Corn. P1. March 21, 2014 Dec., slip op. at 5) 

(citing Commonwealth v. Johnson, 815 A.2d 563, 573 (Pa. 2002)); (Pa. Super. Ct. Oct. 6, 2014 

Dec., slip op. at 5) (internal citations omitted). Petitioner contends that the PCRA Court applied 

law "contrary to" Strickland because it used the Pennsylvania sta.hdard. (Pet'r's Mem. of Law 

40). However, the Third Circuit has held that Pennsylvania's ineffectiveness test is not contrary 

to the Strickland standard. See Werts, 228 F.3d at 203-04. Thus, since the PCRA Court and 

Superior Court did not apply law contrary to clearly established Supreme Court precedent, 

Petitioner is entitled to habeas relief only if he can demonstrate that the state courts' denial of his 

ineffective claims were an unreasonable application of Strickland, or involved an unreasonable 

determination of the facts. As set forth below, he has not made this showing with regard to 

either of his substantive claims of ineffective assistance of 

1. Ground Six: Failure to Raise Confrontation Clause Argument 

Petitioner contends that trial counsel was ineffective for filing to object to the 

introduction of inadmissible hearsay, which violated the Confrontation Clause of the United 

States and Pennsylvania Constitutions. (Pet'r's Mem. of Law 4146). Specifically, Petitioner 

argues that Officer DeNofa' s testimony about the contents of a p1ice report drafted by Officer 

DeNofa's partner at the crime scene was testimonial hearsay prejluded by Crawford v. 

Washington, 541 U.S. 36 (2004), Melendez—Diaz v. Massachuse's, 557 U.S. 305 (2009), and 

Bullcomingv. New Mexico,—U.S. , 131 S.Ct. 2705, 180 J.Ed.2d 610 (2011). (Id.). 



The Confrontation Clause of the Sixth Amendment, made icable to the states through 

the Fourteenth Amendment, provides, in relevant part, that "[in all criminal prosecutions, the 

accused shall enjoy the right.. . to be confronted with the witnesses against him." U.S. Const. 

amend. VI. Under Crawford and its progeny, evidence may be 

Confrontation Clause where it is (1) hearsay, (2) by an 

subject to cross-examination by the defendant, and (3) a 

States v. Price, 458 F.3d 202, 209 n.2 (3d Cir. 2006) (citing 

(2006)). To be "testimonial," a statement must be the product of 

comparable circumstances intended "to establish or prove past 

criminal prosecution." Davis, 547 U.S. at 822; see also Bull 

(testimonial statements are those that "have a 'primary purpose' 

past events potentially relevant to later criminal prosecution.") ( 

omitted). In subsequent cases applying Crawford, the Supreme 

reports were testimonial in nature and were inadmissible as 

defendant unless the analyst who prepared the report was 

U.S. at 310 (certificate of analysis identifying substance as 

2710-12 (forensic report certifying blood-alcohol level). 

Petitioner raised his Crawford claim in the context of an 

claim in his PCRA proceedings. In addressing the merits of this 

Superior Court both discussed federal Confrontation Clause j  

ssible under the 

declarant not previously 

"statement. See United 

v. Washington, 547 U.S. 813 

a police investigation or 

potentially relevant to later 

,131 S.Ct. at 2714 n.6 

'establish[ing] or prov[ing] 

in original, citation 

has held that scientific 

evidence against the 

See Melendez-Diaz, 557 

); Bulicoming, 131 S. Ct. at 

ye assistance of counsel 

the PCRA Court and 

(Phila. Cnty. Corn. 

P1. March 21, 2014 Dec., slip op. at 6); (Pa. Super. Ct. Oct. 6, 201'4 Dec., slip op. at 5-6). The 

PCRA Court found that counsel acted reasonably in failing to o to Officer DeNofa's 
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testimony about the report in question - a "75-48" preliminary rpott, which is produced 

whenever police respond to a crime scene - because, even though Officer DeNofa did not 

physically prepare the 75-48, he testified that it was filled out in his presence, he was present at 

the crime scene, and he was involved in gathering the facts 

Corn. P1. March 21, 2014 Dec., slip op. at 6) (citing N.T. 10/3 

the Superior Court noted that Petitioner had not presented any 

may have had a reasonable basis for failing to object, which was 

claim. (Pa. Super. Ct. Oct. 6, 2014 Dec., slip op. at 6-7). Additi 

Superior Court explained that Petitioner had failed to 

failure to object because: 

The report in question is entitled "Complaint or 
and is referred to at trial as a "75-48." N.T. 
Commonwealth's Exhiibt C-16. It includes gen 
including the location of the alleged crime, 
occurrence, and a description of the incident - her 
the victim. Commonwealth's Exhibit C-16. It 
general description of two possible suspects: "# 

med. compl.[,] clean shaven[,] white t-shirt, dark 
5'8"-6'0"[,] clean shaven[,] white t-shirt, blue sho 
[Petitioner] claims that the description of the ç 
was prejudicial, the record reflects that [Petitionei 
and admitted that he shot the victim, claimin 
because he believed he saw the victim reachin 
[Petitioner] grabbed the gun from the victim's w 
him instead. N.T. 11/3/08, at 41-42. As [Petitioi 
he was the person that shot the victim, Officer De 
regarding a description of the shooter was not prej 

(Id. at 7) (alterations in original). Accordingly, the Superior  

in the report. (Phila. Cnty. 

at 9, 11, 17-18). On appeal, 

as to whether counsel 

to his ineffectiveness 

and in the alternative, the 

prejudice from counsel's 

Lcident Report," 
0/30/08, at 13; 
ral information, 
he date of its 
the shooting of 

also included a 
6'00"[,] 150[,] 

horts[.] Def#2 
;s." Id. Though 
tential suspects 
testified at trial 
that he did so 
for a gun, and 
stband and shot 
r] admitted that 
lofa' s testimony 

denied Petitioner's 

ineffectiveness claim under the prejudice prong of Strickland. (I) 
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I.. 

0 

Petitioner has not demonstrated that the Superior Court's determination involved an 

unreasonable application of Strickland, or rested upon an unreasoiable determination of the 

facts. At trial, Officer DeNofa testified: 

Q: Officer, let me ask do you, do you recognize that? 

A: Yes, I do, Sir. 

What exactly is it? 

It's a 75-48. This is an incident report of the initial job. 

Now, just so we're clear, could you explin to the jurors 
exactly what a 75-48 is? 

Yes, I can. Any time police respond to a job, whether it's 
in reference to a shooting [or] any type ofi  police incident, 
we do prepare this report. This is the initia report of ---  it's 
a preliminary report that we take for the initial job. 

Just so I'm clear, this would be a page from. . . a little 
pad that we see officers with around on 4ie street, is that 
correct? 

That's correct, Sir. 

Q: Now, if we could scroll down to the middle section. Now, 
this would be a brief synopsis that you wrie in, correct? 

A: That's correct, Sir. 

Q: What did either you or your partner report here? 

A: This report was prepared by Officer Crawford in my 
presence. 

Police responded to a radio call of la shooting at the 
above location and found at above [sic] lying on the curb 
line suffering from three gunshot wounds; two to the chest 
and one to the leg. 
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Q: Now, under "Offender Information" coiiild you explain 
what that is? 

A: Yes, Sir. . . . [W]e try to get information a soon as we can 
from either a complainant, witnesses, and that would go in 
that block there for the offender right here (indicating). 

And what that does is it just gives 
f
is where we can 

go back to for any information that we received from either 
the complainant or the witnesses. And hat information 
would go in that box. 

Q: What information, exactly, did you record here and for how 
many people? 

A: The Information Offender block is two bifick males, 20 to 
21 years of age; male number one was approximately 6-
foot, 150 pounds, medium complexion, clen-shaven, white 
T-shirt, dark shorts. 

• the second person, he would have ben - - he would 
have been approximately 5'8" to 6-foot, clean shaved, light 
complected [sic], whiteT-shirt, blue shorts. 

(N.T. 10/30/08 at 12-17). When he testified, Petitioner admitted fhat he was present at the crime. 

scene and that he shot Ward. Thus, Petitioner has failed to demoilistrate  that there is a reasonable 

probability of a different result at trial had counsel objected to Officer DeNofa's testimony on 

confrontation grounds. Petitioner presently argues that "there wa no way" he was not 

prejudiced by Officer DeNofa's testimony about the report, (Pet'it's  Reply Br. 14), but he fails to 

further elaborate or to explain how the Superior Court's 

application of Strickland. Accordingly, Petitioner has failed to 

entitlement to relief as to this claim under the AEDPA. 

I respectfully recommend that this claim of ineffective 

meritless. 

was an unreasonable 

his burden to show 

of counsel be denied as 



2. Ground Seven: Failure to Raise Brady 

Petitioner next contends that the Commonwealth committed misconduct in violation of 

Brady v. Maryland, 373 U.S. 83 (1963), by failing to disclose that that Emmanuel Ramos, a 

testifying witness, was promised leniency on an unrelated criminal case in another county in 

return for his testimony in Petitioner's trial, and that trial and PC1.A counsel were ineffective for 

failing to raise and litigate this issue. (Pet'r's Mem. of Law 47-51) 

Before the Court addresses the specifics of this ineffectiveness claim, it will briefly 

review the standards used to evaluate a "Brady claim." A violation of Brady occurs when the 

government fails to disclose evidence materially favorable to the accused, including both 

impeachment evidence and exculpatory evidence. United States v. Bagley, 473 U.S. 667, 676 

(1985). There are three components of a Brady violation: (1) the evidence at issue was favorable 

to the accused, either because it was exculpatory or it had impeaôhment value; (2) the 

prosecution suppressed the evidence, either willfully or inadverte tly; and (3) the evidence was 

material. Strickler v. Greene, 527 U.S. 263, 281-82 (1999); Lamlpert, 387 F.3d at 252 (citing 

Banks v. Dretke, 540 U.S. 668 (2004)). A movant demonstrates t'e materiality of suppressed 

evidence by showing a "reasonable probability of a different resu t." Kyles v. Whitley, 514 U.S. 

419, 434 (1995). In turn, "a reasonable probability of a different Fesult  is accordingly shown 

when the government's evidentiary suppression undermines confidence in the outcome of the 

trial." Id. 

Petitioner raised his Brady claim in the context of an ineffective assistance of counsel 

claim in his PCRA proceedings. The Superior Court of Pennsyhania, affirming dismissal of 

petitioner's PCRA petition, rejected this claim as follows: 
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The record reflects that when the Conni onwealth called 
Ramos to testify, the first questions the prose utor asked him 
surrounded his incarceration in Montgomery Co inty for-pending 
criminal charges and the Commonwealth's of er to make his 
cooperation in the case at bar known to the ji dge hearing his 
pending case. N.T. 10/29/08 at 192-93. Ra nos agreed and 
testified that there were no deals or promises mad in return for his 
testimony. Id. at 193. At the conclusion of his lirect testimony, 
counsel for [Petitioner] cross-examined Ramos tensively about 
his incarceration in Montgomery County and t Le nature of the 
Commonwealth's promise. Id. at 216, 218-19 Trial counsel 
further questioned Ramos about an outstanding warrant for his 
arrest in Philadelphia County, a recent probation riolation, and his 
criminal history, including an adjudication of deli iciuency in 2000. 
Id. at 216-18, 220-21. 

Thus, as the PCRA court found, the recordl does not support 
a finding that the Commonwealth failed to disclose to trial counsel 
that Ramos was incarcerated or the nature of its offer in exchange 
for Ramos' testimony. Even if the Commonwealth withheld that 
information prior to trial, we cannot say that any rejudice ensued, 
as counsel thoroughly and extensively cross-examined Ramos on 
this issue, bringing it before the jury for its con ration. In short, 
there is not support in the record that a Brady vilation occurred, 
rendering [Petitioner's] claim meritless. Thus, neither trial nor 
appellate counsel can be found to have rendered ineffective 
assistance on this basis. 

(Pa. Super. Ct. Oct. 6, 2014 Dec., slip op. at 10-12). 

Petitioner has failed to demonstrate that the Superior 

was an unreasonable application of Strickland, or rested on an 

facts. A Brady violation does not occur unless the defendant 

reasonable probability that the suppressed evidence would have 

Strickler, 527 U.S. at 281. Here, Petitioner failed to prove the 

standard. The Superior Court, citing to Brady and applying the 

concluded that the outcome of Petitioner's trial would not have 

counsel possessed additional or prior knowledge of the 
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determination of the 

prejudice, i.e., there is a 

a different verdict. 

udice prong of the Brady 

standard set forth in Brady, 

any different had trial 

between Ramos and the 



Commonwealth, because counsel was nonetheless able to "thorogMy and extensively cross-

examined Ramos on this issue, bringing it before the jury for its cnsideration." (Pa. Super. Ct. 

Oct. 6, 2014 Dec., slip op. at 11-12). Petitioner does not challenge, or even address, this finding. 

Since the underlying Brady claim was meritless, counsel cannot be found to be ineffective for 

failing to raise a meritless claim.10  Accordingly, the Superior Coirt's conclusion that trial 

counsel was not ineffective was not an unreasonable application 6f clearly established federal 

law, nor was it based on an unreasonable determination of the facs in light of the evidence 

presented in the state court proceeding. 

Therefore, I respectfully recommend that this claim of ineffective assistance of counsel 

be denied. 

3. Ground Five: Cumulative Errors of Counsel 

Petitioner's last claim of ineffective assistance of counsel us that "cumulative errors of 

counsel 'must' be considered in evaluating the ineffective assistace of counsel." (Pet'r's Mem. 

of Law 37). The Commonwealth responds that Petitioner has failed to present a claim for 

review. (Resp; 19). I agree. 

The sum total of Petitioner's argument is citation to two cases from outside this Circuit. 

First, Petitioner cites to Sanders vs. Ryder, 342 F.3d 991 (9th Cirt  2003), for the proposition that 

in evaluating claims of ineffective assistance of counsel under Stkickland,  the Court must 

consider "all aspects of counsel's performance at different stages' and analyze them together "to 

see whether their cumulative effect deprived the defendant of his right to effective assistance of 

10  To the extent Petitioner argues that PCRA counsel wa ineffective in failing to raise a 
Brady claim, this claim must be denied as not cognizable in a fec eral habeas proceeding. See 28 
U.S.C. § 2254(i) (ineffective assistance of state post-conviction ounsel is not ground for federal 
habeas relief). 
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counsel," id. at 1000. Additionally, Petitioner cites to Linstadt vsl  Keane, 239 F.3d 191 (2d Cir. 

2001), to argue that Strickland requires the Court to look at the ity of the evidence to 

determine if errors in the aggregate had such a pervasive effect it "alter[ed] the evidentiary 

picture," id. at 199. Petitioner has not articulated any facts rel the quoted cases to the issues 

in his own case. Accordingly, Petitioner has failed to explain the cumulative errors of 

counsel might entitle him entitle him to federal habeas relief. 

In any event, habeas relief is not merited on this claim of ulative error. The Third 

Circuit Court of Appeals has explained the cumulative error as follows: 

The cumulative error doctrine allows a petitio: er to present a 
standalone claim asserting the cumulative effect errors at trial 
that so undermined the verdict as to constitute a denial of his 
constitutional right to due process. See Albrecht Horn, 485 F.3d 
103, 139 (3d Cir. 2007) (holding that petitioner could not show 
that the cumulative prejudice of trial errors ndermined the 
reliability of the verdict"). Specifically, the Thin Circuit has said 
that: 

Individual errors that do not entitle a pe tioner to 
relief may do so when combined, if cui ulatively 
the prejudice resulting from them under dried the 
fundamental fairness of his trial and deni lhim his 
constitutional right to due process. C .mulative 
errors are not harmless if they had a subsi .ntial and 
injurious effect or influence in detern fling the 
jury's verdict, which means that a habeas )etitioner 
is not entitled to relief based on cumula ye errors 
unless he can establish actual prejudice. 

Fahy v. Horn, 516 F.3d 169, 205 (3d Cir. 2008) quotation 
marks omitted) (citations omitted). 

Collins v. Sec y of Pa. Dep 't of Corrs., 742 F.3d 528, 542 (3d 2014); see also United States 

v. Ware, 2013 WL 6283955, at *7  (E.D. Pa. Dec. 2, 2013) ("'[A] ye-error analysis 

merely aggregates all the errors that individually have been to be harmless, and therefore 



not reversible, and it analyzes whether their cumulative effect on the outcome of the trial is such 

that collectively they can no longer be determined to be harmless.") (quoting Albrecht, 485 F.3d 

at 139); see also Saget v. Bickell, 2014 WL 4992572, at *24_*25  (E.D. Pa. Oct. 6, 2014) (same). 

Here, the state court concluded, and this Court agrees, thatinone of Petitioner's claims of 

ineffective assistance of counsel have merit. The cumulative erro4 doctrine requires the 

existence of "errors" to aggregate. Absent such errors by counsel,J the cumulative error doctrine 

does not apply. See Saget, 2014 WL 4992572, at *25  (when counel's performance was not 

deficient under the first prong of Strickland, there is no need to 1ok to prejudice in the 

aggregate) (citations omitted); Williams v. Sup 't, SCI Greene, 201k WL 6057929, at *2  (E.D. Pa. 

Dec. 4, 2012) (because only one ineffectiveness claim had merit, was nothing to 

aggregate). Accordingly, Petitioner is not entitled to relief even the errors of counsel are 

assessed cumulatively." 

IV. CONCLUSION 

As fully explained herein, I conclude that Petitioner's ion for writ of habeas corpus 

should be DENIED and no certificate of appealability should 12 

11  The Court notes that in Collins, the Third Circuit held at a claim of cumulative error 
must be exhausted in the state courts before it may provide a bas for habeas relief. Collins, 742 
F.3d at 543. However, Petitioner argues that he was unable to b] ig a cumulative error claim 
because Pennsylvania refused to recognize cumulative error as a asis for relief on a claim of 
ineffective assistance of counsel at the time of his PCRA petitiol (Pet'r's Reply 16-17). Rather 
than consider this contention, the Court has opted to address the .erits of this unexhausted claim 
as it is permitted to do pursuant to 28 U.S.C. § 2254(b)(2). See man v. DiGuglielmo, 675 F.3d 
204, 209 (3d Cir. 2012) (explaining that under 28 U.S.C. § 2254 )(2), a federal court "may 
bypass the exhaustion issue altogether should [it] decide that the etitioner' s habeas claim fails 
on the merits.") 

12  Petitioner has failed to show that "jurists of reason wo .d find it debatable whether the 
petition states a valid claim of the denial of a constitutional right, or that jurists of reason would 
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Therefore, I make the following: 

find this Court's procedural rulings debatable. See Slack v. McDkiniel, 529 U.S. 473, 484 (2000). 
Therefore, I recommend that no certificate of appealability be issued. 

Eno 



RECOMMENDATION 

AND NOW this 3RD day of June, 2016, it is y RECOMMENDED that the 

petition for writ of habeas corpus be DENIED without the issuan4e of a certificate of 

appealability. 

Petitioner may file objections to this Report and Recommndation. See Local Civ. Rule 

72.1. Failure to file timely objections may constitute a waiver of any appellate rights. 

BY THE COURT: 

LYNNE A. SITARSKJ 
UNITED STkTES MAGISTRATE JUDGE 
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IN THE UNITED STATES DISTRICT FOURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

EDWIN APONTE, : CIVIL ACTION 
Petitioner, 

N. 

JAMES ECKARD, et al., : NO. 5-561 
Respondents. 

ORDER 

AND NOW, this day of ,2016, upon 

careful and independent consideration of the petition for a writ of habeas corpus filed pursuant to 

28 U.S.C. § 2254, and after review of the Report and Recommendation of United States 

Magistrate Judge Lynne A. Sitarski, IT IS ORDERED that: 

The Report and Recommendation is APPROVED and ADOPTED. 

The petition for a writ for habeas corpus filed pursuant to 28 U.S.C. § 2254 is 

DENTED. 

There is no basis for the issuance of a certifica e of appealability. 

BY THE COURT: 

LAWREN( E F. STENGEL, J. 
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(1LED FE19  
IN THE UNITED STATES DISTRICT COURT  032017 

FOR TIlE EASTERN DISTRICT OF PENNSYLVANIA 

EDWIN APONTE, 

Petitioner, 
: CIVIL AC 

V. 
V : NO. 15-561 

JAMES ECKARD, et al., 

Respondents. 

ORDER 

AND NOW, this 2nd  day of February, 2017, upon 1u1 and independent 

consideration of the petition for writ of habeas corpus, and review of the thorough 

and well-reasoned Report and Recommendation of United S Magistrate Judge Lynne 

A. Sitarski, IT IS HEREBY ORDERED that: 

NTERED 1. Upon de novo review, petitioner's objections are OVERRULED; 

EB0 a 2017 2. The report and recommendation is APPROVED and ADO  PTED;1  

LEB(OFCOUB 

Petitioner Edwin Aponte brings this pro se petition for 
28 U.S.C. § 2254. On June 3, 2016, United States Magistrate Jud 
Report and Recommendation, recommending that the petition be 
Objections to the Report and Recommendation on September 8, 
I will overrule the Objections, approve and adopt the Report and 
the petition with prejudice without an evidentiary hearing. 

I will review de novo the portions of the Report and Reco 
objects and I may "accept, reject, or modify, in whole or in part, 1 
recommendations made by the magistrate judge." 28 U.S.C. § 63 
several objections, which I will address in turn. 

First, Petitioner argues that his conviction for murder in ti 
supported by substantial evidence and that the Commonwealth di 
reasonable doubt. (Pet.'s Written Objections to the Rep. & Rec. 
Petitioner's objection to Judge Sitarski' s well-reasoned and thorc 
overruled. 

Petitioner next objects to Judge Sitarski's finding that (1) 

1 

t of habeas corpus pursuant to 
Lynne A. Sitarski issued a 

smissed. Petitioner filed 
16. For the following reasons, 
commendation. and dismiss 

to which petitioner 
findings or 
)( 1). Petitioner makes 

first degree was not 
not prove its case beyond a 
[hereinafter Objections]). 
ah discussion of this claim is 

claim that  self-defense 



The petition for a writ of habeas corpus is DISMISSED with prejudice; 

A certificate of appealability WILL NOT ISSUE; and 

The Clerk is directed to mark this case CLOSED. 

BY THE COURT 

- *REN F. ST GEL, J. 

instruction should have been given to the jury is procedurally defaulted, and (2) that none of the 
exceptions apply such that the claim may nonetheless be considered. This objection is also 
overruled for the same reasons stated in the Report and Recornmerdation. 

In petitioner's next objection, he misunderstands that, witil respect to ground two of the 
petition, Judge Sitarski made two distinct findings: first, that petitioner's claim that the trial court 
erred in admitting a letter into evidence is not cognizable on federl habeas review because it 
asserts only a violation of state evidentiary rules; and second, that petitioner's claim of 
ineffective assistance of counsel for failure to object to the admis9ion of the letter or to seek a 
curative instruction is procedurally defaulted and that petitioner his not shown cause and 
prejudice to excuse the default. Accordingly, this objection is overruled. 

Next, petitioner asserts that he should have been granted a new trial because his brother 
made improper comments in the presence of the jury. The Report1 and Recommendation 
correctly points out that a federal habeas court may not review a claim arising under an alleged 
violation of state law and that therefore this claim is non-cognizable. Thus, this objection is also 
overruled. 

Petitioner's .obj ection to Judge Sitarski's recommendation with respect to ground four is 
also overruled. The Report and Recommendation thoroughly explained why Petitioner's claim 
regarding the prosecutor's statements at closing is non-cognizable and that his constitutional 
claims regarding his due process and Sixth Amendment rights are procedurally defaulted. 

Petitioner also objects to Judge Sitarski's recommendationt as to his claims of ineffective 
assistance of counsel, in which he asserts that his trial counsel was ineffective for failing to 
object to a police officer's testimony on Confrontation Clause grunds, that all of his counsel 
were ineffective for failing to raise a claim pursuant to Brady v. Maryland as to witness 
Emmanuel Ramos, and that his ineffectiveness claims should be evaluated by taking into 
consideration the cumulative errors of counsel. Judge Sitarski thoroughly addressed each of 
Petitioner's claims and explained why the claims of ineffective assistance of counsel should be 
denied. Accordingly, Petitioner's objections as to grounds five, six, and seven are overruled. 
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Case: 17-1522 Document: 003112714796 Page: 1 Date Filed: 08/30/2017 

DLD-3 10 July 20, 2017 
'OF APPEAL CIRCUIT 

C.A. No. 17-1522 

EDWIN APONTE, Appellant 

VS. 

SUPERINTENDENT SMITHFIELD SCI, ET AL. 

(E.D. Pa. Civ. No. 2-15-cv-00561) 

Present: CHAGARES, VANASKIE, and KRAUSE, 

Submitted is Appellant's request for a 
U.S.C. § 2253(c)(1); 

t Judges 

of appealability under 28 

in the above-captioned case. 

Respectfully, 

Clerk 

IvtMW/A S/kr 
[IJiI]i 

The foregoing application for a certificate of appealability is denied. Slack v. 
McDaniel, 529 U.S. 473, 484 (2000). Jurists of reason would not disagree that Aponte's 
claims that state post-conviction counsel provided ineffective assistance and that the state 
court erred in its evidentiary rulings are not cognizahie on liabeas review. See 28 U.S.C. 
§ 2254(i); Estelle v. McGuire, 502 U.S. 62, 67 (1991). Jurists of reason would not 
disagree that the trial court's refusal to instruct the jury on self-defense did not constitute 
a Due Process violation. Cupp v. Naughten, 414 U.S. 141, 147 (1973); Albrecht v. Horn, 
485 F.3d 103, 129 (3d Cir. 2007). Jurists of reason would not disagree that Aponte's 
constitutional rights were not violated when the trial judge de lined to grant a mistrial 
based on Aponte's brother's comment to a juror or based on te prosecutor's closing 
argument. Darden v. Wainwright, 477 U.S. 168, 181 (1986); United States v. Vega, 285 
F.3d 256, 266 (3d Cir. 2002). Aponte has not arguably shown'  that no rational juror could 
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have convicted him based on the evidence presented at trial. iJackson v. Virginia, 443 
U.S. 307, 319 (1979). For substantially the reasons provided  by the District Court, 
Aponte has not arguably shown that trial or appellate counsel performed deficiently. 
Strickland v. Washington, 466 U.S. 668, 687-88 (1984). Fin9lly, Aponte has not 
arguably shown that cumulative errors justify relief. Collins v. Sec'y of Pa. Dep't of 
Corn, 742 F.3d 528, 542 (3d Cir. 2014). 

By the Court, 

5/ Cheryl Ann Krause 
Circuit Judge 

Dated: August 30, 2017 

kr/cc: Edwin Aponte True Cop° 
Jennifer 0. Andress, Esq. 2'- . 

Marcia M. Waldron, Clerk 
Certified order issued in lieu of mandate. 
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Case: 17-1522 Document: 003112757012 Page: 1 Date Filed: 10/19/2017 

UNITED STATES COURT OF APPI 
FOR THIE THIRD CIRCUIT 

S
~W-o 

IF 
No. 17-1522 

EDWfNAPONTE, 
Appellant 

V. 

STJPEPTENDiT SJvIITI{FIELD PCi; 
DISTRICT ATTORNEY PHILADELPHIA; 
ATTORNEY GENERAL PENNSYLVANL 

On Appeal from the United States Distridt Court 
for the Eastern District of Pennsylvaiia 

(D.C. No. 2-15-cv-00561) 
District Judge: Honorable Lawrence F. Stengel 

STJR PETITION FOR 

Present: SMITH, Chi ef Judge, McKEE, AMBRO, CHAGARS, JORDAN, 
HARDIMAN, GREENA WAY, JR., VANASKIE, SHWARTZ, KRAUSE, and 
RESTREPO, Circuit Judges 

Ihe peLition for rehearing filed by appellant in the aboi{reentitled case having been 

submitted to the judges who participated in the decision of thi Court and to all the other 

available circuit judges of the circuit in regular active service,1 and no judge who 

concurred in the decision having asked for rehearing, and a mjority of the judges of the 

circuit in regular service not having voted for rehearing, the ptition for rehearing by the 
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panel and the Court en banc, is denied. 

BY TUE COURT, 

si Cheryl Ann 
Circuit Judge 

Dated: October 19, 2017 

kr/cc: Edwin Aponte 
Jennifer 0. AndrcGs, Esq. 



Additional material 

from this fil41 
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ing i s  

availab le In the 

Clerk'SO ffice. 


