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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Docket No. 17-296

EDWARD G. MCDONOUGH,
Plaintiff-Appellant,
V.

YOUEL SMITH, INDIVIDUALLY AND AS SPECIAL
DISTRICT ATTORNEY FOR THE COUNTY OF RENSSELAER,
NEW YORK, AKA TREY SMITH,

Defendant-Appellee.
DOCKET ENTRIES
DOCKET
DATE NUMBER PROCEEDINGS
01/30/2017 1 NOTICE OF CIVIL

APPEAL, with district
court docket, on behalf of
Appellant Edward G.

McDonough, FILED.
[1958541] [17-296]
[Entered: 01/31/2017
11:06 AM]
k ok ok

03/23/2017 29 BRIEF, on Dbehalf of

Appellant Edward G.

(1)



DATE

DOCKET
NUMBER

PROCEEDINGS

04/20/2017

04/24/2017

37

41

McDonough, FILED.
Service date 03/23/2017
by CM/ECF, US
mail.[1996401] [17-296]
[Entered: 03/23/2017
03:47 PM]

%k ok ock

MOTION FOR LEAVE
TO INTERVENE, on
behalf of Defendant John
J. Ogden, FILED. Service
date04/20/2017 by
CM/ECF.[2016196] [17-
296] [Entered: 04/20/2017
05:24 PM]

k sk ook

MOTION ORDER,
granting Defendant John
J. Ogden’s motion to
intervene [37]. Beginning
30 days after the date of
this order and continuing
in 30-day intervals
thereafter, Plaintiff-
Appellant shall inform
this Court in writing of
the status of the Rule
54(b) motion. All
appellees’ briefs are due



DOCKET

DATE NUMBER PROCEEDINGS
35 days from the entry of
an order granting the
Rule 54(b) motion, by
RJL, FILED.
[2017633][41] [17-296]
[Entered: 04/24/2017
10:51 AM]
k ok ok

08/30/2017 69 BRIEF, on behalf of
Appellee Youel Smith,
FILED. Service date
08/30/2017 by CM/ECF.
[2114051] [17-296]
[Entered: 08/30/2017
04:03 PM]

08/31/2017 70 BRIEF, on Dbehalf of
Appellee John J. Ogden,
FILED. Service date
08/31/2017 by CM/ECF.
[2114399] [17-296]
[Entered: 08/31/2017
09:24 AM]
ok ok

09/14/2017 79 REPLY BRIEF, on behalf

of Appellant Edward G.
McDonough, FILED.
Service date 09/14/2017
by CM/ECF, US mail.



DOCKET

DATE NUMBER PROCEEDINGS
[2124530] [17-296]
[Entered: 09/14/2017
12:23 PM]
K ok ok

08/03/2018 94 OPINION, affirming the
district court judgment,
by Dd, RR, CFD,
FILED.[2358554] [17-296]
[Entered: 08/03/2018
09:10 AM]
k ok ok

08/03/2018 100 JUDGMENT,
FILED.[2358697] [17-296]
[Entered: 08/03/2018
10:43 AM]
%k ok ok

08/17/2018 103 PETITION FOR
REHEARING/REHEARI

NG EN BANC, on behalf
of Appellant Edward G.
McDonough, FILED.
Service date 08/17/2018
by CM/ECF.[2370813]
[17-296] [Entered:
08/17/2018 03:40 PM]

& sk ook



DOCKET
DATE NUMBER PROCEEDINGS

08/30/2018 133 AMICUS BRIEF, on
behalf of Amicus Curiae
American Civil Liberties
Union, Bronx Defenders,

Brooklyn Defender
Services, Center for
Appellate Litigation,
Connecticut Innocence
Project, National
Association of Criminal
Defense Lawyers,

Neighborhood Defender
Service of Harlem, New
York County Defender
Services, New York State
Association of Criminal
Defense Lawyers, Office
of the Appellate Defender,
The Innocence Project,
The Legal Aid Society and
Vermont Office of the

Defender General,
FILED. Service date
08/30/2018 by

CM/ECF.[2379447] [17-
296] [Entered: 08/30/2018
03:24 PM]

k sk ook

09/12/2018 136 ORDER, petition for
rehearing en banc denied,



DOCKET
DATE NUMBER PROCEEDINGS

FILED.[2387882] [17-296]
[Entered: 09/12/2018
02:58 PM]

09/19/2018 137 JUDGMENT MANDATE,
ISSUED.[2392851]  [17-
296] [Entered: 09/19/2018
03:39 PM]

%k ok sk
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

Docket No. 1:15-¢v-01515-MAD-DJS

EDWARD G. MCDONOUGH,
Plaintiff,
V.

YOUEL C. SMITH, III, INDIVIDUALLY AND AS SPECIAL
DISTRICT ATTORNEY FOR THE COUNTY OF RENSSELAER,
NEW YORK, AKA TREY SMITH,

Defendant.
DOCKET ENTRIES
DOCKET
DATE NUMBER PROCEEDINGS
12/18/2015 1 COMPLAINT against All

Defendants (Filing fee
$400 receipt number
0206-3519743) filed by
Edward G. McDonough.
(Attachments: # 1
Exhibits A-K; # 2 Civil
Cover Sheet)(lah)
(Entered: 12/22/2015)

%k ok sk

02/05/2016 12 First MOTION to Dismiss
for Failure to State a
Claim Motion Hearing set



DATE

DOCKET
NUMBER

PROCEEDINGS

02/29/2016

03/03/2016

36

40

for 3/15/2016 10:00 AM in
Albany before U.S.
District Judge Mae A.
D’Agostino Response to
Motion due by 2/29/2016
Reply to Response to
Motion due by 3/4/2016.
filed by William A.
MclInerney. (Attachments:
# 1 Affidavit, # 2
Memorandum of Law, # 3
Affirmation of ECF
service) (Long, James)
(Entered: 02/05/2016)

%ok ok

RESPONSE in Opposition
re 12 First MOTION to
Dismiss for Failure to
State a Claim filed by
Edward G. McDonough.
(Attachments: # 1
Exhibit(s))(Premo, Brian)
(Entered: 02/29/2016)

k sk ook

MOTION to Dismiss |,
MOTION to Dismiss for
Failure to State a Claim

Motion Hearing set for
4/5/2016 10:00 AM in



DATE

DOCKET

NUMBER PROCEEDINGS

Albany before U.S.
District Judge Mae A.
D’Agostino Response to
Motion due by 3/21/2016
Reply to Response to
Motion due by 3/25/2016.
filed by Daniel B. Brown,
John F. Brown.
(Attachments: # 1
Affidavit of John F.
Brown, # 2 Affidavit of
Daniel B. Brown, # 3
Memorandum of Law, # 4
Certificate of Service)
(Steck, Phillip)
(Additional attachment(s)
added on 3/14/2016: # 5
Exhibit(s) A-C of John
Brown Affidavit, # 6
Exhibit(s) A - F of Dan
Brown Affidavit, # 7
Application for Search
Warrant, # 8 Affidavit in
Support of Application for
Search Warrant) (ban, ).
(Additional attachment(s)
added on 3/14/2016: # 9
Volume 1, # 10 Volume 1
part 2, # 11 Volume 1 part
3, # 12 Volume 2 part 1, #
13 Volume 2 part 2, # 14
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DATE

DOCKET
NUMBER

PROCEEDINGS

03/21/2016

04/01/2016

60

67

Volume 2 part 3, #
Volume 3 part 1, #
Volume 3 part 2, #
Volume 3 part 3) (ban, ).
(Entered: 03/03/2016)

& sk ook

iy =
~J |OY |01

RESPONSE to Motion re
45 Letter Motion from
Phillip G. Steck, Esq. for
Daniel B. Brown, John F.
Brown requesting
Permission to file
Exhibits submitted to
Judge Mae A. D’Agostino
filed by Edward G.
McDonough.
(Attachments: #
Exhibit(s), #
Supplement
Addendum)(Premo,
Brian) (Entered:
03/21/2016)

% ok ok

DO =

REPLY to Response to
Motion re 40 MOTION to
Dismiss MOTION to
Dismiss for Failure to
State a Claim filed by
Daniel B. Brown, John F.
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DATE

DOCKET

NUMBER PROCEEDINGS

04/11/2016

05/02/2016

73

86

Brown. (Attachments: # 1
Certificate of
Service)(Steck, Phillip)
(Entered: 04/01/2016)

& sk ook

MOTION to Dismiss for
Failure to State a Claim
Motion Hearing set for
5/17/2016 10:00 AM in
Albany before U.S.
District Judge Mae A.
D’Agostino Response to
Motion due by 5/2/2016
Reply to Response to
Motion due by 5/6/2016.
filed by John J. Ogden.
(Attachments: # 1
Affirmation in Support, #
2 Memorandum of Law, #
3 Declaration of Service, #
4 Declaration of Service)
(Scott, William) (Entered:
04/11/2016)

k sk ook

RESPONSE in Opposition
re 73 MOTION to Dismiss
for Failure to State a
Claim Ogden filed by
Edward G. McDonough.
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DATE

DOCKET
NUMBER

PROCEEDINGS

05/05/2016

07/13/2016

88

96

(Attachments: # 1
Exhibit(s)) (Premo, Brian)
(Entered: 05/02/2016)

% ok ok

REPLY to Response to
Motion re 73 MOTION to
Dismiss for Failure to
State a Claim filed by
John J. Ogden.
(Attachments: # 1
Declaration of Service)
(Scott, William) (Entered:
05/05/2016)

%k ok sk

MOTION to Dismiss for
Failure to State a Claim
Motion Hearing set for
8/16/2016 09:30 AM in
Albany before U.S.
District Judge Mae A.
D’Agostino

Response to Motion due
by 8/1/2016 Reply to
Response to Motion due
by 8/5/2016. filed by Youel
C. Smith, I1I.
(Attachments: # 1
Affidavit  Affidavit  of
Youel C. Smith, III in



13

DOCKET

DATE NUMBER PROCEEDINGS
Support of Motion to
Dismiss, # 2
Memorandum of Law, # 3
Certificate of Service)
(O'Connor, Thomas)
(Entered: 07/13/2016)
k ok ok

07/14/2016 99 AFFIDAVIT re 96

MOTION to Dismiss for
Failure to State a Claim
by Youel C. Smith, III.
(Attachments: # 1
Exhibit(s) 1 - Order to
Show Cause and
Temporary  Restraining
Order, Petition and
Exhibits “A” through “D”
and supporting affidavit
of Mirch, # 2 Exhibit(s) 2 -
DA  McNally's letter
application, # 3 Exhibit(s)
3 - Order, # 4 Exhibit(s) 4
- Annual Order 2009
Third Judicial District, #
5 Exhibit(s) 5 - 9.29.09
Consent and Teal
Evidence Receipt, # 6
Exhibit(s) 6 - 10.6.09 Teal
Evidence Receipt, # 7
Exhibit(s) 7 - 10.1.09
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DATE

DOCKET

NUMBER PROCEEDINGS

Lambertsen Transcript, #
8 Exhibit(s) 8 - 10.2.09
Lynch  Decision and
Order, # 9 Exhibit(s) 9 -
10.15.09 Evidence
Receipt, # 10 Exhibit(s) 10
- 10.17.09 Karen Gushlaw
Affidavit, # 11 Exhibit(s)
11 - 10.17.09 Richard
Gushlaw Affidavir, # 12
Exhibit(s) 12 - 9.23.09
Sanchez Affidavit, # 13
Exhibit(s) 13 - 10.22.09
Couch Supporting
Deposition, # 14
Exhibit(s) 14 - 10.15.09
Couch Envelopes, # 15
Exhibit(s) 15 - 10.30.09
Karen Gushlow
Supporting Deposition, #
16 Exhibit(s) 16 - 10.30.09
Richard Gushlaw
Supporting Deposition, #
17 Exhibit(s) 17 - 11.6.09

Sanchez Supporting
Deposition, # 18
Exhibit(s) 18 - 11.6.09
Madera Supporting
Deposition, # 19

Exhibit(s) 19 - 9.23.09
Madera Affidavit, # 20



15

DATE

DOCKET

NUMBER PROCEEDINGS

Exhibit(s) 20 - Mirach
Deposition, # 21
Exhibit(s) 21 - Bugbee
Deposition, # 22
Exhibit(s) 22 - Caird
Deposition, # 23
Exhibit(s) 23 - DeFiglio
written statement, # 24
Exhibit(s) 24 - Aldrich
Deposition, # 25
Exhibit(s) 25 - 11.9.09
McDonough Statement, #
26 Exhibit(s) 26 - 12.7.09
McDonough Statement, #
27  Exhibit(s) 27 -
McGrath Statement, # 28
Exhibit(s) 28 - Ogden
NYSP Investigative
Report, # 29 Exhibit (s) 29
-12.7.10 Sanchez GJ, # 30
Exhibit(s) 30 - 12.7.10
Madera Gd, # 31
Exhibit(s) 31 - 12.8.10
Couch GJ, # 32 Exhibit(s)
32 - 12.13.10 Karen
Gushlaw Forgery
Affidavit, # 33 Exhibit(s)
33 - 12.13.10 Richard
Gushlaw Forgery
Affidavit, # 34 Exhibit(s)
34 - 12.8.10 McGrath GJ,
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DATE

DOCKET

NUMBER PROCEEDINGS

# 35 Exhibit(s) 35 -
12.8.10 DeFiglio GJ, # 36
Exhibit(s) 36 - Grand
Jury Testimony of
Christine Robinson, # 37
Exhibit(s) 37 - Ogden GJ
Testimony, # 38 Exhibit(s)
38 - Welch GJ Testimony,
# 39 Exhibit(s) 39 -
12.9.10 O'Malley GJ
Testimony, # 40 Exhibit(s)
40 - 12.15.10 O'Malley GJ
Testimony, # 41 Exhibit(s)
41 - Smith letter to Feit, #
42 Exhibit(s) 42 - Smith
letter to Premo, # 43
Exhibit(s) 43 - CPL
190.50(5) Notice to
Premo, # 44 Exhibit(s) 44
- Premo advising
McDonough, # 45
Exhibit(s) 45 - 1.21.11
Letter to Premo, # 46
Exhibit(s) 46 - Transcript
of GJ Discussion, # 47
Exhibit(s) 47 - 1.28.11
Indictment, # 48
Exhibit(s) 48 - 4.29.11
Pulver D&O, # 49
Exhibit(s) 49 - 7.11.11
Pulver D&O, # 50
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DATE

DOCKET

NUMBER PROCEEDINGS

Exhibit(s) 50 - 8.24.11
Pulver D&O, # 51
Exhibit(s) 51 - Use
Immunity Agreement, #
52  Exhibit(s) 52 -
Transcript 7.18.11
Conference Call, # 53
Exhibit(s) 53 - 7.18.11
Smith Letter to McNally,
# b4 Exhibit(s) 54 -
7.19.11 McNally letter to
Jacon, # 55 Exhibit(s) 55 -
8.8.11 Order of
Appointment, # 56
Exhibit(s) 56 - Mclnerney
Cooperation Agreement, #
57  Exhibit(s) 57 -
Mclnerney Guilty Plea
Transcript, # 58
Exhibit(s) 58 - 9.16.11
Mclnerney Statement, #
59 Exhibit(s) 59 - 6.6.11
letter to Feit, # 60
Exhibit(s) 60 - 9.14.11
letter to Feit, # 61
Exhibit(s) 61 - 11.14.11
letter to Feit, # 62
Exhibit(s) 62 - 1.6.12
Pulver D&O, # 63
Exhibit(s) 63 - DeFiglio
Transcript of Guilty Plea,
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DATE

DOCKET

NUMBER PROCEEDINGS

# 64 Exhibit(s) 64 - Brown
Transcript of Guilty Plea,
# 65 Exhibit(s) 65 - Renna
Transcript of Guilty Plea,
# 66 Exhibit(s) 66 - 6.6.11
letter to Premo, # 67
Exhibit(s) 67 - 6.7.11
Premo letter, # 68
Exhibit(s) 68 - 6.7.11
letter to Premo, # 69
Exhibit(s) 69 - 10.2.12
letter to Premo, # 70
Exhibit(s) 70 - 1.30.12
Richard Gushlaw Trial, #
71 Exhibit(s) 71 - 2.2.12
Madera Trial, # 72
Exhibit (s) 72 - 2.2.12
Sanchez Trial, # 73
Exhibit(s) 73 - 2.2.12
Trial, # 74 Exhibit(s) 74 -
2.16.12 Martiniano Trial,
# 75 Exhibit(s) 75 -
1.31.12 Howard Trial, #
76 Exhibit(s) 76 - 1.26.12
Robinson Trial, # 77
Exhibit(s) 77 - 2.15.12
Couch  Trial, # 178
Exhibit(s) 78 - 2.23.12
Mclnerney Trial, # 79
Exhibit(s) 79 - 12.1.11
Robillard Report, # 80
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DOCKET
DATE NUMBER PROCEEDINGS

Exhibit(s) 80 - 3.30.12
Pulver D&O, # 81
Exhibit(s) 81 - Criminal

Statutes)(O'Connor,
Thomas) (Entered:
07/14/2016)

k ok ok

09/19/2016 108 RESPONSE in Opposition
re 96 MOTION to Dismiss
for Failure to State a
Claim , 97 MOTION to
Dismiss for Failure to
State a Claim to
Memorandum of Law and
Supporting Attorney
Declaration Dkt. 95 , filed
by Edward G.
McDonough.
(Attachments: # 1
Exhibit(s), # 2 Exhibit(s),
# 3 Exhibit(s)) (Premo,

Brian) (Entered:
09/19/2016)
k ok ok

09/26/2016 110 REPLY to Response to

Motion re 96 MOTION to
Dismiss for Failure to
State a Claim filed by
Youel C. Smith, III.
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DATE

DOCKET
NUMBER

PROCEEDINGS

09/26/2016

09/26/2016

11

11

(O’Connor, Thomas)
(Entered: 09/26/2016)

REPLY to Response to
Motion re 96 MOTION to
Dismiss for Failure to
State a Claim Reply
Affidavit of Youel C.
Smith filed by Youel C.
Smith, III. (O'Connor,
Thomas) (Entered:
09/26/2016)

% ok ok

AFFIDAVIT re 111 Reply
to Response to Motion by
Youel C. Smith, III.
(Attachments: # 1
Exhibit(s) 1- Ogden
Warrant Affidavit, # 2
Exhibit(s) 2-  Lagace
supporting deposition, # 3
Exhibit(s) 3- Gonzalez
supporting deposition, # 4
Exhibit(s) 4- Welch
affidavit, # 5 Exhibit(s) 5-
Yando supporting
deposition, # 6 Exhibit(s)
6 - Known & Questioned
Yando Signatures, # 7
Exhibit(s) 7- GdJ
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DATE

DOCKET

NUMBER PROCEEDINGS

Instructions Excerpt, # 8
Exhibit(s) 8- Brown
Transcript, # 9 Exhibit(s)
9- NYSP Note Re Daniel,
# 10 Exhibit(s) 10- Times
Union Article re Daniel, #
11 Exhibit(s) 11- Brown
GJ Transcript, # 12
Exhibit (s) 12- DiFabio
Supporting deposition, #
13 Exhibit(s) 13- Tangredi
Supporting deposition, #
14 Exhibit(s) 14- DiFabio
Ballot Envelope, # 15
Exhibit(s) 15- Tangredi
Ballot Envelope, # 16
Exhibit(s) 16- Brown
Statement, # 17 Exhibit(s)
17- Dickinson supporting
deposition, # 18 Exhibit(s)
18- Taylor supporting
deposition, # 19 Exhibit(s)
19- Gilbert supporting
deposition, # 20 Exhibit(s)
20- Carpenter supporting
deposition, # 21 Exhibit(s)
21- Newell supporting
deposition, # 22 Exhibit(s)
22- Wiley Supporting
deposition, # 23 Exhibit(s)
23- 3.12.10 McGrath
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DOCKET
DATE NUMBER PROCEEDINGS

Cooperation Agreement, #
24 Exhibit(s) 24- DeFiglio
Notes, # 25 Exhibit(s) 25-
McInerney Notes, # 26
Exhibit(s) 26- EMail to
Ogden & Fancher, # 27
Exhibit(s) 27- Attachment
to Email to Ogden &
Fancher, # 28 Exhibit(s)
28- 1.12.12 D/O of Judge
Pulver, # 29 Exhibit(s) 29-
3.1.12 D/O of Judge
Pulver, # 30 Exhibit(s) 30-
12.2.09 Deposition of
Jolene M. VanVranken, #
31 Exhibit(s) 31- Perjury
Affidavit of Jolene
VanVranker, # 32
Exhibit(s) 32- 1.31.12
Direct Trial Testimony of
Jolene VanVranken, # 33
Exhibit(s) 33- 3.2.12
Decision of Judge Pulver,
# 34 Exhibit (s) 34-
12.6.11 Statement of John
F. Brown)(O’Connor,
Thomas) (Entered:
09/26/2016)

09/30/2016 114 MEMORANDUM-
DECISION AND ORDER:



23

DATE

DOCKET

NUMBER PROCEEDINGS

The Court ORDERS that
Defendant  McInerney’s
motion to dismiss (DKkt.
No. 12 ) is GRANTED in
part and DENIED in part
as stated herein; and the
Court further ORDERS
that Defendants John and
Daniel Brown’s motion to
dismiss (Dkt. No. 40 ) is
GRANTED in its entirety;
and the Court further
ORDERS that Defendant
O'Malley’s motion to
dismiss (Dkt. No. 50 ) is
GRANTED in its entirety;
and the Court further
ORDERS that Defendant
Robillard’s motion to
dismiss (Dkt. No. 56 ) is
GRANTED in its entirety;
and the Court further
ORDERS that Defendant
McNally’s  motion to
dismiss (Dkt. No. 64 ) is
GRANTED in its entirety;
and the Court further
ORDERS that Plaintiff’s
fabrication of evidence
claims are DISMISSED
as against all Defendants



24

DOCKET
DATE NUMBER PROCEEDINGS

on statute of limitations
grounds; and the Court
further ORDERS that
Defendants John and
Daniel Brown, O’Malley,
Robillard, and McNally
are terminated from this
action; and the Court
further ORDERS that the
Clerk of the Court shall
serve a copy of this
Memorandum- Decision
and Order on all parties
in accordance with the
Local Rules. Signed by
U.S. District Judge Mae
A. D’Agostino on
9/30/2016. (ban)
(Additional attachment(s)
added on 10/7/2016: # 1
Returned Receipt) (jzm, ).
(Entered: 09/30/2016)

%k ok sk

12/30/2016 121 MEMORANDUM-
DECISION AND ORDER:
The Court hereby
ORDERS that Defendant
Smith’s motion to dismiss
(Dkt. No. 96 ) s
GRANTED in its entirety;
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DATE

DOCKET

NUMBER PROCEEDINGS

and the Court further
ORDERS that Defendant
Ogden’s motion to dismiss
(Dkt. No. 173 ) is
GRANTED in part and
DENIED in part as stated
herein; and the Court
further ORDERS that
Defendant County  of
Rensselaer’s motion to
dismiss (Dkt. No. 97 ) is
GRANTED in its entirety;
and the Court further
ORDERS that Defendants
Smith and the County of
Rensselaer are
terminated from  this
action; and the Court
further ORDERS that
Defendants John and
Daniel Brown’s motion for
sanctions (Dkt. No. 89 ) is
DENIED; and the Court
further ORDERS that
Plaintiff’s cross-motion for
sanctions (Dkt. No. 90 ) is
DENIED; and the Court
further ORDERS that the
Clerk of the Court shall
serve a copy of this
Memorandum-Decision
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DATE

DOCKET

NUMBER PROCEEDINGS

01/27/2017

02/17/2017

||—*
DNO
i~

and Order on all parties
in accordance with the
Local Rules. Signed by
U.S. District Judge Mae
A. D’Agostino on
12/30/2016. (ban)
(Entered: 12/30/2016)

% ok ok

NOTICE OF APPEAL by
Edward G. McDonough.
Filing fee $ 505, receipt
number  0206-3913261.

(Premo, Brian) (Entered:
01/27/2017)

% ok ok

First MOTION for Entry
of Judgment under Rule
54(b) Motion Hearing set
for 3/21/2017 10:00 AM in
Albany before U.S.
District Judge Mae A.
D’Agostino Response to
Motion due by 3/6/2017
Reply to Response to
Motion due by 3/10/2017.
filed by Edward G.
McDonough.

(Attachments: # 1
Memorandum of Law, # 2



27

DOCKET
DATE NUMBER PROCEEDINGS
Affirmation) (Premo,
Brian) (Entered:
02/17/2017)
k ok ok
03/02/2017 13 TEXT ORDER: On

February 27, 2017,
Defendant John Ogden
filed a Letter Request,
with the consent of all
parties except for pro se
Defendant Anthony
Renna, seeking a stay of
discovery in this matter
pending the resolution of

Plaintiffs appeal. Dkt.
No. 134 . Based upon the
reasons set forth in
Defendant Ogden's
submission, the request is
GRANTED and discovery
is STAYED. The Rule 16
Initial Conference
currently scheduled for
March 9, 2017 and the
deadline to file a proposed
Civil Case Management
Plan and exchange
Mandatory  Disclosures
are ADJOURNED
without date at this time.
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DATE

DOCKET

NUMBER PROCEEDINGS

05/08/2017

142

Plaintiff’s counsel 1is
directed to file a Status
Report May 1, 2017. SO
ORDERED by Magistrate
Judge Daniel J. Stewart
on 3/2/2017. (mab)
(Entered: 03/02/2017)

% ok ok

MEMORANDUM-

DECISION AND ORDER
granting 131 Motion for
Entry of Judgment under
Rule 54(b); granting 133
Letter Request: The Court
hereby ORDERS that
Plaintiff's  motion for
entry of a final judgment
(Dkt. No. 131), joined
byDefendant Smith (DKkt.
No. 133), is GRANTED;
and the Court further
ORDERS that the Clerk
of the Court shall enter
final judgment as to the
dismissal of Plaintiff’s
claims against Defendant
Smith; and the Court
furtherORDERS that the
Clerk of the Court shall
serve a copy of this
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DATE

DOCKET
NUMBER

PROCEEDINGS

05/08/2017

01/22/2019

14

161

Memorandum-Decision
and Order on all parties
in accordance with the
Local Rules. Signed by
U.S. District Judge Mae
A. D’Agostino on
5/8/2017.(copy mailed to
all non-ecf parties) (ban)
(Entered: 05/08/2017)

FINAL JUDGMENT as to
defendant Youel C. Smith,
ITI, ONLY. (1) Appeal
Notice Attached) (ban).
(Copy served via regular
mail on all non-ecf
parties) (Entered:
05/09/2017)

k sk ook

TEXT ORDER: On
January 18, 2019,
Plaintiff filed a Letter
Request, with the consent
of all parties, seeking a
stay of discovery and
further proceedings in
this matter pending a
decision by the Supreme
Court. Dkt. No. 160 . The
request is GRANTED and
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DATE

DOCKET

NUMBER PROCEEDINGS

the Rule 16 Initial
Conference scheduled for
January 31, 2019 and the
deadline for the parties to
file a proposed Civil Case
Management Plan and
exchange Mandatory
Disclosures are
ADJOURNED without
date at this time.
Discovery and any further
proceedings in this matter
are STAYED pending
review and a decision by
the Supreme Court. SO
ORDERED by Magistrate
Judge Daniel J. Stewart
on  1/22/2019. (Copy
mailed to pro se
defendant). (mab)
(Entered: 01/22/2019)
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

EDWARD G. MCDONOUGH,
Plaintiff,

V.

Youel C. SMITH III, aka Trey Smith, individually
and as Special District Attorney for The County of
Rensselaer, New York; Richard J. McNally, Jr.,
individually and as District Attorney for The County
of Rensselaer, New York; Kevin B. McGrath; John F.
Brown; William A. McInerney; John J. Ogden; Kevin
F. O’'Malley; Daniel B. Brown; Anthony J. Renna;
Alan T. Robillard; and, The County of Rensselaer,
New York,

Defendants.

No. 1:15-CV-1505 (MAD/DJS).
December 18, 2015.

Verified Complaint for Damages from Violation
of Rights Under Color of Law
(Civil Rights Action)

JURY DEMANDED
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NATURE OF ACTION

Plaintiff Edward G. McDonough seeks to recover
compensatory and punitive damages, reasonable
attorney fees and costs against the named
defendants for their actions to deprive him of his
fundamental rights to due process, a fair trial,
present a defense and equal protection and his public
employment as secured to him by the Fourth, Fifth,
Sixth and/ or Fourteenth Amendments of the
Constitution of the United States and the laws of the
United States and New York State, all through the
conspiratorial fabrication and use of false testimony
in effort to wrongfully indict and maliciously
prosecute and convict him for alleged acts he did not
commit that do not constitute the crimes charged as
a matter of law; all of which was done primarily to
protect the named Democratic candidates and
operatives and/or others from prosecution,
conviction, punishment or adverse political effects for
the voter fraud and absentee ballot document forgery
they committed to win a September 14, 2009 minor
party primary election and/or past elections; cover-up
their election crimes and guilt; enable Democratic
candidates and/or operatives to defraud voters and
forge absentee ballot votes to affect future elections
as they had done for decades in the past; and/or
other arbitrary and capricious reasons.

The action is predicated on Title 42, U.S. C. §§ 1983
and 1988, the Constitution, laws and statutes of the
United States.

Plaintiff seeks compensatory damages for the
personal injuries, including emotional distress,
mental anguish, substantial attorney fees and costs
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he suffered as a direct, foreseeable and natural
consequence of the defendants’ acts and conspiracy to
impede, frustrate and hinder the due course of
justice with intent to deprive him of those rights, and
their neglect or refusal to prevent said deprivations.
He also seeks punitive damages against the
individual defendants for their intentional, malicious
and unconscionable concerted actions in fabricating
false testimony with the intention of using it to
deprive him of his property, property interest in his
public employment and money, due process liberty
interest, right a fair trial and right to present a
defense through a wrongful indictment, prosecution,
conviction and punishment and the payment of the
reasonable attorney fees he incurs in pursuing this
action.

PRELIMINARY STATEMENT

District Attorney and Special Prosecutor Acted
Beyond Scope of Law and Defendants
Conspiratorially Fabricated False Testimony to
Indict and Convict Plaintiff

1. This action arises from an unlawfully
appointed Democrat Special District Attorney’s
conspiratorial fabrication of false testimony to
scapegoat prosecute a Democrat election official for
allegedly writing false data on authenticated
applications for absentee ballots (“AAB”), which he
did not do and does not constitute the forgery crimes
charged as a matter of law, in lieu of prosecuting
Democrat candidates and operatives (“Dem C/O”)

who fraudulently obtained and falsely completed or
forged and filed AAB to obtain, forge and file



34

absentee ballots in forged absentee ballot envelopes
to win election (“AB forgery”).

2. Specifically, defendants Democrat District
Attorney Richard J. McNally, dJr. (“McNally”),
Special District Attorney Youel C. Smith (“Trey
Smith”), named Dem C/O, police investigator and
private-hire Forensic Document Examiner (“FDE”)
conspiratorially acted to wrongfully prosecute and
convict plaintiff Rensselaer County Board of
Elections (“BOE”) Commissioner McDonough on
seventy-four (74) felony charges and thereby cause
him to incur enormous defense attorney fees and lose
his public employment for allegedly writing false
reasons for absentee ballot voting (“Excuses”) and
names of voter agents to whom absentee ballots were
to be released (“AB Agent”) on AAB that Dem C/O
fraudulently obtained, falsified or totally forged and
filed with the BOE to get and falsely vote AB to win
the 2009 Working Families Party (“WFP”) primary
for Troy City Council.

3. The defendants entered an extra-judicial
conspiracy prior and/or during a criminal
investigation but prior to criminal proceedings to
fabricate false testimony to initiate and continue the
prosecution of McDonough mainly to protect known
and identifiable Dem C/O who committed the AB
forgery from prosecution, especially the chief
culprits:

(a) Kevin McGrath (“McGrath”), brother of a
respected Democrat State Supreme Court Justice,
convicted drug felon and candidate who brazenly
initiated the AB forgery and whose conviction was a
fait accompli, but was given immunity to provide a
basis for the scapegoat prosecution by denying his
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own guilt, not incriminating the other Dem C/O who
committed the AB forgery and falsely alleging that
he saw McDonough write false Excuses on two (2) of
many AAB he had voters sign before he or others
falsely completed and filed them to obtain and forge
their absentee ballot (“AB”). On another occasion, he
claimed he heard McDonough talk with candidate
John Brown about names he assumed McDonough
was going to write on AAB as false AB Agents, which
he did not report or allege, even when he publicly
proclaimed he was innocent and essentially called
the voters who directly incriminated him liars; all of
which was uncorroborated, patently incredible and
contrary to overwhelming irrefutable evidence that
proved his guilt and the falsity of his “cooperation.”

(b) John Brown (“Brown”), an ambitious, highly
politically connected candidate who pushed
MclInerney into assisting him commit the AB forgery
and whose conviction for those crimes and his
perjury was a fait accompli, but was told by Trey
Smith in 2009, 2010 and 2011 that he would not be
prosecuted despite substantial known and readily
obtainable evidence sufficient to convict him. He was
never meaningfully prosecuted or required to provide
truthful cooperation that would have incriminated
other Dem C/O and exonerated McDonough even
after his arrest was imminent in 2011 only because
New York State Police (“NYSP”) Senior Investigator
Christopher O’Brien, Ret. (“Sr. Inv. O’Brien”)
directed an independent investigation in response to
McDonough’s actions in defending his innocence and
exposing the scapegoat prosecution and thereby
obtained readily available evidence sufficient to
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convict him without Trey Smith’s prior knowledge
(“NYSP independent investigation”).

(c) William McInerney (“Mclnerney”), the prolific
AB forger, friend of McNally, supporter of Brown and
operative who also committed AB forgery in support
of McNally’s 2007 election won by AB, threatened to
take everyone down if prosecuted, obtained
McNally’s legal advice, retained the attorney who
represented McNally in his 2007 election and
destroyed his cell phone on his attorney’s advice and
whose conviction for hundreds of AB forgery crimes
he committed in 2009 as well as 2008 and 2007 was a
fait accompli, but was told by Trey Smith in 2009,
2010 and 2011 that he would not be prosecuted
despite substantial known and readily obtainable
evidence sufficient to convict him. He was also never
meaningfully prosecuted or required to provide
truthful cooperation that would have incriminated
other Dem C/O and exonerated McDonough even
after his arrest in 2011 only because of the NYSP
independent investigation.

4. The other objectives of the conspiracy were to:
(a) protect McNally and Democrat candidates from
the adverse political effects of a proper investigation
and prosecution; (b) cover-up a decades-long scheme
of Dem C/O to defraud public housing residents and
forge their AB votes; and (c¢) enable Dem C/O to
commit similar AB forgery in the future.

5. The facts contained in the documents, records
and testimony related to the private and criminal
investigations of the AB forgery and prosecution of
McDonough (hereinafter “record facts”) establish
that the most plausible reason for the defendants’
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acts throughout is the conspiratorial scapegoat
prosecution and its objectives.

6. The only reasonable inference to be drawn
from the record facts is the scapegoat prosecution of
McDonough. In fact, the defendants’ conduct is so
egregious and otherwise inexplicable that it belies
any claim of reasonableness, ignorance or
incompetence and makes no sense except when
viewed in the context of the conspiracy and its
objectives.

7. Democrat McNally unlawfully disqualified
himself and had his friend Trey Smith appointed
special prosecutor to a broad-scoped investigation of
about ten Dem C/O and WFP operatives implicated
by substantial evidence in massive AB forgery,
including his friend McIlnerney who forged AB in
support of his 2007 election won by AB. Trey Smith
then immediately targeted McDonough and
conspiratorially fabricated false testimony of Dem
C/O and others to prosecute and convict him without
probable cause for allegedly writing false voter
Excuses and AB Agent names on the many AAB that
substantial evidence proved known and identifiable
Dem C/O totally forged or falsely completed and filed
to obtain and forge AB, instead of prosecuting those
guilty Dem C/O for the AB forgery.

8. To do so, Trey Smith, among other things: (a)
ignored, did not obtain and buried evidence that
would have been sufficient to convict the Dem C/O
and exonerated McDonough; (b) gave McGrath
immunity, without any legitimate reason, to deny his
guilt, falsely incriminate McDonough to set the stage
for his scapegoat prosecution and not tell the truth
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that would have incriminated other Dem C/O; (c) lied
to supervisory NYSP to protect Brown, Mclnerney
and others from prosecution; (d) gave non-
prosecution agreements to Dem C/O and others
without reason or benefit; (e) fabricated false
testimony to present before the Grand Jury and trial
juries; and, (f) took extraordinary action before and
after trial to ensure that Mclnerney, Brown and
others did not tell the truth that would have
exonerated McDonough.

9. Even after the Federal Bureau of
Investigation (“FBI”) and supervisory NYSP in 2011
conducted independent investigations that resulted
in the discovery of more evidence sufficient to convict
Mclnerney, Brown and Anthony Renna (“Renna”)
without Trey Smith’s prior knowledge, Trey Smith
then took action to continue the prosecution, cover-
up the conspiracy and protect the Dem C/O from any
meaningful prosecution by, among other things: (a)
effectively quashing a federal investigation; (b)
giving extraordinarily favorable plea bargains and/or
jurisdictionally defective convictions to Mclnerney,
Brown and all others; and, (c) aiding Brown in
misleading the appellate court with blatant material
misrepresentations of fact and law in the frivolous
appeal he filed to reduce his agreed upon sentence
after waiving the right to appeal, until also exposed
by McDonough.

10. Most, if not all, of defendants’ conspiratorial
acts are a matter of record fact, including the
following salient ones:

(a) McNally acted outside the scope of legal
authority by disqualifying his office and having Trey



39

Smith appointed to a broad-scoped investigation and
prosecution without written motion or legal basis as
required by state law, which he much later claimed
was done because Mclnerney and perhaps WFP
operatives worked on his past campaign even
though, at the time, the only identified suspects were
McGrath and Anthony DeFiglio (“DeFiglio”) and in
any event there was never any legitimate conflict or
other reason for his disqualification from the
investigation or prosecution of any Dem C/O
implicated in the crimes.

(b) Trey Smith prosecuted McDonough for the
alleged non-criminal act of writing voter data on
authenticated or ostensibly authenticated AAB
which Dem C/O fraudulently had voters sign or
totally forged without his knowledge and after
McDonough stated his intent to expose the scapegoat
prosecution joined in the indictment Michael LoPorto
(“LoPorto”), whom Rensselaer County Democratic
Committee Chair, Thomas Wade (“Chair Wade”) did
not favor and considered to be a marginal,
expendable candidate.

(c) Trey Smith did not prosecute any Dem C/O that
substantial known and easily obtainable evidence did
and would have proven committed the AB forgery
and did not meaningfully prosecute Mclnerney,
Brown or Renna even after they were arrested or
about to be arrested in 2011 only because of the
NYSP independent investigation.

(d) McNally, soon after the crimes were discovered,
advised Mclnerney to hire the attorney who
represented him in his 2007 election by AB, many of
which MclInerney forged.
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(e) McNally advised Dem C/O Robert Martiniano
(“Martiniano”) in 2010 that he should not disclose his
knowledge of the AB forgery to the authorities
“because it will all be over soon.” Notably, McInerney
and Brown made admissions to Martiniano, but Trey
Smith had already told them that they would not be
prosecuted and told the supervisory NYSP the lie
that there was not enough evidence to convict them.

(f) Chair Wade told McDonough that he should not
testify before the Grand Jury at the same time (soon
after his attorney gave Trey Smith notice of his
intent to do so) McNally and Mclnerney gave
McDonough the names of an attorney to hire. Trey
Smith threatened to prosecute BOE Commissioner
Lawrence Bugbee and treated BOE employees he
knew had close relationships with McDonough with
hostility. The facts show that was done in concerted
effort to keep McDonough from testifying before the
Grand Jury because the only purported evidence to
be presented against him other than his DNA
allegedly being on three (3) AB documents filed at
the BOE was the uncorroborated and patently
incredible false testimony of McGrath and
Investigator John Ogden (“Ogden”) which clearly
would not have been sufficient for indictment,
especially when he disclosed the truth about what
occurred in his office on September 14, 2009 in
contradiction to the perjury of McGrath and Brown.
In fact, McDonough’s notice of intent to testify also
caused Trey Smith to fabricate the false Grand Jury
testimony of BOE employee Kevin O’Malley
(“O’Malley) at that time.

(g) McNally made extra-judicial public statements
about McDonough, his defense and his attorney that
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had a substantial likelihood of materially prejudicing
his trial.

(h) Trey Smith acted outside the scope of legal
authority by indicting and prosecuting McDonough
for alleged acts that did not constitute the crimes
charged as a matter of state law.

(i) Trey Smith fabricated false testimony against
McDonough in an investigatory capacity and role
throughout the investigation, indictment and trials
of the case.

() Trey Smith fabricated false testimony to present
at Grand Jury and two trials to initiate and continue
the prosecution of McDonough and convict him for
acts he did not commit.

(k) Trey Smith notarized alleged forged signatures
of two voters on forgery affidavits he prepared and
put in evidence at the Grand Jury to get a grossly
over-charged indictment.

() Trey Smith made extra-judicial public
statements about McDonough, his defense and his
attorney that had a substantial likelihood of
materially prejudicing his trial.

(m) Trey Smith acted beyond the scope of legal
authority by indicting and prosecuting McDonough
despite having notice and knowledge that McNally’s
self-disqualification and his appointment were
invalid as a matter of state law.

(n) Trey Smith misled supervisory NYSP with the
blatant lie that McInerney and Brown could not be
prosecuted because the evidence was insufficient to
corroborate accomplice testimony when, in fact, the
known and readily available testimonial and
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documentary evidence was more than sufficient to do
so and convict them.

(o) Trey Smith took extraordinary action first to
protect McGrath, Brown, McInerney and other Dem
C/O from being prosecuted and later to protect
McIlnerney, Brown and Renna from being
meaningfully prosecuted even after they were
arrested or about to be only because of the
independent NYSP investigation done in 2011.

(p) Trey Smith effectively quashed a federal
investigation being conducted into the scapegoat
prosecution and AB forgery based on McDonough’s
complaint of public corruption and falsely accused
the FBI Special Agent assigned to investigate
McDonough’s complaint of public corruption
concerning the scapegoat prosecution of misconduct.

(r) Trey Smith and Ogden caused a false complaint
of misconduct to be made against Sr. Inv. O’Brien to
impugn his credibility and keep him from testifying
at trial about the scapegoat prosecution and the
nefarious conduct of Trey Smith, Ogden and others.

(s) McNally and Trey Smith acted to prevent the
County from commencing action to have the order
appointing a special prosecutor nullified, despite
having notice and knowledge of its invalidity and
that his actions were outside the scope of legal
authority.

(t) McGrath, O’Malley, Brown and Ogden gave
fabricated false testimony before a Grand Jury to
initiate the scapegoat prosecution.

(u) McGrath, O’'Malley, Brown, Ogden, MclInerney,
Dan Brown, Renna and DeFiglio conspiratorially
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gave fabricated false testimony at trial to continue
the scapegoat prosecution.

(v) Alan T. Robillard (“Robillard”), a private-hire
Forensic Document Examiner who is labeled on the
world-wide-web site of a Certified Handwriting
Examiner as being an “unethical professional liar for
hire”, effectively became part of the prosecution
team, reviewed the indictment, what Trey Smith told
him was evidence and gave the patently incredible
and subjective fabricated false opinion trial
testimony that the AB Agent names and Excuses on
all the questioned AAB appeared more likely than
not to have been written by McDonough but then
said it was overwhelming evidence of his guilt to
support the preposterous prosecution theory,
corroborate the fabricated false testimony of
McGrath, Ogden, O’Malley, Brown, McInerney and
Renna to continue the scapegoat prosecution and
convict McDonough in return for substantial witness
fees (about $100,000.00).

(w) Also, upon Trey Smith’s directive, Robillard
specifically did not perform a simple ink analysis on
Dickenson and thirteen (13) AAB filed on September
10, 2009 and September 14, 2009 because they knew
all the entries on them appeared to have been
written in the same ink which forensic finding alone
would have exonerated McDonough and debunked
the theory upon which his prosecution was based by
establishing that those AAB were falsely completed
or forged by McInerney, Brown and/or other Dem
C/O before being filed and that the testimony of
McGrath, Brown, Ogden, O’Malley and McInerney to
the contrary was false.
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11. Above all, Trey Smith unlawfully acted to
scapegoat prosecute McDonough and protect the
guilt Dem C/O from prosecution by, among other
things:

(a) Giving Dem C/O and others immunity or
promises of non-prosecution so they remained silent,
falsely incriminated McDonough and/or did not tell
the truth that would have incriminated the Dem C/O
and exonerated McDonough;

(b) Not conducting a proper rudimentary
investigation that would have led to the discovery of
more evidence sufficient to convict McGrath, Brown,
McInerney and other Dem C/O for forging AB and
prevented the scapegoat prosecution;

(c) Ignoring, not obtaining and effectively burying
evidence sufficient to convict McGrath, Brown,
McInerney and other Dem C/O and prevent the
scapegoat prosecution;

(d) Fabricating the false Grand Jury testimony of
Ogden, Brown and O’Malley to corroborate the false
accusations of McGrath as needed to initiate the
prosecution; and

(e) Fabricating the additional false trial testimony
of DeFiglio, O’Malley, McInerney, Brown, Renna and
Robillard as needed to continue and cover-up the
scapegoat prosecution after McDonough caused the
arrest and ostensible prosecution of Meclnerney,
Brown and Renna.

12. At all times relevant, defendants
conspiratorially acted to deprive McDonough of his
federal constitutional and statutory rights