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Relevant Docket Entries of the  
North Carolina Business Court Docket 

The Kimberly Rice Kaestner Trust VS N.C. Dep’t 
of Revenue 
Case Number: 
2012CVS8740 

Case County:  
WAKE 

Judge: 
Gregory P. McGuire 

1 06/20/2012 (1) Complaint Complaint by Plain-
tiff: The Kimberley 
Rice Kaestner Trust

11 09/07/2012 (11) Brief  
in Support  
(except Sum-
mary Jmnt  
Motion) 

Defendant’s Motion to 
Dismiss & Brief in 
Support of Motion to 
Dismiss by Defend-
ant:N.C. Dept of  
Revenue

15 10/31/2012 (15) Other  
Brief 

Response in Opposi-
tion to Motion to Dis-
miss by Plaintiff:The 
Kimberly Rice 
Kaestner Trust

17 11/13/2012 (17) Brief in 
Support (except 
Summary  
Jmnt Motion) 

Defendant’s Reply 
Brief In Support of 
Motion to Dismiss by 
Defendant:N.C. Dept 
of Revenue

21 02/11/2013 (21) Order  
and Opinion 

Opinion and Order on 
Defendant’s MTD by 
Court:Court
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24 06/13/2013 (24) Answer to 
Complaint 

Answer by Defend-
ant:N.C. Dept of  
Revenue

37 07/02/2014 (37) Motion  
for Summary  
Judgment 

Plaintiffs Motion for 
Summary Judgment 
by Plaintiff:The Kim-
berly Rice Kaestner 
Trust  

38 07/02/2014 (38) Motion  
for Summary  
Judgment  

Memorandum of Law 
in Support of Plain-
tiff ’s Motion for Sum-
mary Judgment by 
Plaintiff:The Kim-
berly Rice Kaestner 
Trust 

44 09/02/2014 (44) Motion  
for Summary 
Judgment 

Defendant’s Motion 
for Summary Judg-
ment by Defend-
ant:N.C. Dept of 
Revenue 

45 09/02/2014 (45) Other  
Brief 

Brief in Support of 
Defendant’s SJ Mo-
tion & Response to 
Plaintiff ’s Motion by 
Defendant:N.C. Dep’t 
of Revenue 

50 10/01/2014 (50) Other  
Brief 

Response in Opposi-
tion to Def.’s Motion 
for SJ and Reply in 
Support of Pl.’s Mo-
tion for SJ by Plain-
tiff:The Kimberly  
Rice Kaestner Trust 
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51 10/14/2014 (51) Other  
Motion 

Defendant’s Reply to 
Plaintiff ’s Response 
and Reply to Motions 
for Summary Judg-
ment by Defend-
ant:N.C. Dep’t of 
Revenue

54 04/23/2015 (54) Order  
and Opinion 

Opinion and Order on 
Motions for Summary 
Judgment by 
Court:Court

55 05/21/2015 (55) Motion  
to Stay 

Motion to Stay by 
Defendant:N.C. Dept 
of Revenue

56 05/22/2015 (56) Notice 
of Appeal 

Notice of Appeal by 
Defendant:N.C. Dep’t 
of Revenue

57 06/01/2015 (57) Order Order on Motion to 
Stay by Court:Court 
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Relevant Docket Entries of the 
North Carolina Court of Appeals 

Docket Sheet 

The Kimberley Rice Kaestner 1992 Fam. Tr. v. 
NC Dept. of Revenue 

Case Number: 15-896 

1 – RECORD 
Filed: 08-12-2015 @ 03:46:00 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY : Ms. Peggy S. Vincent 
 N.C. DEPARTMENT OF JUSTICE 
 
3 – APPELLANT BRIEF 
Filed: 10-14-2015 @ 16:54:32 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY : Ms. Peggy S. Vincent 
 N.C. DEPARTMENT OF JUSTICE 
 
6 – APPELLEE BRIEF 
Filed: 12-16-2015 @ 19:42:32 
FOR: Plaintiff-Appellee The Kimberley Rice Kaestner 
1992 Family Trust 
BY : Mr. Thomas D. Myrick 
 MOORE & VAN ALLEN 
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8 – APPELLANT BRIEF 
Filed: 01-14-2016 @ 17:47:08 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY : Ms. Peggy S. Vincent 
 N.C. DEPARTMENT OF JUSTICE
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Relevant Docket Entries of The  

SUPREME COURT OF NORTH CAROLINA 

Docket Sheet 

The Kimberley Rice Kaestner 1992 Family Trust 
v N.C. Department of Revenue 

Case Number: 307PA15-2 

1 – APPLICATION FOR TEMPORARY STAY 
(Allowed) – 07-25-2016  
Filed: 07-22-2016 @ 16:26:27 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY :Ms. Peggy S. Vincent 
 N.C. DEPARTMENT OF JUSTICE 
 
2 – PETITION FOR WRIT OF SUPERSEDEAS 
(Allowed) – 12-08-2016  
Filed: 07-22-2016 @ 16:18:25 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY : Ms. Peggy S. Vincent 
 N.C. DEPARTMENT OF JUSTICE 
 
4 – PETITION FOR DISCRETIONARY REVIEW 
(Allowed) – 12-08-2016  
Filed: 08-09-2016 @ 10:44:34 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY : Ms. Peggy S. Vincent 
 N.C. DEPARTMENT OF JUSTICE 
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7 – APPELLANT BRIEF 
Filed: 03-09-2017 @ 11:42:44 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY : Mr. Matthew W. Sawchak 
 N.C. DEPARTMENT OF JUSTICE 
 
10 – APPELLEE BRIEF 
Filed: 06-12-2017 @ 22:54:37 
FOR: Plaintiff-Appellee The Kimberley Rice Kaestner 
1992 Family Trust  
BY : Mr. Thomas D. Myrick 
 MOORE & VAN ALLEN 
 
12 – APPELLANT BRIEF 
Filed: 07-13-2017 @ 15:21:53 
FOR: Defendant-Appellant North Carolina  
Department of Revenue  
BY : Mr. Matthew W. Sawchak 
 N.C. DEPARTMENT OF JUSTICE
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

IN THE
GENERAL COURT 

OF JUSTICE 
SUPERIOR COURT 

DIVISION 

12-CVS-______ 

THE KIMBERLY RICE  
KAESTNER 1992 TRUST, 

      Plaintiff, 

  v. 

NORTH CAROLINA  
DEPARTMENT OF REVENUE, 

      Defendant 

COMPLAINT 

(Filed Jun. 21, 2012)

 
 Plaintiff, the Kimberly Rice Kaestner 1992 Trust, 
asserts a complaint against Defendant, the NC De-
partment of Revenue, pursuant to Sections 105-241.17 
of the North Carolina General Statutes, and alleges as 
follows: 

 
SUMMARY OF CLAMS  

 1. Plaintiff has been forced to pay an unconstitu-
tional tax to the State of North Carolina based solely 
on the fact that a beneficiary is a resident of the State. 

 2. Section 105-160.2 of the North Carolina Gen-
eral Statutes imposes a tax on trusts “computed on the 
amount of the taxable income of the estate or trust that 
is for the benefit of a resident of this State. . . .” “The 
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tax computed under the provisions of this Part shall be 
paid by the fiduciary responsible for administering the 
estate or trust” Id. 

 3. Plaintiff requested a refund for taxes paid pur-
suant to Section 105-1602 for the 2005 through 2008 
tax periods. 

 4. Defendant denied Plaintiff ’s refund request 
because Plaintiff has a beneficiary who is a North Car-
olina resident. 

 5. Section 105-160.2 is unconstitutional on its 
face and as applied to Plaintiff. 

 6. Section 105-160.2 violates the United States 
Constitution because, inter alia, it is inconsistent with 
the due process clause of the Fourteenth Amendment 
(“Due Process Clause”) and the commerce clause found 
in Article I, § 8, cl. 3 of the United States Constitution. 
(“Commerce Clause”). 

 7. Section 105-160.2 also violates the North Car-
olina Constitution because, inter alia, it is inconsistent 
with Section 19 of Article I. 

 
PARTIES 

 8. Plaintiff is a trust with a situs in New York. 

 9. Defendant is charged with the administration 
of tax laws and regulations for the State. Defendant 
has been, is currently, and will be acting under color of 
authority and law of the state. 
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JURISDICTION AND VENUE 

 10. The Office of Administrative Hearings dis-
missed Plaintiff ’s petition because Plaintiff is chal-
lenging the constitutionality of a North Carolina tax 
statute. As a result, this Court has jurisdiction over 
this action and is the only proper venue. See N.C. GEN. 
STAT. § 105-241.17. Attached as Exhibit A is a copy of 
the Office of Administrative Hearings Final Decision 
Order of Dismissal, filed August 22, 2011. 

 
FACTUAL BACKGROUND  

 11. The Joseph Lee Rice, III Family 1992 Trust 
(the “Trust”) was created under agreement (the “Trust 
Agreement”) dated December 30, 1992 between Joseph 
Lee Rice III as Settlor (the “Settlor”) and William B. 
Matteson as Trustee (the “Initial Trustee”). 

 12. On the date of the Trust’s creation, the pri-
mary beneficiaries of the Trust were the Settlor’s 
descendants, none of whom were residents or domicil-
iaries of North Carolina. 

 13. On the date of the Trust’s creation, both the 
Settlor and the Initial Trustee were residents and 
domiciliaries of New York and the Trust was subject to 
New York income tax. 

 14. On the date of the Trust’s creation, the Trust 
was a separate tax paying entity, and it continues to be 
such an entity. 
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 15. The Trust Agreement recites that New York 
law governs the Trust. 

 16. In 1995, the Initial Trustee moved to Florida. 

 17. On December 30, 2002, pursuant to Section 
1.2 of the Trust Agreement, the Trust was divided into 
separate share trusts; one for each of the Settlor’s 
three children, Kimberly Rice Kaestner (formerly Kim-
berly E. Rice), Daniel Rice and Lee Rice. Kimberly Rice 
Kaestner was a resident and domiciliary of North Car-
olina at that time, having moved to North Carolina in 
1997. 

 18. The current beneficiaries of the separate 
share trust for the benefit of Kimberly Rice Kaestner 
(i.e., Plaintiff ) are Kimberly Rice Kaestner and her 
three children, all of whom were residents and domi-
ciliaries of North Carolina in the 2005, 2006, 2007 and 
2008 tax years. 

 19. The contingent remainder beneficiaries of 
the Trust are Daniel Rice (a resident and domiciliary 
of Virginia), Lee Rice (a resident and domiciliary of 
New York), the Settlor’s Spouse, Franci Blassberg (a 
resident and domiciliary of New York), and the Set-
tlor’s sister, Jere Anne Vockins (a resident and domicil-
iary of Connecticut). 

 20. On December 21, 2005 the Initial Trustee re-
signed as trustee of the Trust (and of each of its sepa-
rate share trusts including Plaintiff ) and the Settlor 
appointed David Bernstein, who was then and has 
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continued since then to be a Connecticut resident and 
domiciliary, as successor Trustee. 

 21. Between 2005 and 2008, the assets held in 
Plaintiff consisted of equities, mutual funds and in-
vestments in partnerships. 

 22. Plaintiff filed Form D-407 “Estates and 
Trusts Income Tax Return” with Defendant in 2005, 
2006, 2007 and 2008 and paid the tax allegedly due to 
North Carolina in full on the income accumulated by 
Plaintiff and not distributed. 

 23. From the Trust’s creation through and in-
cluding the 2008 tax period, no distributions were ever 
made to a North Carolina beneficiary. 

 
PROCEDURAL BACKGROUND 

 24. Plaintiff filed a claim for a refund of taxes 
with Defendant for all tax paid for the 2005, 2006, and 
2007 tax periods on September 9, 2009, and for the 
2008 tax period on October 21, 2009, on the basis that 
Section 105-160.2 is unconstitutional because, inter 
alia, it violates the Due Process Clause and the Com-
merce Clause of the U.S. Constitution and Section 19 
of Article I of the Constitution of the State of North 
Carolina. 

 25. Plaintiff sought refunds for these tax periods 
in the following amounts: 

(a) Tax Period 2005: $79,634.00 

(b) Tax Period 2006: $106,637.00 
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(c) Tax Period 2007: $1,099,660.00 

(d) Tax Period 2008: $17,241.00 

 26. On April 15, 2010, Defendant served Plaintiff 
with a Notice of Proposed Denial of Refund for the 
2005, 2006 and 2007 tax periods. 

 27. For the 2008 tax period, Defendant is deemed 
to have denied Plaintiff ’s refund request on April 21, 
2010 because Defendant did not take one of the actions 
listed in Section 105-241.7(c) within six months of the 
filing of the claim for refund of taxes. 

 28. On May 12, 2010, Plaintiff filed an Objection 
and Request for Departmental Review for tax years 
2005, 2006, 2007 and 2008. 

 29. On December 14, 2010, Plaintiff ’s represent-
atives and Defendant had a telephone conference as 
required by Section 105-241.13(b). 

 30. On February 11, 2011, Defendant served 
Plaintiff with a Notice of Final Determination for tax 
years 2005, 2006, 2007 and 2008 (the “Final Determi-
nation”). 

 31. The Final Determination states the following 
as the basis for the Defendant’s denial of the Plaintiff ’s 
claim for a refund: 

In the California case, McCulloch v. Franchise 
Tax Board, 61 Cal. 2d. 186, 390 P.2d 412 
(1964), it was found that the state of the trust 
beneficiary’s residence may properly tax the 
trust on income payable in the future to the 
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beneficiary. Although the income is retained 
by the trust, the state provides protection in-
cident to the beneficiary’s eventual enjoyment 
of accumulated income. As an official of the 
executive branch of government, the Secre-
tary of Revenue lacks the authority to deter-
mine the constitutionality of legislative acts. 
The Department has determined that the de-
nial of taxpayer’s claim for refund is in accord-
ance with North Carolina statutes and case 
law and is therefore correct. 

 32. Plaintiff commenced a contested case before 
the Office of Administrative Hearings on March 28, 
2011. 

 33. On May 2, 2011, Defendant moved to dismiss 
the contested case for lack of jurisdiction. 

 34. On August 22, 2011, the Office of Administra-
tive Hearings granted Defendant’s motion and dis-
missed the contested case petition for lack of 
jurisdiction because the sole issue was the constitu-
tionality of a statute. 

 35. In Compliance with N.C.G.S. § 105-241.17, 
Plaintiff commences this action within two years of the 
dismissal by the Office of Administrative Hearings and 
there are no taxes, penalties or interest outstanding. 
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FIRST CLAIM FOR RELIEF 
(Violation of the Due Process  

Clause of the U.S. Constitution) 

 36. The allegations of paragraphs 1 through 35 
are incorporated herein by reference. 

 37. Defendant improperly assessed taxes against 
Plaintiff because Plaintiff does not have minimum con-
tacts with the State of North Carolina: 

 (a) the trustees were never residents of 
North Carolina; 

 (b) the situs of the trust is located outside of 
North Carolina; 

 (c) the trust property is located outside of 
North Carolina; 

 (d) assets of the trust upon which tax has 
been assessed have not been distributed to any 
beneficiary inside North Carolina; and 

 (e) the Settlor was never a resident of North 
Carolina. 

 38. Plaintiff has done nothing to avail itself of 
the benefits and protections of North Carolina. 

 39. Defendant’s improper assessments deprived 
Plaintiff of property. 

 40. Therefore, Section 105-160.2 and its applica-
tion to Plaintiff are unconstitutional. 

 



16 

 

SECOND CLAIM FOR RELIEF  
(Violation of the Commerce Clause  

of the U.S. Constitution) 

 41. The allegations of paragraphs 1 through 40 
are incorporated herein by reference. 

 42. Defendant improperly assessed taxes against 
Plaintiff because the assessed taxes pursuant to 105-
160.2 violate the commerce clause in that: 

 (a) the tax is not applied to an activity with 
a substantial nexus with the taxing state; 

 (b) the tax is not fairly apportioned among 
all jurisdictions with which the activity has a 
nexus; 

 (c) the tax discriminates against interstate 
commerce; and 

 (d) the tax is not fair relative to the services 
provided by the State. 

 43. There are no minimum contacts between 
Plaintiff and the State of North Carolina because: 

 (a) the trustees were never residents of 
North Carolina; 

 (b) the situs of the trust is located outside of 
North Carolina; 

 (c) the trust property is located outside of 
North Carolina; 

 (d) the assets of the trust upon which tax 
has been assessed have not been distributed to 
any beneficiary inside North Carolina; and 
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 (e) Settlor was never a resident of North 
Carolina. 

 44. Defendant’s improper assessments deprived 
Plaintiff of property. 

 45. Therefore Section 105-160.2 and its applica-
tion to Plaintiff are unconstitutional. 

 
THIRD CLAIM FOR RELIEF  

(Violation of the North Carolina Constitution) 

 46. The allegations of paragraphs 1 through 45 
are incorporated herein by reference. 

 47. Defendant improperly assessed taxes against 
Plaintiff. 

 48. These assessments deprived Plaintiff of 
property without due process and in violation of the 
Commerce Clause of the United States Constitution. 

 49. These deprivations are a violation of Section 
19 of the North Carolina Constitution. 

 WHEREFORE, Plaintiff respectfully prays that 
this Court: 

 1. Find that Section 105-160.2 is unconstitu-
tional because it violates the Due Process Clause and 
the Commerce Clause of the U.S. Constitution and Sec-
tion 19 of the North Carolina Constitution. 

 2. Require Defendant to refund all taxes, penal-
ties and interest previously paid by Plaintiff pursuant 



18 

 

to Section 105-160.2 for tax periods 2005, 2006, 2007 
and 2008, together with interest as required by law. 

 3. Enjoin Defendant from enforcing any assess-
ments issued pursuant to Section 105-160.2, or to issue 
future assessments based on this statute against 
Plaintiff. 

 4. Award Plaintiff such other and further relief 
as this Court deems just and proper. 

This 20th day of June, 2012. 

Respectfully submitted, 

  /s/ Thomas D. Myrick 
  Thomas D. Myrick 

N.C. State Bar No. 12645  
Neil T. Bloomfield 
N.C. State Bar No. 37800 

MOORE & VAN ALLEN, PLLC  
100 North Tryon Street – Floor 47 
Charlotte, North Carolina 28202  
Telephone: (704) 331-1000 
Facsimile: (704) 331-1159 

ATTORNEYS FOR PLAINTIFF
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

IN THE
GENERAL COURT 

OF JUSTICE 
SUPERIOR COURT 

DIVISION 
12 CVS 8740 

THE KIMBERLY RICE  
KAESTNER 1992 TRUST, 

      Plaintiff, 

   v. 

NORTH CAROLINA  
DEPARTMENT OF REVENUE, 

      Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OPINION AND 
ORDER ON  
DEFENDANT’S 
MOTION TO  
DISMISS 

(Filed Feb. 11, 2013)
 

 
 THIS MATTER comes before the court on Defend-
ant North Carolina Department of Revenue’s Motion 
to Dismiss (“Motion”) Plaintiff ’s various claims pursu-
ant to Rules 12(b)(1), (2) and (6) of the North Carolina 
Rules of Civil Procedure (“Rule(s)”); and 

 THE COURT, having reviewed the Motion, briefs 
in support and in opposition thereof and other appro-
priate matters of record, FINDS, CONCLUDES and 
ORDERS that the Motion is GRANTED in part, and 
DENIED in part, for the reasons stated herein. 

Moore & Van Allen, P.L.L.C. by Thomas D. Myrick, 
Esq. and Neil T. Bloomfield, Esq. for Plaintiff. 

North Carolina Department of Revenue by Kay 
Linn Miller Hobart, Esq. and Peggy Vincent, Esq. 
for Defendant. 
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Procedural Posture 

 [1] The Kimberly Rice Kaestner 1992 Trust 
brings the present action and asks this court to deter-
mine that as it relates to this action, North Carolina 
General Statute § 105-160.2 (hereinafter, references to 
North Carolina General Statutes will be to “G.S.”) vio-
lates the Due Process Clause and the Commerce 
Clause of the United States Constitution and Section 
19 of the North Carolina Constitution. Plaintiff seeks 
a refund of all taxes, penalties and interest paid by it 
pursuant to G.S. 105-160.2 for the tax years 2005 
through 2008 (“Constitutional Claims”). Plaintiff fur-
ther seeks to enjoin Defendant from enforcing any as-
sessments issued pursuant to G.S. 105-160.2 and from 
issuing future assessments against Plaintiff based on 
the same statute (“Injunctive Relief ”). 

 
Factual Background  

 [2] G.S. 105-160.2 provides, in pertinent part, 
that the North Carolina Department of Revenue may 
assess an income tax on the portion of a foreign trust’s 
retained income that is for the benefit of a North Car-
olina resident. 

 [3] Plaintiff is a wholly foreign trust. Neither 
Plaintiff ’s trustees nor its settlor have ever resided in 
North Carolina. Plaintiff ’s situs is located outside 
North Carolina. All property owned by Plaintiff is lo-
cated outside of North Carolina. Plaintiff has never 
made a distribution to any beneficiary residing in 
North Carolina. Plaintiff derives no income within 
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North Carolina or from North Carolina sources. It ap-
parently is uncontested that Plaintiff ’s sole connection 
to North Carolina is the presence of Plaintiff ’s current 
beneficiaries, Mrs. Kimberly Rice Kaestner and her 
three children (“Beneficiaries”) within the State. 

 [4] Plaintiff operates as a discretionary trust, 
with the Trustee having absolute discretion as to 
whether distributions are made to the Beneficiaries. 
None of the Beneficiaries may make a demand on 
Plaintiff for a distribution nor do the Beneficiaries 
have any rights as to Plaintiff ’s assets. 

 [5] Plaintiff paid taxes to Defendant pursuant to 
G.S. 105-160.2 for the calendar years 2005 through 
2008 based solely on the presence of the Beneficiaries 
within North Carolina. 

 [6]. In 2009, Plaintiff filed claims with Defendant 
for a refund of all taxes paid pursuant to G.S. 105-160.2 
for the tax years 2005 through 2008. Those claims were 
denied by Defendant. 

 [7] In 2010, Plaintiff filed an Objection and Re-
quest for Departmental Review based on Defendant’s 
denial of Plaintiff ’s 2009 claims. Defendant again de-
nied Plaintiff ’s claims. 

 [8] In 2011, Plaintiff commenced an action before 
the Office of Administrative Hearings seeking the 
same relief it seeks here. The Office of Administrative 
Hearings dismissed Plaintiff ’s action based on lack of 
jurisdiction because the sole issue for determination 
was the constitutionality of G.S. 105-160.2. 
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 [9] Plaintiff then filed its civil action with this 
court pursuant to G.S. 105-241.17. All other require-
ments of G.S. 105-241.17 have been satisfied, and this 
case is properly before the court. 

 
Discussion  

 [10] Plaintiff contends the taxation scheme out-
lined in G.S. 105-160.2 is unconstitutional under the 
Due Process Clause of the United States Constitution 
(“Due Process Clause”) because the mere presence of a 
beneficiary within the state is not a sufficiently sub-
stantial connection with North Carolina to justify the 
state imposing a tax on Plaintiff ’s retained income. 
Plaintiff further argues that G.S. 105-160.2 is uncon-
stitutional under the Due Process Clause because 
there is no rational relationship between the tax im-
posed on Plaintiff by G.S. 105-160.2 and any benefit 
provided to Plaintiff by the state. 

 [11] Plaintiff also argues that G.S. 105-160.2 is 
unconstitutional under the Commerce Clause of the 
United States Constitution (“Commerce Clause”) be-
cause: (a) the tax is not applied to an activity with a 
substantial nexus to North Carolina; (b) the tax is not 
fairly apportioned; (c) the tax discriminates against in-
terstate commerce and (d) the tax is not fair relative to 
the services provided to Plaintiff by North Carolina. 

 [12] Lastly, Plaintiff contends that G.S. 105-
160.2 is unconstitutional under Section 19 of the 
North Carolina Constitution (“Section 19”) because the 
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statute deprived Plaintiff of property without due pro-
cess of law and in violation of the Commerce Clause. 

 [13] The Motion seeks dismissal of Plaintiff ’s 
Constitutional Claims pursuant to Rule 12(b)(6) and 
dismissal of the Injunctive Relief sought by Plaintiff 
pursuant to Rules 12(b)(1), (2) and (6). In support of 
the Motion, Defendant argues that Plaintiff ’s Consti-
tutional Claims fail as a matter of law because G.S. 
105-160.2, on its face, conforms to the Due Process 
Clause, the Commerce Clause and Section 19. Plaintiff 
also submits that the Injunctive Relief sought by 
Plaintiff is barred by sovereign immunity and G.S. 
105-241.19. 

 [14] Turning first to Plaintiff ’s prayer for Injunc-
tive Relief, the court FINDS and CONCLUDES that 
G.S. 105-241.19 sets out the exclusive remedies for dis-
puting the denial of a requested refund and expressly 
prohibits actions for injunctive relief to prevent the col-
lection of a tax. Therefore, Plaintiff cannot pursue In-
junctive Relief in this action, and the Motion should be 
GRANTED as to the Injunctive Relief sought by Plain-
tiff. Plaintiff ’s Injunctive Relief claim should be DIS-
MISSED. 

 [15] Turning next to Plaintiff ’s Constitutional 
Claims, the court notes that dismissal of a claim pur-
suant to Rule 12(b)(6) is appropriate “when the com-
plaint on its face reveals that no law supports 
plaintiff ’s claim. . . .” Jackson v. Bumgardner, 318 N.C. 
172, 175 (1986). Conversely, a claim should not be dis-
missed pursuant to Rule 12(b)(6) unless, “it appears 
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beyond a reasonable doubt that the plaintiff could not 
prove any set of facts in support of his claim that would 
entitle him to relief.” Sutton v. Duke, 277 N.C. 94, 108 
(1970). A party may move to dismiss under Rule 
12(b)(6) to test the legal sufficiency of a complaint as-
serting constitutional issues. N.C. E. Mun. Power v. 
Wake Cnty., 100 N.C. App. 693 (1990). 

 [16] It appears to the court that this issue is a 
matter of first impression in North Carolina. This fact 
is apparently uncontested by Defendant. There is no 
affirmative case law in North Carolina upholding the 
constitutionality of G.S. 105-160.2 that bars Plaintiff ’s 
Constitutional Claims. Further, neither the court nor 
the parties have found any binding law from other 
sources that upholds a taxation scheme similar to G.S. 
105-160.2. The cases cited by Defendant in support of 
the Motion are not entirely analogous, either legally or 
factually, to the present action and are, for the most 
part, from other jurisdictions. Therefore, the court has 
no basis to conclude that Plaintiff ’s Constitutional 
Claims, on their face, must fail as a matter of law. 

 [17] In addition, Plaintiff cites to a number of 
similar cases that support its contention that G.S. 105-
160.2 is unconstitutional. It appears to the court that 
there is at least a colorable argument that North Car-
olina’s imposition of a tax on a foreign trust based 
solely on the presence of a beneficiary in the state does 
not conform with the Due Process Clause, the Com-
merce Clause or Section 19. In so finding, the court 
does not pass judgment on the ultimate constitutional-
ity of G.S. 105-160.2. The court only concludes that 
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there is some basis in the law to support Plaintiff ’s 
claims. 

 [18] The Motion now before the court has a some-
what unusual posture. To grant the Motion, the court 
would have to conclude, as a matter of law, that G.S. 
105-160.2 conforms to the Due Process Clause, the 
Commerce Clause and Section 19. Given that there ap-
pear to be no remaining factual issues here, and the 
fact that a Rule 12(b)(6) motion may be used to test the 
legal sufficiency of a constitutional claim, the court 
might appropriately determine now the ultimate issue 
of the constitutionality of G.S. 105-160.2 in the context 
of this action. However, at the hearing on the Motion, 
counsel for Defendant contended that this court should 
not determine the present action on its merits and in-
stead base its decision solely on the narrow legal issue 
of whether Plaintiff has failed to state a claim upon 
which relief may be granted. This apparently was on 
the theory that there may be relevant facts not cur-
rently of record that could impact the ultimate out-
come of this matter. Upon due consideration, the court 
declines to reach the ultimate constitutionality of G.S. 
105-160.2 at this time, and instead limits itself to de-
termining whether Plaintiff ’s claims fail as a matter of 
law. 

 [19] Based on the foregoing, the court CON-
CLUDES that Plaintiff ’s Constitutional Claims are 
sufficient to withstand the Motion, and the Motion 
therefore should be DENIED as to Plaintiff ’s Consti-
tutional Claims. 
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 THEREFORE, it hereby is ORDERED that: 

 [20] As to Plaintiff ’s claim for Injunctive Relief, 
the Motion is GRANTED and Plaintiff ’s Injunctive Re-
lief claim is DISMISSED. 

 [21] As to Plaintiff ’s Constitutional Claims, the 
Motion is DENIED. 

 This the 11th day of February, 2013. 

/s/ John R. Jolly, Jr.                              
John R. Jolly, Jr. 
Chief Special Superior Court Judge  
for Complex Business Cases 
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STATE OF NORTH 
CAROLINA 

COUNTY OF WAKE 

IN THE GENERAL
COURT OF JUSTICE 
SUPERIOR COURT 

DIVISION 
12 CVS 8740

 
THE KIMBERLY RICE 
KAESTNER 1992 FAMILY 
TRUST, 

      Plaintiff, 

    v. 

NORTH CAROLINA 
DEPARTMENT OF 
REVENUE, 

      Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ANSWER 

(Filed Jun. 17, 2013)

 
 NOW COMES the Defendant, THE NORTH CAR-
OLINA DEPARTMENT OF REVENUE (“Department”), 
and hereby responds to the Complaint of the Plaintiff, 
THE KIMBERLY RICE KAESTNER 1992 FAMILY 
TRUST (“Trust”) and hereby alleges and says: 

 1.  Denied. 

 2.  The allegations of paragraph 2 are legal con-
clusions to which no response is necessary or required. 
To the extent a response is required, the allegations of 
paragraph 2 are denied. 

 3.  Admitted. 

 4.  The terms of the refund denial letter from 
the Department speak for themselves. Except as 
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specifically admitted herein, the allegations of para-
graph 4 are denied. 

 5.  Denied. 

 6.  Denied. 

 7.  Denied. 

 8.  The allegations of paragraph 8 are ambigu-
ous as “situs” has numerous legal definitions. Further, 
the allegations of paragraph 8 are legal conclusions to 
which no response is necessary or required. To the ex-
tent a response is required, the allegations of para-
graph 8 are denied. 

 9.  Admitted. 

 10. Admitted. 

 11. Admitted 

 12. Admitted that on the date of the trust’s crea-
tion, the primary beneficiaries of the trust were the 
settlor’s descendants. The Department lacks sufficient 
information to admit or deny the remaining allega-
tions contained in paragraph 12. Therefore, the re-
maining allegations are denied. 

 13. The Department lacks sufficient information 
to admit or deny the allegations contained in para-
graph 13. Therefore, the allegations are denied. 

 14. The allegations of paragraph 14 are legal 
conclusions to which no response is necessary or 
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required. To the extent a response is required, the al-
legations of paragraph 14 are denied. 

 15. Admitted. 

 16. The Department lacks sufficient information 
to admit or deny the allegations contained in para-
graph 16. Therefore, the allegations are denied. 

 17. Admitted that pursuant to Section 1.2 of the 
Trust Agreement, the trust was divided into separate 
share trusts; one for each of the settlor’s three children, 
one of which was Kimberly Rice Kaestner, who was a 
resident and domiciliary of North Carolina at that 
time. As to the remaining allegations of paragraph 17, 
the Department lacks sufficient information to admit 
or deny them. Therefore, the remaining allegations in 
paragraph 17 are denied. 

 18. Admitted. 

 19. The Department lacks sufficient information 
to admit or deny the allegations contained in para-
graph 19. Therefore, the allegations are denied. 

 20. The Department lacks sufficient information 
to admit or deny the allegations contained in para-
graph 20. Therefore, the allegations are denied. 

 21. The Department lacks sufficient information 
to admit or deny the allegations contained in para-
graph 21. Therefore, the allegations are denied. 

 22. Denied that the Trust filed Form D-407 “Es-
tates and Trusts Income Tax Return” with the Depart-
ment in 2005, 2006, 2007 and 2008. The Trust filed 
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returns for tax years 2005, 2006 and 2007 in 2008, and 
filed a return for tax year 2008 in 2009. The Trust paid 
the tax it shows on its returns for tax years 2005 
through 2008. However, since these returns were not 
audited, the Department has no information as to their 
correctness. The Trust has made no filings nor paid any 
taxes to North Carolina for any tax years after 2008. 
Except as admitted herein, any other allegations of 
paragraph 22 are denied. 

 23. The Department lacks sufficient information 
to admit or deny the allegations contained in para-
graph 23. Therefore, the allegations are denied. 

 24. Admitted that the Trust filed a claim for a re-
fund for tax years 2005, 2006, and 2007 on September 
9, 2009. Further admitted that the Trust filed a claim 
for a refund for tax year 2008 by letter dated October 
20, 2009. The Department lacks sufficient information 
as to the date of receipt of the 2008 claim for refund, 
and therefore, that allegation as to its filing date is de-
nied. Admitted that the claim for refund was based on 
the Trust’s assertion that North Carolina General 
Statute § 105-160.2 is unconstitutional because it al-
legedly violates the Due Process Clause and the Com-
merce Clause of the U.S. Constitution and Section 19 
of Article 1 [sic] of the Constitution of the State of 
North Carolina. 

 25. Admitted. 

 26. Admitted. 
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 27. The Department lacks sufficient information 
as to the date the Trust filed its claim for refund for the 
2008 tax year to enable the Department to admit or 
deny the allegations contained in paragraph 27. There-
fore, the allegations are denied. 

 28. Admitted that the Trust filed an Objection 
and Request for Departmental Review for tax years 
2005, 2006, 2007 and 2008 (“Objections”). However, the 
Department’s file stamped receipt date reflects that 
the Objections were filed May 18, 2010. Except as 
herein admitted, the remaining allegations of para-
graph 28 are denied. 

 29. Admitted. 

 30. Admitted. 

 31. The terms of the Notice of Final Determina-
tion Letter from the Department speak for themselves. 
Except as specifically admitted herein, the allegations 
of paragraph 31 are denied. 

 32. Admitted. 

 33. Denied. The Department filed its motion to 
dismiss on May 4, 2011. 

 34. Admitted. 

 35. Admitted that the Trust filed this action in 
compliance with North Carolina General Statute 
§ 105-241.17. However, the Department lacks suffi-
cient knowledge of taxes, penalties and interest that 
may be due for tax years 2009 through 2012 since no 
North Carolina return was filed for those years. 



32 

 

Therefore, the allegation as to no amounts being due 
and owing is denied. 

 36. The Department realleges and incorporates 
its responses to paragraphs 1 through 35 by reference. 

 37. Denied. 

 38. Denied. 

 39. Denied. 

 40. Denied. 

 41. The Department realleges and incorporates 
its responses to paragraphs 1 through 40 by reference. 

 42. Denied. 

 43. Denied. 

 44. Denied. 

 45. Denied. 

 46. The Department realleges and incorporates 
its responses to paragraphs 1 through 45 by reference. 

 47. Denied. 

 48. Denied. 

 49. Denied. 

 
AFFIRMATIVE DEFENSES 

 1. Plaintiff ’s requested injunctive relief is ex-
pressly barred by statute and principles of sovereign 
immunity. 
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 2. N.C. Gen. Stat. § 105 241.19 provides: 

The remedies in G.S. 105 241.11 through G.S. 
105 241.18 set out the exclusive remedies for 
disputing the denial of a requested refund, a 
taxpayer’s liability for a tax, or the constitu-
tionality of a tax statute. Any other action is 
barred. Neither an action for declaratory 
judgment, an action for injunction to prevent 
the collection of a tax, nor any other action is 
allowed. 

 3. By statute and law, the Plaintiff is not entitled 
to injunctive relief nor to a declaratory judgment. 

 WHEREFORE, Defendant respectfully prays the 
Court as follows: 

 1. Deny all relief requested in the Complaint; 

 2. Tax all costs of this action and attorneys’ fees 
against the Plaintiff; and 

 3. Grant such other relief as the Court deems ap-
propriate. 

 Respectfully submitted, this the 13th day of June, 
2013. 

ROY COOPER 
Attorney General 

/s/ Kay Linn Miller Hobart  
Special Deputy Attorney General 
State Bar No. 16746 
khobart@ncdoj.gov 
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/s/ Peggy S. Vincent  
Assistant Attorney General 
N.C. State Bar No. 16088 
Pvincent@ncdoj.gov 
Attorneys for Defendant 
N.C. Attorney General’s Office 
P.O. Box 629 
Raleigh, N.C. 27602-0629 
Telephone: (919) 716-6550 
Fax (919) 715-3550 

 
[Certificate Of Service Omitted] 
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STATE OF NORTH 
CAROLINA 

COUNTY OF WAKE 

IN THE GENERAL
COURT OF JUSTICE 
SUPERIOR COURT 

DIVISION 
12-CVS-8740

 
THE KIMBERLY RICE 
KAESTNER 1992 FAMILY 
TRUST, 

      Plaintiff, 

    v. 

NORTH CAROLINA 
DEPARTMENT OF 
REVENUE, 

      Defendant. 

PLAINTIFF’S MOTION
FOR SUMMARY 

JUDGMENT 

(Filed Jul. 8, 2014) 

 
 Pursuant to Rule 56 of the North Carolina Rules 
of Civil Procedure, Plaintiff, The Kimberley Rice 
Kaestner 1992 Family Trust (“Plaintiff Trust”), by and 
through counsel, hereby respectfully moves the Court 
for Summary Judgment in its favor on all claims in this 
action. Plaintiff Trust submits that the pleadings, dep-
ositions, answers to interrogatories, affidavits, and ap-
plicable law show there is no genuine issue of material 
fact warranting a trial of this action, and that Plaintiff 
Trust is entitled to judgment as a matter of law. In 
compliance with this Court’s Case Management Order 
dated October 11, 2014, Plaintiff Trust notified Defend-
ant of this motion. Defendant opposes the motion and 
wishes to be heard. 
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 In support of this motion, Plaintiff Trust submits 
contemporaneously herewith its Memorandum of Law 
in Support of Plaintiff Trust’s Motion for Summary 
Judgment and the Affidavit of David H. Bernstein, 
Plaintiff Trust’s trustee, which show, in particular, that 

1. From 2005 through 2008, Defendant annually 
taxed Plaintiff Trust pursuant to N.C. Gen. 
Stat. § 105-160.2 (“Section 105-160.2”). 

2. On June 21, 2012, Plaintiff Trust filed its 
Complaint alleging that Section 105-160.2 is 
unconstitutional as it violates the Due Process 
Clause of the U.S. Constitution, the Commerce 
Clause of the U.S. Constitution, and Section 19 
Article I of the North Carolina Constitution. 

3. Plaintiff Trust paid taxes to the State of North 
Carolina in an amount exceeding $1.3 million 
dollars [sic] for the years 2005 through 2008. 

4. It is undisputed that Plaintiff Trust was es-
tablished, operated, and governed by laws 
outside of the state of North Carolina by a 
non-resident settlor at a time when none of 
the beneficiaries were residents or domicil-
iaries of North Carolina, and that it held and 
managed all of its assets outside of North Car-
olina, was overseen by a nonresident trustee, 
and did not make any distribution to any 
North Carolina beneficiary. 

5. Plaintiff Trust did not have minimum con-
tacts with the State of North Carolina and, 
therefore, the tax on Plaintiff Trust violates 
the Due Process Clause and Section 19 Article 
I of the North Carolina Constitution. 
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6. Plaintiff Trust’s activities did not have a sub-
stantial nexus to North Carolina, and there-
fore, the tax on Plaintiff Trust violates the 
Commerce Clause. 

7. As a result, Plaintiff Trust is entitled to a full 
refund of the taxes paid for the period of 2005 
through 2008. 

 WHEREFORE, Plaintiff Trust prays the Court for 
an Order granting its motion for summary judgment, 
declaring Section 105-160.2 unconstitutional and or-
dering Defendant to refund all taxes and penalties 
paid by Plaintiff Trust pursuant to Section 105-160.2, 
with interest. 

This 2nd day of July, 2014. 

Respectfully submitted, 

/s/ Neil T. Bloomfield  
Thomas D. Myrick 
N.C. State Bar No. 12645 
Neil T. Bloomfield 
N.C. State Bar No. 37800 

MOORE & VAN ALLEN, PLLC 
100 North Tryon Street – Floor 47 
Charlotte, North Carolina 28202 
Telephone: (704) 331-1000 
Facsimile: (704) 331-1159 

ATTORNEYS FOR PLAINTIFF 

 
[Certificate Of Service Omitted] 
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STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

IN THE
GENERAL COURT 

OF JUSTICE 
SUPERIOR COURT 

DIVISION 
12-CVS-8740 

THE KIMBERLEY RICE  
KAESTNER 1992 FAMILY 
TRUST, 

      Plaintiff, 

  v. 

NORTH CAROLINA  
DEPARTMENT OF REVENUE, 

      Defendant. 

AFFIDAVIT  
OF DAVID H.  
BERNSTEIN 

(Filed Jun. 8, 2014)

 
 I, David H. Bernstein, being duly sworn, depose 
and say: 

 1. I am over eighteen (18) years of age, am com-
petent to testify, and have personal knowledge of the 
matters contained herein. 

 2. I was, and remain, the trustee of The Kimber-
ley Rice Kaestner 1992 Family Trust (the “Plaintiff 
Trust”) from 2005 and through all times relevant to 
this action. 

 3. The Joseph Lee Rice, III Family 1992 Trust 
(the “Family Trust”) was created under an agreement 
dated December 30, 1992 (the “Trust Agreement”) be-
tween Joseph Lee Rice III as settlor (the “Settlor”) and 
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William B. Matteson as trustee (the “Initial Trustee”). 
Attached as Exhibit A is a true and correct copy of the 
Trust Agreement. 

 4. The Family Trust was created in New York, 
and the Trust was and is governed by New York law. 

 5. At the Family Trust’s creation: 

a. The Settlor was a resident and domicili-
ary of New York; 

b. The Initial Trustee was a resident and 
domiciliary of New York; 

c. The primary beneficiaries of the Family 
Trust were the Settlor’s descendants, 
none of whom were residents or domicil-
iaries of North Carolina; 

d. The contingent beneficiaries of the Fam-
ily Trust were the Settlor’s spouse and 
sister, neither of whom were residents or 
domiciliaries of North Carolina; 

e. All of the assets contributed to the Family 
Trust were located outside of North Car-
olina; and 

f. The Family Trust was a separate tax pay-
ing entity subject to New York income 
tax. 

 6. In 1995, the Initial Trustee moved to Florida. 

 7. On December 30, 2002, pursuant to Section 
1.2 of the Trust Agreement, the Family Trust was di-
vided into separate share trusts, one for each of the 
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Settlor’s three children, one of whom is Kimberley Rice 
Kaestner (formerly Kimberley E. Rice). This is the 
Kimberley Rice Kaestner 1992 Family Trust (“Plaintiff 
Trust”). 

 8. At the time the Family Trust was divided into 
separate share trusts, Kimberley Rice Kaestner was a 
resident and domiciliary of North Carolina, having 
moved to North Carolina in 1997, almost five years af-
ter the Family Trust’s creation. 

 9. The separate share trusts are administered by 
the trustee under the terms of the Trust Agreement 
(Exhibit A, Art. 1, § 1.2.) 

 10. The current beneficiaries of the separate 
share trust for the benefit of Kimberley Rice Kaestner 
are Kimberley Rice Kaestner and her three children, 
all of whom were residents and domiciliaries of North 
Carolina in the tax years at issue. 

 11. The contingent remainder beneficiaries of 
the Plaintiff Trust, none of whom are North Carolina 
residents, are the Settlor’s other two children (both of 
whom are residents and domiciliaries of New York), 
the Settlor’s spouse (who also is a resident and domi-
ciliary of New York), and the Settlor’s sister (who is a 
resident and domiciliary of Connecticut). 

 12. The Family Trust, consisting of the three sep-
arate share trusts, is an irrevocable inter vivos trust 
(Exhibit A, Art. 10.) 

 13. In 2005, the Initial Trustee resigned, at 
which time the Settlor appointed me to serve as 
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trustee (the “Trustee”). When appointed I was a Con-
necticut resident and domiciliary and remain so today. 

 14. Between 2005 and 2008, the assets held in 
the Plaintiff Trust consisted of equities, mutual funds, 
and investments in partnerships. The custodian for 
these assets was State Street Bank (formerly Investors 
Bank & Trust), located in Boston, Massachusetts. 
Later, I changed the custodian to Cambridge Appleton 
Trust, also located in Boston, Massachusetts. Other 
ownership documents related to assets held in the 
Plaintiff Trust were located at my offices at Debevoise 
& Plimpton LLP, in New York, New York. The financial 
books and records of the Plaintiff Trust were kept at 
the offices of Eisner Amper LLP, in New York, New 
York, and the legal records of the Plaintiff Trust were 
maintained at my offices in New York, New York. Eis-
ner Amper LLP has prepared all the tax returns for the 
Plaintiff Trust in New York, New York. Eisner Amper 
LLP and Debevoise & Plimpton LLP prepared the 
trust accountings in New York, New York. 

 15. None of the Plaintiff Trust’s assets was lo-
cated in North Carolina, and none of the Plaintiff 
Trust’s income was derived directly from a North Car-
olina source. The Plaintiff Trust owned no real or per-
sonal property located in North Carolina. In 2005, one 
of the investments of the Family Trust was a partner-
ship interest in the DE Shaw Composite Fund, LLC. 
The Family Trust held a 0.0827% non-managing mem-
ber interest in this fund. This fund, in turn, invested 
in other investments, through which the Family Trust 
incurred a $0.11 indirect loss attributable to an 



42 

 

unknown North Carolina source. One-third of this loss 
was attributed to Plaintiff Trust in the amount of ap-
proximately $0.04. In 2007, one of the investments of 
the Rice Family Investors (KER) (“KER Investors”), an 
entity wholly owned by Plaintiff Trust, was a partner-
ship interest in Magnitude U.S. Partners Fund. KER 
Investors held a 0.6846% non-managing member in-
terest in that fund. That fund, in turn, invested in 
other investments, through which KER Investors in-
curred an indirect $2.10 net loss attributable to an un-
known North Carolina source. 

 16. The beneficiaries have no right to the assets 
or income of the Plaintiff Trust, as distributions are 
made at the sole discretion of the Trustee. (Exhibit A, 
Art. 1, § 1.2(a).) The beneficiaries have no right to con-
trol the investment of the Plaintiff Trust assets, and I 
did not take any direction or accept any recommenda-
tion from the beneficiaries concerning my investment 
decisions. To the contrary, to assist me with investment 
decisions and allocations, I consulted solely with 
Rocaton Investment Advisors, LLC, a company located 
in Norwalk, Connecticut. I had complete discretion to 
make all investment decisions on my own, taking into 
account Rocaton’s recommendations, and I exercised 
that discretion without any input from the beneficiar-
ies. 

 17. From the Trust’s creation through and in-
cluding the 2008 tax period, no distribution was made 
to a North Carolina beneficiary. 
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 18. In 2009, the Plaintiff Trust was decanted 
with a significant portion of its assets transferred into 
the KER Family Trust. 

 19. The Plaintiff Trust paid taxes to North Caro-
lina on all of its income from 2005 to 2008. 

 20. Over these four tax years, the Plaintiff Trust 
paid to North Carolina taxes in an amount exceeding 
$1.3 million. 

 21. None of the Plaintiff Trust’s income taxed by 
North Carolina was distributed to anyone anywhere, 
let alone to any beneficiary in North Carolina. 

 22. The Plaintiff Trust sought refunds on the 
taxes paid in the following amounts: 

a. $79,634.00 for the 2005 tax year; 

b. $106,637.00 for the 2006 tax year; 

c. $1,099,660.00 for the 2007 tax year, 

d. $17,241.00 for the 2008 tax year. 

 23. The Department denied the Plaintiff Trust’s 
request for a refund on February 11, 2011. 

 24. During discovery in this matter the Plaintiff 
Trust produced records of the Family Trust and of the 
Plaintiff Trust. The records included: accountings, doc-
uments evidencing investment decisions, and commu-
nications with the Family Trust’s and Plaintiff Trust’s 
accountants and investment advisors. The records also 
included records of my limited contacts with the bene-
ficiaries, none of which occurred in North Carolina. 
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[THE REMAINDER OF THIS PAGE IS  
LEFT INTENTIONALLY BLANK] 

Dated: July 2, 2014 

 /s/ David H. Bernstein
  David H. Bernstein
 
SWORN to and subscribed before me. 

This 2nd day of July, 2014 

/s/ Susan Bange Avram  
 Notary Public for the State 

of New York 
 

 
My Commission Expires: 7/31/2019 

    [NOTARY STAMP] 

 
[Certificate Of Service Omitted] 

 
EXHIBIT A 

 THIS AGREEMENT is made and delivered as of 
the 30th day of December, 1992, between JOSEPH 
LEE RICE, III, of New York, New York (hereinafter re-
ferred to as the “Settlor”), and WILLIAM B. 
MATTESON of New York, New York (hereinafter and 
his successor referred to as the “Trustee”), creating the 
“Joseph Lee Rice, III Family 1992 Trust”. 
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WITNESSETH: 

 The Settlor hereby assigns, transfers and conveys 
to the Trustee the property described in Schedule A 
hereto annexed (hereinafter, together with all addi-
tions thereto, referred to as the “Trust Fund”), receipt 
of which is hereby acknowledged by the Trustee, which 
is to be held by the Trustee, IN TRUST, for the uses 
and purposes and on the terms and conditions herein 
set forth. 

 
ARTICLE FIRST 

Distributions  

 1.1. Initial Term. For a period (the “Initial 
Term.”) commencing on the date of this Agreement (the 
“Commencement Date”), and expiring on the date ten 
(10) years from the Commencement Date, the Trus- 
tee’s duties with respect to the disposition of the 
income and principal of the Trust Fund shall be as fol-
lows: 

 (a) Distributions of Income. The Trustee may pay 
or apply so much or all of the net income therefrom to 
or to the use of such member or members of a class of 
persons consisting of the Settlor’s descendants, when-
ever born, in such amounts and proportions as the 
Trustee in the Trustee’s absolute discretion may from 
time to time deem advisable, accumulating any net in-
come not so paid or applied and adding the same to 
principal. 
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 (b) Distributions of Principal. The Trustee may 
pay or apply so much or all of the principal thereof to 
or to the use of such member or members of a class of 
persons consisting of the Settlor’s descendants, when-
ever born, in such amounts and proportions as the 
Trustee in the Trustee’s absolute discretion may from 
time to time determine. 

 1.2. After Initial Term. Upon the termination of 
the Initial Term, the Trustee shall, after bringing into 
account any income or principal which may have been 
paid or applied to or to the use of any child of the Set-
tlor or any of such child’s descendants pursuant to Sec-
tion 1.1 hereof, divide and set apart the Trust Fund 
into so many equal and separate shares that there 
shall be one (1) such share for each of the Settlor’s chil-
dren who is then living and one (1) such share for the 
each of the Settlor’s children who is not then living but 
who shall have left then living descendants (a “Prede-
ceased Child”), and each share set aside for a Prede-
ceased child shall be further divided into subshares, 
per stirpes, for such Predeceased Child’s then living 
descendants (each of the Settlor’s then living children 
and each of the then living descendants of a Prede-
ceased Child shall be hereinafter individually referred 
to as a “Beneficiary”, and collectively referred to as the 
“Beneficiaries”). The Trustee’s duties with respect to 
the disposition of the income and principal of each such 
share or subshare shall be as follows: 

 (a) Distributions of Income. The Trustee may pay 
or apply so much or all of the net income therefrom to 
or to the use of such member or members of a class of 
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persons consisting of the Beneficiary for whom such 
share or subshare was set apart and such Beneficiary’s 
descendants, whenever born, in such amounts and pro-
portions as the Trustee in the Trustee’s absolute dis-
cretion may from time to time deem advisable, 
accumulating any net income not so paid or applied 
and adding the same to principal.  

 (b) Distributions of Principal. The Trustee may 
pay or apply so much or all of the principal thereof to 
or to the use of such member or members of a class of 
persons consisting of the Beneficiary for whom such 
share or subshare was set apart and such Beneficiary’s 
descendants, whenever born, in such amounts and pro-
portions as the Trustee in the Trustee’s absolute dis-
cretion may from time to time determine. 

 (c) Termination. Upon the first event to occur of: 
(i) a Beneficiary’s death or (ii) a Beneficiary’s having 
attained the age of forty (40) years: 

  (1) The Trustee shall transfer, pay over and 
deliver the then principal of such Beneficiary’s share 
to such Beneficiary, if such Beneficiary shall then be 
living. 

  (2) If such Beneficiary shall not then be liv-
ing, the Trustee Shall transfer, pay over and distribute 
the then principal of such Beneficiary’s share as fol-
lows: 

  (i) To or in trust for the benefit of such per-
sons and objects, in such amounts, shares and propor-
tions, and either absolutely or upon such lawful trusts, 
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terms and conditions, as the Beneficiary shall appoint 
by will; provided, however, that such will makes ex-
press reference to this power of appointment; and 
provided further, however, that such power of appoint-
ment shall not be exercisable in favor of such Benefi-
ciary’s estate or creditors, 

  (ii) The Trustee shall subdivide any of such 
principal not effectively so appointed into subshares, 
per stirpes, for such Beneficiary’s then living descend-
ants, and the Trustee shall hold each such subshare as 
a separate share in trust under this Agreement for the 
benefit of the descendant for whom such subshare was 
set apart and the descendant shall be the Beneficiary 
of such subshare, which shall be held in trust under 
this Paragraph (c), subject to all the terms and condi-
tions governing each share of the Trust Fund. 

  (iii) If such Beneficiary shall not be survived 
by any descendants, the Trustee shall transfer, pay 
over and distribute such Beneficiary’s share, per stir-
pes, to the then living descendants of such Benefi-
ciary’s nearest ancestor who was a descendant of the 
Settlor, if any, or if none, then to the Settlor’s then liv-
ing descendants, per stirpes, or if none, then such prin-
cipal shall be disposed of pursuant to the provisions of 
Article THIRD of this Agreement. 

  (iv) If, after taking into account any exemp-
tion allocated to any share or subshare distributable 
under this Subdivision, a generation-skipping transfer 
tax would become payable on any portion or all of such 
share or subshare because such distribution would be 
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to a skip person with respect to the transfer of such 
property to such person, notwithstanding anything to 
the contrary hereinabove in this Paragraph (c) pro-
vided, the Trustee shall transfer, pay over and distrib-
ute such property to or in trust for the benefit of such 
persons and objects, in such amounts, shares and pro-
portions, and either absolutely or upon such lawful 
trusts, terms and conditions, as the Beneficiary shall 
appoint by will, including, without limitation, to the 
Beneficiary’s estate, provided, however, that such will 
makes express reference to this power of appointment; 
and in default of such appointment, the Trustee shall 
transfer, pay over and distribute such property as if the 
Beneficiary had not been entitled to exercise such 
power of appointment. 

  (v) If, pursuant to the preceding provisions 
of this Paragraph (c), any principal of any share or sub-
share held under this Article would become distribut-
able to any person for whom a share or subshare is 
then held in trust under this Agreement, then such 
principal shall not be delivered to such person but in 
lien thereof shall be added to the principal of the share 
or subshare then held in trust for such person, there-
after to follow the disposition of the share to which it 
is added in all respects as to both income and principal. 

 (vi) If, pursuant to the preceding provisions of 
this Paragraph (c), any principal of any share or sub-
share held under this Article would become distribut-
able to an individual’s descendants, per stirpes, then, 
in making such distribution, the Trustee shall not 
bring into account any income or principal which may 
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have been paid or applied to or to the use of any such 
descendant or such descendant’s ancestors or descend-
ants. 

  1.3. No Distributions of Principal until Ter-
mination of Associates IV Limited Partnership. Not-
withstanding anything to the contrary hereinabove 
provided, in no event shall any portion of a limited 
partnership interest in the Clayton & Dubilier Associ-
ates IV Limited Partnership, a Connecticut limited 
partnership (“Associates IV Limited Partnership”), be 
transferred, paid over or distributed to the Settlor’s de-
scendants. 

  1.4. Trustee’s Discretion for Distributions. 
(a) If income and principal may be paid or applied to or 
to the use of such member or members of a class of per-
sons in such amounts and proportions as the Trustee 
may deem advisable under the provisions of this Arti-
cle, the Trustee in the Trustee’s discretion may pay or 
apply the same to or to the use of any one member of 
such class or apportion it for the benefit of various 
members to the exclusion of other members in such 
manner as the Trustee may deem advisable. 

  (b) In exercising the discretion conferred 
upon the Trustee to use income or principal under any 
provision of this Article, it shall not be necessary for 
the Trustee to inquire as to any other income or prop-
erty of the person for whom income or principal is to 
be used and the Trustee may consider only the inter-
ests of the person or persons for whom it is deemed ad-
visable to use income or principal and not the interests 
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of any other person who may at any time be or become 
interested in any trust hereunder. 

  (c) The Settlor directs the Trustee to con-
sider the Trust Fund and any share or subshare held 
under this Agreement as a family asset and to be lib-
eral in the exercise of the discretion conferred upon the 
Trustee and to use income and principal of such trust, 
even to the entire amount thereof, to meet the needs of 
the Beneficiaries, including, without limitation, to pro-
vide for their health, education and welfare, to pur-
chase or provide a home for them, and to aid them at 
the time of marriage or in setting up a business, rather 
than to preserve such principal for the benefit of the 
persons entitled thereto at the termination of the 
trust. 

 
ARTICLE SECOND 

Termination  

 The Trustee may at any time in the Trustee’s dis-
cretion terminate the Trust Fund or any trust hereun-
der if in the Trustee’s judgment it would be inadvisable 
to continue to hold it in trust; provided, however, that 
in no event may the Trustee terminate the Trust Fund 
or any trust hereunder prior to the earlier of (i) the ter-
mination and winding up of Associates IV Limited 
Partnership and (ii) the date the trust created hereun-
der ceases to be a limited partner of Associates IV Lim-
ited Partnership. Upon termination of the Trust Fund 
during the Initial Term, the Trustee shall transfer, pay 
over and deliver, free of trust, the assets constituting 
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the then principal of the Trust Fund or to the Settlor’s 
then living descendants, per stirpes, after bringing into 
account any income or principal which may have been 
paid or applied to or to the use of any such descendant 
or any such descendant’s ancestor or descendant pur-
suant to Section 1.1 hereof. Upon termination of any 
trust hereunder after the termination of the Initial 
Term, the Trustee shall transfer, pay over and deliver 
the then principal of such trust to the person or per-
sons then eligible to receive the income of such trust, 
in such amounts and proportions as the Trustee in the 
Trustee’s absolute discretion may deem advisable. 

 
ARTICLE THIRD 

Contingent Disposition  

 If, upon the happening of any contingency, any 
part or all of the principal of the Trust Fund, or any 
trust under this Agreement, shall be undisposed of 
pursuant to the provisions of this Agreement other 
than this Article, then, upon the happening of such 
contingency, the Trustee shall transfer, pay over and 
deliver such undisposed of property to the Settlor’s 
Spouse, if she shall then be living, or if she shall not 
then be living, to the Settlors sister, JERE ANNE 
VOCKINS, if she shall then be living, or if she shall not 
then be living, to her descendants who shall then be 
living, per stirpes. 
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ARTICLE FOURTH 

Distributions to Minors and Incompetents 

 4.1. Distributions to Minors and Incompetents. 
Whenever income or principal is to be paid to or used 
for the benefit of a person under the age of twenty-one 
(21) years (referred to as a “minor” in this Article) or a 
person who in the sole judgment of the Trustee is inca-
pable of managing his or her own affairs, the Trustee 
may make payment of such to property in any or all 
the following ways: 

 (a) By paying such property to the parent, 
guardian or other person having the care and con-
trol of such minor for such minor’s benefit or to 
any authorized persons as custodian for such mi-
nor under any applicable Gifts to Minors Act, and 
where permitted under applicable law, with au-
thority to authorize any such custodian to hold 
such property until the minor attains the age of 
twenty-one (21) years where permitted; provided, 
however, that no such payment shall be made to 
the Settlor or the Settlor’s Spouse. 

 (b) By paying such property to the guardian, 
committee conservator or other person having the 
care and control of such incapable person for such 
incapable person’s benefit; provided, however, that 
no such payment shall be made to the Settlor or 
the Settlor’s Spouse. 

 (c) By paying directly to such minor or inca-
pable person such sums as the Trustee may deem 
advisable as an allowance. 
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 (d) By expending such property in such 
other manner as the Trustee in the Trustee’s 
discretion shall determine will benefit such 
minor or incapable person. 

  4.2. Trustee’s Discretion; Final Distribution. 
If principal becomes vested in and payable to a minor, 
the Trustee may make payment thereof in any of the 
ways set forth in the preceding Section 4.1 of this Arti-
cle or may defer payment of any part or all thereof, 
meanwhile paying or applying to or to the use of such 
minor so much or all of such principal and of the in-
come therefrom, as the Trustee in the Trustee’s discre-
tion may deem advisable. Any income not so expended 
by the Trustee shall be added to principal. The Trustee 
shall transfer, pay over and deliver any remaining 
principal to such minor upon such minor’s attaining 
the age of twenty-one (21) years or to such minor’s es-
tate upon death prior to such payment in full. 

 4.3. Trustee’s Discharge. Any payment or distri-
bution authorized in this Article shall be a full dis-
charge to the Trustee with respect thereto. 

 
ARTICLE FIFTH 

Investment of Trust Fund 

 5.1. Investment in Associates IV Limited Part-
nership. (a) The Trustee shall acquire a limited part-
nership interest in Associates IV Limited Partnership 
with cash from the Trust Fund but in no event shall 
this interest exceed 9.9% of all interests in Associates 
IV Limited Partnership. 
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 (b) The Trustee initially shall invest the balance 
of the Trust Fund in an actively managed portfolio pur-
suant to the provisions of Section 5.2 of this Agree-
ment. In no event shall the Trustee invest any portion 
of the Trust Fund in securities of any entity relying on 
Section 3(c)(1) of the Investment Company Act of 1940, 
as amended, as an exemption from registration under 
the Investment Company Act of 1940, as amended, 
other than (i) Associates IV Limited Partnership, (ii) 
any entity managed or sponsored by Clayton, Dubilier 
& Rice, Inc. or its successors, or (iii) any entity that acts 
as the general partner of, or acts in a similar capacity 
for, such entity. 

 (c) The Trustee acknowledges that he or she has 
received a copy of; and understands, a no-action letter, 
dated November 2, 1992 (the “No-Action Letter”), from 
the Securities and Exchange Commission addressed to 
Associates IV Limited Partnership. 

 5.2. Trustee’s Powers. Subject to the above re-
strictions, the Trustee shall have, with respect to any 
and all property other than the limited partnership in-
terest in Associates IV Limited Partnership, whether 
real or personal, at any time held by the Trustee here-
under, including funds held for any person under the 
age of twenty-one (21) years, and whether constituting 
principal or income therefrom, the following powers, in 
addition to those granted elsewhere in this Agreement 
and those conferred by law: 

 (a) To retain any such property as an invest-
ment, whether or not trustees are authorized by 
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law or by any rule of court to invest trust funds in 
such property. 

 (b) To sell any such property (other than the 
limited partnership interest in Associates IV Lim-
ited Partnership) at either public or private sale 
for cash or on credit of any duration, to exchange 
any such property and to grant options for the pur-
chase of any such property, including, without lim-
itation, stocks, with or without consideration and 
without any limitation on the period of any such 
option. 

 (c) Subject to the restrictions provided in the 
No-Action Letter, to invest and reinvest in prop-
erty of any character, real or personal, foreign or 
domestic, including, without limitation, bonds, 
notes, debentures, mortgages, certificates of de-
posit, common and preferred stocks, shares or in-
terests in partnerships or investment trusts and 
companies and participations in any common 
trust fund maintained by the Trustee, whether or 
not trustees are authorized by law or by any rule 
of court to invest trust funds in such property. 

 (d) To consent to and participate in, or to op-
pose, any foreclosure, liquidation or plan of reor-
ganization, consolidation, merger, combination or 
other similar plan and to consent to any contract, 
lease, mortgage, purchase, sale or other action by 
any corporation pursuant to such plan. 

 (e) To deposit any such property with any 
protective, reorganization or similar committee, to 
delegate discretionary power thereto and to pay 
part of its expenses and compensation and any as-
sessment levied with respect to such property. 
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 (f ) To exercise all conversion, subscription, 
voting and other rights of whatsoever nature per-
taining to any such property and to grant proxies, 
discretionary or otherwise, with respect thereto. 

 (g) To manage any real property in the same 
manner as if the absolute owner thereof, including, 
without limitation, the power from time to time to 
lease, or grant options to lease, any such real prop-
erty for any period of time and although any such 
period may extend beyond the duration of any 
trust under this Agreement, with any provisions 
for renewals thereof, without application to any 
court; to enter into any covenants or agreements 
relating to the property so leased or to any im-
provements then or thereafter erected thereon; to 
insure against loss by fire or other casualty; and 
to make partition or enter into any agreements of 
partition of any real property which, or an interest 
in which, shall at any time constitute part of any 
trust under this Agreement, even though a Trus-
tee acting hereunder may hold an interest in the 
same property in the Trustee’s own right or in 
some other capacity, and to give or receive money 
or other property for equality of partition. To make 
ordinary and extraordinary repairs and altera-
tions to any building, to raze old buildings, to erect 
new buildings and to make other improvements; 
to set up appropriate reserves out of income for re-
pairs and modernization of any building, including 
reserves for depreciation and obsolescence, to add 
such reserves to principal and, in creating such re-
serves, to use the income from any assets of the 
trust which holds the property with respect to 
which such reserve is being created; and, for the 
amortization of any mortgage on any such 
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property, to use principal and/or income from any 
assets of the trust in which such mortgaged prop-
erty is held; in all such cases without thereafter 
making any adjustment between principal and in-
come. 

 (h) To transfer any portion of receipts from 
income to principal on account of depreciation, de-
pletion, or amortization and to allocate in the 
Trustee’s discretion, in whole or in part, to princi-
pal and income, all receipts and disbursements for 
which no express provision is made hereunder, 
which allocation shall fully protect the Trustee 
with respect to any action taken or payment made 
in reliance thereon. 

 (i) To make loans and borrow money for any 
purpose including, without limitation, to or from 
the Trustee individually or others (other than the 
Settlor or the Settlor’s Spouse), upon such terms, 
with or without security, as the Trustee may deem 
advisable and to pledge or mortgage any such 
property as security. 

 (j) To appoint and compensate agents (in-
cluding, without limitation, accountants, custodi-
ans, investment advisors, money managers and 
attorneys, and regardless of whether the Trustee 
is a principal or employee thereof ) to act in the 
Trustee’s behalf and to delegate discretionary 
power to such agents. 

 (k) To extend the time of payment of any ob-
ligation at any time owing by or to the Trustee or 
any trust under this Agreement and to compro-
mise, settle or submit to arbitration upon such 
terms as the Trustee may deem advisable, or to 
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release, with or without consideration, any claim 
in favor of or against, any trust under this Agree-
ment. 

 (l) To allocate to two or more trusts under 
this Agreement an undivided interest in one or 
more properties or blocks of securities, including, 
without limitation, stocks, and to administer any 
two or more trusts under this Agreement as a sin-
gle trust by holding the principal of such trusts in 
one or more consolidated funds in which the sepa-
rate trusts shall have undivided interests; pro-
vided, however, that separate records of each trust 
shall be maintained. 

 (m) To cause any such property to be held in 
nominee registration, with or without indication of 
the fiduciary character thereof, or unregistered. 

 (n) In dividing or distributing any trust 
hereunder, or any part thereof, to make partition, 
division or distribution of property in kind 
whether equal or disproportionate, and with or 
without thereafter making any adjustment for any 
disproportionate income tax bases in such prop-
erty, as the Trustee may deem advisable, and, for 
any such purpose, to determine the value of any 
such property so far as permitted by law. 

 (o) To exercise any stock options held in any 
trust hereunder. 

 (p) To divide property held in any trust here-
under into two or more separate trusts hereunder 
and to add the principal of any trust hereunder 
having substantially identical terms to another 
trust held hereunder to such other trust, the 
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property so added thereafter to follow the disposi-
tion of the fund to which it is added in all respects 
as to both income and principal, as the Trustee 
may deem advisable.  

 (q) To pay or contest any and all taxes as-
sessed against any trust created hereunder. 

 (r) To do all such acts, take all such proceed-
ings and exercise all such rights and privileges, 
although not herein, specifically mentioned, with 
respect to any such property, as if the absolute 
owner thereof and in connection therewith to 
make, execute and deliver any instruments and to 
enter into any covenants or agreements binding 
any trust hereunder. 

 5.3. Associates IV Limited Partnership Votes; 
Change of Trust Situs. In addition to the powers con-
ferred on the Trustee above, the Trustee shall have the 
power to participate in all, votes in which limited part-
ners of Associates IV Limited Partnership are permit-
ted to participate pursuant to Associates IV Limited 
Partnership’s amended and restated limited partner-
ship agreement, as amended from time to time, and to 
change the situs of the trust property of any trust un-
der this Agreement. 

 5.4. Restrictions on Investment Powers. It being 
the Settlor’s desire that (a) the Trustee shall not con-
fine the investments of the any trust hereunder to 
those authorized by law or by any rule of court (unless 
the Trustee shall deem such course advisable) and (b) 
that the Trustee abide by the investment restrictions 
provided in the No-Action Letter, the Settlor hereby 
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declares that the Trustee shall not be liable for any loss 
sustained by any trust hereunder by reason of the pur-
chase, retention, sale or exchange of any investment 
made by the Trustee in good faith. 

 5.5. Conflict of Interest. The Trust Fund may in-
clude obligations, shares or other interests in certain 
corporations or businesses of which the Trustee may 
be a director, partner, shareholder, officer or employee. 
The Settlor hereby specifically authorizes and empow-
ers the Trustee to exercise with respect to any such ob-
ligations, shares or interests (or any obligations, 
shares or interests in any successor corporations or 
businesses) any and all of the powers, authorities and 
discretions provided in this Agreement, including, 
without limitation, the power to purchase from, sell to 
or otherwise deal with himself or herself with respect 
to the same and to retain and vote the same as long as 
the Trustee may deem advisable. The Settlor directs 
that no principle or rule of law relating to self-dealing 
or divided loyalty shall be applied to any acts of the 
Trustee with respect to any such obligations, shares or 
interests. The foregoing provisions of this paragraph 
are intended to amplify and not to limit the powers and 
authority granted to the Trustee with respect to the 
Trust Fund. 

 5.6. Application of Section 11-2.1(k) of the New 
York Estates, Powers and Trust Law. The provisions of 
section 11-2.1(k) of the New York Estates, Powers and 
Trusts Law with respect to underproductive property, 
as in effect at the time of this Agreement, or such other 
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statutory provisions as shall correspond thereto, shall 
not be applicable to any trust under this Agreement. 

 5.7. Third Parties Dealing with Trustee. Persons 
dealing with the Trustee shall not be obligated to look 
to the application of any moneys or other property paid 
or delivered to the Trustee or to inquire into the Trus-
tee’s authority as to any transaction. All powers 
granted to the Trustee shall continue until actual dis-
tribution of the property. 

 5.8. Trustee’s Liability. (a) Any decision of the 
Trustee with respect to the exercise or non-exercise by 
the Trustee of any discretionary power under this 
Agreement, or the time or manner of the exercise 
thereof, made in good faith, shall fully protect the Trus-
tee and shall be binding and conclusive upon all per-
sons interested in the Trust Fund. 

 (b) In no event and under no circumstances shall 
the Trustee incur any liability either individually or as 
Trustee with respect to any duty, responsibility, power, 
authority or discretion of the Trustee under this Agree-
ment unless the same shall be done or omitted by the 
Trustee in actual bad faith, and the Settlor hereby 
agrees that any Trustee will at all times be protected 
and indemnified from the Trust Fund from any and all 
liability, loss, damages or expenses of whatsoever kind 
or nature which such Trustee, individually or as Trus-
tee, may at anytime sustain or incur or become liable 
for in connection with this Agreement and any trust 
hereby created except by reason of gross negligence, 
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willful misconduct, fraud or had faith on the part of 
such Trustee. 

 5.9. Delegation. Any person acting as Trustee 
hereunder is authorized at any time and from time to 
time by a writing instrument delivered to a co-Trustee 
to delegate to such co-Trustee any ministerial duty, re-
sponsibility, power or authority. The revocation of any 
such delegation shall also be in writing and delivered 
to such co-Trustee. 

 
ARTICLE SIXTH 

Income and Principal 

 Income accrued on any property (whether origi-
nally placed in, or subsequently added to, any trust un-
der this Agreement) at the time of its transfer to the 
Trustee and, with respect to shares of stock (whether 
originally placed in, or subsequently added to, such 
trust), dividends declared prior to the transfer of such 
shares to the Trustee but payable to stockholders of 
record determined as of a date which is on or subse-
quent to the date of such transfer, shall be income of 
such trust. Upon the termination of any estate hereun-
der, income accrued on property then held in any trust 
but not yet due and payable, after deducting any 
charges or advances against it, and dividends on 
shares of stock declared prior to such termination but 
payable to stockholders of record determined as of a 
date which is on or subsequent to the date of such ter-
mination, shall belong to the next estate. Distributions 
in stock of the corporation or association making the 
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distribution shall be principal. The Trustee is ex-
pressly authorized in the Trustee’s discretion to amor-
tize premiums paid for trust securities, but the Trustee 
shall not be required to make any such amortization 
and shall incur no liability if the Trustee determines 
that no sinking fund shall be established for amortiza-
tion of premiums. In the case of securities that are pay-
able at maturity without interest, from time to time 
there may be transferred from principal to income a 
pro rata part of the discount or difference between the 
purchase price and the amount payable at maturity. 

 
ARTICLE SEVENTH 

Accounting Obligations  

 7.1. Accountings: Any Trustee at any time acting 
hereunder may at any time and from time to time ren-
der, to such person or persons eligible to receive income 
from any trust hereunder as shall be of full age and 
competent at the time when such account is rendered 
(hereinafter sometimes referred to as the “Competent 
Beneficiaries”), an account of the acts and transactions 
of such Trustee with respect to the income and princi-
pal of such trust, from the date of the erection of such 
trust are from the date of the last previous account of 
such Trustee, as the case may be; and the Competent 
Beneficiaries shall have full power and authority on 
behalf of all persons interested in such trust finally to 
settle and adjust such account; and upon such account 
being settled and adjusted to the satisfaction of the 
Competent Beneficiaries, it shall be binding and 
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conclusive upon and every person (whether or not then 
living or then ascertainable) who shall then or there-
after be or become interested in either the income or 
the principal of such trust, with like effect as a judg-
ment of a court having jurisdiction judicially settling 
such account in an action in which such Trustee and 
all persons having or claiming any interest in such 
trust were parties; and the approval by the Competent 
Beneficiaries of such account shall constitute a full dis-
charge and release of such Trustee and of the estate of 
any deceased Trustee for whom such account is ren-
dered, from all further liability, responsibility and ac-
countability for or with respect to the acts and 
transactions of such Trustee as set forth in said ac-
count, as to both income and principal of such trust. 

 7.2. Judicial Accountings. Nothing contained in 
this Article shall preclude any Trustee from having an 
account judicially settled or from filing periodic ac-
counts if such Trustee shall deem such settlement or 
such filing advisable. 

 7.3. Disability. If, in any accounting proceeding 
or in any non-judicial settlement of the Trustee’s ac-
count, any Party to such proceeding or settlement shall 
be a person under a disability, service of process upon 
such person in such proceeding or signature upon such 
settlement by such person shall not be required if there 
is another person, not under a disability, who is a party 
to the proceeding or settlement and who has the same 
interest as the person under a disability. 
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ARTICLE EIGHTH 

Appointment of Successor Trustees and Co-Trustees  

 8.1. Successor Trustees. The Settlor shall have 
the power during his lifetime to appoint successor 
Trustees to fill vacancies hereunder. If at any time and 
for any reason WILLIAM B. MATTESON shall cease 
to act as a Trustee hereunder, and the settlor shall 
have failed to appoint a successor Trustee within 
ninety (90) days of the event creating the vacancy, then 
THEODORE A. KURZ shall become the successor 
Trustee. Subject to the foregoing, the last person acting 
as Trustee hereunder shall have the power to desig-
nate one or more successor Trustees hereunder. 

 8.2. Co-Trustee. Any individual Trustee who 
shall be acting alone shall have the power to appoint a 
co-Trustee to act with him or her.  

 8.3. Designation of Trustees; Permissible Trus-
tees. Any designation of Trustees pursuant to this Ar-
ticle shall be made by a duly acknowledged instrument 
in writing designating one or more persons or series of 
persons, either natural or corporate, other than the 
Settlor; provided, however, that there shall at all times 
be at least one Trustee who is not a current beneficiary 
of any trust under this Agreement and who is not a re-
lated or subordinate party as defined in Section 672(c) 
of the Internal Revenue Code (or such other statutory 
provisions as shall from time to time correspond 
thereto), including without limitation one of the follow-
ing: the Settlor’s Spouse; the Settlor’s father, mother, a 
descendant of the Settlor, a sibling of the Settlor, an 
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employee of the Settlor, a corporation or any employee 
of a corporation in which the stock holdings of the Set-
tlor or the trust are significant from the viewpoint of 
voting control, or a subordinate employee of a corpora-
tion in which the Settlor is an executive. Any such in-
strument of designation shall become effective 
according to its terms and shall be revocable by a sim-
ilar instrument at any time before such designation 
shall become effective. In the event that the same per-
son shall have executed more than one instrument des-
ignating Trustees, then the instrument that shall bear 
the most recent date and shall be unrevoked shall gov-
ern. 

 8.4. Resignation. Any Trustee may resign at any 
time and for any reason by a duly acknowledged In-
strument in writing delivered to each other then acting 
Trustee, if any, and to such Trustee’s successor, and 
filed with the records of the trust to which it relates. 

 8.5. No Bond. No Trustee at any time acting un-
der this Agreement shall be required to give any bond 
or other security for the faithful performance of such 
Trustee’s duties. 

 8.6. Compensation. No Trustee shall be entitled 
to compensation for acting as a Trustee unless the Set-
tlor shall otherwise agree in writing. Following the 
death of the Settlor, each Trustee whose compensation 
shall not otherwise have been fixed by agreement with 
the Settlor shall be entitled to receive compensation as 
provided by the instrument appointing such Trustee, 
or if no compensation shall have been provided for by 
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the foregoing provisions of this section, each Trustee’s 
compensation shall be the compensation to which a 
sole individual Trustee of an express trust shall be en-
titled under New York law in effect at the time such 
compensation is payable.  

 8.7. Self-Dealing Restrictions. No Trustee shall 
be entitled to (a) exercise any discretion to pay or apply 
income or principal to himself  or herself, (b) exercise 
any discretion, unless limited by an ascertainable 
standard, to pay or apply income or principal to any 
other beneficiary of any trust under this Agreement in 
which such Trustee shall have a current beneficial in-
terest, (c) make discretionary allocations of receipts or 
expenses as between principal and income of any trust 
under this Agreement in which such Trustee shall 
have a current beneficial interest, (d) exercise any dis-
cretion to pay or apply income or principal of any trust 
under this Agreement in discharge of any of his or her 
legal obligations; including obligations of support, or 
(e) make discretionary allocations of receipts or ex-
penses as between principal and income in favor of any 
beneficiary of any trust under this Agreement to whom 
such Trustee has a legal obligation of support; pro-
vided, however, that the foregoing shall not prevent 
any other Trustee from making such payment, appli-
cation or allocation. 
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ARTICLE NINTH 

Income not Taxable to Settlor 

 Notwithstanding anything herein contained to the 
contrary, all of the powers granted to the Trustee here-
under shall be exercised solely in and in no event and 
under powers be exercised from any trust fund under 
this Agreement taxable to the Settlor pursuant to the 
applicable provisions of the Internal Revenue Code. If 
any of the provisions herein shall be found to violate 
Section 671, et seq., of the Internal Revenue Code (or 
such other statutory provisions as shall from time to 
time correspond thereto), so as to cause the income of 
any trust under this Agreement to be taxable to the 
settlor, then said provisions shall not be operative, but 
shall be the eliminated and of no effect. In that event, 
however, all other provisions of this Agreement shall 
remain in full force and effect, and shall not be affected 
thereby. 

 
ARTICLE TENTH 

Amendments; Governing 

 This Agreement shall be irrevocable and una-
mendable by the Settlor. Subject to the Trustee’s power 
to change the situs of the trust property of any trust 
hereunder, this Agreement and each trust hereunder 
shall be governed and construed in all respects accord-
ing to the laws of the State of New York. 
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ARTICLE ELEVENTH 

Additions to Trust Fund 

 The Settlor or any other person or an attorney-in-
fact acting on behalf of the Settlor (or any other person) 
may at any time and from time to time increase the 
Trust Fund by delivering property to the Trustee, or by 
having the proceeds of insurance policies or other ben-
efits made payable to the Trustee, or by bequest or de-
vise by will. The duties and liabilities of the Trustee 
shall under no circumstances be substantially in-
creased except with the Trustee’s written consent. 

 
ARTICLE TWELFTH 

Spendthrift Protections  

 Neither the principal nor the income of any trust 
under this Agreement, so long as the same is held by 
the Trustee, shall be subject to assignment or any 
other anticipation by the beneficiary for whom the 
same is intended, nor to attachment, execution, gar-
nishment, sequestration or other seizure under any le-
gal, equitable or other process. If any portion of the 
principal or income of such trust should, because of any 
debt incurred by, or other claim against, any benefi-
ciary of any such trust, or by reason of any sale, assign-
ment, transfer, encumbrance, anticipation or other 
disposition made or attempted by such beneficiary, or 
by reason of any seizure, attachment, execution, writ 
or other process, become payable or likely to become 
payable to any person other than the beneficiary for 
whom the same is intended, than notwithstanding 
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anything to the contrary contained in this Agreement, 
the Trustee in the Trustee’s discretion may pay or ap-
ply to or to the use of the Spouse of such beneficiary, 
such beneficiary’s then living descendants, or any 
other relative of such beneficiary, in such shares and 
proportions, as the Trustee may, from time to time, 
deem advisable, the share of the principal or income of 
such trust which, but for the provisions of this Article, 
would be payable to such beneficiary. Such payment 
shall be a full discharge to the Trustee with respect 
thereto. 

 
ARTICLE THIRTEENTH 

Savings Clause  

 Notwithstanding anything to the contrary con-
tained in this Agreement, if any trust hereunder shall 
not otherwise have terminated pursuant to the provi-
sions of this Agreement, upon the expiration of twenty-
one (21) years after the death of the last survivor of the 
Settlor, the Settlor’s Spouse (if the Settlor’s Spouse was 
living on the date of execution of this Agreement) and 
all of the Settlor’s descendants who were living on the 
date of execution of this Agreement, the Trustee shall 
transfer, pay over and distribute the then principal of 
such trust to the Settlor’s then living descendants, per 
stirpes. 
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ARTICLE FOURTEENTH 

Definitions  

 14.1. Associates IV Limited Partnership. “Asso-
ciates IV Limited Partnership” shall have the meaning 
provided in Section 1.3 of Article FIRST. 

 14.2. Descendants. Each reference herein to an 
individual’s “child”, “Children” and words of similar 
meaning shall include (i) non-marital children who are 
the legitimate children of such individual, as such term 
is defined in Section 4-1.2 of the New York Estates 
Powers and Trusts Laws or to such other statutory pro-
visions as shall correspond thereto at the time any de-
termination of such relationship shall be made 
(hereinafter “non-marital children”) and (ii) adopted 
persons who were under the age of eighteen (18) at the 
time they were adopted by such individual and each 
reference to an individual’s “issue”, “descendant”, “de-
scendants” and words of similar meaning shall include 
(i) non-marital children and their descendants and (ii) 
adopted persons who were under the age of eighteen 
(18) at the time they were adopted and their descend-
ants. 

 14.3. Internal Revenue Code. Each reference 
herein to the “Internal Revenue Code” or the “Code” 
shall be deemed to mean and refer either to the United 
States Internal Revenue Code of 1986, as amended, or 
to such other statutory provisions as shall correspond 
thereto. 
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 14.4. Settlor. “Settlor” shall have the meaning 
provided in the first Paragraph of this Agreement. 

 14.5. Skip Person. As used herein, the term “skip 
person” shall mean and refer to such term as defined 
in Section 2613 of the Internal Revenue Code. 

 14.6. Spouse. Each reference herein to an indi-
vidual’s “Spouse” shall mean and refer to the person 
who is married to and living with such individual at 
the time or times that any determination of such rela-
tionship shall be made, or who shall have been married 
to and living with such individual at the time of such 
individual’s death; provided, however, that a person 
who is married to an individual shall be deemed to be 
living with such individual during any period of tem-
porary physical separation that is unrelated to marital 
disharmony. 

 14.7 Trustee. Except as otherwise specifically 
provided in this Agreement, the term “Trustee” wher-
ever used herein, shall mean and refer to the Trustee 
or Trustees at the time acting under this Agreement, 
and except as otherwise specifically provided in this 
Agreement, the powers, privileges and immunities and 
the discretions granted herein shall attach to the office 
of Trustee and shall continue as long as any assets are 
held in trust under this Agreement and until the final 
distribution thereof. 

 14.8. Trust Fund. “Trust Fund” shall have the 
meaning provided in the second paragraph of this 
Agreement. Each of the Trust Fund and any share or 
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subshare held under this Agreement shall be a “trust” 
under this Agreement. 

 14.9. Will. Each reference herein to an individ-
ual’s “Last Will and Testament” or “Will” shall be con-
strued as referring to the will of such individual and 
any codicil or codicils thereto. 

 
ARTICLE FIFTEENTH 

Miscellaneous  

 15.1. Gender. Whenever necessary or appropri-
ate, the use herein of any gender shall be deemed to 
include the other genders and the use herein of either 
the singular or the plural shall be deemed to include 
the other. 

 15.2. Headings. The Article and section headings 
contained in this Agreement are for convenience only 
and are not a part of this Agreement. 

 15.3. Date. This Agreement shall become effec-
tive as of the day and year first above written. 

 IN WITNESS WHEREOF, the Settlor and the 
Trustee have hereunto set their respective hands and 
seals as of the day and year first above written. 

 /s/ Joseph Lee Rice, III [L.S.]
  Joseph Lee Rice, III, Settlor
 
 /s/ William B. Matteson [L.S.]
  William B. Matteson, Trustee
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STATE OF NEW YORK ) 
 : ss.: 
COUNTY OF NEW YORK ) 

 On this 30th day of December, 1992 before me 
personally came JOSEPH LEE RICE, III, to me known 
and known to me to be the individual described in and 
who executed the foregoing instrument, and he 
acknowledged to me that he executed the same. 

 /s/ Margaret Coro
  Notary Public
 

[NOTARY STAMP] 
 
STATE OF NEW YORK ) 
 : ss.: 
COUNTY OF NEW YORK ) 

 On this 30th day of December, 1992, before me 
personally came WILLIAM B. MATTESON, to me 
known and known to me to be the individual described 
in and who executed the foregoing instrument, and he 
acknowledged to me that he executed the same. 

 /s/ Jane C. Nober
  Notary Public
 

[NOTARY STAMP] 
 

 
SCHEDULE A 

 One hundred Thousand Dollars ($100,000) 
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STATE OF 
 NORTH CAROLINA 

 IN THE GENERAL
COURT OF JUSTICE
SUPERIOR COURT 

DIVISION 
12 CVS 8740

The Kimberley Rice 
Kaestner 1992 Trust, 

    Plaintiff, 

  v. 

North Carolina 
Department of Revenue, 

    Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANT’S 
MOTION FOR 

SUMMARY JUDGMENT

 
*    *    * 

EXHIBIT 1 

Joseph Lee Rice, III Family 1992 Trust 
EIN #XXXXX6609 

Form IT-205 Amended 
FYE 12/31/05 

Explanation of Changes 

 The Joseph Lee Rice, III Family 1992 Trust (the 
“Trust”) was established on December 30, 1992 by Jo-
seph Lee Rice, III, then a resident of the State of New 
York. Since 1995, the Trust has been administered 
solely by a trustee domiciled outside of the State of 
New York. The entire corpus of the Trust consists of 
intangible assets. During the tax year 2005, the Trust 
received a negligible amount of New York source in-
come from certain of its investment assets. The return 
for the tax year 2005 is being amended to reflect that 
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the Trust was not required to file a New York resident 
fiduciary return for that year. Instead, this return now 
reports only the amount of New York source income, 
$2,165, received by the Trust in the period from Janu-
ary 1, 2005 through December 31, 2005. 

 Based on the doctrine established by Mercantile-
Safe Deposit and Trust Company v. Murphy, 15 N.Y.2d 
579, 203 N.E.2d 490, 255 N.Y.S.2d 96 (1964) and its 
progeny (as acknowledged by the New York Depart-
ment of Taxation and Finance with the adoption of 
20 NYCRR §105.23(c) (2003), and thereafter by the 
New York Legislature with New York Tax Law 
§605(b)(3)(D)), the Trust is not required to pay income 
tax on the non-New York source income collected from 
January 1, 2005 through December 31, 2005. 

 In the past, courts in New York and elsewhere 
have carefully examined whether a state’s taxation of 
a trust satisfies the requirements of the Due Process 
Clause of the U.S. Constitution. Beginning with 
Mercantile-Safe Deposit & Trust Co. v. Murphy, 15 
N.Y.2d 579, 203 N.E.2d 490, 255 N.Y.S.2d 96 (1964), 
New York courts have struck down resident taxation of 
trust based solely on the domicile of the donor or ben-
eficiaries of the trust. We are aware of no court decision 
supporting the taxation of the Trust as resident (and 
therefore subjecting to New York income tax all of the 
worldwide income of the Trust) based on the Trust’s 
indirect receipt of a negligible portion of its income 
from New York sources even though the Trust has no 
trustees or assets located in New York State. 



78 

 

 Taxation of the Trust as a resident would violate 
the two requirements under the Due Process Clause 
for resident taxation of all the Trust’s worldwide in-
come. First, the Trust did not have sufficient contacts 
with New York from January 1, 2005 through Decem-
ber 31, 2005 to permit such taxation. The Trust’s only 
contacts with the State in 2005 were the domicile of its 
donor at the time the Trust was created many years 
earlier and a negligible amount of income from intan-
gible assets – both contacts that New York courts have 
held to be constitutionally insufficient to support tax-
ation as a resident trust. The State did not provide any 
benefits to the Trust, much less benefits sufficient to 
support the resident taxation of all of the Trust’s 
worldwide income. 

 Second, unless applied to the Trust’s income in the 
manner reported in this amended return, the State’s 
tax regime (and in particular, Tax Law §605(b)(3)(D)) 
would not provide for any apportionment to take into 
account the extent of the Trust’s activities in the State. 
Under the Due Process Clause, a taxing jurisdiction 
may constitutionally tax an entity’s income only in pro-
portion to that entity’s activities in that jurisdiction. 
The taxation of 100% of the Trust’s worldwide income 
in 2005 – when only .092% (.00092) of such income was 
indirectly received from New York sources – would not 
in any way even attempt to correspond to the true 
value of the Trust’s income derived indirectly from ac-
tivities in New York. In fact, the tax paid on the origi-
nal return was 131 times the amount of New York 
source income. 
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 We urge the Department to avoid these constitu-
tional difficulties by refunding the total payments 
made on account to date, consistent with the applica-
tion of Tax Law §605(b)(3)(D) in a manner respectful of 
the requirements of the Due Process Clause. 
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NORTH CAROLINA 

WAKE COUNTY 

 IN THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

THE KIMBERLEY RICE 
KAESTNER 1992 
FAMILY TRUST, 

    Plaintiff, 

v. 

N. C. DEPARTMENT 
OF REVENUE, 

    Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 12-CvS-8740 

DEPOSITION OF KIMBERLY RICE KAESTNER 

TUESDAY, JUNE 24, 2014 

Conference Room 3 
Moore & Van Allen, PLLC 
430 Davis Drive, Suite 500 
Morrisville, North Carolina 

1:00 p.m. 

----------------------------------------------------------------------------------------------------------------------------------- 

Volume 1 of 1 

Pages 1 through 24 

---------------------------------------------------------------------------------- 
 

 
*    *    * 
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[6] Carolina, I went to UNC Chapel Hill and received 
a master’s in education in school counseling. 

 Q What was your bachelor’s in? 

 A History. 

 Q And did you work in the area of counseling at 
any time? 

 A No. 

 Q What’s your date of birth? I apologize. I don’t 
usually ask that, but it becomes relevant. 

 A No worries; June 2nd, 1969. 

 Q And what are the ages of your children? 

 A 8, 10, and 12. 

 Q Are you aware of what this lawsuit is about? 

 A Yes. 

 Q Can you explain what it concerns? 

 A Sure. Basically, if it –  

  Mr. Silver: Ms. Kaestner, I will caution you 
that any information you’ve received from me about 
the –  

  The Witness: (interposing) Uh-huh. 

  Mr. Silver: – lawsuit I consider as privileged. 

  The Witness: Uh-huh. 
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  Mr. Silver: If you have a general under-
standing that predates or is apart from the infor-
mation you acquired from me, please tell Ms. Vincent 
what you understand or know. 

  The Witness: Okay. 

  [7] Mr. Silver: I just want to be sure that – 
our conversations, as you know, are privileged, and I 
don’t believe Ms. Vincent is intending to inquire into 
those. 

  The Witness: Okay. 

 A A trust that was set up for me is being – is 
owed taxes – supposedly owed taxes and paid those 
taxes, but David Bernstein as the trustee is question-
ing whether that was – whether that was valid and is 
therefore asking the state to pay back those taxes. 

 Q What do you know about the history of the 
trust? 

 A Not very much, not very much. 

 Q Do you know who created the trust? 

 A Yes. My father created the trust. 

 Q And do you know the purpose of creating that 
trust, what it was for? 

 A Yes, to – to give me money. 

 Q And also some of your siblings? 

 A Yes. 
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 Q And what do you know about what has hap-
pened to that trust through the years? 

 A That – well, that trust was one large trust and 
for myself it is – it became two trusts. And when I 
turned 40, it was-to become in my ownership. That’s 
about it. 

 Q Okay. You know David –  

 A (interposing) Uh-huh. 

 [8] Q – Bernstein – 

 A (interposing) Uh-huh. 

 Q – who is here? Did you know any of the earlier 
trustees? 

 A I – yes, knew of them, not – I knew that Mr. 
Madison, I believe it was Madison, was the original 
trustee, or one of the original trustees. 

 Q Did you personally have any interactions with 
Mr. Madison? 

 A No 

 Q Have you personally had interactions with Mr. 
Bernstein? 

 A Yes. 

 Q Were you asked about whether you wanted to 
receive the assets of the trust when you turned 40? 

 A Yes. 
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 Q And who asked you that? 

 A I don’t recall, or let me – let me restate that. I 
believe my father; my father. 

 Q And what was your response? 

 A We had several discussions, and I felt nervous 
about being given that sum. of money and unsure as to 
whether I would do a good job with that money. 

 Q So at the time of the discussions you were 
aware of the size of the trust, or at least your portion? 

 [9] A Yes. 

 Q Do you recall what the size was back then? 

 A Yes. 

 Q And what was it? 

 A When my father made me aware of the trust, 
he told me it was worth about $13 million. 

 And at what point was this that he made you 
aware of the trust? 

 A When I was 37. 

 Q So you weren’t aware of it at the time it was 
formed? 

 A No. 

 Q And what was the culmination of your discus-
sions on whether or not you would receive the assets? 

 A Can you ask me that a different way? 
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 Q Sure; absolutely. The discussions that you had 
with your father on whether or not you would take the 
assets from the trust –  

 A (interposing) Uh-huh. 

 Q – what was the final decision, the final deter-
mination, about what you wanted to do? 

 A At that time it was to extend the trust. 

 Q And did you have discussions with anyone 
other than your father about that decision? 

 A Yes. 

 Q Who? 

 [10] A David. 

 Q Okay. And I’m certainly not intending to in-
fringe on any attorney privilege, but what was his ad-
vice as the trustee? 

  Mr. Myrick: Well –  

  Mr. Silver: (interposing) Objection to form, 
and Ms. Kaestner, again, there were certain conversa-
tions you had with Mr. Bernstein and other members 
of his firm as counsel or attorneys for you. 

 As I understand Ms. Vincent’s questions, she’s 
asking to what extent did you have conversations with 
Mr. Bernstein regarding the trust that were not within 
the scope of that attorney-client relationship. 
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  Mr. Myrick: And to put that a little bit dif-
ferently, to the extent that David was giving you legal 
advice or advising your that would be privileged, and 
that would be something that I would ask that you not 
testify to. 

  The Witness: And I was just going to say I 
don’t recall. 

  Ms. Vincent: Okay. 

  The Witness: That was pretty much my – my 
answer. 

  Mr. Bernstein: I’m happy to know how mean-
ingful my words were back at the time. 

By Ms. Vincent: 

 Q What information do you currently receive 
about the  

*    *    * 

 [17] A – I didn’t get any advice while it was still 
under David because he was running it. So it wasn’t 
until we went to David and said we’d like to dissolve 
the trust that we gave it to our investment company, 
which is Keel Point. 

 And now we have the ability to, you know, give ad-
vice and have input. But when it was the structure of 
the trust that you were talking about, we didn’t have 
any – you know, David made the investments David 
and Rocaton handled everything. 
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 Q So were you able to provide David or Rocaton, 
the same time period, with input on the investments? 

 A I do not recall. 

 Q Did you ever have any concerns about whether 
the investments were socially responsible, again dur-
ing that same time period of ‘06 to ‘012? 

  Mr. Myrick: Object to form. 

  Mr. Silver: Object – right, same objection. 

 Q You can still answer. 

 A Can you tell me what you mean by social? I’m 
sorry. 

 Q By socially responsible investments? 

 A Yes. 

 Q In other words, like were you – did you have 
any input on if you felt like some investment was 
maybe socially unacceptable to you, like it was in blood 
diamonds or something? 

 [18] A Uh-huh. 

 Q Did you have any input in that type of deci-
sion. making? 

 A I did not understand the investments enough 
to give any input. 

 Q Could you borrow money from the trust during 
that time period? 
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 A We did borrow. I mean we got a loan. 

 Q Were there any limitations that you are aware 
of on being able to get a loan or not being able to get a 
loan from the trust? 

 A Can you rephrase that? 

 Q Yeah. I’m asking if there were any limitations 
on you being able to get a loan, from the trust. 

 A Well, it was very clear that David could say no. 
We requested a loan, and he said yes. 

 Q And do you remember the amount of that 
loan? 

 A $250,000. 

 Q Do you know if it’s been paid back? 

 A Yes. 

 Q Yes, you know, or yes, it has been paid back, 
just to be clear. 

 A Yes, it was paid by the other trust that was set 
up at that time. 

 Q Was the loan used – what was it used for? 

*    *    * 
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IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 
STATE OF NORTH CAROLINA 
WAKE COUNTY 
------------------------------------------- X  
THE KIMBERLEY 
RICE KAESTNER 1992 
FAMILY TRUST, 

      Plaintiff, 

  – against – 

NORTH CAROLINA 
DEPARTMENT OF REVENUE, 

      Defendant. 

 

12 CVS 8740 

------------------------------------------- X  
 
 VIDEOTAPED DEPOSITION OF DAVID H. BERN-
STEIN, taken by Defendant, pursuant to Notice, at the 
offices of Debevoise & Plimpton LLP, 919 Third Ave-
nue, New York, New York, on Friday, May 2, 2014, com-
mencing at 9:02 a.m., before Chandra D. Brown, a 
Registered Professional Reporter and Notary Public 
within and for the State of New York. 

*    *    * 

 [4] I want to ask you starting about the history of 
the plaintiff from the time the Joseph Lee Rice, III 
Family Trust was formed in 1992. 

 Can I have you just give me a brief overview? 

 A The Trust was formed by Joe Rice in 1992. Bill 
Matteson was the trustee at that time and did continue 
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for a number of years until I believe I became trustee 
in late 2005 or so. 

 I know that we’ve given you the documents. It’s a 
lot of dates, so, obviously, happy to look at documents 
and walk you through those. 

 Q Can you tell me more about what has – has 
happened to the Trust over time in terms of – I know 
there’s been splits, amendments, whatever. Can you 
give me that kind of overview of the plaintiff ? 

 A Well that’s – we’re talking about over 20 years 
of history of the Trust. But in 2002, under the terms of 
the Trust, the Trust was split into three sub-trusts. 
One share for each of the – of the – of Mr. Rice’s three 
[5] children. 

 In 2005, when I became trustee, one of the things 
I then did was I actually separated the trust into sep-
arate trusts. So Kimberley’s trust was separated out. 

 But I’m sorry I’m not going to be able to give you 
very specific dates. It would help me much more, obvi-
ously, in walking you through those amendments, all 
of which we’ve provided to you, if you show them to me, 
and I can walk you through what each of them were. 

 Q Okay. 

 When you separated, what you referred to as sep-
arated the Trust in 2005, can you explain to me the 
difference between having split them in 2002 and what 
happened in 2005? 
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 A Well, I’m not a – I’m not a trust and estate law-
yer. My understanding – and believe it was 2006 when 
I actually split the trusts. Again, I know you have those 
documents. 

 My understanding is under the terms of the Trust 
in 2002, it was the 10-year anniversary of the Trust, 
and per its terms, the Trust was [6] split into separate 
shares. When I then physically did that for the admin-
istrative convenience of having three different trusts 
that was in 2006. But the – as I understand it, the legal 
impact was the same. It really was just confirming 
what had been done by operation of the Trust itself in 
2002. 

 Q Was there previously – was the accounting be-
ing done differently or anything different in the admin-
istration of the Trust between the time that it was just 
being split versus separately administered? 

 A There had not been an accounting previously. 
So one of the things that I did when I became trustee 
was ask that an accounting be done, and it was in the 
process of the accounting that we split the trusts. Or 
at least in the process of preparing accounting, we de-
cided to do the split of trusts. That would help with the 
administrative convenience of the operation of three 
different trusts. 

 And I believe we’ve turned the accounting over to 
you and it’s a pretty lengthy document. 

*    *    * 
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[8] split the trusts after 2006, I did make some differ-
ent investment decisions for the three trusts because 
the beneficiaries are in three very different places in 
their lives, and I didn’t believe that the investment 
philosophy for all three trusts needed to be the same. 
One of Mr. Rice’s children for example, is much 
younger and so has a very different investment time 
frame. 

 Q What – your relationship, you’ve been the 
trustee for the Trust since ‘05? I believe the date is 
12/21/05. 

 A Yes. That sounds right to me. 

 Q Are you the attorney for the Trust? 

 A My law firm is the attorney for the Trust and 
I do – and I do provide legal advice to them as well. So, 
yes, I have – I have served as attorney for – in some 
respects. 

 Q Are you an officer for some of the parts of the 
Trust? 

 A I’m the trustee for the Trust. The Trust doesn’t 
have any officers. 

 Q The Trust is a shareholder in some corpora-
tions. Are you an officer of those  

*    *    * 

[10] I probably was misremembering. It may have been 
– it may be a different entity. And I think the account-
ing will probably have all of these laid out. 
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 Q Was there – was there a blocker corporation 
formed? 

 A I don’t believe that was the legal name for it, 
but I think that – I think that the purpose of one of 
these entities dealt with a mechanism for protecting 
the – certain assets from taxation in the State of New 
York. 

 Q Are the holdings of the Trust all intangibles? 

 A I’m not sure. that do you mean by intangibles, 
I’m sorry? 

 Q All stocks, bonds, investment instruments. 

 A Yes. Those are among the holdings of the 
Trust. 

 Q Does the Trust hold real property? 

 A No, not to my knowledge. No, it does not hold 
real property. 

 Q Are you aware of any other assets that are – 
what would be called legally tangible assets? 

*    *    * 

[16] the power to make amendments along – including 
the one I did do where I divided the Trust. And let me 
just continue on. 

 Then on the top of Page 16, subparagraph (p) gives 
me the right to divide property into two or more sepa-
rate trusts and that – that also, of course, is what I did 
when I divided the trusts in 2006. 
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 Subparagraph (l) also references my power to al-
locate property to other trusts. 

 Subparagraph (r) gives me the power to take any 
other acts and to exercise all rights and privileges, 
even if not specifically mentioned here, as if I’m the ab-
solute owner thereof, and I think this gives me the 
power to do further acts that are permitted under New 
York law. And my understanding was that New York 
law gives me the ability to make amendments even be-
yond the powers that are specified in the document. 

 Q All right. I appreciate that. 

 While we’re on this document there where you 
read at the end of powers on Page 16, it talks about in 
5.3 at the end of that paragraph 

*    *    * 

[38] page? 

  MR. MYRICK: Sure, I have no objection to 
that. 

 I don’t have it with me in this room. I’ll have to get 
it and we’ll have to come back to it. 

  MS. VINCENT: We’ll come back to it then. 
Thank you, though. 

  MR. MYRICK: Just happy to do anything I 
can to get it right. 

 A While – we can check this, but I will say that 
my – my best guess, I think I’m not supposed to guess-
ing in a deposition, but my best guess is that it is a 
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reference to the Kimberley Rice Kessler [sic] 1992 
Family Trust. And when we have a chance to look at 
the accounting, we’ll try to put it in context and see if 
we can confirm that for you. 

 Q Thank you. Thank you 

 When Ms. Kaestner turned 40 on June 2nd of 
2009, were all the assets delivered to her? 

 A They were not. 

 Q And why not? 

 A I exercised my discretion before she [39] 
turned 40 to pour the assets into a new trust. That did 
not include as a provision distribution of assets at age 
40. 

 Q And what was the name of the new trust? 

 A I will not get this fully correct but it had the 
date 2009 in it. So it may – it was a Kimberley Rice 
Kaestner Trust, and it may have been the Kimberley 
Rice Kaestner 2009 Trust, but I’m going from memory 
there since I don’t have the documents in front of me. 

 Q Was the ’07 Special Asset Trust the only spe-
cial asset trust that was made in connection with the 
Kimberley Rice Kaestner Trust, the plaintiff ? 

 A I’m not a hundred percent certain of this, but 
my recollection is that I created a 2009 Special Asset 
Trust at the same time that I created the 2009 Family 
Trust or Kimberley Kaestner Trust. Those aren’t the 
formal names of the trusts, but that’s my best 



97 

 

recollection. And it was for the same purpose. It was 
because I exercised my discretion not to distribute the 
assets to Ms. Kaestner at the time when she was going 
to reach the age of 40. 

*    *    * 

[41] clear for the record. 

BY MS. VINCENT: 

 Q So in terms of you having exercised your dis-
cretion, was that being referenced as the Trust being 
extended? 

 A Yes. We’ve used that reference internally in 
discussing what we were going – what I was doing with 
that pour-over. 

 Q Was this – these pour-overs, was this essen-
tially what is often referenced as decanting the Trust? 

 A I believe that’s correct. 

 Q Going back to blocker corporations, why was 
the Trust interested in a blocker corporation? 

  MR. MYRICK: Just to be clear, when you 
used the term “blocker corporation,” that was your 
term. 

  MS. VINCENT: Right. 

  MR. MYRICK: Not the witness’. 

 A We – so we created Rice Family Investors, 
(KER), Inc. to hold certain assets. And the Rice Family 
Investors (KER), Inc. entity held a number of limited 
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partnership investments and [42] that was – that en-
tity was owned by the Kimberley Rice Kaestner 2007 
Special Asset Trust. That Trust was a grantor trust 
and it was created for the purpose of having all of the 
income from those assets – all of the income from those 
assets was reported on Mr. Rice’s tax returns because 
he was the settlor. 

 And so the goal here was to increase the value of 
the Trust by not having the Trust have to pay its on 
taxes but by having Mr. Rice actually pay the taxes. 
And as I understand it, the way the grantor trust 
works, even though he was paying the taxes, that was 
not deemed a further gift to the Trust. And so it was 
way of increasing the assets in the Trust by not having 
the Trust have to pay its taxes but instead Mr. Rice 
paid the taxes. 

 Is that clear and is that answering your question? 

 Q That does answer my question. Thank you. 

 I want to ask you about the states in which tax 
returns have been filed. In terms of the plaintiff –  

 [43] A Yes. 

 Q – what states have tax returns been filed in? 

 A New York and North Carolina. And let me just 
think for a moment. I believe that – I think that some 
of the limited partnership investments there – may 
have filed tax returns for all of the limited partners in 
other states. This would probably be reflected on our 
tax returns if that’s the case. But my – actually, you 
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know what, let me just take that back. Let me take that 
back. That’s not correct.  

 The plaintiff – the plaintiff filed tax returns only 
in New York and North Carolina. I’m thinking of a dif-
ferent trust for Mr. Rice. 

 Q It looks like this was taken from one of the in-
voices to the Trust, they paid corporate tax in Connect-
icut in ‘07. 

 A Can you show me the document that you’re 
looking at and I’ll be happy to –  

 Q I’m going to have to actually search. I did not 
notate what that was. It may have been corporate tax 
for Rice Family Trust Investors. 

*    *    * 

 [48] Q And what was the due date on the note? 

 A It was a open credit facility. There was no par-
ticular due date that I recall. There probably was a 
very far outside date, but, I’m sorry, I don’t recall the 
due date off the top of my head. 

 Q So the interest rate set at the lowest rate that 
the IRS would allow? 

 A Yes, I believe that’s correct. 

 Q And when was that loan made? 

 A I’m not going to remember with specificity but 
it was probably – it was probably in 2008 or 2009. 

 Q The loan to Ms. Kaestner? 
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 A The loan to Ms. Kaestner. Ms. Kaestner and 
her husband wanted to invest in vanilla and asked me 
if they could have a loan so that they could make that 
investment. And they needed it for a short time until 
they could raise the funds on their own. So I agreed to 
loan them the money for their vanilla investment. 

 I never did follow up to ask them how that went, 
but while I was preparing for the deposition that ques-
tion did come to my mind. 

 [49] Q When approximately was that loan? 

 A I think it may have been 2007 or 2008. That’s 
my best recollection. 

 Q And what were the terms? 

 A I charged them a low interest rate. I think the 
lowest that the IRS would allow. And my recollection is 
that it was repaid within about six months or so. 

 Q Was that also open credit? 

 A What do you mean by that? I’m sorry. 

 Q You had referenced open credit on the special 
asset trust. 

 A No. No. This was a one-time – this was not an 
open credit facility. 

 Q Did it have a specific due date? 

 A I don’t recall off the top of my head, but I’m 
sure that every promissory note – I’m pretty sure that 



101 

 

every promissory note has an outside due date, so I 
have to believe the answer is yes. 

 Q Or it could have been just due upon call? 

 A I don’t recall. I would have to go back and look 
at the promissory note. 

 Q All right. 

*    *    * 

[52] vanilla. 

 So would – this entry, what does that mean, oc-
curred on May 29th? 

 A The – I – the trust – the Kimberley Rice 
Kaestner 1992 Family Trust had a promissory note 
from Ms. Rice or Ms. Kaestner, I’m not sure why they 
refer to her as Kimberley Rice in the accounting, per-
haps that’s what was – on the promissory not [sic]. 

 In any event, the Kimberley Rice Kaestner 1992 
Family Trust had a promissory note and it was among 
the assets that I poured into the 2009 Trust. And that 
probably helps me recall that at least as of May 29, 
2009 that note had not yet been paid. But I seem to 
recall it was paid relatively promptly. It has been paid 
off, obviously. 

 Q And this accounting would just be accounting. 
The face value wouldn’t be including the interest? 

 A This just shows the face value. This doesn’t 
show the interest. That’s correct. If you’ll help me with 
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the reference to par, what is that indicating, 250,000 
par? 

*    *    * 

[68] reviewing with Rocaton, this is a meeting that I 
had with the three Rocaton individuals identified. We 
were reviewing the performance of the Trust in 2007. 
We were discussing some issues that arose with one of 
our investments, Partech. And then, as you can see, at 
the bottom of agenda we discussed Rocatan’s fees and 
we discussed changing the custodian. The custodian of 
the Trust at the time had been State Street Bank. 

 Q So the participants in this meeting were lim-
ited to persons from your firm and persons from 
Rocaton? 

 A Just me. Me and the three Rocaton people. 

 And I would need to look at my calendar entries to 
see whether I met with them here in New York or – 
their offices are in Connecticut near my home and so I 
would frequently meet with Rocaton in Connecticut. 

 Q That’s fine. 

 A You don’t care. Then I won’t look.  

 Q Okay. Thank you. 

 Have you had requests by the beneficiaries, or let’s 
say by Mr. or  

*    *    * 
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[70] I had absolutely no interest in it. And that was in 
the context of them deciding to invest in it themselves 
and that lead to the loan that was already discussed. 

 (Whereupon, the aforementioned document Bates 
stamped KRK0003667, was marked as Bernstein Ex-
hibit 7 for identification as of this date by the reporter.) 

BY MS. VINCENT: 

 Q I’ve handed you what’s been marked Exhibit 
Number 7. Its KRK3667. 

 A Yes. 

 Q If you will look at that note. 

 Is this referencing the presentation that you’ve 
been speaking. to that happened on July 23 of ‘07? 

 A Yes. In fact, the next page of the Bates record 
is the actual presentation. So if you turned to 3668, you 
would have seen the presentation of slides. 

 Q In the second paragraph of this exhibit, it 
talks about illustrate recommended spending levels 
from the Trust. 

 Can you tell me what that’s referring to? 

 [71] A Well, why don’t I look at the document 
again. 

 Yes, I can. 

 So we were introducing Mrs. Kaestner for the first 
time, really, to details about the Trust, including the 
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size of the Trust, which was a pretty substantial asset. 
And among other things, Rocaton talked about the im-
portance of sustaining trust assets and how invest-
ments of this size, it they are untapped, can grow quite 
substantially. And then offered some alternative pro-
jections, if Ms. Kaestner showed some interest, and if, 
of course, in my discretion would have been amenable 
to it in getting income from the Trust. 

 Rocaton put together a model that would show, 
based on certain investment return projections, if you 
wanted to remove funds from the Trust each year, what 
would that do to the Trust, how would the Trust grow, 
when would the Trust end, for example. So that is the 
projections that were referenced in his e-mail. 

 Q So this would be projections if she decided to – 
she wanted to request money from 

*    *    * 

[73] as an important asset to be preserved and main-
tained.  

 Q And did Ms. Kaestner indicate at or after that 
meeting what her preferences were? 

 A She indicated that – well, she was – the an-
swer is yes. I mean, of course, she was quite pleased to 
hear about the asset, She and her husband told me 
that they intended to use a very substantial chunk [sic] 
this for charitable endeavors. They are very active it 
Durham Cares and in their church in. Durham, and I 
know that they are very excited about what they would 
be able to do with charitable giving, and this of course, 
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is an amazing asset that will allow them to do much 
more than they are doing on their own. 

 But she did tell me that she had no interest in tak-
ing advantage of the spending projections, the spend-
ing model. They were not looking for distributions of 
income from the Trust. Indeed Ms. Kaestner’s husband 
is quite a successful businessman and this is a very 
nice asset for them to have, but they didn’t have any 
need for income. 

*    *    * 

[87] this, please destroy them. 

  THE WITNESS: What was the question 
again? Could you read that back for me, please? 

 (Whereupon the requested question was read back 
by the Court Reporter.) 

 A I’m sure I did. 

 Q Do you recall the nature of your response? 

 A Generally that I didn’t think – well, that I 
didn’t think, well two things: This was during the mar-
ket crash of 2008. And so I believe I told the Kaestners 
that, of course, the Trust was taking a hit as were al-
most all investments, but that we were well-diversified 
and that we were not, the Trust assets were not down 
nearly as much as the general market, thanks to our 
diversification. And I told them that I did not think it 
was appropriate to do regular reporting. 
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 Q And so the information they have on the sta-
tus of the assets has not been regular in any way since 
this request in ‘08? 

 A That’s correct. 

 I didn’t want to get into having lengthy discus-
sions with the Kaestners about the  

*    *    * 

[89] BY MS. VINCENT: 

 Q How often have the Kaestners come to New 
York to meet with you? 

 A That would be in my calendar records again. 
Quite infrequently. 

 So we’ve already discussed the July 23, 2007 meet-
ing. And then I met on October 30, 2008. 

 Q That meeting was here in New York? 

 A It was on this floor, Conference Room 35J. Just 
down the hall. 

 Q And what was the content of that meeting? 

 A I believe that was actually the meeting when I 
was responding to the e-mail you showed me, to pro-
vide them or to provide Mr. Kaestner, I think it was 
only that he was in New York at that time, with a up-
date on how the Trust was doing through the market 
turmoil of 2008. 

 Q And you don’t recall any other meetings with 
them in New York City? 
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 A I do not. 

 Q Have you ever gone to North Carolina to meet 
with them? 

 A I have not. 

*    *    * 

[93] *** ERRATA SHEET *** 
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*    *    * 

 [9] A Yes. 

 Q Do you recall what the size was back then? 

 A Yes. 

 Q And what was it? 

 A When my father made me aware of the trust, 
he told me it was worth about $13 million. 

 Q And at what point was this that he made you 
aware of the trust? 

 A When I was 37. 

 Q So you weren’t aware of it at the time it was 
formed? 

 A No. 
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 Q And what was the culmination of your discus-
sions on whether or not you would receive the assets? 

 A Can you ask me that a different way? 

 Q Sure; absolutely. The discussions that you had 
with your father on whether or not you would take the 
assets from the trust – 

 A (interposing) Uh-huh. 

 Q – what was the final decision, the final deter-
mination, about what you wanted to do? 

 A At that time it was to extend the trust. 

 Q And did you have discussions with anyone 
other than your father about that decision? 

 A Yes. 

 Q Who? 

*    *    * 

 [12] Q And that would be the successor trust that 
came into being when the assets were rolled over, 
poured over? 

 A Well, my understanding is that there were two 
trusts along, like the plaintiff trust and another trust. 

 Q Okay. And then what is your understanding of 
what happened thereafter? 

 A Well, when it was extended, when it went be-
yond – it was extended, and I really don’t recall what 
it became after that. 
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 Q This is extended beyond your having reached 
the age of 40? 

 A Yes. 

 Q And so is the one that was extended beyond 
the age of 40 – is that the one that you are testifying 
you believe was dissolved? 

 A Everything was dissolved. It – yeah, every-
thing was dissolved, no longer is in trust form. 

 Q So none of those assets you believe are cur-
rently in a trust? 

 A Well, so now we have those assets managed by 
our own management firm, and some of it – I correct 
myself. Some of it is still in trust form as originally in-
vested by David. I don’t see it as a trust just because 
the formal – the way it was formally established is no 
longer in existence, and we have our own management 
company now taking care of it. 

 [13] Q And what is that management company? 

 A It’s called Keel Point, and they’re in Virginia. 

 Q For what period of time from the time you be-
came aware of the trust until trust dissolved, you be-
lieve it dissolved, what was that time period? How 
many years, if you know, or months or –  

 A That I became aware of it to the time it –  

 Q (interposing) Uh-huh. 
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 A – it was dissolved or –  

 Q (interposing) Uh-huh. 

 A – came under – 

 Q (interposing) Yes. 

 A – my ownership; so 2007 to 2012. 

 Q Okay. So during that time period, from 2007 
to –  

 A (interposing) 2006 to 2012. 

 Q Okay. From 2006 to 2012 – 

 A (interposing) I was made aware of it in 2006 
and dissolved it in 2012. 

 Q And from that point that you became aware of 
it –  

  Mr. Myrick: Can I clarify what “it” is? 

  Ms. Vincent: The plaintiff trust. 

  Mr. Myrick: Okay, okay. 

By Ms. Vincent: 

 Q From the time you became aware of the plain-
tiff trust –  

*    *    * 
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Registered Professional Reporter and Notary Public 
within and for the State of New York. 

*    *    * 

 [40] Q So again, not using the full formal names, 
but there was essentially an ’07 Special Asset Trust 
and an ’09 Special Asset Trust? 

 A I believe that’s correct. 

 Q And was – in each case it was essentially a 
pour-over? Like the 2009 Special Asset Trust, was that 
a pour-over of the 2007 Special Asset Trust? 

 A Yes, it was. 

 Q And the Kimberley Rice Kaestner Trust that 
was formed in the document that I believe is Exhibit 1, 
was that essentially all poured over into this new 2009 
Trust? 

 A Yes, it was. 

  MR. MYRICK: You’re referring to the spe-
cial asset trust? 

  THE WITNESS: No. I’m sorry. I understood 
that to be the family trust. 

  MS. VINCENT: No. I had asked about the 
special asset trust and I was asking about just the 
Kimberley Rice Kaestner, but there was a 2007 – 

  MR. MYRICK: All right. You changed gears 
there. So I just wanted to be sure that was 

*    *    * 
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 [74] Q Have they shown an interest in the invest-
ments being of a certain type, such as green invest-
ments or socially responsible investments? 

 A We did not. I made it very clear to them that I 
was going to use my discretion, and I really didn’t en-
gage in discussions with them about investment man-
agers, and they did not express an interest in my doing 
those kinds of investments and I didn’t raise the issue 
with them either. 

 (Whereupon, the aforementioned document Bates 
stamped KRK0004154, was marked as Bernstein Ex-
hibit 8 for identification as of this date by the reporter.) 

BY MS. VINCENT: 

 Q Handing you what’s been marked as Exhibit 8, 
its KRK4154, where Mr. Thomas is asking about what 
motivates Ms. Kaestner. 

 Did you or have you since then made a determina-
tion as to what motivates Ms. Kaestner? 

 A So here Barry is asking me if she would be in-
terested in socially responsible investment. [75] And as 
I mentioned, there was – that was not something that 
– I could tell you that I don’t even recall if we specifi-
cally asked her that question. It’s possible. But, no, I 
don’t – I don’t have a – I don’t think I know what mo-
tivates Ms. Kaestner from the perspective of what kind 
of investments interested her. 

 Q Do you believe that – is it Rocaton? 

 A Rocaton, yes, that’s correct. 
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 Q – that they have looked for investments that 
appeal to Ms. Kaestner? 

 A They have not. They looked for investments 
that appeal to me. 

 Q Why do you say that with such assurance? 

 A Because I’ve been – I have a very long history 
in investing, and I think that I have some sophistica-
tion in investing, and I’ve spoken with Rocaton a lot 
about my investment philosophy, and I let them know 
the types of investments that I was interested in. So I 
specifically directed them on the kinds of investments 
that I wanted for this Trust. 

 Q Are you aware that Mr. Kaestner is involved in 
various investment vehicles? 

*    *    * 

 [79] Trust. 

 Q You’re not aware of any issue that the Trust 
had in regard to a timing issue? 

 A The only timing issue that I think the Trust 
faced was the fact that if I didn’t exercise my discretion 
prior to 2009 that the Trust assets would all be di-
rected to Ms. Kaestner. And I’m going to be very careful 
here to try to avoid getting into privilege, but, as trus-
tee, I told her that I thought it was inappropriate for 
the Trust to be distributed because the Trust provides 
very substantial creditor protection for her, and if 
these assets were in her own name, she would lose that 
creditor protection. And I did have conversations with 
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Ms. Kaestner about my intention to exercise my discre-
tion to pour the Trust into a new trust that would not 
require me to distribute the assets to her at age 40. 

 That is a – to the extent the term “timing issue” 
covers that, that is certainly a topic that was on my 
mind. I don’t know if that is – I don’t know if that is 
what is referenced here, and I think that’s the most I 

*    *    * 

[81] were going to bill for this work, because I know 
that we did not bill for a very substantial amount of 
the work that we did for Mr. Rice and for the trust. 

 We elected to write off and to heavily discount 
quite a lot of the work that we had done. And without 
seeing the full document, I don’t know if this is an in-
voice that was actually sent or if this was an internal 
draft that we were working on before we decided what 
to bill. And I can’t tell you who – if it was a bill, I can’t 
tell you who it was billed to without seeing the cover 
page of bill itself. 

 Q Okay. 

 How often, and I apologize if you feel this is repet-
itive, but how often would you say that you ordinarily 
have communicated with the Kaestners? 

 A I believe I said infrequently, but I have given 
you my calendar records. It would tell you exactly 
every communication I’ve had with them. 

 Q So you believe that the – 
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 A Excuse me. Well, every phone call or the 

*    *    * 

[83] would go months at a time without having any 
communications with them at all. 

 Q And in terms of accounting, not counting those 
three formal accountings but less formal accountings, 
just information on the status of the assets, how often 
would you say that occurs or has occurred? 

 A So, I mean, accounting, of course, is a term of 
art, which is what these binders are. If what you – I 
think what you’re referring to is sort of, you know, how 
is the performance of Trust, and my view was that this 
was not something I wanted to share with them and so 
I did not regularly do that. 

 They had a report on the Trust investments in our 
2007 meeting and I may have spoken with them, you 
know, very infrequently, maybe once a year, about how 
the Trust generally was doing, but it was not my prac-
tice to report to them the performance of the Trust on 
a regular basis. 

 Q Do you typically send them annual reports or 
quarterly reports that came from the investment vehi-
cles that the Trust is involved [84] in? 

 A I did not. 

 (Whereupon, the aforementioned document Bates 
stamped KRK0004242, was marked as Bernstein Ex-
hibit 10 for identification as of this date by the re-
porter.) 
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BY MS. VINCENT: 

 Q I’ve handed you what’s been marked Exhibit 
10. It’s KRK4242. 

 A (Witness views document.) 

 Well, I think my counsel should have marked this 
as privileged personally. This is my seeking legal ad-
vice from Jonathan Rikoon. 

  THE WITNESS: And I will ask Tom to con-
sider whether this should be privileged. 

 A But in any event – 

  MR. MYRICK: Wait. Before you answer any 
questions, let me just read it here. 

 Let’s go off the record here. Let me confer with the 
witness about this document. 

  THE VIDEOGRAPHER: Time is 11:29 a.m. 
We are coming off the record. 

 (Whereupon, a short recess was taken.) 

  THE VIDEOGRAPHER: Time is 11:35 a.m. 
We 

*    *    * 

[88] investment decisions that I was making. 

 Q So in terms of getting the status of how the in-
vestment is doing, this is occurring how often? 

 A I probably gave them another report sometime 
in 2008, while the markets were in turmoil, but I can’t 
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– I still think even after this period it was, you know, 
maybe once or twice a year at most. 

 Q In your opinion, do the Kaestners at this time 
have a reasonable idea of the size of their – of this as-
set? 

  MR. MYRICK: I’m going to object to the 
form of that question. 

 You can answer it. 

  THE WITNESS: Let me hear it again, 
please. 

 (Whereupon, the requested question was read 
back by the Court Reporter.) 

 A I’m not sure that they do. 

  MR. MYRICK: Same objection. 

  MS. VINCENT: I’m sorry? 

  MR. MYRICK: I just wanted to interject the 
objection after they read it back to him. 

*    *    * 

[ERRATA SHEET CONT’D] *** ERRATA SHEET *** 

NAME OF CASE: THE KIMBERLEY RICE KAESTNER 
1992 FAMILY TRUST vs. NORTH 
CAROLINA DEPARTMENT OF 
REVENUE 

DATE OF DEPOSITION: 5/2/14 

NAME OF WITNESS: David H. Bernstein 
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Reason codes: 

1. To clarify the record. 
2. To conform to the facts. 
3. To correct transcription errors. 

Page 6  Line 21  Reason 1  
From     to after trusts – add:  
      shares into separate  
     accounts    

Page 7  Line 23  Reason 1  
From     to after Trust – add:  
     shares into separate  
     accounts    

Page 8  Line 2  Reason 1  
From after    to shares into separate 
     accounts in    

Page 12  Line 14  Reason 1  
From trusts.  to accounts.    

Page 16  Line 9  Reason 1   
From 2006    to 2007    

Page 18  Line 3  Reason 1  
From trusts   to trust’s    

Page 19  Line 21  Reason 1  
From in 2006   to from 2007   

Page 20  Line 15  Reason 1  
From     to add a period (.) after 
     trust    

Page 20  Line 16  Reason 1  
From     to delete line 16   

*    *    * 
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Conference Room 3 
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430 Davis Drive, Suite 500 
Morrisville, North Carolina 

1:00 p.m. 
----------------------------------------------------------------------------------------------------------------------------------- 

Volume 1 of 1 

Pages 1 through 24 

----------------------------------------------------------------------------------
 

*    *    * 

 [14] A (interposing) Uh-huh. 

 Q – What type of information did you receive re-
garding the trust? 

 A So David – I first off met David. And my father 
was concerned that I have an understanding as to, you 
know, what the trust looked like, how it was invested, 
and met with a company called Rocaton that was han-
dling the investments for David to get a better under-
standing as to what it looked like, because my father 
felt I should just – knowing that I wouldn’t feel com-
fortable with the whole thing, that I should just under-
stand what it looked like. 

 Q And after gaining that initial understanding, 
did you continue to receive information about the trust 
going forward? 

 A Yes. 

 Q From David? 
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 A Yes. 

 Q From Rocaton? 

 A Yes. 

 Q From anyone else? 

 A I don’t recall. 

 Q How often would you receive information? 

 A I don’t recall. 

 Q Did you receive any kind of annual ac-
countings on the trust? 

 [15] A Can you tell me more of what you mean? 

 Q I’m wondering if on a yearly basis you received 
a statement or other documents that told you that the 
health of the trust was –  

 A (interposing) Yes. 

 Q – at that time. 

 A Yes. 

 Q And who were those from? 

 A David. 

 Q Did you ever have occasion to call Mr. Bern-
stein’s office to inquire about the trust? 

 A I don’t recall. 

 Q When you met David and met Rocaton, where 
was that? 
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 A In New York City. 

 Q Was that in David’s office? 

 A It was at Debevoise & Plimpton, yes. 

 Q Was there a presentation given regarding the 
trust? 

 A Yes. 

 Q Who gave the presentation? 

 A People from Rocaton. 

 Q Have there been other meetings regarding the 
trust? 

 A What do you – what do you mean? 

 Q Other meetings maybe where something was 
going to be explained or presented or even just a short 
meeting with someone where they’re giving you infor-
mation on the trust. 

*    *    * 

 [20] A Again, when it was set up as a trust, my 
understanding was my husband could say something 
to David or could give advice to David, but David could 
take or leave that advice as trustee. 

 I don’t recall if my husband actually did that. He 
may have wanted to. I don’t recall any exact conversa-
tion that they had. But it was my understanding as 
trustee that that judgment was ultimately David’s. 
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 Q Do you yourself have what I would call invest-
ment knowledge similar to your husband’s? 

 A No. 

  Ms. Vincent: I have no further questions. 

  Mr. Myrick: Okay. Let’s – let me talk to my 
client for a minute. 

  Mr. Silver: We can go off the record, take a 
short break. 

  The Reporter: Off the record. 1:25 p.m. 

 (A brief recess was taken.) 

  The Reporter: On the record. 1:31 p.m. 

 CROSS-EXAMINATION 1:31 p.m. 

By Mr. Myrick: 

 Q is it your understanding that the plaintiff 
trust still exists today? 

 A Yes. 

 Q Okay. And the reason I ask that is because ear-
lier 

*    *    * 

 




