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BERNICE BOUIE DONALD, Circuit Judge.
In 2005, Plaintiffs-Appellants Sandra and Mitchell
Pletos ceased paying their homeowners association
fees. When the association recorded liens on their prop-
erty for the unpaid amounts, the Pletoses brought a fif-
teen-count lawsuit against it in state court. After the
association successfully counterclaimed, and the Ple-
toses’ case was dismissed, the Pletoses still refused to
pay the judgment or any continuing fees. This action
represents their latest attempt to evade payment, thir-
teen years after their first missed installment and six
after their initial suit. As such, the district court
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dismissed the case as to certain defendants, and
granted summary judgment to others. For the reasons
that follow, we AFFIRM the district court’s order in
full.

I.

The Pletoses own a portion of “Lake in the Woods,”
a plotted subdivision in the Township of Shelby, Ma-
comb County, Michigan. By virtue of that ownership,
the Pletoses are members of the Lake in the Woods As-
sociation, Incorporated (“LWA”), a Michigan nonprofit
corporation homeowners association. From 2005 to
2012, the Pletoses failed to pay annual and special as-
sessments set forth in the LWA governing documents.
In 2012, LWA recorded liens against the Pletoses’ prop-
erty for $1,295.53 and $6,271.74. See Pletos v. Lake in
the Woods Homeowners Ass’n, No. 319087, 2015 WL
1650803, *1 (Mich. Ct. App. Apr. 14, 2015). The Pletoses
then brought a fifteen-count suit in Macomb County
Circuit Court alleging violation of LWA bylaws, the
Fair Debt Collection Practices Act, and for slander of
title, among others. Id. LWA responded by retaining
John Finkelman[n] and his law firm, Makower Abbate
Guerra Wegner Vollmer, [PLLC] (the “Makower De-
fendants”) to file a counterclaim seeking unpaid as-
sessments, interest, late charges, and fees. Id.

LWA is governed by: (1) its Articles of Incorpora-
tion, (2) the Declaration of Easements, Covenants,
Conditions and Restrictions for Lake in the Woods
Subdivision (“DECCR”) and (3) its Bylaws. Under
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Article III, Sections 1 and 3 of the Bylaws, lot owners
must pay general dues and special assessments on a
yearly basis. (RE 8-3, PageID #399-401.) Section 8 also
provides that dues and assessments that are not paid
within 30 days will be subject to interest and late
charges. (Id. at PagelD #427-429.) Article IV of the
DECCR obligates lot owners to pay annual general
assessments and special assessments for capital im-
provements. {Id. at PageID #402.) Article IV also pro-
vides that “[a]ll annual and special assessments,
whether general or related to the Lake Lots, together
with interest, costs, and reasonable attorneys’ fees,
shall from date of assessment be a charge and a con-
tinuing lien upon the Lot against which each such as-
sessment is made.” (Id.)

Considering the governing documents, the Ma-
comb County Circuit Court granted summary disposi-
tion in LWA’s favor, both as to the Pletoses’ complaint
and LWA’s counterclaim. Pletos, 2015 WL 1650803 at
*4, In sum, the court found that LWA followed the
DECCR and its Bylaws and did not breach its covenant
with the Pletoses—who failed to prove that any delin-
quent assessments were in error. Id. The court also
found that LWA was not a debt collector, eliminating
any FDCPA claims. Id. at *5. After an evidentiary
hearing, the court awarded LWA $20,553.64, as well as
any additional legal fees that LWA incurred in at-
tempting to collect the judgment. Id. at *6.

The Pletoses appealed and the court granted a
stay conditioned on posting of a $25,000 bond. The
Michigan Court of Appeals affirmed. Pletos, 2015 WL
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1650803 at *1. The Michigan Supreme Court denied
leave to appeal. Pletos v. Lake in the Woods Homeown-
ers Ass’n, 499 Mich. 881, 876 N.W.2d 522 (Mich. 2016).
Still, the Pletoses refused to pay either the judgment
entered against them or continuing fees.

Before and after the Michigan Supreme Court’s
decision, various at-issue communications occurred:
Mrs. Pletos requested documents from LWA to review;
Defendant Finkelman[n] corresponded with the Ple-
toses’ counsel regarding how to respond to Mrs. Pletos;
the Pletoses’ attorney chastised Defendant Finkel-
man[n] for failing to instruct LWA to communicate
with Mrs. Pletos directly; Defendant Finkelman|n] re-
sponded to Mrs. Pletos’s document request; LWA sent
the Pletoses an invoice for the fees due, as well as the
judgment entered; the Pletoses responded and objected
to LWA’s internal procedures, reiterating many of the
allegations in the Pletoses’ original complaint; the Ma-
kower Defendants corresponded with the Pletoses’
counsel regarding payment of the judgment and the
calculation of the same; Defendant Finkelman|[n] sent
the Pletoses’ counsel a letter indicating the outstand-
ing amount; Defendant Finkelman[n] contacted CNA
Surety—the Pletoses’ appeal bond provider; and CNA
Surety declined to pay the appeal bond directly to
LWA. At that point, Defendant Finkelman[n] moved
for judgment against CNA Surety for the bond, which
the state court granted. The Pletoses moved for recon-
sideration, which the court denied.

Before the state court’s judgment against CNA
Surety, the Pletoses filed this action against Roger
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Papa, Giovan Agazzi, Danny Landa, [Katia Aziz], and
Mike Desjardines—LWA Board members (the “LWA
Defendants”)—and the Makower Defendants alleging
FDCPA, Racketeer Influenced Corrupt Practices Act,
Michigan Regulation of Collection Practices Act viola-
tions, as well as seeking an accounting and injunctive
relief preventing further collection activity. The dis-
trict court partially granted the Makower Defendants’
Motion to Dismiss and the LWA Defendants’ Mo-
tion for Summary Judgment finding: (1) the Rooker-
Feldman doctrine barred all the Pletoses’ claims;
(2) the FDCPA claims were either barred by the stat-
ute of limitations or failed to state a claim; (3) the
RICO claims were not sufficiently pleaded; and (4) the
majority of the Pletoses’ claims were barred by res ju-
dicata or collateral estoppel. After dismissing or grant-
ing summary judgment on all federal claims, the
district court declined to exercise supplemental juris-
diction of the remaining state law claims. It also sum-
marily denied the Pletoses’ motion to supplement their
complaint to add communications allegedly violative of
the FDCPA.

II.

We first review de novo the district court’s appli-
cation of the Rooker-Feldman doctrine. See Hall v. Cal-
lahan, 727 F.3d 450, 453 (6th Cir. 2013). We also review
de novo a district court’s decision to grant a motion to
dismiss or for summary judgment. See Sutherland v.
Michigan Dep’t of Treasury, 344 F.3d 603, 611 (6th Cir.
2003) (citations omitted). We then review the district
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court’s denial of the Pletoses’ motion to supplement for
abuse of discretion. Spies v. Voinovich, 48 F. App’x 520,
527 (6th Cir. 2002).

ITI.

The Pletoses’ first argument—that the district
court improperly applied the Rooker-Feldman doctrine—
is largely dispositive to their appeal. Rooker-Feldman
is a combination of abstention and res judicata. See,
e.g., Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544
U.S. 280, 283-84 (2005) (citing Dist. Columbia Ct. of Ap-
peals v. Feldman, 460 U.S. 462, 476 (1983), and Rooker
v. Fidelity Trust Co., 263 U.S. 413, 415-16 (1923)). Un-
der the doctrine, the Supreme Court’s appellate juris-
diction precludes lower federal courts from engaging in
appellate review of state court proceedings. Id. “The
Rooker-Feldman doctrine . .. is confined to cases ...
brought by state-court losers complaining of injuries
caused by state-court judgments rendered before the
district court proceedings commenced and inviting
district court review and rejection of those judgments.”
Exxon Mobil Corp., 544 U.S. at 284. Thus, Rooker-
Feldman deprives a lower court of jurisdiction only
when the cause of the plaintiff’s complaints is the state
judgment itself. McCormick v. Braverman, 451 F.3d
382, 393 (6th Cir. 2006). To determine whether Rooker-
Feldman applies, we must look to the “source of the
- injury the plaintiff alleges in the federal complaint”
and determine if the injury is the state court itself, or
another source—such as a third party’s actions. Id. at
393. However, if the third party’s actions “are the
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product of a state court judgment, then a plaintiff’s
challenge to those actions are in fact a challenge to the
judgment itself.” Id. at 394.

The district court found that all the actions com-
plained of were the product of the state court judgment
and that the Pletoses’ arguments otherwise were at-
tempts to relitigate issues already decided by the state
courts. The Pletoses, however, argue that the injuries
they allege were caused not by the state court judg-
ment, but by the actions of various LWA members
seeking to collect on that judgment and continue to col-
lect LWA-related fees. An examination of their claims
proves otherwise.

First, the Pletoses argue that their FDCPA claims
are against new parties and in response to new alleged
debts. But the “new parties” are simply LWA members
for their conduct in that capacity and relate to the as-
sessments of LWA debts. The alleged debts include
amounts incurred prior to this suit—and which the
state court already determined were valid—as well as
fees sustained in the attempt to assess and collect
those amounts. While some amounts alleged fall out-
side of those addressed in state court, they flow from
the very same conduct and, as addressed below, the
Pletoses’ attacks are identical to those lodged in state
court. While FDCPA claims often involve allegations of
misconduct in underlying state-court litigation, and
prior litigation does not itself trigger Rooker-Feldman,
the Pletoses’ claim seeks to invalidate both the right to
assess, and the manner in which LWA assessed and
collected, fees. And the state court has already ruled on
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each. Even claims against “third parties”—the Ma-
kower Defendants—are a direct result of the state
court judgment.

Next, in their RICO claim, the Pletoses again ar-
gue that the homeowners association dues were un-
substantiated, that the liens were not valid, and that
the LWA members were improperly elected or ap-
pointed, thereby eliminating their ability to assess the
fees and obtain the liens. All of these arguments were
disposed of at the state level. Likewise, the Pletoses’
fraud claims allege that the debt is unsubstantiated
and that the LWA Defendants have no legal right to
collect the debt. The state court squarely denied this
very argument.

Similarly, the Pletoses’ abuse of process claims
allege, essentially, that the previous litigation was
fraudulent and vexatious. This very claim belies the
Pletoses’ contention that the defendants here are dif-
ferent and that the difference negates application of
the Rooker-Feldman doctrine. The Pletoses could not
sue LWA members for abusing the litigation process
when those members were not personally party to that
suit. Any claims would thus be necessarily brought
against LWA. Instead, this claim illustrates that the
parties are largely the same and the Pletoses seek to
circumvent or obviate the result of their litigation
against LWA. While this Circuit has found that Rooker-
Feldman did not preclude such abuse of process claims
when the injury flowed from independent abuse rather
than the state court judgment itself, here, the claims
are related to the state litigation. See Todd v. Weltman,
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Weinberg & Reis Co., 434 F.3d 432, 436-37 (6th Cir.
2006). And if LWA’s counterclaim was vexatious, frivo-
lous, or otherwise abusive, the Pletoses could have
moved to dismiss the counterclaim throughout that lit-
igation.

The Pletoses’ claim for an accounting seeks only to
determine the “rights and responsibilities of the par-
ties based on facts surrounding the alleged account
statement and unsubstantiated billing notices from
2013 through 2016.” (RE. 1, PagelD #27.) Again, the
state court has determined what the rights and re-
sponsibilities of the parties are, finding that the Ple-
toses owed LWA $20,553.64 for the previously unpaid
dues. The state court found the fees properly assessed
and reaffirmed LWA’s right to do so. We cannot disturb
that finding. Though the Pletoses purportedly seek to
challenge later-years’ missed payments, their reason-
ing is nearly identical.

Finally, the Pletoses’ claim for injunctive relief is
equally foreclosed. It not only asks that we order LWA
not to enforce its judgment against the Pletos, but that
we re-determine what LWA is owed. This is nothing
more than an attempt to avoid paying the homeowners
association fees that the state court already deter-
mined they must—this time for a longer period of de-
linquency, as well as on a prospective basis.

The nature of each of the Pletoses’ claims shows
that they stem from the state court litigation. “A court
cannot determine the source of the injury ‘without ref-
erence to.the plaintiff’s request for relief’” Berry v.
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Schmitt, 688 F.3d 290, 299 (6th Cir. 2012) (citation
omitted). Here, virtually all of the Pletoses’ requested
relief seeks to negate LWA’s ability to assess or collect
homeowners association fees, either by attacking LWA’s
right to do so or their collection methods. Thus, with
slight nuances, the Pletoses effectively seek to appeal
the state court order finding that homeowners asso-
ciation fees were properly assessed. Under Rooker-
Feldman, the district court properly found that it
lacked jurisdiction to review that decision. As do we.

Iv.

The only conceivable claims that might not be
barred by Rooker-Feldman are the FDCPA claims in .
which the Pletoses allege that various defendants at-
tempted to collect debt from them, whether related to
the judgment entered or otherwise. We have previously
declined to apply Rooker-Feldman over arguably simi-
lar claims. See Brown v. First Nationwide Mortg. Corp.,
206 F. App’x 436, 439-40 (6th Cir. 2006) (finding juris-
diction because the injury resulted from the actions of
various people involved in the mortgage foreclosure
proceedings before the state judgement was entered).
But this is a different case. The Pletoses’ FDCPA claims
are nonetheless caused by state court judgment. See
Durham v. Haslam, 528 F. App’x 559, 563 (6th Cir.
2013); (RE. 1, PagelD #7.)

Even if we were to assess those claims on the mer-
its, the district court’s opinion adequately addressed
them, providing numerous grounds for dismissal. First,
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the majority of the alleged violations fall outside
the one-year statute of limitations. See 15 U.S.C.
§ 1692k(d). Second, the communications with CNA
Surety are barred by collateral estoppel, as the state
court already ruled on the contention that the Ma-
kower Defendants were not permitted to contact the
company. Third, the remaining communications that
are not barred by the statute of limitations do not, as
alleged, violate the FDCPA. The district court fully ex-
plained why each innocuous communication was not
violative of the FDCPA. (RE 42, PagelD #1504-07.)

V.

The Pletoses lastly claim that the district court
abused its discretion when it denied their Motion for
Leave to File a Supplemental Complaint, instanter.
Generally, the district court “has discretion to deny a
motion to amend a complaint after an answer has been
filed . . .” Rose v. Hartford Underwriters Ins. Co., 203
F.3d 417, 420 (6th Cir. 2000). That said, “when a dis-
trict court is presented with a motion to supplement
under Fed. R. Civ. P. 15(d) it must at the very least is-
sue a ruling on that motion.” Spies, 48 F. App’x at 527.
Though the district court entered a ruling, it did not
specifically state a basis for its decision. See Rose, 48
F. App’x at 527.

Still, we will not find that the district court abused
its discretion. The Pletoses’ motion was filed almost a
year after their initial pleading, eight months after
their first amended complaint, and one day before oral
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argument was scheduled on Defendants’ Motion for
Summary Judgment and Motion to Dismiss. See Wade
v. Knoxville Utilities Bd., 259 F.3d 452, 459 (6th Cir.
2001) (affirming denial of leave to amend, in part, be-
cause it was sought a year-and-a-half after filing of
complaint). While not filed post-judgment here, the dis-
trict court found—and we agree—that [] the state
court had entered judgment on the issues of this case
years before. Given the prospect of future unnecessary
delay, the district court was within its discretion when
it denied the motion. See, e.g., Zenith Radio Corp. v.
Hazeltine Research, Inc., 401 U.S. 321, 330 (1971) (ex-
plaining that it was not an abuse of discretion to deny
reopening a case because the motion to reopen to sub-
mit additional proof was untimely) (citations omitted);
Patrick v. CitiMortgage, Inc., 676 F. App’x 573, 575 (6th
Cir. 2017); In re Wade, 969 F.2d 241, 250 (7th Cir. 1992)
(“The district judge here exercised his discretion to ex-
.clude an extraneous matter to be included in already
omnifarious litigation. This was not an abuse of discre-
tion.”).

Moreover, abuse of discretion by denying a motion
to supplement amounts only to harmless error when
the proposed amendment would not survive a 12(b)(6)
motion to dismiss. See Rose, 203 F.3d at 421. Although -
not explicitly stated by the district court, the Pletoses’
proposed additions would not save it from dismissal.
The allegations the Pletoses wished to supplement
simply built on the claims being dismissed under
Rooker-Feldman, and for failure to state a claim and
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collateral estoppel. Allowing the Pletoses to so supple-
ment would have been futile.

VI

The district court correctly found that Rooker-
Feldman applied to the entirety of the Pletoses’ claims.
 While purportedly brought under partially different
statutes, against arguably different parties, in a differ-
ent forum, the gravamen of the Pletoses’ claims is the
same: an attempt to avoid paying homeowners associ-
ation fees. The state court already determined that
they must, and we cannot and do not revisit that rul-

ing.

Though the claims are barred by Rooker-Feldman,
the district court provided additional reasoning as to
why each claim fails—including failure to state a
claim, the statute of limitations, res judicata, and col-
lateral estoppel. Even were we to find jurisdiction, we
would adopt the reasoning of the district court and its
conclusions and deny the Pletoses’ appeal. We AF-
FIRM.

RALPH B. GUY, JR., Circuit Judge, concurring.
I respectfully disagree with the majority’s applica-
tion of the Rooker-Feldman doctrine to allegations of
defendants’ conduct occurring after the issuance of
the state-court judgment against plaintiffs. Although
richly interspersed with insinuations that the state-
court judgment was unjust, the amended complaint
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alleges that the methods defendants used to collect the
state-court judgment violated the FDCPA. Allegations
of unlawful post-judgment conduct included attempts
to collect a debt in excess of the judgment, refusal to
verify that debt, and violation of statutes governing
whom a debt collector may contact and how.

The majority acknowledges this, but concludes
that plaintiffs’ alleged injuries are “nonetheless caused
by the state court judgment.” In fact, plaintiffs’ injury
stems not from the state-court judgment, but from the
attempts to collect on it. A jury could, in theory, find for
such a plaintiff without undermining the state-court
judgment. The availability of statutory damages under
the FDCPA is proof of this. I am concerned that the
majority’s analysis could be used to insulate any judg-
ment-collection activity—however brazenly unlawful
- —from the FDCPA or other laws, whenever Rooker-
Feldman prevents us from reviewing the underlying
state-court judgment and injuries caused by that judg-
ment.

I concur in the result, however, because the major-
ity adequately sets forth alternative grounds for dis-
posing of plaintiffs’ FDCPA claims. I would rely on
those grounds exclusively in affirming the district
court on this issue.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

SANDRA AND
MITCHELL PLETOS,

Plaintiffs,

Case No.: 16-cv-13175

V- Honorable
MAKOWER ABBATE Gershwin A. Drain
GUERRA WEGNER
VOLLMER, PLLC, ef al.,

Defendants. /

OPINION AND ORDER GRANTING IN PART
AND DENYING IN PART MOTION FOR

SUMMARY JUDGMENT [#9], GRANTING
IN PART AND DENYING IN PART MOTION

TO DISMISS [#13], DENYING MOTION

TO SUPPLEMENT COMPLAINT [#39]
AND DISMISSING ACTION

(Filed Aug. 30, 2017)
I. INTRODUCTION

The instant action is the Plaintiffs, Sandra and
Mitchell Pletos,’ latest attempt to avoid payment of
their homeowners’ association fees. Dissatisfied with
the state [court’s] resolution of Plaintiffs’ previous law-
suit against their homeowners association, Plaintiffs
filed the instant action claiming that the homeowners
association and its counsel committed various viola-
tions of the Fair Debt Collection Practices Act, 15
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U.S.C. § 1692 et seq. (“FDCPA”), the Michigan Regula-
tion of Collection Practices Act, MicH. Comp. LAWS
§ 445.251 et seq. (“MRCPA”) and the Racketeer Influ-
enced Corrupt Practices Act, 18 U.S.C. § 1961 et seq.
(“RICO”) by attempting to collect on the state court
judgment. Plaintiffs also bring state law claims of
abuse of process, criminal enterprise and constructive

fraud.

Presently before the Court is the Defendants, John
Finkelmann’s, and his law firm, Makower Abbate
Guerra Wegner Vollmer, PLLC’s (the “Makower De-
fendants”) Motion to Dismiss. Also, before the Court is
the Defendants,” Roger Papa, Giovan Agazzi, Danny
Landa, [Katia Aziz] and Mike Desjardines, who are all
Board members of the homeowners association, (the
“LWA Defendants”) Motion for Summary Judgment.
These matters are fully briefed and, upon review of the
parties’ submissions, the Court concludes that oral ar-
gument will not aid in the disposition of this matter.
Accordingly, the Court will resolve the pending mo-
tions on the submitted briefs. See E.D. Mich. L.R.
7.1(£)(2).

Because Plaintiffs have failed to allege viable fed-
eral claims and the Court declines to exercise supple-
mental jurisdiction over Plaintiffs’ state law claims,
the Court will grant in part and deny in part the De-
fendants’ present motions and will dismiss the instant
action.
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II. FACTUAL BACKGROUND

Plaintiffs are lot owners in Lake in the Woods, a
platted subdivision located in the Township of Shelby,
Macomb County, Michigan. By virtue of Plaintiffs’ lot
ownership, they are members of the Lake in the Woods
Association, Inc. (‘LWA”), a Michigan nonprofit corpo-
ration. The governing documents for the LWA are the:
(1) Articles of Incorporation, (2) the Declaration of
Easements, Covenants, Conditions and Restrictions
for Lake in the Woods Subdivision (“DECCR”) and (3)
the Bylaws. ‘

Article IV of the DECCR obligates all lot owners
of Lake in the Woods to pay annual general assess-
ments and special assessments for capital improve-
ments. Article IV also provides that “[a]ll annual and
special assessments, whether general or related to the
Lake Lots, together with interest, costs and reasonable
attorneys’ fees, shall from date of assessment be a
charge and a continuing lien upon the Lot against
which each such assessment is made.” Pg ID 402,

Plaintiffs failed to pay assessments from 2005
through April of 2012 and the LWA recorded a lien in
the amount of $1,295.53 on Plaintiffs’ property. Pletos
v. Lake in the Woods Homeowners Assoc., No. 319087,
2015 W1 1650803, *1 (Mich. Ct. App. Apr. 14, 2015). In
January of 2012, the LWA recorded a second lien on
Plaintiffs’ property in the amount of $6,271.74. Id.

In November of 2012, Plaintiffs sued the LWA in
the Macomb County Circuit Court. Plaintiffs alleged
fifteen counts, including violation of the LWA’s Bylaws
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and the DECCR, violation of the FDCPA, and slander
of title. Id. The LWA hired the Makower Defendants to
pursue a counterclaim against the Plaintiffs. The coun-
terclaim sought unpaid assessments, interest, late
charges, and attorney fees.

The Macomb County Circuit Court granted sum-
mary disposition in the LWA's favor on both Plaintiffs’
complaint and the LWA’s counterclaim. It held that the
LWA followed the DECCR and the Bylaws, it did not
breach its covenants with Plaintiffs, and that Plaintiffs
“failed to prove the delinquent assessments [were] in
error,” and the LWA “had the right to file liens to pur-
sue collection of the delinquent assessments.” See Mot.
Summ. J., Ex. B, Pg ID 798. It further found no viola-
tion of the FDCPA because the LWA was not a “debt
collector” under the Act. After an evidentiary hearing,
the court awarded a $20,553.64 judgment against
Plaintiffs, which represented unpaid assessments, late
fees, interest, costs, and attorney fees. The court fur-
ther held that Plaintiffs were “obligated to pay all ad-
ditional legal fees that [the LWA] reasonably incurs in
attempting to collect the aforementioned sums due and
owing to [the LWA].”

Plaintiffs appealed these decisions and asked the
trial court to set an appeal bond and to stay the pro-
ceedings. The Macomb County Circuit Court granted a
stay conditioned on Plaintiffs posting a $25,000.00
bond within fourteen (14) days of the court’s order.

The Michigan Court of Appeals affirmed the Macomb
County Circuit Court’s decisions in an unpublished
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opinion. Pletos v. Lake in the Woods Homeowners As-
soc., No. 319087, 2015 WL 1650803, *1 (Mich. Ct. App.
Apr. 14, 2015). Thereafter, Plaintiffs moved for leave to
appeal this decision to the Michigan Supreme Court,
which was denied.

Prior to the denial of leave by the Michigan Supreme
Court, the LWA received a letter from Plaintiff Sandra
Pletos. Mrs. Pletos’ letter requested review of certain
LWA documents. On February 5, 2016, Defendant
Finkelman[n] sent email correspondence to Plaintiffs’
counsel and asked if it would be appropriate for him to
respond to Plaintiffs directly on behalf of the LWA. First
Am. Compl., Ex. 13 at Pg ID 483. Plaintiffs’ counsel re-
sponded to Finkelmann’s letter in relevant part:

First of all, as an Association member, she
has the right to whatever she asked for. No at-
torney should be necessary for that communi-
cation. As a result, when they calculate dues,
please do not charge the Association for your
fees so needlessly incurred. Except for the
1/10 of an hour it costs to give the appropriate
legal advice to hand over the documents.

The Association should be communi-
cating with Mrs. Pletos directly. Tell them to
put on their big boy pants and play the part of
Association members like they are obligated
to do.

Id. On February 12, 2016, Defendant Finkelmann sent
a letter to Plaintiffs regarding Mrs. Pletos’ letter re-
questing review of certain LWA documents. Id., Ex. 17
at Pg ID 495.
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On February 25, 2016, the LWA sent Plaintiffs In-
voice Number 2016-007, which stated that Plaintiffs
owed the following to the LWA:

12/81/15 Account Balance: $34,170.27

2016 General Dues: $495.00
Legal Fees 1/1/16 to 1/31/16 $21.00
Late Fees 1/1/16 to 1/31/16 $25.00
Interest 1/1/16 to 1/31/16 $164.53

Total Amount Due 2/29/16: $34,875.80

On February 26, 2016, the Plaintiffs sent a letter
to the LWA indicating that Invoice Number 2016-007
was invalid for a variety of reasons. Id., Ex. 19 at Pg
ID 503. In their letter, the Plaintiffs asserted that the
election of the LWA Directors was illegal, and that the
Directors and Officers of the LWA have committed
fraud and other purported abuses. Id. These com-
plaints are identical to those addressed and resolved
by the Macomb County Circuit Court and affirmed by
the Michigan Court of Appeals.

Also, on February 26, 2016, Plaintiffs responded to
Defendant Finkelmann’s February 12, 2016 letter.
Plaintiffs again raised a series of complaints concern-
ing the identity of the Directors and Officers of the
LWA, whether the Makower Defendants were author-
~ ized to act on behalf of the LWA, and the LWA'’s refusal
to permit decument inspection and financial review.
Id., Ex. 20 Pg ID 509-10.

When the Michigan Supreme Court denied leave
to appeal, the Makower Defendants sent correspond-
ence to Plaintiffs’ counsel concerning the outstanding
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balance due on the state court judgment on April 1,
2016. Id., Ex. 22 at Pg ID 126-27. His letter states in
relevant part:

As you probably are aware at this point, the
Supreme Court declined the application for
leave on this matter. As a result, I believe that
it would be appropriate for the Pletos’ to pay
the outstanding balance. I understand that
the Association’s records show an amount due
that is much higher than the $25,000 bond,
but we can start with the Bond amount in my
opinion, and determine what’s to be done re-
garding any subsequent amount.

Please let me know if you will reach out to
your clients regarding payment of the bond
amount to the Association at this time. If [
don’t hear back from you in the next week, I'll
contact the Bond Company regarding this
matter. Thank you.

Id.

Plaintiffs’ counsel responded on April 2, 2016 stat-
ing:
No, I was not aware as nothing has appeared

at my office. Nevertheless, I looked it up and
you are correct about the denial.

As for the alleged amounts due and owing,
please provide an itemized invoice of the pur-
ported charges. As you recall, the bond was
1.5 times the amount of the judgment. Now
you are saying that the amount allegedly
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exceeds the bond amount. It doesn’t make
sense.

Id. at Pg ID 126. Defendant responded to Plaintiffs’
counsel on April 4, 2016 indicating that “[t|he original
judgment was actually for $20,552.64 through October
7, 2013 (see attached), so the bond was not actually for
1.5 times the amount. I'll provide an updated ledger
from my client, and will also produce the legal slip list-
ing for the amounts incurred by the Association since
that judgment was entered.” Id.

On April 13, 2016, Defendant Finkelman[n] sent
Plaintiffs’ counsel a letter indicating that, with judg-
ment interest of $1,607.02, the total judgment out-
standing was $22,159.66. On April 14,2016, Defendant
Finkelmann sent “a revised accounting through March
2016” to Plaintiffs’ counsel, wherein he removed legal
fees that were not incurred as a result of the state
court litigation. Id. at Pg ID 134.

On April 15, 2016, Defendant Finkelman|[n] con-
tacted CNA Surety, which issued Plaintiffs’ appeal
bond and informed the company that Plaintiffs had
been unsuccessful on appeal and that Plaintiffs’ coun-
sel had failed to respond to him concerning receipt of
the appeal bond. Id., Ex. 23 at Pg ID 139. He asked that
CNA Surety send the bond directly to the LWA. When
he did not receive a satisfactory answer, he filed a mo-
tion for judgment against CNA Surety for judgment on
the bond. The Plaintiffs objected and the trial court
held that “the bond was meant to satisfy the entire
Judgment amount.” See Mot. Summ. J., Ex E, Pg ID
820 (emphasis in original). The state court therefore
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granted the LWA’s motion for judgment “in the amount
of $24,798.08 as of September 20, 2016...." Defs’
Mot., Ex. E at Pg ID 821.

Plaintiffs filed a motion for reconsideration, which
the Court denied on October 20, 2016. Id., Ex. F. The
state court concluded that “plaintiffs have not identi-
fied any meritorious defenses that Western Surety
may have to payment on the bond. Moreover, in light
of plaintiffs’ continuing recalcitrance in paying any
portion of the Judgment amount, defendant was justi-
fied in approaching Western Surety.” Id. at Pg ID 826.

Prior to the state court’s entry of judgment against
Western Surety, Plaintiffs filed the instant action. In
addition to their FDCPA, RICO and state law claims,
Plaintiffs also seek an accounting and injunctive relief
ordering the Makower and LWA Defendants to “imme-
diately cease and desist from any collection activity
until the rights and responsibilities of the parties can
be ascertained.” First. Am. Compl., 176 at Pg ID 381.

On July 18, 2016, Defendant Finkelmann sent email
correspondence to Plaintiffs concerning Mrs. Pletos’
letter requesting review of certain LWA documents.
Id., Ex. 25 at Pg ID 537. On August 1, 2016, Plaintiffs
sent a responsive letter to Defendant Finkelmann. Id.
at Pg ID 539. While Defendant Finkelmann’s July 18,
2016 letter discussed how best to effectuate the Plain-
tiffs review of the requested LWA documents, Plaintiffs
responded that they “do not find it necessary to estab-
lish a protocol for the inspection or review of corporate
~ documents.” Id. They also demanded “immediate iden-
tification of the Directors, Officers, and Committee
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Members between 2012 and the present, verification of
any alleged debt, and distribution of all records, includ-
ing but [not] limited to those items identified in our
January 23, 2016 and February 26, 2016 letters to the
Association and/or yourself.” Id., at Pg ID 540.

II1. LAW & ANALYSIS
A. Standards of Review

Federal Rule of Civil Procedure 12(b)(1) author-
izes a party to challenge the court’s subject matter ju-
risdiction. In analyzing the motion

[t}here is no presumption that the factual al-
legations set forth in the complaint are true
and the court is “free to weigh the evidence
and satisfy itself as to the existence of its
power to hear the case.” [United States v.
Ritchie, 15 F.3d 592, 598 (6th Cir. [D), cert. de-
nied, 513 U.S. 868 (1924)]. The court has wide
discretion to consider materials outside the
pleadings in assessing the validity of its juris-
diction. Ohio Nat’l Life Ins. Co. v. United
States, 922 F.2d 320, 325 (6th Cir. 1990). The
plaintiff bears the burden of demonstrating
subject matter jurisdiction. RMI Titanium Co.
v. Westinghouse Elec. Corp., 78 F.3d 1125,1134
(6th Cir. 1996).

Ashley v. United States, 37 F.Supp.2d 1027, 1029 (W.D.
Mich. 1997). “A court lacking jurisdiction cannot ren-
der judgment but must dismiss the cause at any stage
of the proceedings in which it becomes apparent that
jurisdiction is lacking.” Sweeton v. Brown, 27 F.3d 1162,
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1169 (6th Cir. 1994) (quoting United States v. Siviglia,
686 F.2d 832, 835 (10th Cir. 1981), cert. denied, 461 U.S.
918 (1983)). '

Federal Rule of Civil Procedure 12(b)6) allows the
court to make an assessment as to whether the plain-
tiff has stated a claim upon which relief may be
granted. See Fed. R. Civ. P. 12(b)(6). “Federal Rule of
Civil Procedure 8(a)(2) requires only ‘a short and plain
statement of the claim showing that the pleader is en-
titled to relief, in order to ‘give the defendant fair no-
tice of what the ... claim is and the grounds upon
which it rests.”” Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 555 (2007) (citing Conley v. Gibson, 355 U.S.
41, 47 (1957)). Even though the complaint need not
contain “detailed” factual allegations, its “factual alle-
gations must be enough to raise a right to relief above
the speculative level on the assumption that all of the
allegations in the complaint are true.” Ass’n of Cleve-
land Fire Fighters v. City of Cleveland, 502 F.3d 545,
548 (6th Cir. 2007) (quoting Bell Atlantic, 550 U.S. at
555).

The court must construe the complaint in favor of
the plaintiff, accept the allegations of the complaint as '
true, and determine whether plaintiff’s factual allega-
tions present plausible claims. To survive a Rule
12(b)(6)} motion to dismiss, plaintiff’s pleading for re-
lief must provide “more than labels and conclusions,
and a formulaic recitation of the elements of a cause of.
action will not do.” Id. (citations and quotations omit-
ted). “[Tlhe tenet that a court must accept as true
all of the allegations contained in a complaint is
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inapplicable to legal conclusions.” Ashcroft v. Igbal, 556
U.S. 662, 668 (2009). “Nor does a complaint suffice if it
tenders ‘naked assertion[s]’ devoid of ‘further factual
enhancement.”” Id. “[A] complaint must contain suffi-
cient factual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.”” Id. The plausi-
bility standard requires “more than a sheer possibility
that a defendant has acted unlawfully.” Id. “[W]lhere
the well-pleaded facts do not permit the court to infer
more than the mere possibility of misconduct, the com-
plaint has alleged — but it has not ‘show[n]’ — ‘that the
pleader is entitled to relief.’” Id.

Federal Rule of Civil Procedure 56(a) empowers
the court to render summary judgment forthwith “if
the pleadings, depositions, answers to interrogatories
and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any ma-
terial fact and that the moving party is entitled to
judgment as a matter of law.” See Redding v. St. Eward,
241 F.3d 530, 532 (6th Cir. 2001). The Supreme Court
has affirmed the court’s use of summary judgment as
an integral part of the fair and efficient administration
of justice. The procedure is not a disfavored procedural
shorteut. Celotex Corp. v. Catrett, 477 US. 317, 327
(1986); see also Cox v. Kentucky Dept. of Transp., 53
F.3d 146, 149 (6th Cir. 1995).

The standard for determining whether summary
judgment is appropriate is “‘whether the evidence pre-
sents a sufficient disagreement to require submission
to a jury or whether it is so one-sided that one party
must prevail as a matter of law.’” Amway Distributors



App. 27

Benefits Ass’n v. Northfield Ins. Co., 323 F.3d 386, 390
(6th Cir. 2003) (quoting Anderson v. Liberty Lobby, Inc.,
477 US. 242, 251-52 (1986)). The evidence and all rea-
sonable inferences must be construed in the light most
favorable to the non-moving party. Matsushita Elec. In-
dus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587
(1986); Redding, 241 F.3d at 532 (6th Cir. 2001). “{Tthe
mere existence of some alleged factual dispute between
the parties will not defeat an otherwise properly sup-
ported motion for summary judgment; the require-
ment is that there be no genuine issue of material fact.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48
(1986) (emphasis in original); see also National Satel-
lite Sports, Inc. v. Eliadis, Inc., 253 F.3d 900, 907 (6th
Cir. 2001).

If the movant establishes by use of the material
specified in Rule 56(c) that there is no genuine issue of
material fact and that it is entitled to judgment as a
matter of law, the opposing party must come forward
with “specific facts showing that there is a genuine is-
sue for trial.” First Natl Bank v. Cities Serv. Co., 391
U.S. 253, 270 (1968); see also McLean v. 988011 On-
tario, Ltd., 224 F.3d 797, 800 (6th Cir. 2000). Mere alle-
gations or denials in the non-movant’s pleadings will
not meet this burden, nor will a mere scintilla of evi-
dence supporting the non-moving party. Anderson, 477
U.S. at 248, 252. Rather, there must be evidence on
which a jury could reasonably find for the non-movant.
McLean, 224 F.3d at 800 (citing Anderson, 477 US. at
252). '
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B. The Rooker Feldman Doctrine

The Makower Defendants argue that the Court
lacks jurisdiction to provide Plaintiffs with the relief
they seek. The Rooker-Feldman doctrine bars lower
federal courts from conducting appellate review of fi-
nal state-court judgments because the United States
Supreme Court is vested with sole jurisdiction to re-
view such claims. Exxon Mobil Corp. v. Saudi Basics
Indus. Corp., 544 U.S. 280, 291 (2005). When determin-
ing whether the Rooker-Feldman doctrine bars a plain-
tiff’s claims, a court’s inquiry focuses on “whether the
source of the injury upon which plaintiff bases his fed-
eral claim is the state court judgment.” McCormick v.
Braverman, 451 F.3d 382, 394 (6th Cir. 2004). “If the
source of the injury is the state court decision, then the
Rooker-Feldman doctrine would prevent the district
court from asserting jurisdiction. If there is some other
source of injury, such as a third party’s actions, then
the plaintiff asserts an independent claim.” Id. at 393.

Plaintiffs argue that the Rooker-Feldman doctrine
does not bar their claims because the source of their
injuries was the Makower “Defendants{’] independent
actions that constituted violations of the FDCPA and
MDCPA, RICO violations, abuse of process, fraud, and
criminal acts.” Plfs.” Resp. at Pg ID 1126. However, the
McCormick court noted that where the third parties
actions “are the product of a state court judgment, then
a plaintiff’s challenge to those actions are in fact a
challenge to the judgment itself.” McCormick, 451 F.3d.
at 394.
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Here, Plaintiffs allege that the Makower Defend-
ants violated the FDCPA by contacting Plaintiffs’ at-
torney and by contacting CNA Surety regarding the
bond. Such actions undertaken by the Makower De-
fendants were the product of the state court judgment.
Moreover, contrary to Plaintiffs’ arguments, Plain-
tiffs are attempting to relitigate issues already decided
by the state courts. Plaintiffs maintain that their
Amended Complaint involves actions undertaken after
their state-court complaint was filed. Yet, the issues
before this Court were previously litigated by the state
courts. For instance, Plaintiffs’ claim that the Makower
Defendants violated the FDCPA by contacting CNA
Surety regarding the bond and that the post-judgment
amount was incorrect. However, these issues have been
addressed by the state court. As such, Plaintiffs’ claims
are barred by the Rooker Feldman doctrine.

C. FDCPA

Even if the Rooker Feldman doctrine did not bar
Plaintiffs’ claims, their claims under the FDCPA still
fail. As an initial matter, to the extent that Plaintiffs
rely on communications prior to September of 2015,
such communications are barred by the statute of lim-
itations. The United States Code provides that “[a]n
action to enforce any liability created by {the FDCPA]
may be brought . . . within one year from the date on
which the violation occurs.” 15 U.S.C. § 1692k(d). When
a communication with a debtor allegedly violates the
FDCPA, each communication is a single, discrete po-
tential violation. Purnell v. Arrow Fin. Servs., LLC, 303
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F. App’x 297, 303 (6th Cir. 2008). To be timely, “the vio-
lation must occur within the limitations period, not

just be the later effects of an earlier time-barred viola-
tion.” Id. at 302.

Plaintiffs allege that the Makower Defendants vi-
olated the FDCPA based on communications that were
sent or received on August 29, 2012, October 26, 2012,
February 19, 2015, and February 21, 2015. Plaintiffs
did not file their complaint until September 2, 2016.
Thus, any FDCPA claim based on communications that
predate September 2, 2015 are time-barred and must
be dismissed with prejudice.

Plaintiffs argue that their claims are not time-
barred because Defendants[’] fraudulent concealment
equitably tolled the statute of limitations. Plaintiffs’
argument is without merit. It is well settled that “cir-
cumstances which will lead to equitable tolling are
rare” and it is available “only in compelling circum-
stances” in which “some extraordinary circumstance
stood in [the plaintiff’s] way.” Turner v. Lerner, Samp-
son & Rothfuss, 776 F. Supp.2d 498, 504 (N.D. Ohio
2011) (internal citations omitted). Plaintiffs’ Com-
plaint fails to allege the requisite elements for equi-
table tolling. Plaintiffs do not allege any facts which
would suggest they were prevented from discovering
or exercising due diligence to discover their claims. A
plaintiff is required to “prove affirmative acts of con-
cealment.” Pinney Dock & Transp. Co. v. Penn Cent.
Corp., 838 F.2d 1445, 1472 (6th Cir. 1988). Plaintiffs
have failed to raise such allegations in their pleading.
Thus, they are not entitled to rely on equitable tolling
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to excuse their failure to bring their FDCPA claims
prior to the expiration of the statute of limitations.

Thus, the only communications that are relevant
for purposes of the Makower Defendants’ present mo-
tion include:

1) The February 5, 2016 email communica-
tion from Defendant Finkelmann to Plaintiffs’
counsel, which indicated that Finkelmann
had received a letter from Ms. Pletos request-
ing a review of a variety of LWA documents
and whether he had permission from Plain-
tiffs’ counsel to contact Plaintiffs directly.
Plfs.’ Resp., Ex. 13 at Pg 1D 484.

2) - The February 12, 2016 letter from De-
fendant Finkelmann to Plaintiffs concerning
Ms. Pletos’ letter asking for a review of LWA
documents.

3) The April 1, 2016 email correspondence
from Defendant Finkelmann to Plaintiffs’
counsel asking for payment of the judgment
and release of the bond to pay for the judg-
ment.

4) The April 4, 2016 email communication
from Defendant Finkelmann to Plaintiffs’
counsel concerning payment of the judgment.

5) The April 12, 2016 email correspondence
from Defendant Finkelmann to Plaintiffs’
counsel concerning payment of the outstand-
ing judgment and other fees.

6) The April 14, 2016 email correspondence
from Defendant Finkelmann to Plaintiffs’
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counsel concerning payment of the outstand-
ing judgment and other fees.

7) The April 15, 2016 demand letter from
Defendant Finkelmann to CNA Surety seek-
ing to claim the bond.

8) The July 18, 2016 letter from Defendant
Finkelmann to the Plaintiffs concerning Ms.
Pletos request for inspection of documents.

However, none of these communications violated
the FDCPA. As to the communications sent on Febru-
ary 5, 2016, February 12, 2016 and July 18, 2016, these
were not communications “in connection with collec-
tion of any debt.” Defendant Finkelmann was merely
responding to Mrs. Pletos’ request to review LWA doc-
uments. Indeed, Plaintiffs’ counsel informed Finkel-
mann that Ms. Pletos was “likely seeking information
unrelated to matters that have been in litigation.” See
Am. Compl,, Ex. 13.

Plaintiffs assert that there are issues of fact re-
garding the 2016 communications. Yet, Plaintiffs do
not deny that the February 5, 2016, February 12, 2016
and July 18, 2016 communications concerned Ms. Ple-
tos[’] request to review LWA documents. Plaintiffs claim
that these communications also addressed verification
of a debt and the identity of the creditor. However, no
such words are found in these communications.

As to the communications from Defendant Finkel-

mann to Plaintiffs’ counsel, Plaintiffs claim that the
Makower Defendants violated 15 U.S.C. § 1692c¢(b)
by communicating with Plaintiffs’ counsel without
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receiving prior consent directly from the Plaintiffs, or
by express permission of the court. Yet, section
1692¢(b) authorizes counsel to communicate with the
consumer’s attorney in connection with the collection
of a debt. 15 U.S.C. § 1692c(b) (“[Wlithout the prior con-
sent of the consumer given directly to the debt collec-
tor, or the express permission of a court of competent
jurisdiction, or as reasonably necessary to effectuate a
post judgment judicial remedy, a debt collector may not
[communicate] . . . with any person other than the con-
sumer, his attorney. . . .” 15 U.S.C. § 1692¢(b) (emphasis
supplied).

As to the communications to CNA Surety, such
communications cannot support a claim under the
FDCPA based on the doctrine of collateral estoppel. To
establish collateral estoppel, a party “must demon-
strate that: (1) the subject matter of the second action
[is] the same; (2) the parties or their privies [are] the
same; and (3) the prior judgment [was] on the merits.”
Southfield Educ. Ass’n v. Southfield Bd. of Educ., 570
F. App’x 485, 488 (6th Cir. 2014). Plaintiffs’ FDCPA
claim against the Makower Defendants is based on
Plaintiffs’ assertion that Defendants had no right to
contact CNA Surety to collect on the state court judg-
ment. However, the state courts have already resolved
this issue against the Plaintiffs.

Specifically, the state trial court granted the Ma-
kower Defendants’ motion for judgment against CNA
Surety for judgment on the bond on September 20,
2016. In so holding, the trial court concluded that
“[P)laintiffs have not identified any meritorious
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defenses that Western Surety may have to payment of
the bond. Moreover, in light of plaintiffs’ continuing re-
calcitrance in paying any portion of the Judgment
amount, defendant was justified in approaching West-
ern Surety.” Pg ID 826. Therefore, Plaintiffs likewise do
not have a viable FDCPA claim based on the commu-
nications to CNA Surety.

D. RICO

Plaintiffs likewise fail to state a viable RICO
claim. To state a RICO claim, Plaintiffs must plead the
following elements: (1) conduct (2) of an enterprise (3)
through a pattern (4) of racketeering activity. Moon v.
Harrison Piping Supply, 465 F.3d 719, 723 (6th Cir.
2006). An enterprise is a “group of persons associated
together for a common purpose of engaging in a course
of conduct.” 800537 Ontario Inc. v. Auto Enterprises,
Inec., 113 F. Supp.2d 1116, 1121 (E.D. Mich. 2000). It is
“an ongoing structure of persons associated through
time, joined in purpose and organized in a manner
amenable to hierarchical or consensual decision-
making.” Id. at 1122. A “certain amount of organiza-
tional structure” is required so as to “eliminate[]
simple conspiracies from RICO’s reach.” Id. “The hall-
mark of a RICO enterprise is its ability to exist apart
from the pattern of wrongdoing.” Id. This requirement
“avold(s] the danger of guilt by association that arises
because RICO does not require proof of a single agree-
ment as in a conspiracy case....” Id. RICO’s aim is
“criminal enterprises” rather than “individuals who
associate for the commission of sporadic crime.” Id.
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Here, Plaintiffs fail to plead a viable RICO claim.
Plaintiff [s] allegations with respect to a RICO enter-
prise are woefully inadequate. Plaintiffs attempt to es-
tablish the existence of an enterprise by alleging the
Makower. and LWA Defendants are “comprised of a
group of individuals associating with each other
through the LWA Association.” First Am. Compl,,
q 143. Plaintiffs fail to allege the structural features of
the alleged enterprise.

Additionally, Plaintiffs have not sufficiently pled a
pattern of racketeering activity. To establish a “pattern
of racketeering” in a federal RICO case, Plaintiffs must
allege that two predicate acts “are related and that
they amount to or pose a threat of continued criminal
activity.” H.JJ. Inc. v. Northwestern Bell Tel. Co., 492 U.S.
229, 239 (1989). These predicate acts of racketeering
may include mail fraud under 18 U.S.C. § 1341 or wire
fraud under 18 U.S.C. § 1343. “Mail fraud occurs when
an individual devises a plot to defraud and subse-
quently uses the mail in furtherance of it.” Wallace v.
MidWest Financial, 714 F.3d 414, 419 (6th Cir. 2013).
Plaintiffs claim that the Defendants violated RICO by
committing various FDCPA violations. However, the
Court has already determined that Plaintiffs cannot
state a FDCPA claim that withstands Rule 12(b)}(6)
scrutiny, and even if they could, a successful FDCPA
claim cannot form the basis for a RICO claim. Keve-
lighan v. Trott & Trott, P.C., 771 F. Supp.2d 763, 777
(E.D. Mich. 2010) (“[TThe FDCPA, by its terms, incor-
porates claims that generally sound in contract . . . and
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cannot be the basis for a RICO claim. Id. at 778 n.19.
Plaintiffs have likewise failed to allege a RICO claim.

E. Res Judicata

The LWA Defendants argue that res judicata bars
Plaintiffs’ claims because they have already been liti-
gated, or could have been litigated in the state court
action. This Court “must give preclusive effect to a
state-court judgment as that judgment receives in the
rendering state.” Buck v. Thomas M. Cooley Law
School, 597 F.3d 812, 816-17 (6th Cir. 2010). In Michi-
gan, res judicata applies where the moving party
shows “(1) the prior action was decided on the merits,
(2) both actions involve the same parties or their priv-
ies, and (3) the matter in the second case was, or could
have been resolved in the first.” Adair v. State, 470
Mich. 105, 119; 680 N.W.2d 386 (2004).

The Court is not convinced that res judicata ap-
plies to all of Plaintiffs’ claims. While the majority of
Plaintiffs’ claims appear to be barred by the doctrine
of res judicata, it is not clear that all of the claims could
have been raised during the state court litigation.
However, collateral estoppel bars Plaintiffs’ FDCPA
claim against the LWA Defendants because the state
courts have already concluded that the LWA is not a
debt collector under the FDCPA. '

In order for collateral estoppel to apply, three re-
quirements must be met. Specifically, “a question of
fact essential to the judgment must have been actually
litigated and determined by a valid and final
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judgment.” McCormick, 451 F.3d at 397. Next, “the
same parties must have a full and fair opportunity to
litigate the issue” and finally, “there must be mutuality
of estoppel.” Id. Here, Plaintiffs raised claims under
the FDCPA in the state courts, as well as had a full and
fair opportunity to litigate their claims. Lastly, mutu-
ality of estoppel is present because the Plaintiffs and
the LWA were parties to the proceedings before the
state court and this Court and both parties are bound
by the state court’s judgment.

As such, Plaintiffs are collaterally estopped from
arguing that the LWA is a debt collector subject to the
FDCPA. Plaintiffs’ FDCPA claim against the LWA is
also subject to dismissal. Moreover, as previously dis-
cussed in section II1.D., supra, Plaintiffs have failed to
allege a RICO claim against any of the Defendants in
the instant proceedings. Thus, even if res judicata does
not preclude Plaintiffs’ claims against the LWA De-
fendants, their claims are nonetheless subject to dis-
missal pursuant to collateral estoppel and/or for
failure to state a claim.

D. State Law Claims

As to Plaintiffs’ state law claims, though the Court
may, under 28 U.S.C. § 1367, cxercise supplemental ju-
risdiction over the state law claims ancillary to the re-
lief sought, for the reasons set forth below, the Court
declines to exercise -supplemental jurisdiction over
Plaintiff{s’] state law claims.
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Under the standard enunciated in United Mine
Workers v. Gibbs, 383 U.S. 715 (1966), and codified in
28 U.S.C. § 1367(c), this Court has broad discretion to

_exercise its supplemental jurisdiction. Even where the
district court “arguably hals] supplemental jurisdic-
tion over the state law claims pursuant to 28 U.S.C.
§ 1367(a), the [district] court has discretion to decline
to exercise its supplemental jurisdiction.” Cirasuola v.
Westrin, No. 96-1360, 1997 U.S. App. LEXIS 2242, *3
{(6th Cir. April 18, 1997). Section 1367(c) provides that
district courts may decline to exercise supplemental ju-
risdiction over related state claims if:

(1) the claim raises a novel or complex issue
of State law,

(2) the claim substantially predominates
over the claim or claims over which the
district court has original jurisdiction,

(3) the district court has dismissed all claims
over which it has original jurisdiction, or

(4) in exceptional circumstances, there are
other compelling reasons for declining ju-
risdiction.

28 U.S.C. § 1367(c). The United States Supreme Court
has stated that:

QOur decisions have established that pendent
jurisdiction ‘is™a doctrine of discretion, not of
plaintiff’s right,” and that district courts can
decline to exercise jurisdiction over pendent
claims for a number of valid reasons.
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Accordingly, we have indicated that district
courts should deal with cases involving pen-
dent claims in the manner that best serves
the principles of economy, convenience, fair-
ness, and comity which underlie the pendent
jurisdiction doctrine.

City of Chicago v. International College of Surgeons,
522 U.S. 156, 172-73 (1997) (internal citations and quo-
tations omitted). In determining whether to exercise
its supplemental jurisdiction, this Court must consider
judicial economy, convenience, fairness and comity, and
also avoid needless decisions of state law. Id. at 173;
Gibbs, 383 U.S. at 726.

Here, the Court finds that declining supplemental
jurisdiction is appropriate because all of Plaintiffs’ fed-
eral claims are subject to Rule 12(b)(6) dismissal. Id.
at 726 (concluding that if all of the federal claims are
dismissed before trial, supplemental jurisdiction
should be declined).

IV. CONCLUSION

For the reasons discussed above, the Makower De-
fendants’ Motion to Dismiss [#13] is GRANTED IN
PART and DENIED IN PART. The LWA Defendants’
Motion for Summary Judgment [#9] is GRANTED IN
PART and DENIED IN PART. Plaintiffs’ federal claims
are HEREBY DISMISSED WITH PREJUDICE. The

Court declines to exercise supplemental jurisdiction
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over Plaintif};s’ state law claims. Plaintiff [s'’] Motion to
Supplement Complaint [#39] is DENIED.
This action is DISMISSED.

SO ORDERED.

Dated: August 30,2017  /s/ Gershwin A. Drain
GERSHWIN A. DRAIN
United States District Judge .

CERTIFICATE OF SERVICE

Copies of this Order were served upon attorneys
of record on August 30, 2017, by electronic
and/or ordinary mail.

[s/ Tanya Bankston
Deputy Clerk
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No. 17-2188

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

SANDRA PLETOS;
MITCHELL PLETOS,

Plaintiffs-Appellants,
ORDER

)
)
)
v. )
; (Filed Jun. 26, 2018)
)
)
)

MAKOWER ABATTE
‘GUERRA WEGNER
VOLLMER, PLLC, ET AL.,

Defendants-Appellees.

BEFORE: COLE, Chief Judge; GUY and DON-
ALD, Circuit Judges.

The court received a petition for rehearing en banc.
The original panel has reviewed the petition for re-
hearing and concludes that the issues raised in the
petition were fully considered upon the original sub-
mission and decision of the case. The petition then was
circulated to the full court. No judge has requested a
vote on the suggestion for rehearing en banc.

Therefore, the petition is denied.

ENTERED BY ORDER
OF THE COURT

/s/ Deb S. Hunt
Deborah S. Hant, Clerk




