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____________________________________________
MONTY BAUCH, individually and as father )
and next friend of a minor, other O.B.; )
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)
Plaintiffs-Appellees, )

)
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)
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HOLLY HARTMAN, Individually and in her )
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____________________________________________ )
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Before: SILER and LARSEN, Circuit Judges;
BLACK, District Judge.*

BLACK, District Judge. Defendant Holly Hartman
(“Hartman”) appeals from the judgment entered by the
district court denying her motion for summary
judgment on Count Four of Plaintiffs’ complaint. For
the reasons set forth below, we REVERSE the
judgment of the district court and REMAND the case
to the district court for proceedings consistent with this
opinion. 

I. BACKGROUND 

This case arises out of the 2011 removal of minor
Plaintiff/Appellee O.B. from the home of her father,
Plaintiff/Appellee Monty Bauch (“Bauch”), effectuated
by Richland County Children Services (“RCCS”). O.B.
was removed on Jan. 20, 2011 pursuant to an ex parte
emergency order issued by an Ohio magistrate under
Ohio Revised Code § 2151.31(D) and (E) and Ohio
Juvenile Rule 6(B).1 Pursuant to statute, a hearing was
held the next day. Upon consideration of the evidence
presented at the hearing, the juvenile court found that

* The Honorable Timothy S. Black, United States District Judge
for the Southern District of Ohio, sitting by designation. 

1 Section 2151.31(D) provides that “a juvenile judge or a designated
referee may grant by telephone an ex parte emergency order
authorizing the taking of [a] child into custody if there is probable
cause to believe that” certain specified conditions are present.
Section 2151.31(E) and Ohio Juvenile Rule of Procedure 6(B)
mandate that “the court shall hold a hearing to determine whether
there is probable cause for the emergency order . . . before the end
of the next business day” and no later than seventy-two hours after
such an order is issued. 
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there was probable cause for the issuance of the
emergency order, that RCCS had made reasonable
efforts to prevent O.B.’s removal, and that it would be
“contrary to the child’s best interest and welfare” to
continue living with Bauch at that time. Over the next
two years, Bauch worked with RCCS and the juvenile
court toward the completion of his case plan, eventually
regaining permanent custody of O.B. in December
2013. 

Bauch filed suit in federal district court a year after
he regained custody of O.B. Bauch’s second amended
complaint stated fourteen causes of action. The only
count relevant to this appeal is Count Four, which
alleges that the individual defendants named in the
complaint 

conspired to interfere with and violate the civil
rights of the Plaintiffs, as set forth under 42
U.S.C. § 1983, including violation of the
Plaintiffs’ rights found in the First, Fourth and
Fourteenth Amendments of the United States
Constitution, by, but not limited to, acting and
conspiring to force Plaintiff Mr. Bauch to relent
to their demands, by retaliating against
Plaintiffs for the exercise of his constitutional
freedoms and by removing, detaining and
continuing to detain, the person and/or physical
and legal custody of minors [sic] Plaintiff O.B.
from the care, custody, and control of her
parents, without proper or just cause and/or
authority; by the use of intimidation, coercion
and duress, and by using false and fabricated
evidence and testimony, and failing to provide
exculpatory evidence, during the investigation
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and initiation and pendency of the abuse and
dependency proceedings, including the
application for a valid warrant for the removal
of O.B., in violation of, and interference with,
the Plaintiffs’ constitutional liberty interests
under the First Amendment, their fundamental
rights to familial association and due process
under the Fourteenth Amendment, and in
violation of Fourth Amendment rights against
unreasonable searches and seizures. 

The only Defendant relevant to this appeal is
Hartman, a licensed social worker and caseworker
supervisor employed by RCCS, who supervised the
initial RCCS investigation of Bauch. Hartman moved
to secure the initial emergency ex parte custody order
from the magistrate on Jan. 20, 2011. In so doing,
Hartman prepared an affidavit in support of emergency
custody detailing the reasons RCCS was seeking
removal. In that affidavit, Hartman stated that O.B.
was an “abused” child under Ohio Rev. Code § 2151,
that reasonable efforts had been made to avoid
removal, and that removal was in O.B.’s best interest.
Bauch alleges that Hartman knowingly omitted
pertinent information and included false information
when completing the affidavit, leading to O.B.’s
improper removal and the denial of Plaintiffs’
constitutional rights. 

All parties filed motions for summary judgment
before the district court. Hartman argued that the
claims against her in her individual capacity were
barred by both absolute immunity and qualified
immunity. The district court rejected these immunity
claims and denied Hartman summary judgment on
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Count Four. First, the district court stated, without
further explanation, that Hartman was not shielded by
absolute immunity for the act of vouching for the truth
of the facts she presented in her affidavit in support of
emergency custody. Second, the district court
determined that qualified immunity was inappropriate
because a jury had to decide whether Hartman’s
“omissions and rushed misrepresentations . . . would
weigh significantly into the magistrate’s decision to
issue an order removing a child . . . and whether
Hartman . . . had the intention to mislead[.]” 

II. STANDARD OF REVIEW 

The only question before this Court on appeal is
whether the district court erred by denying Hartman’s
claims of absolute and qualified immunity. “Whether a
defendant is entitled to absolute or qualified immunity
from liability under 42 U.S.C. § 1983 is a legal question
that this Court reviews de novo.” Moldowan v. City of
Warren, 578 F.3d 351, 374 (6th Cir. 2009).2 

2 In addition to Defendants’ appeal, currently pending before this
Court is Plaintiffs’ motion to dismiss, which argues that the
district court’s denial of immunity to Hartman was not a “final
decision” subject to appeal. However, the Court in Ortiz v. Jordan
explained that “immediate appeal from the denial of summary
judgment on a qualified immunity plea is available when the
appeal presents a ‘purely legal issue,’ illustratively, the
determination of ‘what law was “clearly established”’ at the time
the defendant acted[.]” Ortiz v. Jordan, 562 U.S. 180, 188 (2011)
(quoting Johnson v. Jones, 515 U.S. 304, 313 (1995)). The question
of whether Hartman is entitled to absolute immunity is purely a
legal one, and we accordingly deny Plaintiffs’ motion to dismiss. 
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III. ANALYSIS 

A. Absolute Immunity 

Hartman argues that she is entitled to absolute
immunity from prosecution resulting from her
statements in the affidavit in support of emergency
custody. In certain circumstances, social workers are
“entitled to absolute immunity.” Holloway v. Brush,
220 F.3d 767, 774 (6th Cir. 2000) (en banc). “The scope
of this immunity is akin to the scope of absolute
prosecutorial immunity, which applies to conduct
‘intimately associated with the judicial phase of the
criminal process.’” Pittman v. Cuyahoga Cty. Dep’t. of
Children & Family Servs., 640 F.3d 716, 724 (6th Cir.
2011) (quoting Imbler v. Pachtman, 424 U.S. 409, 430
(1976)). Accordingly, “social workers are absolutely
immune only when they are acting in their capacity as
legal advocates—initiating court actions or testifying
under oath—not when they are performing
administrative, investigative, or other functions.”
Holloway, 220 F.3d at 775. The central dispute over
absolute immunity therefore concerns whether
Hartman was acting in her capacity as a legal advocate
when she completed and submitted her affidavit in
support of emergency custody. As the party seeking
absolute immunity, Hartman has the burden of
demonstrating that the immunity is justified for the
function being challenged. Moldowan, 578 F.3d at 376. 

The district court held that Hartman was not acting
as a legal advocate in completing the affidavit in
support of emergency custody, relying primarily on this
Court’s previous unpublished decision in Young v.
Vega, 574 F. App’x 684, 689 (6th Cir. 2014). In Young,
a father filed a § 1983 action against a Tennessee social
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worker alleging that the social worker violated the
plaintiff’s Fourteenth Amendment due process rights
by including false statements in a petition for the
immediate removal of a child and causing the juvenile
court to issue an ex parte removal order without
probable cause. Id. at 687, 691. This Court granted the
social worker qualified immunity but denied absolute
immunity. Id. at 689, 694. In reaching its conclusion,
this Court determined that the social worker was not
entitled to absolute immunity for “the act of personally
vouching for the truth of the facts that provide the
evidentiary support for a finding of probable cause.” Id.
at 689. 

This Court reached its conclusion in Young by
applying the Supreme Court’s reasoning in Kalina v.
Fletcher, 522 U.S. 118 (1997), a case involving a
prosecutor’s actions, to the social worker context. 574
F. App’x at 689.3 In Kalina, a prosecutor
contemporaneously filed three documents in a criminal
prosecution––an information charging respondent with
burglary, a motion for an arrest warrant, and an
affidavit supporting the issuance of the arrest warrant.
522 U.S. at 121. The Court granted absolute immunity
for the first two documents, but denied absolute
immunity for the affidavit that was given in support of
the arrest warrant because the prosecutor was not
functioning as “an advocate for the State” when she
submitted that affidavit. Id. at 126 (citation omitted).
Therefore, the prosecutor had stepped into the role of
a fact witness by attesting to the truth of facts

3 This Court looks to the scope of prosecutorial immunity to
determine the scope of social worker immunity. Holloway, 220 F.3d
at 774.
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supporting the warrant. Id. at 130. Thus, Kalina
confirms that officials who serve as complaining
witnesses receive qualified, not absolute, immunity.
See also Malley v. Briggs, 475 U.S. 335, 340 (1986)
(stating that “complaining witnesses were not
absolutely immune at common law”); Vakilian v. Shaw,
335 F.3d 509, 513 (6th Cir. 2003) (an investigator can
be held liable under § 1983 for making material false
statements either knowingly or recklessly to establish
probable cause for arrest). Bauch argues that
Hartman’s affidavit in support of emergency custody is
analogous to the affidavits at issue in Kalina, Malley,
and Vakilian because, for purposes of the affidavit,
Hartman was acting not as an advocate but as a
witness testifying to the truth of her factual assertions
regarding Bauch and O.B. 

However, multiple decisions of this Court, issued
after both Young and Kalina were decided, have held in
situations analogous to this case that the submission of
an affidavit that triggers judicial child-removal
proceedings is in fact an act of legal advocacy by social
workers. In Barber v. Miller, 809 F.3d 840 (6th Cir.
2015), a father contended that a social worker included
falsehoods and misrepresentations in a petition for
protective custody in order to obtain an ex parte order
for immediate removal pending a hearing.4 Id. at 843.

4 The social worker sought a protective custody order pursuant to
Mich. Comp. Laws §§ 712A.14b and 722.638. Barber, 809 F.3d at
843. Mich. Comp. Laws § 712A.14b, similar to Ohio Rev. Code
§ 2151.31(D), authorizes “a judge or referee,” “[u]pon receipt
electronically or otherwise of a petition or affidavit of facts,” to
“issue a written ex parte order . . . authorizing the department of
human services to immediately take a child into protective custody
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This Court granted the social worker absolute
immunity against those allegations because the social
worker “offered his factual assessment in his capacity
as a legal advocate initiating a child-custody
proceeding in family court.” Id. at 843–44. In so doing,
this Court held that “[a] social worker acts as a legal
advocate when initiating court proceedings, filing child-
abuse complaints, and testifying under oath,” and that
“this absolute immunity holds, even under allegations
that the social worker intentionally misrepresented
facts to the family court.” Id. at 844; see also Schattilly
v. Daugharty, 656 F. App’x 123, 135 (6th Cir. 2016)
(“[Absolute] immunity includes social workers’
statements in complaints or affidavits that they submit
to courts—even if the statements are false or
misleading.” (citing Pittman, 640 F.3d at 724–25)). 

The district court did not address how Barber or
Schattilly affect the analysis of absolute immunity in
the present case. We concur with the analysis of these
two cases. Like the social worker’s petition in Barber,
Hartman’s affidavit offered her factual assessment as
a legal advocate initiating a child-custody proceeding.
See Barber, 809 F.3d at 843–44. Unlike a police officer’s
application for a search warrant, Hartman’s affidavit
for emergency custody necessarily triggered a
subsequent custody proceeding in court pursuant to
Ohio law. The Ohio Revised Code states that 

If a judge or referee pursuant to division (D)
of this section issues an ex parte emergency
order for taking a child into custody, the court

and place the child pending the preliminary hearing if the court
finds” that the specified conditions are present. 
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shall hold a hearing to determine whether there
is probable cause for the emergency order. The
hearing shall be held before the end of the next
business day after the day on which the
emergency order is issued, except that it shall
not be held later than seventy-two hours after
the emergency order is issued. 

Ohio Rev. Code § 2151.31(E) (emphasis added).
Accordingly, Hartman’s actions were more analogous to
a prosecutor’s decision to prosecute than a police
officer’s testifying by affidavit in support of probable
cause. This case is also distinguishable from the facts
of Kalina—although the affidavit submitted by the
prosecutor in Kalina was “filed as part of an ex parte
process prior to the indictment that begins the criminal
case,” Hartman’s affidavit in support of emergency
custody was “an undeniable part of the judicial process”
because “the [affidavit] initiated the [removal] action”
and subsequent hearing. Gray v. Poole, 275 F.3d 1113,
1118 (D.C. Cir. 2002). 

Absolute immunity represents “a balance between
. . . evils,” as “it has been thought in the end better to
leave unredressed the wrongs done by dishonest
officers than to subject those who try to do their duty to
the constant dread of retaliation.” Gregoire v. Biddle,
177 F.2d 579, 581 (2d Cir. 1949). Weighing this balance
in the case of child advocates such as Hartman
demonstrates the clear need to provide that same
heightened protection to children’s services advocates
charged with determining whether to initiate child-
removal proceedings. See Pittman, 640 F.3d at 725–26
(explaining the necessity of extending absolute
immunity to social workers). Nearly every instance in
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which a children’s services advocate must act to remove
a child from his or her home promises to be contentious
and emotionally charged. If absolute immunity were
denied to these advocates, a flood of litigation against
individual advocates would follow as parents
challenged the factual assertions of each affidavit in
support of emergency custody. See Barber, 809 F.3d at
843 (explaining that absolute immunity is necessary to
“enable[] social workers to ‘protect the health and well-
being of the children . . . without the worry of
intimidation and harassment from dissatisfied
parents’” (citation omitted)). This in turn could
negatively affect children’s services in the future, as
advocates, fearing individual reprisal, might fail to act
expediently in situations where a child’s welfare is at
risk. Just as absolute immunity is essential for
prosecutors engaged in legal advocacy because “any
lesser degree of immunity could impair the judicial
process itself,” Malley, 475 U.S. at 342, that same
immunity must be given to a children’s services
advocate as the initiator of home-removal actions; any
lesser protection would jeopardize the essential process
that has been established to provide protection to those
children who need it most. 

Accordingly, Hartman is entitled to absolute
immunity for claims related to her affidavit in support
of emergency custody. 

B. Qualified Immunity 

We have held that Defendant/Appellant Holly
Hartman is entitled to absolute immunity from claims
arising from her affidavit in support of emergency
custody. This defeats all Plaintiffs’ claims against
Hartman that are before us on appeal. Accordingly, we
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need not, and shall not, review the district court’s
determination regarding Hartman’s assertion that she
is also entitled to qualified immunity from Plaintiffs’
claims. 

IV. CONCLUSION 

As this Court properly has jurisdiction over
Defendants’ appeal, Plaintiffs’ motion to dismiss the
appeal is DENIED. Furthermore, we conclude that the
district court erred in holding that Defendant/
Appellant Holly Hartman was not entitled to absolute
immunity in this case. We therefore REVERSE the
judgment of the district court and REMAND this case
to the district court for proceedings consistent with this
opinion. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

CASE NO. 1:14CV2765 

[Filed March 31, 2017]

JUDGE CHRISTOPHER A. BOYKO 
___________________________________
MONTY BAUCH, individually and as )
natural parent and next friend of O.B. )
his minor child, et al., )

Plaintiffs, )
)

vs. )
)

RICHLAND COUNTY CHILDREN )
SERVICES, et al., )

Defendants. )
___________________________________ )

OPINION AND ORDER 

CHRISTOPHER A. BOYKO, J.: 

This matter comes before the Court upon the
Motion (ECF DKT #202) of Defendants, Richland
County Children Services (“RCCS”), Randy Parker,
Patricia Harrelson, Edith Gilliland, Jason Kline, Tara
Lautzenhiser and Holly Hartman, for Summary
Judgment and the Motion (ECF DKT #204) of
Plaintiffs, Monty Bauch and O.B., for Summary
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Judgment on Counts One, Two, Four and Eight
Against Individual Defendants and RCCS. For the
following reasons, Defendants’ Motion is granted in
part and denied in part and Plaintiffs’ Motion is
denied. 

I. BACKGROUND 

This lawsuit arises out of the alleged wrongful
removal of a four-year old child, O.B., from her father’s
(Monty Bauch’s) home, on January 20, 2011, by RCCS
based upon allegations of sexual abuse and neglect.
The allegations of sexual abuse were never
substantiated; yet, O.B. remained separated from her
father for three years. Plaintiffs claim that RCCS
violated its internal policies, state law and the United
States Constitution when investigating O.B.’s case,
securing the removal of O.B. from her home, and
keeping O.B. from her father for an inordinately long
time. RCCS insists that the individual Defendants
enjoy absolute or qualified immunity from liability and
that Plaintiffs cannot establish the substantive
elements of their claims under state law and 42 U.S.C.
§ 1983. 

The Richland County Children Services Board is a
public entity that is bound by the laws of the State of
Ohio. RCCS’s responsibilities include matters that
relate to the custody of children in Richland County,
Ohio. 

Defendant Jason Kline was a full-time employee of
RCCS who served in the capacity of a case worker. 

Defendant Randy Parker was a full-time employee
of RCCS serving in the capacity of Director. 
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Defendant Patricia Harrelson currently serves as
Director of RCCS. 

Defendant Tara Lautzenhiser was a full-time
employee of RCCS serving in the capacity of a case
worker. 

Defendant Holly Hartman was a full-time employee
of RCCS serving in the capacity of a case worker
supervisor. 

Defendant Edith Gilliland was a full-time employee
of RCCS who served as in-house counsel. As of May
2016, Gilliland is no longer a Defendant in this action. 

Following the Stipulated Dismissal (ECF DKT
#216) of a number of claims in Plaintiffs’ Second
Amended Complaint (ECF DKT #123), the remaining
claims against the RCCS Defendants are Count One -
Assault and Battery; Count Two - Unlawful Search;
Count Four - Violation of Civil Rights under 42 U.S.C.
§ 1983; Count Five - Monell Related Claims; Count Six
- Intentional Infliction of Emotional Distress; Count
Eight - Negligent Training, Supervision and Retention;
Count Twelve - Loss of Companionship; and Count
Thirteen - Right to Equal Protection 42 U.S.C. § 1983. 

II. LAW AND ANALYSIS 

Fed.R.Civ.P. 56 Standard of Review 

Summary judgment shall be granted only if “the
movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to
judgment as a matter of law.” See Fed.R.Civ.P. 56(a).
The burden is on the moving party to conclusively show
no genuine issue of material fact exists. Celotex Corp.
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v. Catrett, 477 U.S. 317, 323 (1986); Lansing Dairy. Inc.
v. Espy, 39 F.3d 1339, 1347 (6th Cir.1994). The moving
party must either point to “particular parts of
materials in the record, including depositions,
documents, electronically stored information, affidavits
or declarations, stipulations, admissions, interrogatory
answers, or other materials” or show “that the
materials cited do not establish the absence or presence
of a genuine dispute, or that an adverse party cannot
produce admissible evidence to support the fact.” See
Fed.R.Civ.P. 56(c)(1)(A), (B). A court considering a
motion for summary judgment must view the facts and
all inferences in the light most favorable to the
nonmoving party. Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986). Once the
movant presents evidence to meet its burden, the
nonmoving party may not rest on its pleadings, but
must come forward with some significant probative
evidence to support its claim. Celotex, 477 U.S. at 324;
Lansing Dairy, 39 F.3d at 1347. 

This Court does not have the responsibility to
search the record sua sponte for genuine issues of
material fact. Betkerur v. Aultman Hospital Ass’n., 78
F.3d 1079, 1087 (6th Cir. 1996); Guarino v. Brookfield
Township Trustees, 980 F.2d 399, 404-06 (6th
Cir.1992). The burden falls upon the nonmoving party
to “designate specific facts or evidence in dispute,”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50
(1986); and if the nonmoving party fails to make the
necessary showing on an element upon which it has the
burden of proof, the moving party is entitled to
summary judgment. Celotex, 477 U.S. at 323. Whether
summary judgment is appropriate depends upon
“whether the evidence presents a sufficient
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disagreement to require submission to a jury or
whether it is so one-sided that one party must prevail
as a matter of law.” Amway Distributors Benefits Ass’n
v. Northfield Ins. Co., 323 F.3d 386, 390 (6th Cir.2003)
(quoting Anderson, 477 U.S. at 251-52). 

Abandonment of claims 

The Sixth Circuit’s “jurisprudence on abandonment
of claims is clear: a plaintiff is deemed to have
abandoned a claim when a plaintiff fails to address it
in response to a motion for summary judgment.” Brown
v. VHS of Michigan, Inc., 545 F.App’x 368, 372 (6th
Cir.2013). 

With that in mind, the facts show that Defendant
Patricia Harrelson was not employed by RCCS as
Executive Director until after Plaintiff O.B. was
returned to her father. Since Plaintiffs make no
allegations against this individual and do not offer any
argument in the Rule 56 briefing, summary judgment
is granted on behalf of Defendant Patricia Harrelson. 

Also, Count Thirteen of Plaintiffs’ Second Amended
Complaint recites in ¶¶ 188-89 as follows: 

The RCCS Defendants failed to provide
Plaintiffs with equal protection under the law
based on their misguided and unsupported
stereotypes regarding the appropriateness of an
older single father’s ability to raise a young girl
alone. 

The RCCS regularly treated couples, single
females, and younger individuals more favorably
then [sic] they treated Mr. Bauch. Mr. Bauch’s
gender, age and his status as an
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“unconventional” single parent were substantial
contributing factors in the Defendant’s [sic]
disparate and wrongful treatment of Mr. Bauch. 

Plaintiffs never identify any policy or custom of
RCCS that deprives them of equal protection under the
law. Moreover, Plaintiffs submit no evidence that
Plaintiff Bauch’s gender, age or “unconventional”
parental status played any role in the actions taken by
the RCCS Defendants. Thus, Plaintiffs’ Equal
Protection Claim in Count Thirteen is considered
abandoned; and the RCCS Defendants’ Motion for
Summary Judgment is granted in this regard. 

Executive Director Randy Parker 

Plaintiffs allege that the RCCS Defendants, with
the knowledge and approval of Defendant Randy
Parker, “falsely represented to Mr. Bauch and his
attorney that all claims of sexual abuse would be
dropped if Mr. Bauch agreed to have O.B. adjudicated
as a dependent child;” and that if Bauch agreed, O.B.
would be returned to his custody within thirty days.
(Second Amended Complaint, ECF DKT #123 at ¶82).
However, the evidence demonstrates that Bauch
admitted in open court that O.B. was a dependent child
as defined in R.C. § 2151.04(C). (May 12, 2011
Magistrate’s Decision Adjudicatory and Dispositional
Hearing, ECF DKT #202-2). The Magistrate further
found that the admissions were “voluntarily made with
an understanding of the nature of the allegations and
of the consequences of such admission.” Id. When O.B.
might be returned to her father rested solely in the
discretion of the Juvenile Court. 
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Plaintiffs attempt to demonstrate, through
Assistant Director, Nikki Harless, and in-house
counsel, Edith Gilliland, that Randy Parker “created an
awful working environment by bullying his employees,
kicking legal counsel under the table at court hearings
and yelling and threatening an RCCS employee, when
decisions did not end up in the agency’s favor, including
the Bauch matter. . . .The evidence suggests the agency
operated out of fear of Parker and not within policies
and procedures.” (Plaintiffs’ Motion for Summary
Judgment, ECF DKT #204 at 15). The Court finds that
these accusations, although sworn to by RCCS
employees, do not rise to the level of constitutional
violations resulting in injury to Plaintiffs. 

Summary Judgment is granted in favor of
Defendant Randy Parker. 

Statute of Limitations 

Defendants argue that Plaintiff Monty Bauch’s
claims under § 1983 and for Negligent Training,
Supervision and Retention are barred by Ohio’s two-
year statute of limitations, because the limitations
period begins to run when temporary custody is
granted to the county. Kovacic v. Cuyahoga County
Dept. of Children and Family Services, 606 F.3d 301,
307 (6th Cir.2010). Richland County had temporary
custody of O.B. as of January 20, 2011 and Bauch’s
claims were originally filed on November 10, 2015. 

The Court is unpersuaded. Plaintiff Bauch benefits
from the Ohio tolling provisions which govern O.B.’s
claims, R.C. § 2305.16. A third-party’s claims are tolled
based on the disability of one party when the third-
party’s claims are “joint and inseparable” from the
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disabled party’s claims. Bishop v. Children’s Center for
Developmental Enrichment, 618 F.3d 533, 538 (6th
Cir.2010); R.C. § 2305.16. Bauch’s claims are integrally
tied to O.B.’s, though they are “separate and distinct.”
Id. 

Plaintiff Bauch’s claims are not time-barred and the
RCCS Defendants’ Motion for Summary Judgment is
denied in that respect. 

Counts One and Two - Assault and Battery and
Unlawful Search 

Plaintiffs allege that the RCCS Defendants are
liable under Ohio law, for Assault and Battery and
under federal law, for Unlawful Search in violation of
the Fourth Amendment because Defendants compelled
O.B. to submit to a Sexual Assault/Abuse Nurse Exam
(SANE). 

On January 20-21, 2011, O.B. was taken into
custody and placed into the Emergency Shelter Care of
the Richland County Children Services Board. (Ex
Parte Emergency Order, ECF DKT #202-10). In
response to Plaintiffs’ contention, Defendants direct the
Court to the Ohio Administrative Code (O.A.C.).
Pursuant to O.A.C. § 5101:2-36-03, a PCSA (public
children services agency) shall take any other actions
necessary to assess safety and risk to the child,
including “[a]ttempting to secure a medical
examination or psychological evaluation or both of the
child with consent of the child’s parent, guardian, or
custodian or with a court order.” (Emphasis added).
Id. The evidence demonstrates that Plaintiff Bauch
refused to consent to the SANE examination for his
daughter. However, according to O.A.C. § 5101:2-
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01(83), “custodian” means a person having legal
custody of a child or a PCSA, ... that has permanent,
temporary, or legal custody of a child.” As O.B.’s
temporary custodian, RCCS had the right to arrange
for the SANE examination to be performed on O.B. 

The Court holds that the RCCS Defendants cannot
be held liable for Assault and Battery nor for Unlawful
Search caused by the SANE examinations on O.B.
because RCCS stood in the shoes of O.B.’s parent, had
custody of her and had the lawful authority to arrange
for whatever was medically necessary to ensure O.B.’s
safety. Plaintiffs’ Motion for Summary Judgment is
denied and Defendants’ Motion for Summary Judgment
is granted as to Counts One and Two of Plaintiffs’
Second Amended Complaint. 

Count Six - Intentional Infliction of Emotional
Distress (IIED) 

Plaintiffs contend that, after interviewing Monty
Bauch and O.B., the RCCS Defendants concluded that
O.B. was safe in her home, was not in imminent danger
and was not a victim of sexual abuse. Despite these
conclusions and without any additional evidence, the
RCCS Defendants took actions to remove O.B. through
an ex parte emergency removal order. Specifically,
Defendant Holly Hartman presented false information
and withheld other vital information from the
Magistrate who ultimately ordered O.B.’s removal.
Three years passed and the RCCS Defendants never
secured evidence to establish that O.B. was sexually
abused. The RCCS Defendants knew or should have
known that these tactics and the needless separation of
O.B. from her father would result in serious emotional
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distress to Plaintiffs. (Plaintiffs’ Opposition Brief, ECF
DKT #213 at 30). 

The RCCS Defendants argue that there is no
evidence that their conduct was extreme and
outrageous. Defendants investigated a concerned
witness statement received from the Shelby Police
Department; and acted in compliance with lawfully-
issued Juvenile Court orders. No reasonable juror could
conclude that their actions are “utterly intolerable in a
civilized community.” 

Under Ohio law, a plaintiff alleging an Intentional
Infliction of Emotional Distress claim must prove the
following elements: 

(1) defendant intended to cause emotional
distress or knew or should have known that its
conduct would result in serious emotional
distress to the plaintiff; 
(2) defendant’s conduct was outrageous and
extreme and beyond all possible bounds of
decency and was such that it can be considered
as utterly intolerable in a civilized community;
(3) defendant’s conduct was the proximate cause
of plaintiff’s psychic injury; and 
(4) plaintiff’s emotional distress was serious and
of such a nature that no reasonable person could
be expected to endure it. 

Talley v. Family Dollar Stores of Ohio, Inc., 542 F.3d
1099, 1110 (6th Cir.2008) (quoting Ekunsumi v.
Cincinnati Restoration, Inc., 120 Ohio App.3d 557, 698
N.E.2d 503, 506 (1997)). 

To state a claim for IIED, plaintiff must show that
defendant’s conduct was “so outrageous in character,
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and so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and
utterly intolerable in a civilized community.” Long v.
Ford Motor Co., 193 F.App’x. 497, 503 (6th Cir.2006)
(quoting Yeager v. Local Union 20, Teamsters,
Chauffeurs, Warehousemen & Helpers of Am., 6 Ohio
St.3d 369, 453 N.E.2d 666, 671 (1983) (overruled on
other grounds )). “[T]o say that Ohio courts narrowly
define ‘extreme and outrageous’ conduct would be
something of an understatement.” Baab v. AMR Servs.
Corp., 811 F.Supp. 1246, 1269 (N.D.Ohio 1993).
“Serious” emotional distress must be “severe and
debilitating.” Kovac v. Superior Dairy, Inc., 930
F.Supp.2d 857, 870 (N.D. Ohio 2013) quoting Paugh v.
Hanks, 6 Ohio St.3d 72 (1983)). 

The Supreme Court of Ohio, in Yeager v. Local
Union 20, 6 Ohio St.3d 369, 374-375 (1983), described
what constitutes extreme and outrageous conduct: “It
has not been enough that the defendant has acted with
an intent which is tortious or even criminal, or that he
has intended to inflict emotional distress, or even that
his conduct has been characterized by ‘malice,’ or a
degree of aggravation which would entitle the plaintiff
to punitive damages for another tort. * * * Generally,
the case is one in which the recitation of the facts to an
average member of the community would arouse his
resentment against the actor, and lead him to exclaim,
‘Outrageous!’” Furthermore, “[o]nly the most extreme
wrongs, which do gross violence to the norms of a
civilized society, will rise to the level of outrageous
conduct.” Brown v. Denny, 72 Ohio App.3d 417, 423,
594 N.E.2d 1008, 1012 (1991) 
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While the Court is obliged to view all the facts in a
light most favorable to Plaintiffs, the Court is also
cognizant that “Ohio courts define extreme and
outrageous conduct exceedingly narrow.” Wolfe v.
Thermo Fisher Scientific, Inc. 2009 WL 1255023, *2
(S.D.Ohio, 2009), citing Godfredson v. Hess & Clark,
Inc., 173 F.3d 365, 376 (6th Cir.1999). 

“Parties cannot generally be held liable for
intentional infliction of emotional distress for having
performed an act they were legally entitled to perform.”
Morrow v. Reminger & Reminger Co., L.P.A., 183 Ohio
App.3d 40, 49 (10th Dist. 2009). 

The Motion for Summary Judgment of the RCCS
Defendants is granted on the claim in Count Six of
Plaintiffs’ Second Amended Complaint for Intentional
Infliction of Emotional Distress. 

Count Twelve - Loss of Companionship 

The RCCS Defendants move for summary judgment
in their favor on all of Plaintiffs’ claims. They do not
make a discrete argument about the Loss of
Companionship claim. 

The Court holds that the Count Twelve of Plaintiffs’
Second Amended Complaint is not just an element of
damages. In Ohio, loss of consortium/companionship
may not be an independent cause of action, but it is a
derivative one. Messmore v. Monarch Mach. Tool Co.,
11 Ohio App.3d 67, 68 (1983). The Ohio Supreme
Court, in Gallimore v. Children’s Hosp. Med. Ctr., 67
Ohio St.3d 244 (1993), held that a parent may recover
damages, in a derivative action against a third-party
tortfeasor who intentionally or negligently injures a
parent’s minor child , for loss of filial consortium. Id. at



App. 25

251. Furthermore, “in these modern times, the society,
companionship, comfort, love and solace between
parents and their child are the essence of that
relationship.” Id. at 250. “A loss of consortium claim is
a derivative claim and is dependent upon a defendant
committing a cognizable tort ...” Ward v. County of
Cuyahoga, 721 F.Supp.2d 677, 696 (N.D.Ohio 2010)
(discussing minor child’s cause of action for loss of
parental consortium). 

Therefore, the RCCS Defendants’ Motion for
Summary Judgment on Count Twelve of Plaintiffs’
Second Amended Complaint for Loss of Companionship
is denied. 

Count Four - Violation of Civil Rights under 42
U.S.C. § 1983 

In their Second Amended Complaint, Plaintiffs
assert a civil rights claim against all individual
Defendants. At ¶ 129, Plaintiffs allege: 

The aforesaid Defendants, and each of them,
conspired to interfere with and violate the civil
rights of the Plaintiffs, as set forth under 42
U.S.C. § 1983, including violation of the
Plaintiffs’ rights found in the First, Fourth and
Fourteenth Amendments of the United States
Constitution, by, but not limited to, acting and
conspiring to force Plaintiff Mr. Bauch to relent
to their demands, by retaliating against
Plaintiffs for the exercise of his constitutional
freedoms and by removing, detaining and
continuing to detain, the person and/or physical
and legal custody of minor Plaintiff O.B. from
the care, custody, and control of her parents,
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without proper or just cause and/or authority; by
the use of intimidation, coercion and duress, and
by using false and fabricated evidence and
testimony, and failing to provide exculpatory
evidence, during the investigation and initiation
and pendency of the abuse and dependency
proceedings, including the application for a valid
warrant for the removal of O.B., in violation of,
and interference with, the Plaintiffs’
constitutional liberty interests under the First
Amendment, their fundamental rights to
familial association and due process under the
Fourteenth Amendment, and in violation of
Fourth Amendment rights against unreasonable
searches and seizures. 

Defendants contend that they are protected by
immunity. “Social workers who initiate judicial
proceedings against those suspected of child abuse or
neglect perform a prosecutorial duty, and so are
entitled to absolute immunity.” Rippy ex rel. Rippy v.
Hattaway, 270 F.3d 416, 421 (6th Cir.2001); Salyer v.
Patrick, 874 F.2d 374 (6th Cir.1989). However, absolute
immunity does not apply to actions taken in the
capacity of a complaining witness. Kalina v. Fletcher,
522 U.S. 118, 129-30 (1997). 

Tara Lautzenhiser 

Defendant Lautzenhiser was employed as a case
worker with RCCS. She visited the Bauch home on
January 18, 2011, interviewed O.B. and her father and
requested the father’s consent to submit O.B. to a
SANE examination. Lautzenhiser completed a Safety
Assessment form and commented: “Parent denied that
the child had been exposed to inappropriate behaviors.
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Child denied sexual abuse.” Her supervisor, Holly
Hartman, directed Lautzenhiser to return on
January 20, 2011 and again request permission for the
SANE examination. 

Plaintiffs have not shown that Defendant
Lautzenhiser made false or misleading statements or
that she acted outside the scope of her employment. In
her role as a social worker investigating suspected
child abuse or neglect, Defendant Lautzenhiser is
entitled to immunity. Rippy, supra; Salyer, supra. 

Holly Hartman 

In the case at bar, Defendant Holly Hartman, a case
worker supervisor, executed an Affidavit for
Emergency Custody and submitted it to the Juvenile
Court Magistrate on January 20, 2011. (ECF DKT
#204-8). “It is the act of personally vouching for the
truth of the facts that provide the evidentiary support
for a finding of probable cause that is not protected by
absolute immunity.” Young v. Vega, 574 F.App’x 684,
689 (6th Cir.2014); Kalina, 522 U.S. at 129-31.

Qualified immunity offers protection to social
workers so long as “their conduct does not violate
clearly established statutory or constitutional rights of
which a reasonable person would have known.” Harlow
v. Fitzgerald, 457 U.S. 800, 818 (1982). To overcome a
defendant’s entitlement to qualified immunity, a
plaintiff must establish: “(1) a substantial showing that
the defendant stated a deliberate falsehood or showed
reckless disregard for the truth and (2) that the
allegedly false or omitted information was material to
the finding of probable cause.” Vakilian v. Shaw, 335
F.3d 509, 517 (6th Cir.2003). 



App. 28

Plaintiffs point to the following false
representations in Hartman’s Affidavit: She identified
O.B. as an “abused” child, defined under R.C. § 2907 as
a “victim of sexual activity;” and she asserted that
there was a referral for sexual abuse with Bauch as the
perpetrator. Neither of these matters had been proven.
She represented that all reasonable efforts to avoid
removal had been attempted when, in fact, no such
efforts were made. She claimed that Bauch could not
provide O.B.’s birth certificate or certification of his
right to custody of O.B.; when Bauch provided those to
Shelby Police Officer Lance Combs on the day O.B. was
removed. Hartman failed to include in her Affidavit the
fact the both O.B. and Bauch denied sexual abuse. She
concluded that immediate removal of O.B. was required
to prevent irreparable harm. 

In her deposition, Hartman admits that the
agency’s goal would be to provide the magistrate, in an
emergency removal situation, with all the evidence
available. She insists that she put in as much
information as she could under the time constraints.
“When things like this happen, everything is, like, get
this done five seconds before you get it done, so it’s just
a rush.” She admits to omissions, such as the fact that
the father and daughter denied any sexual abuse. (ECF
DKT #206-16 at 95-96). 

Whether Plaintiffs have satisfied their burden of
showing Hartman’s statements were made falsely, or
at a minimum, with a reckless disregard for their
truth, whether the omissions and rushed
misrepresentations in Hartman’s Affidavit would weigh
significantly into the magistrate’s decision to issue an
order removing a child from her parent’s home, and
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whether Hartman, as affiant, had the intention to
mislead, are more appropriately submitted to a jury
rather than decided on summary judgment. Hale v.
Kart, 396 F.3d 721, n.5 (6th Cir.2005). 

Jason Kline 

Defendants argue that, pursuant to R.C. § 2744,
political subdivisions and their employees are not liable
in damages for death or injuries to persons, if the
injury or death results from the political subdivision’s
engagement in a governmental or proprietary function.
The operation of a children’s services agency is a
governmental function. See R.C. § 2744.01(C)(2)(o). 

Plaintiffs complain that Jason Kline, who was
assigned by RCCS to implement the case plan for O.B.,
was utterly unqualified per R.C. § 5153.112. His
implementation of O.B.’s case plan was deficient
because he lacked sufficient human services education
and experience. He was hired though he had only an
English degree and prior employment as a copy editor.
His lack of qualifications contributed to the length of
time that O.B. and her father were separated and
caused them grievous injury. 

Although the Court recognizes Defendant Kline’s
failings and inadequate qualifications, at best, his
conduct was negligent. He is protected from individual
liability by statutory immunity. 

The Court concludes that all the individual
Defendants, aside from Defendant Holly Hartman, are
entitled to summary judgment on Count Four -
Violation of Civil Rights under 42 U.S.C. § 1983.
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Counts Five and Eight - Monell Claims; Negligent
Training, Supervision and Retention 

Plaintiffs claim that Defendant RCCS established
policies, procedures, customs and/or practices which
caused them injury by violating their constitutional
rights as guaranteed under the First, Fourth and
Fourteenth Amendments. The challenged policies
include: (1) using undue influence, coercion or duress;
(2) detaining or removing children without exigent
circumstances; (3) providing false information or
omitting exculpatory information in applications for
warrants to remove children from their parents’ home;
and (4) causing medical examinations of minors
without consent of parents or guardians and without
medical urgency. Plaintiffs also allege that Defendant
RCCS failed to adequately train and supervise its
employees, agents and counselors. Defendant RCCS
had actual or constructive knowledge of the
incompetence of its employees, agents and counselors;
yet retained them and encouraged their wrongful
conduct. Defendant RCCS’s conduct damaged Plaintiffs
and deprived them of the rights afforded citizens by the
United States Constitution and well-established law.

Municipalities, counties, and other governmental
entities cannot be held liable for injuries inflicted solely
by their employees or agents unless there is a direct
causal link between a governmental policy or custom
and the alleged constitutional tort. Monell v. New York
City Dep’t of Social Servs., 436 U.S. 658, 691 (1978). A
plaintiff must show that the unconstitutional policy or
custom existed, that the policy or custom was
connected to the government entity, and that the policy
or custom caused his constitutional violation. Garner v.
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Memphis Police Dep’t, 8 F.3d 358, 363-64 (6th
Cir.1993). A governmental entity cannot be held liable
simply upon the theory of respondeat superior. Monell,
436 U.S. at 691. “It is when execution of a government’s
policy or custom, whether made by its lawmakers or by
those whose edicts or acts may fairly be said to
represent official policy, inflicts the injury that the
government as an entity is responsible.” Monell, 436
U.S. at 694. However, the occasional negligent
administration of an otherwise sound policy is not
sufficient to impose municipal liability. Heyerman v.
County of Calhoun, 680 F.3d 642, 648-49 (6th
Cir.2012). 

Plaintiffs identify numerous alleged illegal policies
or customs (as the Court partially listed above). In
addition, Plaintiffs contend that Defendant RCCS has
a policy of seeking an ex parte order to remove a child
when the parents fail to cooperate with RCCS.
Plaintiffs rely upon the testimony of Officer Lance
Combs of the Shelby Police Department for evidence of
this unconstitutional policy. Officer Combs
accompanied the RCCS case workers to the Bauch
home on the night that O.B. was removed. At Officer
Combs’ deposition (ECF DKT #213-5 at 11), the
following exchange occurred: 

Q. Did either of the workers from Children
Services that evening tell you that if Monty
didn’t cooperate with them going in the house
that they were going to take [O.B.] ? 
A. I know that it is a — or was a typical — still
can be, in my opinion, a practice that if
compliance isn’t voluntarily achieved, that it
was not uncommon for them to go to a
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magistrate and seek an emergency custody
order. 
Q. So as a general practice, you understood that
if Children Services felt a parent was not
cooperating, they would seek an emergency
removal order? 
A. That has been my experience on certain cases,
yes. 

The Court finds that Plaintiffs have not met their
burden of establishing the RCCS’s unconstitutional
policy. Plaintiffs have shown that when Bauch did not
voluntarily comply with RCCS’s requests, particularly
to consent to the SANE examination, RCCS went to a
Juvenile Court Magistrate for an emergency order. The
Court is not convinced that seeking a court order when
there is a lack of voluntary compliance is an
unconstitutional practice. 

Plaintiffs have no evidence of how many times this
occurs. Plaintiffs have provided no evidence whether
the policy-maker is the Director of RCCS or the Case
Worker Supervisor or some other individual, so as to
justify characterizing the policy as an official policy.
Officer Combs certainly has some experience with the
investigation of child abuse or neglect. However,
Officer Combs’ experiences may be merely apocryphal
and cannot establish official Richland County custom
for § 1983 liability. A “custom” for purposes of liability
must “ be so permanent and well settled as to
constitute a custom or usage with the force of law.”
Feliciano v. City of Cleveland, 988 F.2d 649, 655 (6th
Cir.1993). 

A governmental entity can be liable under § 1983
for the failure to train or supervise its employees or
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agents where the failure to train or supervise amounts
to deliberate indifference to the rights of persons with
whom the employees or agents come into contact. City
of Canton, Ohio v. Harris, 489 U.S. 378, 388 (1989).

Plaintiffs show that the case worker assigned to
implement and monitor the case plan for O.B., Jason
Kline, was not adequately qualified under Ohio law.
Plaintiffs point out that the Ex Parte Emergency
Removal Order was signed only by the Magistrate,
when RCCS policy requires the additional signature of
a Judge. (ECF DKT #204-11). Plaintiffs show that
Bauch was not served with the Order until after O.B.
was removed from her home and that conduct violated
RCCS procedures. RCCS procedure also required the
Case Workers to consult with in-house counsel if
possible, before taking emergency measures. This was
not done. 

The Court holds that genuine issues of material fact
remain as to whether these training and supervising
failures render Defendant RCCS liable under 42 U.S.C.
§ 1983 for violating Plaintiffs’ First, Fourth and
Fourteenth Amendment rights. Defendants’ Motion for
Summary Judgment and Plaintiffs’ Motion for
Summary Judgment are denied as to Counts Five and
Eight of Plaintiffs’ Second Amended Complaint. 

III. CONCLUSION 

For these reasons, the Motion (ECF DKT #202) of
Defendants, Richland County Children Services
(“RCCS”), Randy Parker, Patricia Harrelson, Edith
Gilliland, Jason Kline, Tara Lautzenhiser and Holly
Hartman, for Summary Judgment is granted in part
and denied in part. The Motion (ECF DKT #204) of
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Plaintiffs, Monty Bauch and O.B., for Summary
Judgment on Counts One, Two, Four and Eight
Against Individual Defendants and RCCS is denied. 

IT IS SO ORDERED. 

s/ Christopher A. Boyko 
CHRISTOPHER A. BOYKO 
United States District Judge 

Dated: March 31, 2017 
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APPENDIX C
                         

IN THE COURT OF COMMON PLEAS OF
RICHLAND COUNTY, OHIO 

JUVENILE BRANCH
RON SPON, JUDGE

CASE NO. 2011 DEP 00014

[Filed January 21, 2011]

IN THE MATTER OF
Olivia Bauch 

Alleged abused child 

AFFIDAVIT FOR EMERGENCY CUSTODY 

DOB: 1/10-07 Age: 4

1) Holly Hartman, being first duly sworn, deposes and
says that (s)he is employed by the Richland County
Children Services Board and, as such, as personal
knowledge regarding the above child; and that said
child is a(n) abused under Section 2151 of the Ohio
Revised Code for the following reasons: 

Current referral for sexual abuse listing her
father as the alleged perpetrator. Concerns that
child is masturbating on daily basis, her vagina
is always red and sore, father takes baths with
the child and sleeps with the child. 

Father stated that he does take baths with his
daughter because she likes to wash his back, he
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does not dress the child until she leaves the
house, child does masturbate and he does in fact
sleep with the child. 

Current neglect referral as dad admitted to
smoking marijuana in the home with his child
present and he is the only caregiver the child
has. He admitted to self medicating with
marijuana for pain as he was in motorcycle
accident in the 1990s and does not have any
prescription medication left. 

2) Affiant further states that : 

: RCCSB has made reasonable efforts to
prevent or eliminate the need for removal of
said child from his/her home prior to
placement as follows: OR 

9 Reasonable efforts to prevent or eliminate
the need for removal of said child from
his/her home prior to placement were not
possible because: 

RCCS met with father on day of the intake 1/18-
11 and he refused to sign releases of information
to verify his medications, refused SANE exam for
his daughter, refused to allow his daughter to be
interviewed outside of the home. Father
admitted that he has had children services in his
life in the past and he refused to cooperate with
the investigation. 

3) Affiant further states that (s)he has consulted with
or attempted to consult with 
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Monty Bauch 

Parents of said child in the following manner with the
following results: 
Home visit on 1/18-11. 

With regards to biological mother, father
reported that when the child was born in 
Montana, mother looked at the child and did not
want her so father has had child with him ever
since. Father reported that mother’s name is
Marney Clark. 

Father did not have proof of child’s birth or his
custody of the child. 

4) Affiant further states that continuation of said child
in his/her home would be contrary to the welfare of said
child; that is in said child’s best interests that he/she be
placed out of his/her home; and that the immediate
vesting of emergency temporary custody in Richland
County Children Services Board is necessary to prevent
irreparable harm to said child for the following reasons:

ACV was interviewed in the home when dad was
home and stated that she does bath with father,
but not all the time, she demonstrated to worker
what “pumping” was (pumping is child’s word for
masturbation). Child stated that Amber taught
her how to pump. She also stated that she never
gets dressed unless she leaves the house.
Concerns that child has been in sexual
relationship with father and SANE exam is
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necessary to determine if child has been sexually
abused. Father is refusing SANE exam. 

Father admitted to LE in Kingsman Arizona in
2010 that he has been selling his prescriptions to
an adult in Montana for $800.00 for a total of 9
times since 2009. He admitted that he sells
medications to supplement his income and he has
been taking the medications since 1999. He also
admitted that he is prescribed 240 methadone
tablets a month. The police removed the
following from his home, marijuana bong found
in bathroom, red tin containing marijuana
residue, his empty prescription bottle and
prescription slips. 

Father admitted to worker and LE on day of
referral that he uses marijuana in the home
while caring for his daughter when she is home
to supplement his pain medications. 

For all the reasons above, affiant requests that
emergency temporary custody of said child be granted
to Richland County Children Services Board.

Further affiant saith not /s/     , Caseworker, RCCSB 

Sworn before me and signed in my presence this 20
Day of Jan, 20011

By: /s/ Rhonda Massey My commission expires
5/3/11
Notary Public

[Notary Seal]




