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APPENDIX A

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Center for Biological Civil Action No.: 17-
Diversity; Defenders of cv-1215-GPC-WVG
Wildlife, a nonprofit

conservation organization;

Sierra Club, a nonprofit

public benefit corporation;

Plaintiff

V.
U.S. Department of JUDGMENT IN A
Homeland Security; U.S. CIVIL CASE

Customs and Border
Protections; Elaine Duke, in
her official capacity as
Acting Secretary, U.S.
Department of

Defendant.

Decision by Court. This action came to trial or
hearing before the Court. The issues have been tried
or heard and a decision has been rendered.

IT IS HEREBY ORDERED AND ADJUDGED:

ORDER DENYING PLAINTIFFS MOTIONS FOR
SUMMARY JUDGMENT AND GRANTING
DEFENDANTS® MOTION FOR SUMMARY
JUDGMENT: The court DENIES Plaintiffs’ motions
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for summary judgment and GRANTS Defendants’
motion for summary judgment

Date: 3/26/18 CLERK OF COURT
JOHN MORRILL, Clerk of Court
By: /s/ D. Gilbert
D. Gilbert, Deputy
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APPENDIX B

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

IN RE: BORDER Case No.:
INFRASTRUCTURE 17c¢v1215-GPC(WVG)
ENVIRONMENTAL Consolidated with:
LITIGATION 17¢v1873-GPC(WVG)
17c¢v1911-GPC(WVG)

ORDER DENYING PLAINTIFFS’ MOTIONS
FOR SUMMARY JUDGMENT AND GRANTING
DEFENDANTS MOTIONS FOR SUMMARY
JUDGMENT

[Dkt. Nos. 18, 28, 29, 30, 35.]

These three consolidated cases involve challenges
to Waiver Determinations made by former Secretar-
ies of the Department of Homeland Security on Au-
gust 2, 2017 and September 12, 2017 pursuant to sec-
tion 102 of ITIRIRA! waiving the legal requirements of
NEPA,2 the ESA,3 the CZMA4 and more than 30 ad-
ditional laws not at issue in these cases. The Waiver
Determinations concern two types of border wall con-
struction projects in San Diego County: (1) the “bor-
der wall prototype project”’; and (2) the replacement of
fifteen miles of existing border fence in the San Diego

1 Tllegal Immigration Reform and Immigrant Responsibility Act
of 1996.

2 National Environmental Policy Act of 1969.
3 Endangered Species Act.

4 Coastal Zone Management Act.
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Sector and three miles of existing border fence in the
El Centro Sector (“border fence replacement pro-
jects”). The Plaintiffs allege variously that (1) the
Waivers are ultra vires acts that exceed the authority
delegated by Congress; and (2) the Waivers are un-
constitutional acts under a variety of legal doctrines.

The Court is aware that the subject of these law-
suits, border barriers, is currently the subject of
heated political debate in and between the
United States and the Republic of Mexico as to the
need, efficacy and the source of funding for such bar-
riers. In its review of this case, the Court cannot and
does not consider whether underlying decisions to
construct the border barriers are politically wise or
prudent. As fellow Indiana native Chief Justice Rob-
erts observed in addressing a case surrounded by po-
litical disagreement:

Court[s] are vested with the authority to in-
terpret the law; we possess neither the exper-
tise nor the prerogative to make policy judg-
ments. Those decisions are entrusted to our
Nation’s elected leaders, who can be thrown
out of office if the people disagree with them.
It is not our job to protect the people from the
consequences of their political choices.

Nat’l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519,
538 (2012). Here, the Court will focus on whether
Congress has the power under the Constitution to en-
act the challenged law and whether the Secretary of
Department of Homeland Security properly exercised
the powers delegated by Congress.
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Before the Court are three cross-motions for sum-
mary judgment. A hearing was held on February 9,
2018. (Dkt. No. 44.) Michael Cayaban, Esq. and Noah
Golden Frasner, Esq. appeared on behalf of Plaintiffs
People of the State of California and the California
Coastal Commission; Brian Segee, Esq. and Brendan
Cummings, Esq. appeared on behalf of Plaintiff Cen-
ter for Biological Diversity; and Sarah Hanneken,
Esq. appeared on behalf of the Plaintiffs Defenders of
Wildlife, Sierra Club, and Animal Legal Defense
Fund. (Id.) Galen Thorp, Esq. appeared on behalf of
Defendants. (Id.) The parties filed supplemental
briefs on February 13, 2018. (Dkt. Nos. 46, 47, 48, 49.)

Based on the parties’ briefs, the supporting docu-
mentation, the applicable law, the arguments made
at the hearing and the supplemental briefing, the
Court DENIES Plaintiffs’ motions for summary judg-
ment and GRANTS Defendants’ motions for summary
judgment.

I. BACKGROUND

A. Section 102 of Illegal Immigration Re-
form and Immigrant Responsibility Act

In 1996, Congress enacted the Illegal Immigra-
tion Reform and Immigrant Responsibility Act
(“ITIRIRA”), which, pursuant to Section 102(a), re-
quired the Attorney General to “take such actions as
may be necessary to install additional physical barri-
ers and roads (including the removal of obstacles to
detection of illegal entrants) in the vicinity of the
United States border to deter illegal crossings in ar-
eas of high illegal entry into the United States.” Pub.
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L. No. 104-208, Div. C., Title I, § 102(a), 110 Stat.
3009, 3009-554 (1996), codified at 8 U.S.C. § 1103
note. IIRIRA Section 102(c), as originally enacted, au-
thorized the Attorney General to waive the Endan-
gered Species Act of 1973 (“ESA”) and the National
Environmental Policy Act of 1969 (“NEPA”) when he
determined such waiver “was necessary to ensure ex-
peditious construction of the barriers and roads under
this section.” Id. § 102(c). The Homeland Security Act
of 2002 abolished the Immigration and Naturaliza-
tion Service and transferred responsibility for the
construction of border barriers from the Attorney
General to the Department of Homeland Security
(“DHS”). Pub. L. No. 107-296, 116 Stat. 2135 (2002).
In 2005, the REAL ID Act, Pub. L.. No. 109-13, Div. B,
Title I, § 102, 119 Stat. 231, 302, 306 (May 11, 2005),
amended the waiver authority of section 102(c) ex-
panding the Secretary of DHS’ authority to waive “all
legal requirements” that the Secretary, in his or her
own discretion, determines “necessary to ensure expe-
ditious construction of the barriers and roads under
this section.” Id. It also added a judicial review provi-
sion that limited the district court’s jurisdiction to
hear any causes or action concerning the Secretary’s
waiver authority to solely constitutional claims. Id.
§ 102(c)(2)(A). Further, the provision foreclosed ap-
pellate court review and directed any review of the
district court’s decision be raised by petition for a writ
of certiorari with the Supreme Court of the United

States. Id. § 102(c)(2)(C).

Section 102 consists of three sections: (1) sec-
tion 102(a) describes the general purpose of the stat-
ute; (2) section 102(b) specifies Congress’ mandate for
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specific border barrier construction; and (3) sec-
tion 102(c) grants the Secretary the discretion to
waive “all legal requirements” he or she “determines
necessary to ensure expeditious construction of the
barriers and roads” and provides for limited judicial
review of the Secretary’s waiver decision to solely con-
stitutional violations. See 8 U.S.C. § 1103 note.

Since its enactment in 1996, IIRIRA section 102
has been amended three times although the general
purpose of the statute under section 102(a) has re-
mained the same. When ITRIRA was first enacted in
1996, section 102(b) mandated “construction along
the 14 miles of the international land border of the
United States, starting at the Pacific Ocean and ex-
tending eastward of second and third fences, in addi-
tion to the existing reinforced fence, and for roads be-
tween the fences.” 8 U.S.C. § 1103(b) (1996).

The Secure Fence Act of 2006, Pub. L.
No. 109-367, §3, 120 Stat. 2638 (Oct. 26, 2006),
amended the specific mandates of section 102(b). It
directed the DHS to “provide for at least 2 layers of
reinforced fencing, [and] the installation of additional
physical barriers, roads, lighting, cameras, and sen-
sors” in five specific segments along the U.S.-Mexico
border encompassing the states of California, Ari-
zona, New Mexico and Texas. Id. It also set dates of
completion for two segments to be completed by cer-
tain dates in 2008. Id.

Fourteen months later, the Consolidated Appro-
priations Act of 2008, Pub. L. No. 110-161, Div. E, Ti-
tle V § 564, 121 Stat. 2090 (Dec. 26, 2007), again
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amended the mandates of section 102(b) and they cur-
rently remain the operative version of the statute.

In its current version, section 102, codified at
8 U.S.C. § 1103 note, provides,

(a) In general.--The Secretary of Homeland
Security shall take such actions as may be
necessary to install additional physical barri-
ers and roads (including the removal of obsta-
cles to detection of illegal entrants) in the vi-
cinity of the United States border to deter il-
legal crossings in areas of high illegal entry
into the United States.

(b) Construction of fencing and road im-
provements along the border.--

(1) Additional fencing along southwest
border.--

(A) Reinforced fencing.--In carrying
out subsection (a) [of this note], the Sec-
retary of Homeland Security shall con-
struct reinforced fencing along not less
than 700 miles of the southwest border
where fencing would be most practical
and effective and provide for the instal-
lation of additional physical barriers,
roads, lighting, cameras, and sensors to
gain operational control of the southwest
border.
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(B) Priority areas.--In carrying out
this section [Pub. L. 104-208, Div. C, Ti-
tlel, §102, Sept.30, 1996, 110
Stat. 3009-554, which amended this sec-
tion and enacted this note], the Secre-
tary of Homeland Security shall--

(i) identify the 370 miles, or other mile-
age determined by the Secretary, whose
authority to determine other mileage
shall expire on December 31, 2008, along
the southwest border where fencing
would be most practical and effective in
deterring smugglers and aliens attempt-
ing to gain illegal entry into the United
States; and

(ii) not later than December 31, 2008,
complete construction of reinforced fenc-
ing along the miles identified under
clause ().

(C) Consultation.--

(i) In general.--In carrying out this sec-
tion, the Secretary of Homeland Security
shall consult with the Secretary of the
Interior, the Secretary of Agriculture,
States, local governments, Indian tribes,
and property owners in the United
States to minimize the impact on the en-
vironment, culture, commerce, and qual-
ity of life for the communities and resi-
dents located near the sites at which
such fencing is to be constructed.
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(ii) Savings provision.--Nothing in
this subparagraph may be construed to-

(I) create or negate any right of action
for a State, local government, or other
person or entity affected by this subsec-
tion; or

(IT) affect the eminent domain laws of
the United States or of any State.

(D) Limitation on requirements.--
Notwithstanding subparagraph (A),
nothing in this paragraph shall require
the Secretary of Homeland Security to
install fencing, physical barriers, roads,
lighting, cameras, and sensors in a par-
ticular location along an international
border of the United States, if the Secre-
tary determines that the use or place-
ment of such resources is not the most
appropriate means to achieve and main-
tain operational control over the inter-
national border at such location.

(2) Prompt acquisition of necessary ease-
ments.--The Attorney General, acting under
the authority conferred in section 103(b) of
the Immigration and Nationality Act (as in-
serted by subsection (d)) [subsec. (b) of this
section], shall promptly acquire such ease-
ments as may be necessary to carry out this
subsection and shall commence construction
of fences immediately following such acquisi-
tion (or conclusion of portions thereof).
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(3) Safety features.--The Attorney General,
while constructing the additional fencing un-
der this subsection, shall incorporate such
safety features into the design of the fence
system as are necessary to ensure the well-be-
ing of border patrol agents deployed within or
In near proximity to the system.

(4) Authorization of appropriations.--
There are authorized to be appropriated such
sums as may be necessary to carry out this
subsection. Amounts appropriated under this
paragraph are authorized to remain available
until expended.

(c) Waiver.--

(1) In general.--Notwithstanding any other
provision of law, the Secretary of Homeland
Security shall have the authority to waive all
legal requirements such Secretary, in such
Secretary’s sole discretion, determines neces-
sary to ensure expeditious construction of the
barriers and roads under this section. Any
such decision by the Secretary shall be effec-
tive upon being published in the Federal Reg-
ister.

(2) Federal court review.--

(A) In general.--The district courts of
the United States shall have exclusive
jurisdiction to hear all causes or claims
arising from any action undertaken, or
any decision made, by the Secretary of
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Homeland Security pursuant to para-
graph (1). A cause of action or claim may
only be brought alleging a violation of
the Constitution of the United States.
The court shall not have jurisdiction to
hear any claim not specified in this sub-
paragraph.

(B) Time for filing of complaint.--
Any cause or claim brought pursuant to
subparagraph (A) shall be filed not later
than 60 days after the date of the action
or decision made by the Secretary of
Homeland Security. A claim shall be
barred unless it is filed within the time
specified.

(C) Ability to seek appellate re-
view.--An interlocutory or final judg-
ment, decree, or order of the district
court may be reviewed only upon peti-
tion for a writ of certiorari to the Su-
preme Court of the United States.”

8 U.S.C. § 1103 note (hereinafter “8 U.S.C. § 1103”).
B. Factual Background

On January 25, 2017, President Donald J. Trump
issued Executive Order No. 13767 entitled “Border
Security and Immigration Enforcement Improve-
ments.” (Dkt. No. 30-5, Cayaban Decl., Ex. 7, Execu-
tive Order, 82 Fed. Reg. 8793.) Section 4 of the Exec-
utive Order No. 13767 concerns “Physical Security of
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the Southern Border of the United States” and pro-
vides, in part,

The Secretary shall immediately take the fol-
lowing steps to obtain complete operational
control, as determined by the Secretary, of the
southern border:

(a) In accordance with existing law, including
the Secure Fence Act and ITRIRA, take all ap-
propriate steps to immediately plan, design,
and construct a physical wall along the south-
ern border, using appropriate materials and
technology to most effectively achieve com-
plete operational control of the southern bor-
der;

(d) Produce a comprehensive study of the se-
curity of the southern border, to be completed
within 180 days of this order, that shall in-
clude the current state of southern border se-
curity, all geophysical and topographical as-
pects of the southern border, the availability
of Federal and State resources necessary to
achieve complete operational control of the
southern border, and a strategy to obtain and
maintain complete operational control of the
southern border.

(Id. at §§ 4(a) & (d).) “Wall’ shall mean a contiguous,
physical wall or other similarly secure, contiguous,
and impassable physical barrier.” (Id. at § 3(e).)
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On August 2, 2017, former DHS Secretary John
Kelly issued a Determination Pursuant to Section 102
of the Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996, as Amended (“August 2
Waiver Determination” or “San Diego Waiver”) in the
Federal Register invoking section 102(c)’s waiver of
the application of NEPA, the ESA, the Coastal Zone
Management Act (“CZMA”) and more than thirty ad-
ditional laws not at issue in this lawsuit to “various
border infrastructure projects” in the “Project Area,”
which 1s defined as “an approximately fifteen mile
segment of the border within the San Diego Sector
that starts at the Pacific Ocean and extends east-
ward,” starting at “the Pacific Ocean and extending to
approximately one mile east of Border Monument
251.” (Dkt. No. 30-6, Cayaban Decl., Ex. 11, 82 Fed.
Reg. 35,984-85.) Secretary Kelly determined that the
Project Area “is an area of high illegal entry.” (Id. at
35,985.)

Two projects are specified in the August 2 Waiver
Determination. (Id. at 35,984-85.) One project is the
replacement of about 15 miles of existing primary
fencing near San Diego. (Id.) The second project is the
construction of prototype border walls on the eastern
end of the secondary barrier near San Diego. (Id. at
35,984; Dkt. No. 18-2, Ds’ Index of Exs., Ex. 14, Mem-
orandum, Construction and Evaluation of Border
Wall Prototypes, U.S. Border Patrol, San Diego Sec-
tor, California (Sept. 25, 2017).)

On September 12, 2017, former DHS Acting Sec-
retary Elaine Duke, issued a Determination Pursuant
to Section 102 of the Illegal Immigration Reform and
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Immigrant Responsibility Act of 1996, as Amended
(“September 12 Waiver Determination” or “Calexico
Waiver”) in the Federal Register also invoking sec-
tion 102(c)’s waiver authority as to compliance with
NEPA, the ESA and numerous other statutes not at
issue in this lawsuit to the Project Area in the El Cen-
tro Sector. (Dkt. No. 30-6, Cayaban Decl., Ex. 12, 82
Fed. Reg. 42,829-30.) Secretary Duke determined that
the “El Centro Sector is an area of high illegal entry.”
(Id. at 42,830.) The Determination seeks to build a re-
placement fence in the El Centro Sector “along an ap-
proximately three mile segment of the border that
starts at the Calexico West Land Port of Entry and
extends westward.” (Id.)

Contracts for the prototype project were awarded
on August 31 and September 7, 2017. (Dkt. No. 39-1,
Cal. Ps’ Response to Ds’ SSUF, No. 10.) Construction
for the prototypes began on September 26, 2017 and
was completed on October 26, 2017. (Dkt. No. 49-4,
Enriquez Decl. 9 11.) Construction of the Calexico
three-mile replacement fence was set to begin on Feb-
ruary 15, 2018 while the San Diego Sector replace-
ment fence is scheduled for construction in August
2018. (Id. 19 10, 36.)

C. Procedural History

On September 6, 2017, Plaintiff Center for Biolog-
ical Diversity (“Center Plaintiff”) filed its operative
second amended complaint (“SAC”) for declaratory

and injunctive relief against U.S. Department of
Homeland Security (“DHS”); U.S. Customs and Bor-
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der Protection (“CBP”); and Elaine Duke, Acting Sec-
retary of U.S. Department of Homeland Security chal-
lenging the August 2 Waiver Determination under
section 102 of ITRIRA concerning the two border wall

construction projects located in the San Diego Sector.5
(Dkt. No. 16, SAC.)

On November 21, 2017, Plaintiffs Defenders of
Wildlife, Sierra Club and Animal Legal Defense Fund
(“Coalition Plaintiffs”) filed their operative first
amended complaint (“FAC”) against DHS; Elaine
Duke, Acting Secretary of DHS; and United States of
America for declaratory and injunctive relief for vio-
lations of section 102 and constitutional claims con-
cerning the two border wall construction projects lo-
cated in the San Diego and El Centro Sectors based
on the two Waiver Determinations.6 (Dkt. No. 26.)

5 Center Plaintiff alleges causes of action for (1) ultra vires vio-
lations of section 102(c); (2) violation of the Take Care Clause
under Article II, Section 3 of the U.S. Constitution; (3) violation
of the separation of powers of the U.S. Constitution; (4) violation
of the Presentment Clause under Article I, Section 7 of the U.S.
Constitution; (5) violations of NEPA; (6) violations of ESA; and
(7) violation of the Freedom of Information Act (“FOIA”), and al-
ternatively, violation of the Administrative Procedure Act
(“APA”). (Dkt. No. 16, Ctr. Ps’ SAC.)

6 The Coalition Plaintiffs’ FAC alleges (1) ultra vires agency ac-
tion under section 102(c); (2) violation of sections 102(a) and
102(b)(1)(C); (3) violation of the Presentment Clause under Arti-
cle 1, Section 7 of the U.S. Constitution; (4) violation of non-del-
egation doctrine under Article I, Section 1 and Article II, Sec-
tion 1 of the U.S. Constitution; and (5) violations of Article III,
the First Amendment right to petition, the Tenth Amendment
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On September 20, 2017, People of the State of Cal-
ifornia (“California”) and the California Coastal Com-
mission (collectively “California Plaintiffs”) filed a
complaint against United States of America; DHS;
Acting Secretary of DHS Elaine Duke; CBP; and Act-
ing Commissioner of CBP Kevin K. McAleenan. (Dkt.
No. 17¢v1911, Dkt. No. 1.) The complaint alleges de-
claratory and injunctive relief based on numerous vi-
olations of the U.S. Constitution, and statutes relat-
ing to the border wall construction projects in the San
Diego and El Centro Sectors based on the two Waiver
Determinations.”

In summary, all Plaintiffs® allege the Secretaries’
Waiver Determinations are ultra vires acts that are

by removing concurrent jurisdiction of state courts, and due pro-
cess rights under the Fifth Amendment of the U.S. Constitution.
(Dkt. No. 26.)

7 The California Plaintiffs’ complaint seeks declaratory and/or
injunctive relief claiming Defendants (1) failed to comply with
NEPA and the APA; (2) failed to comply with the CZMA and the
APA; (3) the Border Wall Projects are not authorized by sec-
tion 102 based on ultra vires actions; (4) the Secretary’s waiver
authority expired on December 31, 2008; (5) the Waivers are in-
valid because they fail to satisfy section 102’s requirements; (6)
violation of Article III of the U.S. Constitution and the due pro-
cess clause of the Fifth Amendment; (7) violation of the separa-
tion of powers doctrine; 8) violation of Article I, Section 1 of the
U.S. Constitution; (9) violation of Article I, Section 3 of the U.S.
Constitution; (10) violation of Article I, Section 7 of the U.S. Con-
stitution; and (11) violation of the Tenth Amendment of the U.S.
Constitution.

8 Center Plaintiff only challenges the August 2, 2017 Waiver De-
termination while Coalition Plaintiffs and California Plaintiffs
challenge both the August 2, and September 12, 2017 Waiver
Determinations.
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not authorized under section 102. Because the Waiver
Determinations are void based on the ultra vires acts
of the Secretaries, Plaintiffs also assert violations of

NEPA, ESA, CZMA and the APA. Plaintiffs also al-
lege the following violations of the U.S. Constitution:

- Violation of Article I, Section 1 - the Non-Dele-
gation Doctrine/Separation of Powers (by all
Plaintiffs)

- Violation of Article II, Section 3 - Take Care
Clause (by Center Plaintiff)

- Violation of Article I, Sections 2 & 3 (by Califor-
nia Plaintiffs)

- Violation of Article I, Section 7 - Presentment
Clause (by all Plaintiffs)

- Violation of Due Process, Article I1I, and First
Amendment right to petition the government (by
Coalition Plaintiffs and California Plaintiffs)

- Violation of the Tenth Amendment - Concurrent
State and Federal Jurisdiction (by Coalition
Plaintiffs)

- Violation of the Tenth Amendment (by Califor-
nia Plaintiffs)

On October 24, 2017, the Court granted the par-
ties’ joint motion to consolidate the three cases and
the parties’ agreed upon briefing schedule on their

cross-motions for summary judgment. (Dkt. Nos. 21,
22.)
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Prior to consolidation, on October 6, 2017, Defend-
ants filed a motion to dismiss Center Plaintiff’s sec-
ond amended complaint which was converted to a mo-
tion for summary judgment in the Court’s consolida-
tion order. (Dkt. Nos. 18, 22.) On November 22, 2017,
Center Plaintiff filed a cross-motion for summary
judgment? and an opposition to Defendants’ motion
for summary judgment. (Dkt. No. 28.) On December
20, 2017, Defendants filed an omnibus brief that in-
cluded their reply in support of their motion for sum-
mary judgment and an opposition to Center Plaintiff’s
motion for summary judgment. (Dkt. No. 35.) On Jan-
uary 5, 2018, Center Plaintiff filed a reply to Defend-
ants’ opposition. (Dkt. No. 36.)

On November 22, 2017, Coalition Plaintiffs and
the California Plaintiffs filed their motions for sum-
mary judgment. (Dkt. Nos. 29, 30.) On December 20,
2017, all Defendants filed an omnibus cross-motion
for summary judgment and opposition to Coalition
and California Plaintiffs’ motions for summary judg-

ment. (Dkt. No. 35.)

On January 5, 2018, the Coalition Plaintiffs and
California Plaintiffs separately filed their oppositions

9 Center Plaintiff notes that its FOIA claim, Claim 7, is not sub-
ject to the cross-motions and will be resolved either via settle-
ment or separate briefing. (Dkt. No. 28-1 at 14 n. 1.) Defendants
agree arguing that the FOIA claim is not yet ripe for adjudica-
tion but also argue that the alternative APA claim regarding the
processing of the FOIA requests should be dismissed since FOIA,
itself, provides an adequate remedy. (Dkt. No. 35-1 at 94-95.)
The Court declines to address the alternative APA claim based
on the FOIA requests until after the FOIA claim, itself, is re-
solved.



20a

to Defendants’ cross-motion for summary judgment
and replies to their motions. (Dkt. Nos. 38, 39.) On
January 23, 2018, Defendants filed their reply to their
cross-motion for summary judgment. (Dkt. No. 42.)

II. ANALYSIS

A. Legal Standard on Motion for Summary
Judgment

Federal Rule of Civil Procedure 56 empowers the
Court to enter summary judgment on factually un-
supported claims or defenses, and thereby “secure the
just, speedy and inexpensive determination of every
action.” Celotex Corp. v. Catrett, 477 U.S. 317, 325,
327 (1986). Summary judgment is appropriate if the
“pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any ma-
terial fact and that the moving party is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(c). A
fact is material when it affects the outcome of the
case. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986). “Where the record taken as a whole could
not lead a rational trier of fact to find for the nonmov-
ing party, there is no ‘genuine issue for trial.” Matsu-
shita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 587 (1986).

B. Article III Standing as to the State of
California

The State of California argues it has Article II1
standing because it will suffer injury to its real prop-
erty that it owns and manages adjacent to the border
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wall projects.10 It contends that the Waiver Determi-
nations infringe on California’s procedural and sover-
eign rights in creating and enforcing its own laws and
obtaining benefits provided under NEPA and the
APA. Defendants respond that California has not car-
ried its burden to establish standing as to each of its
numerous claims and has not demonstrated that the
Waiver Determinations impact state laws which
would be enforceable in connection with the projects
at issue.

Article III, Section 2 of the United States Consti-
tution requires that a plaintiff have standing to bring
a claim. See Lujan v. Defenders of Wildlife, 504 U.S.
555, 560 (1992). In order “to satisfy Article III's stand-
Ing requirements, a plaintiff must show (1) it has suf-
fered an ‘injury in fact’ that is (a) concrete and partic-
ularized and (b) actual or imminent, not conjectural
or hypothetical; (2) the injury is fairly traceable to the
challenged action of the defendant; and (3) it is likely,
as opposed to merely speculative, that the injury will
be redressed by a favorable decision.” Friends of the
Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528
U.S. 167, 180-81 (2000) (citing Lujan, 504 U.S. at 560-
61). The party seeking federal jurisdiction has the
burden of establishing its existence. Lujan, 504 U.S.
at 561. “A plaintiff must demonstrate standing for
each claim he seeks to press and for each form of relief

10 Initially, California argued it has a concrete and particularized
interest in protecting its natural, recreational, agricultural, his-
torical, and cultural resources for the use, enjoyment and benefit
of its residents but did not reassert these interests in its reply.
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that is sought.” Davis v. Fed. Election Comm’n, 552
U.S. 724, 734 (2008).

States have a “procedural right” and “quasi-sov-
ereign interests” in protecting its natural resources,
such as air quality. Massachusetts v. EPA, 549 U.S.
497, 520 (2007) (“EPA’s steadfast refusal to regulate
greenhouse gas emissions presents a risk of harm to
Massachusetts that is both ‘actual’ and ‘imminent.”).
In Georgia v. Tennessee Copper Co., 206 U.S. 230, 237
(1907), the State of Georgia filed an action to protect
its citizens from air pollution originating from outside
its borders and the Court asserted that a state, in its
capacity as a quasi-sovereign, has an “interest inde-
pendent of and behind the titles of its citizens, in all
the earth and air within its domain. It has the last
word as to whether its mountains shall be stripped of

their forests and its inhabitants shall breathe pure
air.” Id.

Here, the parties dispute whether California has
demonstrated an injury in fact, and whether the in-
jury in fact is traceable to the Waiver Determinations.
As held by the U.S. Supreme Court, California has a
procedural right and quasi-sovereign right in the en-
vironmental protections afforded by NEPA and the
APA. See id. California provided declarations from ex-
perts detailing the possible harm to the Tijuana Estu-
ary and harm to rare, threatened or endangered spe-
cies. (Dkt. No. 30-7, Clark Decl.; Dkt. No. 30-8,
Vanderplank Decl.; Dkt. No. 30:9, Delaplaine Decl.)
Eight prototype walls have already been constructed
demonstrating that the injury is actual and the El
Centro Sector border fence replacement project,
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which 1s currently undergoing consultation and may
have already begun construction, is also imminent.
The Court concludes that California has demon-
strated an injury-in-fact that is concrete and particu-
larized, and actual or imminent.

Moreover, California argues it has a legally pro-
tected sovereign interest in creating and enforcing its
own laws. The Waiver Determinations will preclude
the enforcement of California’s laws which will affect
its sovereign interests. Defendants object because
Plaintiffs merely string cite to eight state code or reg-
ulations without explaining how these provisions ap-
ply to the projects at issue. But, as noted by Plaintiff,
the Waiver Determinations do not identify which Cal-
ifornia law or regulation Defendants are waiving and
as an example it provides some provisions where the
waiver would bar California’s enforcement of its laws
as to DHS, its contractors, or to the State’s permitting
authority or other legal actions.

It is not disputed that the Waiver Determinations
waive all legal requirements and include related state
laws. (See Dkt. No. 30-6, Cayaban Decl., Ex. 11, 82
Fed. Reg. 35,984-85; id., Ex. 12, 82 Fed. Reg.
42,829-30.) Defendants do not deny that California
state laws are being waived. The Court agrees with
California that a bar to enforcing its own state laws
related to the border wall projects is an injury in fact
that supports Article III standing. The Court con-
cludes that California has Article III standing.

C. Whether the Court has dJurisdiction
Over Plaintiffs Non-Constitutional Claims
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based on Ultra Vires Acts of the Secretary of the
DHS

Defendants contend that the Court lacks jurisdic-
tion to consider Plaintiffs’ non-constitutional claims,
including whether the Secretaries’ actions concerning
the two Waiver Determinations are ultra vires. They
explain that section 102 explicitly expresses Con-
gress’ intent to bar the district court from exercising
jurisdiction over any claims arising from the Secre-
tary of DHS’s waiver determination except for a con-
stitutional violation. Plaintiffs argue that the Court
may consider whether the Waivers exercised by the
Secretaries constitute ultra vires acts as they exceed
the authority granted to the Secretaries under sec-
tion 102; therefore, they contend section 102(c)(2)’s
judicial review bar on non-constitutional claims does
not apply. For the reasons stated below, the Court
finds that it may consider whether the Secretaries
have violated any clear and mandatory statutory ob-
ligations set forth in section 102. Finding that there
are no such violations, the Court upholds the jurisdic-
tional bar and concludes that it does not have the ju-
risdiction to hear any claims other than constitutional
claims.

Section 102(c)(2)(A) provides that the “district
courts of the United States shall have exclusive juris-
diction to hear all causes or claims arising from any
action undertaken, or any decision made, by the Sec-
retary of Homeland Security pursuant to paragraph
(1) [the waiver provision]. A cause of action or claim
may only be brought alleging a violation of the Con-
stitution of the United States. The court shall not
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have jurisdiction to hear any claim not specified in
this subparagraph.” 8 U.S.C. § 1103(c)(2)(A).

As a starting point, there is a “strong presumption
that Congress intends judicial review of administra-
tive action.” Bowen v. Michigan Acad. of Family Phy-
sicians, 476 U.S. 667, 670 (1986); El Paso Natural Gas
Co. v. United States, 632 F.3d 1272, 1276 (D.C. Cir.
2011) (quoting Bowen, 476 U.S. at 670) (“When con-
sidering whether a statute bars judicial review, ‘[w]e
begin with the strong presumption that Congress in-
tends judicial review of administrative action.”). In
order to overcome the strong presumption, there must
be “clear and convincing” evidence of a contrary legis-
lative intent. Bowen, 476 U.S. at 671-72. The strong
presumption may be overcome by “specific language
or specific legislative history that is a reliable indica-
tor of congressional intent,” or a “specific congres-
sional intent to preclude judicial review that is ‘fairly
discernible’ in the detail of the legislative scheme.” Id.
at 673.

In this case, the Center Plaintiff does not dispute
that the presumption favoring judicial review has
been overcome by the express language of sec-
tion 102(c)(1) and does not challenge Defendants’ ar-
gument on this issue. Instead, all Plaintiffs argue that
the August 2, 2017 and September 12, 2017 Waiver
Determinations constitute ultra vires acts of the Sec-
retary that do not fall under section 102 because the
Waivers are not authorized by sections 102(a) or (b)
and were not decisions made “pursuant to’ sec-
tion 102(c)(1). Therefore, according to Plaintiffs, sec-
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tion 102(c)(2) does not apply, and the Waiver Deter-
minations are subject to review by the Court. Defend-
ants respond that Plaintiffs cannot bypass the juris-
dictional bar by framing their claims as ultra vires
challenges when judicial review is expressly prohib-
ited. They argue that the Court should consider the
plain meaning of section 102(c)(2) and that should be
the end of the matter.

Here, Congress expressly barred the district
court’s review of non-constitutional claims under sec-
tion 102(c)(2), and this provision rebuts the strong
presumption favoring judicial review of administra-
tive actions. However, the United States Supreme
Court has identified a narrow exception to an express
statutory bar on judicial review when there is a claim
that an agency acted beyond its statutory authority.
See Leedom v. Kyne, 358 U.S. 184 (1958);1! Bd. of Gouv-
ernors of Fed. Reserve Sys. v. MCorp. Fin., Inc., 502
U.S. 32 (1991); see also Dart v. United States, 848 F.2d
217 (D.C. Cir. 1988).

In Kyne, the Supreme Court held that a district
court had jurisdiction to review a non-final agency or-
der “made in excess of its delegated powers and con-
trary to a specific prohibition in the [National Labor
Relations Act].” Kyne, 358 U.S. at 188. The Kyne court
found that a National Labor Relations Board’s
(“NLRB”) determination that a unit involving both

11 Plaintiffs note that the ability to bring an ultra vires claim was
first recognized by the Supreme Court decades earlier in Ameri-
can School of Magnetic Healing v. McAnnulty, 187 U.S. 94, 110
(1902).



27a

professional and non-professional employees was ap-
propriate for collective bargaining purposes was in ex-
cess of delegated powers because it was in direct con-
flict with the provisions of § 9(b)(1) of the National La-
bor Relations Act (“NLRA”) dictating that it “shall
not” do so “unless a majority of such professional em-
ployees vote for inclusion in such unit.” Kyne, 358 U.S.
at 185. Consequently, the district court had jurisdic-
tion to set aside a certification of the NLRB where
that agency had refused to poll professional employ-
ees before combining them in a bargaining unit with
non-professional employees. Id. at 188-89. In the or-
dinary case, a decision certifying a bargaining unit is
not a final order that can be reviewed but the Court
explained that first, the “suit [was] not one to ‘review,’
1n the sense of that term as used in the Act, a decision
of the Board made within its jurisdiction. Rather, it
[was] one to strike down an order of the Board made
in excess of its delegated powers and contrary to a
specific prohibition in the Act.” Id. at 188. Second, be-
cause, in the ordinary case, only an employer can ini-
tiate an unfair labor practice charge, and ultimately
a reviewable final order, by refusing to bargain after
an election, the aggrieved employees in this case had
“no other means, within their control ... to protect and
enforce” their statutory rights. Id. at 190. In other
words, “absence of jurisdiction of the federal courts
would mean a sacrifice or obliteration of a right which
Congress has given professional employees.” Id. In
conclusion, the Court stated it “cannot lightly infer
that Congress does not intend judicial protection of
rights it confers against agency action taken in excess
of delegated powers.” Id.
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MCorp Fin., Inc., relied on by Defendants, in-
volved an express bar on judicial review, and the
Court found the Fifth Circuit erred when it held that
it had jurisdiction to consider the merits of MCorp’s
challenge to the Board of Governors of the Federal Re-
serve System (“Board”) and held that the Financial
Institutional Supervisory Act’s (“FISA”) preclusion
provision barred judicial review of pending Board ad-
ministrative actions. MCorp Fin., Inc., 502 U.S. at
43-44.

In its analysis, the Court distinguished its ruling
from Kyne noting two differences. First, the Court
noted that “central” to its decision in Kyne was “the
fact that the Board’s interpretation of the Act would
wholly deprive the union of a meaningful and ade-
quate means of vindicating its statutory right.” Id. at
43. In MCorp. Fin., Inc., FISA provided MCorp with a
meaningful and adequate opportunity for judicial re-
view by challenging the Board’s findings. Id. at 43-44.
Second, the Court emphasized “the clarity of the con-
gressional preclusion of review in FISA” where Con-
gress clearly stated: “no court shall have jurisdiction
to affect by injunction or otherwise the issuance or en-
forcement of any [Board] notice or order under this
section, or to review, modify, suspend, terminate, or
set aside any such notice or order.” Id. at 44 (quoting
12 U.S.C. § 1818(1)(1)). In Kyne, the statutory provi-
sion implied, by its silence, a preclusion of review. Id.
In contrast, FISA provides “clear and convincing evi-
dence that Congress intended to deny the district
court’s jurisdiction to review and enjoin the Board’s
ongoing administrative proceedings.” Id. The Court
reversed the decision by the Fifth Circuit and held
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that it did not have jurisdiction to consider MCorp’s
challenge. Id. at 44-45.

Next, in Dart, relied on by Plaintiffs, the D.C. Cir-
cuit held that the Secretary of Commerce’s reversal of
the administrative law judge’s decision exceeded his
authority under the Export Administration Act
(“EAA”). Dart, 848 F.2d at 231. The EAA provides two
finality clauses that certain “functions exercised un-
der the Act” were excluded from certain sections of the
APA and the “Secretary shall, in a written order, af-
firm, modify, or vacate the decision of the administra-
tive law judge. The order of the Secretary shall be fi-
nal and is not subject to judicial review.” Id. at 221.
Because the Secretary did not “affirm, modify or va-
cate” the ALJ’s decision but instead reversed, it was
not among the orders placed beyond review of the fi-
nality provision. Id. at 227. The D.C. Circuit held that
review 1is available when the Secretary exercises func-
tions that are not specified in the statute. Id. at 221.
In explaining its ruling, it stated the even “where
Congress is understood generally to have precluded
review, the Supreme Court has found an implicit but
narrow exception, closely paralleling the historic ori-
gins of judicial review for agency actions in excess of
jurisdiction.” Id. The court’s analysis focused on the
plain language of the statute, the structure of the
statutory scheme, the legislative history, and the na-
ture of the administrative action involved. Id. at
224-217. It concluded that the presumption of judicial
review applied in that case, explaining that the final-
ity clause did not preclude judicial review of facial vi-
olations of the statute. Id. at 222 (citing Kyne, 358
U.S. 184).
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The Dart court recognized that “[w]hen an execu-
tive acts ultra vires, courts are normally available to
reestablish the limits on his authority.” Id. at 224.
However, the court noted that the “exception for re-
view of facial violations should remain narrow.” Id. at
231. It also explained that “Congress’ finality clause
must be given effect, and an agency action allegedly
‘in excess of authority’ must not simply involve a dis-
pute over statutory interpretation or challenged find-
ings of fact.” Id. The court recognized that invoking
the exception is “extraordinary” noting “that to justify
such jurisdiction, there must be a ‘specific provision of
the Act which, although it is [ Jclear and mandatory, |
|’ was nevertheless violated.” Id. (quoting Council of
Prison Locals v. Brewer, 735 F.2d 1497, 1501 (D.C.
Cir. 1984) (citation omitted)). The court in Dart con-
cluded that the “requirement that the Secretary of
Commerce ‘affirm, modify or vacate’ ALJ enforcement
decisions was ‘clear and mandatory’ and was never-
theless violated.” Id.

The exception to the statutory bar on judicial re-
view 1s an “extremely narrow one” and “extraordi-
nary.” Nat’l Air Traffic Controllers Ass’n AFL-CIO v.
Fed. Serv. Impasses Panel, 437 F.3d 1256, 1263 (D.C.
Cir. 2006); American Airlines, Inc. v. Herman, 176
F.3d 283, 293 (5th Cir. 1999) (courts “have interpreted
Kyne as sanctioning [review] in a very narrow situa-
tion in which there is a ‘plain’ violation of an unam-
biguous and mandatory provision of the statute.”).
The D.C. Circuit described that a Kyne claim is “es-
sentially a Hail Mary pass—and in court as in foot-
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ball, the attempt rarely succeeds.” Nyunt v. Chair-
man, Broad. Bd. of Governors, 589 F.3d 445, 449 (D.C.
Cir. 2009).

In sum, in order for the Kyne exception to apply,
a plaintiff must satisfy the following two factors:
1) that the agency acted “in excess of its delegated
powers” contrary to “clear and mandatory statutory
language” and 2) “the party seeking review must be
‘wholly deprive[d] ... of a meaningful and adequate
means of vindicating its statutory rights.” Pac. Mar.
Ass’n v. NLRB, 827 F.3d 1203, 1208 (9th Cir. 2016)
(citations omitted); Nat’l Air Traffic Controllers,
437 F.3d at 1263 (the Kyne exception can apply to
cases involving “either negative or positive statutory
commands.”).

Courts have cautioned that “review of an ‘agency
action allegedly in excess of authority must not simply
involve a dispute over statutory interpretation.” Her-
man, 176 F.3d at 293 (quoting Kirby Corp. v. Pena,
109 F.3d 258, 269 (5th Cir. 1997)); Dart, 848 F.2d at
231 (noting that facial challenges to agency action as
allegedly “in excess of authority’ must not simply in-
volve a dispute over statutory interpretation or chal-
lenged findings of fact.”); see also Nebraska State Leg-
islative Bd., United Transp. Union v. Slater, 245 F.3d
656, 659-60 (8th Cir. 2001). For example, in Baxter
Healthcare Corp. v. Weeks, 643 F. Supp. 2d 111
(D.D.C. 2009), the court explained that Health and
Human Services (“HHS”) has the “authority under
the Medicare statute to determine whether a product
1s a single source drug, a biological, or a multiple
source drug.” Id. at 115 n. 2. Whether HHS made the
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correct determination about [the drug] is a “dispute
over statutory interpretation” that does not rise to the
level of an ultra vires claim.” Id.

Contrary to Defendants’ argument that the Court
cannot even consider whether the two Waivers were
ultra vires acts, courts have consistently conducted
judicial review of facial, ultra vires claims despite a
statutory bar on judicial review.!?2 See Lindahl v.
OPM, 470 U.S. 768, 789, 791 (1985) (statutory bar did
not bar review of alleged errors of law or procedure
but it did bar review of factual determinations); Dart,
848 F.2d at 225; Staacke v. U.S. Sec’y of Labor, 841
F.2d 278, 281 (9th Cir. 1988) (noting review is availa-
ble “where defendant is charged with violating a clear
statutory mandate or prohibition” even where a stat-
ute “absolutely bars judicial review”); Oestereich v. Se-
lective Serv. Sys. Local Bd. No. 11,393 U.S. 233 (1968)
(despite an express preclusion of pre-induction re-
view, the Court reversed the plaintiff’s draft classifi-
cation); Spencer Enters., Inc. v. United States, 345
F.3d 683, 689 (9th Cir. 2003) (courts retain jurisdic-
tion to review whether a particular decision of the At-
torney General is ultra vires despite the discretion
granted to the Attorney General).

12 The parties dispute the origins of ultra vires review. Coalition
Plaintiffs claim courts have inherent authority to review ultra
vires jurisdiction, (Dkt. No. 29-1 at 19; Dkt. No. 38 at 7), while
Defendants argue that ultra vires review is an application of the
rebuttable presumption of congressional intent in favor of judi-
cial review. (Dkt. No. 35-1 at 35; Dkt. No. 42 at 20.) A decision
on the origins of ultra vires review is not dispositive and the
Court declines to resolve this issue.
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Even the cases relied upon by Defendants fail to
support their position. In Staacke, the Ninth Circuit
stated that on a claim that the defendant violated a
clear statutory mandate or prohibition, the court may
consider the claim despite a judicial bar but its “task
is limited to determining whether the statute in ques-
tion contains a clear command that the Secretary has
transgressed.” Staacke, 841 F.2d at 282. After deter-
mining there was no violation of a clear statutory
mandate, the Ninth Circuit upheld the bar on judicial
review. Id. Similarly, in Gebhardt v. Nielson, 879 F.3d
980, 989 (9th Cir. 2018), the Ninth Circuit affirmed a
judgment of the district court, which dismissed an ac-
tion based on a judicial bar on the Secretary’s discre-
tion in making “no risk” determinations. Id. at 989.
The Secretary of DHS denied the plaintiff’s petitions
for permanent resident status filed on behalf of his
wife and his wife’s three children pursuant to the
Adam Walsh Child Protection and Safety Act of 2006
based on the plaintiff’s prior state conviction for com-
mitting a “lewd and lascivious act with a child under
the age of fourteen.” Id. at 983-84. The Ninth Circuit
stated that it may review the plaintiff’s claims to the
extent he challenged the scope of the Secretary’s dis-
cretion. Id. After determining that the claimed action
did not exceed the Secretary’s discretion, the Ninth
Circuit, upheld the judicial bar on the Secretary’s dis-
cretionary “no risk” determination. Id. at 5. These
cases demonstrate that the Court may consider
whether there has been a plain violation of an unam-
biguous and mandatory provision of law despite a
statutory bar on judicial review.
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The Court concludes that it may conduct judicial
review of facial, ultra vires claims despite a statutory
bar on judicial review. Accordingly, the Court next
considers whether the Secretaries acted in excess of
their delegated powers.

D. Whether the Waiver Determinations Are
Ultra Vires Acts under Section 102(c)’s Waiver
Authority

Defendants contend that the DHS Secretaries’ ac-
tions are ultra vires only if they are in excess of dele-
gated powers that are contrary to “clear and manda-
tory” statutory language as required in Kyne.13 Plain-
tiffs reply that the Kyne line of cases do not apply and,
instead, the Dart test applies so that the government
has the burden to show “clear and convincing” evi-
dence that Congress foreclosed its jurisdiction over
their case. Dart, 848 F.3d at 224. However, Plaintiffs
are confusing the standard that is required to over-
come the presumption that Congress intends judicial
review of administrative actions, a “clear and convinc-
ing” standard, with the “clear and mandatory” statu-
tory language requirement for application of the Kyne
exception to the statutory bar of judicial review. In
fact, the court in Dart applied the Kyne test when it
held that the Secretary of Commerce facially violated
a specific provision of the EAA which was “clear and
mandatory.” Dart, 848 F.2d at 231. An agency’s action
1s ultra vires if it contravenes “clear and mandatory”

13 A Ninth Circuit panel has also referred to the “clear and man-
datory” standard as “unambiguous and mandatory” provision of
a statute. See Charlie Rossi Ford, Inc. v. Price, 564 F.2d 372, 373
(9th Cir. 1977).
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statutory language. Pac. Mar. Ass’n, 827 F.3d at 1208
(quoting Kyne, 358 U.S. at 188); Dart, 848 F.2d at 231;
Staacke, 841 F.2d at 281. In order to make that deter-
mination, courts look to the language of the statute
and its legislative history. See Int’l Ass’n of Tool
Craftsmen v. Leedom, 276 F.2d 514, 516 (D.C. Cir.
1960) (“statutory language itself and the legislative
history” support invoking district court’s equity juris-
diction to consider whether Board violated a “clear
and mandatory” statutory prohibition); Teamsters,
Chauffeurs, Helpers and Delivery Drivers, Local 690
v. NLRB, 375 F.2d 966, 971 (9th Cir. 1967) (a court
looks to statutory text and legislative history to deter-
mine if the Board violated a “clear and mandatory”
statutory provision).

Here, in order for the narrow exception of Kyne to
apply, Plaintiffs must show that Secretaries Kelly
and Duke acted in excess of their delegated powers by
showing that the issuance of the two Waiver Determi-
nations was in contravention of “clear and manda-
tory” language contained in section 102. See Pac. Mar.
Ass’n, 827 F.3d at 1208; Dart, 848 F.2d at 222 (The
question “whether an agency has acted ‘in excess of
its delegated powers’ has alternatively been phrased
as whether the agency action ‘on its face’ violated a
statute.”). Plaintiffs must also show that barring judi-
cial review would deprive them of a “meaningful and
adequate means of vindicating [their] statutory
rights.” Id.
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1. Violation of a “Clear and Mandatory”
Statutory Provision

The Court now turns to whether Plaintiffs have
established that the Secretaries facially violated a
specific provision of section 102 which was “clear and
mandatory.” .

a. Whether Section 102(c) Waiver
Provision Applies Only to Pro-
jects Identified in Section 102(b)

Plaintiffs argue that that the statutory authority
to waive laws under section 102(c) does not apply to
the two border wall projects because they were not
specifically mandated by Congress under sec-
tion 102(b). Further, when construed as a whole, the
two projects fall outside the limits of the waiver au-
thority because Congress did not intend section 102(c)
to apply to projects beyond those specifically man-
dated in section 102(b). Defendants disagree arguing
that the waiver provision applies to section 102 as a
whole, and is not limited to only Congress’ priorities
1dentified in section 102(b). Upon review of the stat-
ute and legislative history, both interpretations are
plausible. As such, there is no violation of “clear and
mandatory” language with respect to the application
of the waiver.

Statutory construction always begins with the
“language of the statute itself” or “plain meaning of
the statute” and if unambiguous, that meaning con-
trols. Brock v. Writers Guild of America, West, Inc.,
762 F.2d 1349, 1353 (9th Cir. 1985); Transwestern
Pipeline Co., LLC v. 17.19 Acres of Prop. Located in
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Maricopa Cnty., 627 F.3d 1268, 1271 (9th Cir. 2010).
If the language is not clear, then a court looks at the
legislative history. Brock v. Writers Guild of America,
West, Inc., 762 F.2d 1349, 1353 (9th Cir. 1985); Aven-
dano-Ramirez v. Ashcroft, 365 F.3d 813, 816 (9th Cir.
2004). Legislative history is also looked at if the stat-
utory language is clear but there is “clearly expressed
legislative intention” which is contrary to the plain
meaning of the statute. Heppner v. Alyeska Pipeline
Serv. Co., 665 F.2d 868, 871 (9th Cir. 1981).

Section 102(c) states,

(1) In general.--Notwithstanding any other
provision of law, the Secretary of Homeland
Security shall have the authority to waive all
legal requirements such Secretary, in such
Secretary’s sole discretion, determines neces-
sary to ensure expeditious construction of the
barriers and roads under this section. Any
such decision by the Secretary shall be effec-
tive upon being published in the Federal Reg-
ister.

8 U.S.C. § 1103(c) (emphasis added).

Defendants argue that the words “under this sec-
tion” refer to section 102 as a whole and are not lim-
1ted to subsection 102(b). This includes actions under
any part of section 102 that meet section 102(c)(1)’s
criteria. In support, they cite to the Guide to Legisla-
tive Drafting which explains that section 102(a) is a
“subsection”; section 102(b)(1) is a “paragraph” and
section 102(b)(1)(A) 1s a “sub-paragraph.” See House
Office of the Legislative Counsel, Guide to Legislative
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Drafting. Therefore, “this section” in section 102(c)(1)
cannot be read to refer exclusively to 102(b) but ap-
plies to the entirety of section 102.

Plaintiffs respond that the waiver authority must
be interpreted as limited to specific border barriers
specified in section 102(b) because Defendants’ reli-
ance on the standardized format interpretation of
“this section” is flawed. They argue that Defendants’
position produces an absurd result in interpreting
sections 102(b)(2)-(4). These sections address the pro-
cedures for obtaining easements and appropriations,
and refer to and apply only to “this subsection” which
1s section 102(b). According to Defendants’ interpreta-
tion, the procedures and directives regarding ease-
ments and appropriations would not apply to sec-
tion 102(a) border projects and without those provi-
sions, a border barrier could not be built. Moreover,
the terms “section” and “subsection” are used incon-
sistently as section 102(b)(1)(A) uses the phrase “[i]n
carrying out subsection (a)” while section 102(b)(1)(B)
& (C) uses the phrase “[i]n carrying out this section”
under section 102(b).

Defendants reply that “when Congress identifies
certain specific applications of a general grant of au-
thority, those specific requirements cannot generally
be understood to prohibit all other applications of the
general authority.” (Dkt. No. 18-1 at 30.14) Second, a
reading that limits section 102(c) to section 102(b)
would render section 102(a) superfluous. Third, the

14 Pages numbers to the docket are based on the CM/ECF pagi-
nation.
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subsequent amendments demonstrate that sec-
tion 102(b)(1) merely identified Congress’ shifting pri-
orities and specific areas for action. Finally, Defend-
ants argue that Plaintiffs cannot overcome the plain
meaning of the statute by pointing out that Congress,
in passing section 102 in 1996 and the amendment to
section 102(c) in 2005, was primarily focused on por-
tions of fencing near San Diego. Congress could have
limited the provision to construction near San Diego;
instead, it established a broad general mandate in
section 102(a) that is not geographically limited and
used the words “under this section” to extend sec-
tion 102(c) to the entire section.

Certainly, section 102 is not a model of legislative
precision. Given the inconsistencies in the use of “this
section”, the Court looks to the legislative history for
further guidance. The parties rely on the legislative
history that supports their respective positions. De-
fendants cite to Conference Report 109-72 to support
their interpretation because the Report broadly states
1t “provides for construction and strengthening of bar-
riers along U.S. land borders.” (Dkt. No. 18-2, Ds’ In-
dex of Exs., Ex. 2, H.R. Rep. 109-72 at p. 170 (May 3,
2005). However, the Conference Report also refer-
ences section 102(b) as to the waiver’s application to
the 14 miles of barriers and roads, mandated by 1996
ITRIRA along the border near San Diego that had
been halted due to environmental challenges. Id.

Defendants argue that the breadth of sec-
tion 102(c) 1s noted by comments made by represent-
atives who were opposed to the 2005 REAL ID Act
which were not contradicted by its sponsors. (See Dkt.
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No. 18-2, Ds’ Index of Exs., Ex. 6, 151 Cong. Rec. H459
(Feb. 9, 2005) (statement of Cong. Jackson-Lee) (“[The
waiver provision is] so broad that it would not just ap-
ply to the San Diego border fence that is the underly-
ing reason for this provision. It would apply any other
barrier or fence that may come about in the future.”);
id., 151 Cong. Rec. H454 (Feb. 9, 2005) (statement of
Cong. Conyers) (“waiving all Federal laws concerning
construction of barriers and fences anywhere within
the United States”); id., 151 Cong. Rec. H554 (Feb. 10,
2005) (statement of Cong. Harman) (“[T]he reach is
beyond the San Diego border. According to the lan-
guage in this legislation, it is all areas along and in
the vicinity of our international borders with Mexico
and Canada.”); id., 151 Cong. Rec. H556 (Feb. 10,
2005) (memorandum by Cong. Farr) (“[waiver author-
ity] seem[s] to apply to all the barriers that may be
constructed under the authority of § 102 of IIRIRA
(i.e., barriers constructed in the vicinity of the border
and the barrier that is to be constructed near the San
Diego area)”); id., 151 Cong. Rec. H559 (statement of
Cong. Udall) (objecting to bill because “the language
of the bill is not limited to the construction of a fence
in [San Diego]” but instead includes “all laws for all
U.S. borders”). Defendants note the concerns of the
breadth of section 102 repeated by opponents at least
five times in two days were not merely “fears and
doubts of the opposition” that can be dismissed.

Defendants also point to a comment made by a
member of Congress in 1996 addressing concern that
section 102(c) extended beyond San Diego. (See Dkt.
No. 18-2, Ds’ Index of Exs., Ex. 4, 142 Cong. Rec.
H11076 (Sept. 25, 1996), (statement of Rep. Saxton)
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(“[Section 102(c)] is intended to address an issue that
has to do with the California-Texas-Mexico border;
however, the way this section is written, the exemp-
tion applies to the entire border of the United States,
not just the California-Mexico border near San Di-

ego.”).

On the other hand, Plaintiffs rely on the legisla-
tive history which shows the sponsor’s and support-
ers’ intent to limit the expanded waiver authority to
the San Diego fencing under section 102(b). The bill’s
author, Representative Sensenbrenner, described the
amendment as “the REAL ID Act will waive Federal
laws to the extent necessary to complete gaps in the
San Diego border security fence, which is still stymied
8 years after congressional authorization. Neither the
public safety nor the environment are benefitting
from the current stalemate.” (Dkt. No. 18-2, Ds’ Index
of Exs., Ex. 6, 151 Cong. Rec. H454 (Feb. 9, 2005).)
Supporters of the bill also made statements limiting
the amendment to the fence in San Diego. (Id., 151
Cong. Rec. H453-471 (Feb. 9, 2005) (Statement of Rep.
Hoekstra) (“H.R. 418 provides the Secretary of Home-
land Security with authority to waive environmental
laws, so that the border fence running 14 miles east
from the Pacific Ocean at San Diego may finally be
completed.”).)

“The fears and doubts of the opposition are no au-
thoritative guide to the construction of legislation. It
1s the sponsors that we look to when the meaning of
the statutory words is in doubt.” NLRB v. Fruit Pack-
ers, 377 U.S. 58, 66 (1964) (citing Schwegmann Bros.
v. Calvert Distillers Corp., 341 U.S. 384, 394-95
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(1951)). “In their zeal to defeat a bill, they under-
standably tend to overstate its reach.” Id. In this case,
even though the Court has looked at the sponsors’
comments to determine the meaning of the statute,
the sharp contrast in the legislative history state-
ments and plausible interpretations on both sides do
not provide the Court with definitive guidance as to
the breadth of section 102(c).

Each side offers additional plausible interpreta-
tions to support their position. For example, since
2005, the waiver provision has been invoked five
times in order to comply with the specific mandates of
the various amendments to section 102(b). See 70
Fed. Reg. 55,622-02 (Sept. 22, 2005)!> (concerning
completion of section 102(b) mandated in 1996); 72
Fed. Reg. 2,535-01 (Jan. 19, 2007); 72 Fed. Reg.
60,870-01 (Oct. 26, 2007); 72 Fed. Reg. 10,077-01
(Apr. 8, 2008); 72 Fed. Reg. 19078-01 (Apr. 8, 2008).
These waivers indicate that their use was limited to
the mandates of section 102(b). However, Defendants
point out that section 102(a)’s general mandate is
broad and geographically includes “the United States
border.” This was confirmed by a district court in Save

15 In the 2005 waiver determination, former DHS Secretary Mi-
chael Chertoff noted that nine years had passed since Congress
specifically sought the construction of 14 miles of building second
and third fences to the existing reinforced fence under sec-
tion 102(b). Therefore, in order to expedite the completion of sec-
tion 102(b) of IIRIRA, he invoked the waiver provision in sec-
tion 102(c) for “all federal, state, or other laws, regulations and
legal requirements” related to the construction. See 70 Fed. Reg.
55,622-02 (Sept. 22, 2005). The impetus for broadening sec-
tion 102(c) to all legal requirements was the lengthy delay
caused by challenges made by environmental groups.
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Our Heritage where it concluded that even though
Congress did not include San Diego when sec-
tion 102(b) was amended by the 2006 Fence Act, the
Secretary’s general authority to construct border bar-
riers under section 102(a) is broad, does not include
any geographical restrictions and authorized the San
Diego barrier project even though it was included in
the prior version of section 102(b) of the 2005 REAL
ID Act. Save Our Heritage Org. v. Gonzalez, 533 F.
Supp. 2d 58, 61 (D.D.C. 2008). Even though San Diego
was included in section 102(b) in the REAL ID Act,
the district court’s reasoning to conclude that the Sec-
retary had authority to construct the San Diego bar-
rier was based on the broad provision of sec-
tion 102(a), not because it was mandated in the prior
version. Id.

Plaintiffs also cite to Judge Burns’s decision in Si-
erra Club v. Ashcroft, Case No. 04cv272-LAB(JMA),
2005 WL 8153059 (S.D. Cal. Dec. 13, 2005) where the
plaintiffs challenged the Secretary’s waiver determi-
nation in September 2005 invoked pursuant to the
2005 REAL ID Act for the border fence construction
of the Triple Fence Project. They note that the court
repeatedly emphasized the limitation of the waiver to
the “narrow purpose of expeditious completion of the
Triple Fence authorized by the IIRIRA.” Id. at 5. How-
ever, Plaintiffs were challenging the waiver determi-
nation to complete the project that was specifically
authorized in section 102(b), and therefore, the
Court’s language focused on section 102(b). As such,
the Sierra Club case is not as helpful as Plaintiffs pro-
pose.
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The parties’ varying plausible interpretations
concerning the scope of section 102(c) demonstrate
the lack of a clear statutory mandate. See Staacke,
841 F.2d at 282 (“Where, as here, the statute is capa-
ble of two plausible interpretations, the Secretary’s
decision to adopt one interpretation over the other
cannot constitute a violation of a clear statutory man-
date.”). In view of the competing plausible interpreta-
tions, the Court cannot conclude that the Secretaries
acted in excess of their delegated powers contrary to
a “clear and mandatory” provision in section 102.

b. Whether Key Statutory Terms Preclude
the Waiver Determinations

i. “additional barriers and roads”

Section 102(a) grants the Secretary the authority
to “to install additional physical barriers and roads.”
8 U.S.C. § 1103(a). Coalition Plaintiffs and California
Plaintiffs argue that section 102 only allows for the
installation of “additional” barriers and roads and
does not authorize the replacement of existing fences.
Plaintiffs cite to the dictionary that defines “addi-
tional” as “more”, “extra” and “added” while “replace-
ment” is defined as resulting in no net gain or addition
and because the new barrier is a substitute or succes-
sor to the fence, it is replacing, not adding. Moreover,
they argue that the construction of additional barriers
through various amendments since 1996 focused
solely on adding mileage to the existing fencing such
as adding fencing where none existed or adding new
layers of fencing to supplement the existing primary
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fence. Section 102 does not address on-going mainte-
nance or replacement of existing barriers. They con-
tend that none of the prior waivers were initiated for
the purpose of replacing, repairing, or enhancing ex-
isting barriers.

In response, the government argues Plaintiffs’
narrow interpretation of “additional” is not supported
by the statutory language nor the legislative history.
According to Defendants, the installation of “lighting,
cameras and sensors”’, 8 U.S.C. § 1103(b)(1)(A), falls
under “additional barriers and roads” under sec-
tion 102(a) which indicate a broader definition of “ad-
ditional.” Defendants also cite the legislative history
of the 2005 REAL ID Act where representatives de-
scribed section 102 as providing for “construction and
strengthening of barriers along U.S. land borders”
suggesting a broad definition of “additional.” (Dkt.
No. 18-2, Ds’ Index of Exs., Ex. 2, H.R. Rep. 109-72 at
170 (May 3, 2005).) In 2006, Senator Kyl discussed
section 102 and explained the project as “replacing
the so-called landing mat fencing, which does look like
a wall, with chain link-type fencing that you can see
through.” (Dkt. No. 18-2, Ds’ Index of Exs., Ex. 9, 152
Cong. Rec. S9871 (Sept. 21, 2006).) He explained that
the current fencing is deteriorating and difficult to re-
pair because of its age. (Id.) Moreover, DHS has used
section 102 to replace fencing in 2011 in Arizona, the
Nogales Fence Replacement Project, and invoked sec-
tion 102(c)’s waiver authority.16 (Dkt. No. 42-2, Ds’ In-
dex of Exs., Ex. 23.) The authority for the project was
derived from sections 102(a) and 102(b)(1)(A). (Id. at

16 73 Fed. Reg. 19078 (Apr. 8, 2008).
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5.) The Nogales Fence Replacement Project was to re-
move and replace about 2.8 miles of existing primary
fence along the United States/Mexico international
border, the repair and maintenance of a 20 foot wide
construction road parallel to the fence and replace-
ment of a 20-foot-wide gate at a port of entry. (Id. at
4.)

The legislative history and the prior projects in-
voking section 102(c) for the replacement of border
fences support the position that building “additional
barriers” has a broad meaning and can include re-
placement of fencing. To the extent that this interpre-
tation is plausible, Plaintiffs have not demonstrated
the replacement fence clearly falls outside the scope
of “additional physical barriers” to show that the Sec-
retary violated a “clear and mandatory” statutory pro-
vision. See, e.g., Staacke, 841 F.2d at 281 (noting that
both parties’ construction of “in addition” were plau-
sible where one party asserted it meant “concurrent
with” and the other party maintained it meant “sub-
sequent to”).

ii. “areas of high illegal entry”

Plaintiffs argue that the Waiver Determinations’
conclusions that the San Diego and El Centro sectors
are “areas of high illegal entry,” are improperly based
on sector-wide data which are not good indications of
whether the Project Areas are areas of high illegal en-
try. Moreover, sector wide data are not reliable be-
cause the amount of drugs seized in a sector usually
occur far from the Mexican border at highway check-
points, during vehicle searches at the points of entry
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or when border patrol agents discover a drug-smug-
gling boat or drone. Sector wide data do not demon-
strate that the project areas themselves are areas of
high illegal entry and the data are less probative
when the facts show that the San Diego Project Area
has fewer illegal border crossings than the San Diego
Sector as a whole. However, even if the Court were to
consider sector-wide data, Plaintiffs argue DHS’s ap-
prehension records show that these two sectors are no
longer areas of high illegal entry.

Defendants argue that Congress has set no spe-
cific threshold for “high illegal entry” but Congress
has expressly stated that one of the statute’s purposes
1s “to achieve and maintain operational control over
the international border.” 8 U.S.C. § 1103(b)(1)(D).
“Operational control” “means the prevention of all un-
lawful entries into the United States, including en-
tries by terrorists, other unlawful aliens, instruments
of terrorism, narcotics, and other contraband.” Pub. L.
No. 109-367 § 2(b), 120 Stat. 2638 (2006) (codified at
8 U.S.C. § 1701 note). Moreover, they note that the
number of apprehensions had fallen from more than
480,000 to less than 150,000 by 2006. But when Con-
gress amended section 102 in 2006 and 2008, it did
not suggest there was no longer “high illegal entry”
along the border. Lastly, Congress frequently refers
to sector-wide data when discussing the needs for
such projects; therefore the use of sector-wide data is
not misplaced. (Dkt. No. 35-1 at 65 (citation to legis-
lative history using sector-wide data).)

The August 2, 2017 Waiver Determination states
that the San Diego Sector is one of the busiest and in



48a

2016, the CBP apprehended over 31,000 illegal aliens
and seized about 9,167 pounds of marijuana and
about 1,317 pounds of cocaine in the San Diego Sector.
(Dkt. No. 30-6, Cayaban Decl., Ex. 11, 82 Fed. Reg.
35984.) Based on this, the Secretary determined that
the San Diego Project Area, “is an area of high illegal
entry.” (Id. at 35985.) The September 12, 2017 Waiver
Determination states that the El Centro Sector is an
area of high illegal entry. (Id., Ex. 12, 82 Fed. Reg.
42,830.) In 2016, the CPB apprehended over 19,000
1llegal aliens and seized about 2,900 pounds of mari-
juana and about 126 pounds of cocaine. (Id.)

Congress did not define “area of high illegal entry”
so as to provide “clear and mandatory” metrics. Simi-
larly, the government’s use of sector wide data to sup-
port its “area of high illegal entry” determination is
not a clear violation of the statute. See Key Med. Sup-
ply, Inc. v. Burwell, 764 F.3d 955, 964 (8th Cir. 2014)
(Congress did not instruct the Agency as to how to en-
sure or achieve category-wide cost savings and the use
of pre-existing scheduled prices as maximum bid caps
was not “a clear departure from [the] statutory man-
date”). As a result, the Court cannot conclude the Sec-
retaries violated their mandate to deter crossings in
areas of “high illegal entry” when they determined
that apprehension of 31,000 undocumented aliens in
the San Diego Sector in 2016, and 19,000 appre-
hended illegal entries in El Centro Sector in 2016 “re-
main[] area[s] of high illegal entry.” (Dkt. No. 30-6,
Cayaban Decl., Ex. 11, 82 Fed. Reg. 35984; id., Ex. 12,
82 Fed. Reg. 42,830.)
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The parties present certain facts and data in var-
ying forms, based on geographic locations or years, to
support their respective positions. Plaintiffs focus on
the dramatic improvement over the years on the num-
ber of apprehensions. Again, the Court finds that both
sides offer conflicting plausible interpretations of sec-
tion 102(a). As a result, the Secretary’s decision to
adopt one interpretation over the other cannot consti-
tute an ultra vires act.

iii. “deter illegal crossings”

Coalition Plaintiffs contend that the border wall
prototype project, to evaluate various design features
for potential inclusion in a future border wall, is out-
side the scope of section 102 because it has no deter-
rent effect since there are gaps between each of the
eight prototypes built. They also contend that DHS
has already spent more than $2 billion to install 705
miles of fencing along the border and the two projects
are not “necessary ... to deter illegal crossings.” (Dkt.
No. 29-1 at 17.) The government argues that Coalition
Plaintiffs cannot second-guess the Secretary’s conclu-
sion that the projects “will further Border Patrol’s
ability to deter and prevent illegal crossings.” (Dkt.
No. 35-1 at 66.)

Section 102(a) provides that the Secretary must
take actions “necessary to install additional physical
barriers and roads” ... “to deter illegal crossings.”
8 U.S.C. § 1103(a). In the Waiver Determinations, the
Secretaries determined that the prototypes are “in-
tended to deter illegal crossings” and “necessary for
future border wall design and construction.” (Dkt. No.
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30-6, Cayaban Decl., Ex. 11, 82 Fed. Reg. at 35,985,
id., Ex. 12, 82 Fed. Reg. at 42,830.)

Once again, the issue of what constitutes “de-
ter[ing] illegal crossings” comes down to statutory in-
terpretation. The Secretary is granted broad discre-
tion in determining how to “achieve and maintain op-
erational control” of the border. Plaintiffs have not
1dentified “clear and mandatory” statutory language
that the Secretary violated to establish the claimed
ultra vires conduct.

iv. “most practical and effective”

California Plaintiffs argue that Defendants ex-
ceeded their authority by constructing fencing where
the barriers would not be “most practical or effective.”
See 8 U.S.C. § 1103(b)(1)(A). The facts show that the
project area sites are no longer high priority sites. Ac-
cording to a CBP document, the California border was
rated as “moderate” compared to “high” or “very high”
when i1t came to geographic/investment priorities.
(Dkt. No. 30-5, Cayaban Decl., Ex. 9 at 45.) Moreover,
in a television interview, Secretary of DHS Kelly
stated that the existing fencing is “very, very effec-
tive” and “remarkably effective in keeping down the
amount of illegal movements across” the border. Cal-
ifornia Plaintiffs argue that most of California’s
140 miles border already has fencing including the
Project Areas covered by the Waivers. (Dkt. No. 30-4,
Cayaban Decl., Ex. 1 at 10-14.)

Defendants respond that the Secretary’s decision

to assess where fencing “would be most practical and
effective”, 8 U.S.C. § 1103(b)(1)(A), did not limit the
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broad mandate of section 102(a). Moreover, sec-
tion 102 also provides that the Secretary is to deter-
mine whether the “use or placement of such resources
1s not the most appropriate means to achieve and
maintain operational control over the international
border.” 8 U.S.C. § 1103(b)(1)(D). They also argue
that the facts to support Plaintiffs’ conclusions are
misplaced as the CBP document relied upon was
dated March 27, 2017 which was five months prior to
the Secretary’s first waiver determination. Also, Sec-
retary Kelly’s comments did not specifically address
the San Diego Sector or El Centro Sector.

The Secretary of DHS has discretion to determine
“where fencing would be the most practical and effec-
tive” and California Plaintiffs’ facts do not demon-
strate that the Secretary contravened a “clear and
mandatory” provision in the statute.

v. “consultation”

Coalition Plaintiffs argue that the waiver is una-
vailable unless the Secretary has consulted with the
parties identified in section 102(b)(1)(C) which she
has not done. Defendants argue that the waiver pro-
vision does not expressly or implicitly depend on the
completion of the consultation requirement. Nonethe-
less, Defendants assert that they have and are still in
the process of complying with the consultation provi-
sion.

Based on the parties’ briefing and arguments at
the hearing, it did not appear that the Secretary had
complied with the consultation provision as to the bor-
der wall prototype project and the evidence provided
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did not support compliance with the consultation pro-
vision regarding the two replacement fences. There-
fore, at the hearing, the Court directed the parties to
file supplemental briefs on the consultation issue and
how the lack of consultation affects ultra vires and the
constitutional claims, if at all.17

The consultation provision states, “[iln carrying
out this section, the Secretary of Homeland Security
shall consult with the Secretary of the Interior, the
Secretary of Agriculture, States, local governments,
Indian tribes, and property owners in the United
States to minimize the impact on the environment,
culture, commerce, and quality of life for the commu-
nities and residents located near the sites at which
such fencing is to be constructed. 8 U.S.C.
§ 1103(b)(1)(C). This provision is mandatory.

According to Real Estate and Environmental
Branch Chief for the Border Patrol and Air and Ma-
rine Program Management Office (“‘BPAM”)!8, an of-
fice within the CBP, the prototype project began on
September 26, 2017 and was completed on October 26,
2017. (Dkt. No. 49-4, Ds’ Index of Exs., Ex. 31, En-

17 Defendants note and the Court recognizes that that Coalition
Plaintiffs are the only plaintiffs to have raised the consultation
issue in their summary judgment motion. To the extent all Plain-
tiffs raise similar arguments in their supplemental briefs, the
Court considers them.

18 The BPAM is responsible for constructing and maintaining fa-
cilities, tactical infrastructure and border infrastructure which
also includes environmental planning and compliance associated
with these activities. (Dkt. No. 49-4, Ds’ Index of Exs., Ex. 31,
Enriquez Decl. § 3.)
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riquez Decl. 9 11.) The prototype project area is lo-
cated on Federal government property and used as an
enforcement zone for border security purposes and is
heavily disturbed. (Id. 4 15.) CBP did not meet with
USDA, the State of California, local government or In-
dian Tribes as it determined they were not stakehold-
ers. (Id.) However, CBP met with one adjacent land-
owner and in response to the landowner’s concerns,
installed temporary fencing to prevent unauthorized
construction access across the landowner’s property.
(Id.) Prior to the San Diego Waiver, on July 13, 2017,
CBP met with U.S. Department of Interior, (“DOI”),
U.S. Fish and Wildlife Service, (“USFWS”), and Bu-
reau of Land Management (“BLM”)’s staff, toured the
project area and discussed potential environmental
impacts. (Id. § 16.) Before the waiver, CBP also met
with General Service Administration (“GSA”) to dis-
cuss potential environmental impacts and routing of
construction traffic as it manages an access road in
the project area. (Id. § 17.) CBP also conducted a field
survey concerning natural and biological resources
and the results are summarized in a final Biological
Resources Survey Report dated October 2017. (Dkt.
No. 49-5, Ds’ Index of Exs., Ex. 31.A, Enriquez Decl.,
Ex. A.) It also conducted a field survey and records
search to identify any cultural and historical re-
sources in the project area and the results are sum-
marized in a final Cultural Resources Survey Report
dated October 2017. (Dkt. No. 49-6, Ds’ Index of Exs.,
Ex. 31.B, Enriquez Decl., Ex. B.) After the surveys
were completed, CBP conducted additional consulta-
tion with DOI. (Dkt. No. 49-4, Ds’ Index of Exs., Ex.
31, Enriquez Decl. § 19.) In September 2017, CBP
sent USFWS the results of the biological survey and



54a

asked for input from USFWS concerning potential im-
pacts from the project but no response was provided.
(Id.) Based on the resource surveys, CBP prepared a
Memorandum for the Record (“MFR”) dated Septem-
ber 25, 2017 analyzing the potential environmental
impacts. (Id. § 21; Dkt. No. 49-7, Ds’ Index of Exs., Ex.
31.C, Enriquez Decl., Ex. C.) The Memorandum con-
cluded that the prototype project would have no im-
pact on cultural or historic resources and would not
have a significant impact on any endangered species
as there are no threatened and endangered species in
the project area, and no vernal pools, wetlands, or
other surface water located within the project area.
(Dkt. No. 49-4, Ds’ Index of Exs., Ex. 31, Enriquez
Decl. 4 22.) Further, CBP mandated its contractors to
follow certain Best Management Practices (“BMPs”).
(Id. 9 23.) CBP made adjustments to the prototype
project based on the results of the resource surveys
and consultation with stakeholders. (Id. g 20.)

The Calexico fence replacement project is located
primarily on federal land that is managed by CBP or
GSA and used primarily for border enforcement or
port operations. (Id. 9§ 37.) The project also includes a
Media and First Amendment area on land owned by
the City of Calexico. (Id.)

Prior to the Calexico Waiver Determination, on
July 13, 2017, CBP met with DOI representatives in-
cluding USFWS and BLM to provide information to
them, (id. § 38), and consulted with the California
State Historic Preservation Officer (“CASHPO”) and
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Native American Tribes to make sure the geo-tech-
nical testing did not impact historic or cultural re-
sources. (Id. g 39.)

After the Waiver Determination, CBP conducted
field surveys to identify natural and biological re-
sources which were summarized in a Biological Sur-
vey Report dated January 2018, (Dkt. No. 49-9, D¢’
Index of Exs., Ex. 31.E, Enriquez Decl., Ex. E), con-
ducted field surveys of cultural and historical re-
sources which are summarized in a Cultural Re-
sources Survey dated January 5, 2018, (Dkt. No.
49-10, D¢’ Index of Exs., Ex. 31.F, Enriquez Decl., Ex.
F), and conducted surveys to document and delineate
potential wetlands and waters in the project area
which are summarized in a Wetland Delineation Re-
port dated January 2018. (Dkt. No. 49-11, Ds’ Index
of Exs., Ex. 31.G, Enriquez Decl., Ex. G.) After the
surveys were completed, CBP conducted additional
outreach and sent consultation letters, on January 18
and 19, 2018, to USFWS, the California Department
of Fish and Wildlife, CASHPO, two Native American
tribes, the Colorado River Basin Regional Water
Quality Control Board (“CRBRWQCB”), the U.S.
Army Corps of Engineers Regulatory Division
(“USACE”), the Imperial Irrigation District (“IID”),
Imperial County Air Pollution Control District, and
the City of Calexico. (Dkt. No. 49-4, Ds’ Index of Exs.,
Ex. 31, Enriquez Decl. 9 41; Dkt. No. 49-12, Ds’ Index
of Exs., Ex. 31.H-Q, Enriquez Decl., Exs. H-Q.) To
date, CBP received responses from three entities, I1D,
CRBRWQCB, and USACE. (Dkt. No. 49-13, Ds’ Index
of Exs., Ex. 31.R-T, Enriquez Decl., Exs. R-T.) The
CBP concluded that the USDA and private property
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owners were not stakeholders in the Calexico replace-
ment fence project. (Id.) Based on this information,
CBP prepared the Calexico MFR. (Dkt. No. 49-8, D¢’
Index of Exs., Ex. 31.D, Enriquez Decl., Ex. D.)

The San Diego fence replacement project will oc-
cur on federal land. (Dkt. No. 49-4, Ds’ Index of Exs.,
Ex. 31, Enriquez Decl. § 26.) On July 13, 2017, prior
to the Waiver, CBP conducted an on-site meeting with
DOI, USFWS and BLM officials to discuss the project,
and USFWS provided CPB with data and information
concerning vernal pools and areas occupied by bur-
rowing owls and the possible presence of habitat for
the quino checkerspot butterfly and the California
gnatcatcher. (Id. § 27.)

CBP has conducted resource surveys, including
biological, cultural and wetlands within the project
area and is currently preparing these reports. (Id.
9 28.) Based on these surveys, CBP has made adjust-
ments to the San Diego fence replacement project. (Id.
9 29.) For example, CBP identified two historic sites
that will be avoided during construction and is plan-
ning on plant and topsoil salvage and making ar-
rangements to have full time environmental and his-
toric/cultural monitors on-site during construction.
(Id.) Prior to the start of construction, CBP will send
out letters to stakeholders including Federal, State,
and local agencies and Native Americans in the
Spring of 2018 to solicit more information. (Id. 9 30.)
Once that is completed, it will prepare an Environ-
mental Stewardship Plan (“ESP”) for public review
which will include its assessment of potential im-
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pacts, BMP’s, and if necessary, mitigation or conser-
vation measures. (Id.) Because of the project’s loca-
tion, CBP determined that the USDA and private
property owners “are not likely to be stakeholders for
this project.” (Id. 9 31.)

Consistent with Defendants’ prior argument that
“carrying out this section” applies to section 102 as a
whole, the Court concludes that the consultation pro-
vision applies to any border construction project un-
der section 102.

As to the prototype project, it appears that the
consultation requirement was met. Prior to the
Waiver Determinations, CBP met with representa-
tives of the DOI, including USFWS and BLM, as well
as GSA, as these are agencies that would be affected
by the project. (Dkt. No. 49-4, Ds’ Index of Exs., Ex.
31, Enriquez Decl. 9 16, 17.) They also met with one
landowner but it is not clear when that occurred; how-
ever, CBP responded by installing temporary fencing
due to the landowner’s concern. (Id. 9§ 15.) Defendants
did not believe that any other agencies would be af-
fected by the prototype project. (Id.)

Next, as to the Calexico replacement fence which
may have begun construction on February 15, 2018,
the CBP met with representatives of DOI, including
USFWS and BLM, as well as the CASHPO and Na-
tive American tribes before the Waiver Determina-
tion. (Id. 99 38, 39.) But it did not consult with the
City of Calexico prior to the Waiver Determination.
Instead, it sent a consultation letter on January 19,
2018 with a requested response date by February 2,
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2018. (Dkt. No. 49-12, Ds’ Index of Exs., Ex. 31.0, En-
riquez Decl., Ex. O at 15.) It also sent consultation let-
ters to nine additional identified stakeholders. (Id.,
Exs. H-Q.) To date, only three entities responded with
one entity seeking additional time. (Id., Exs. R-T.)
While the consultation letters were sent less than a
month before construction is to begin, it is not clear
that the consultation provision was violated.

As to the San Diego replacement project, so far,
CBP had a meeting with representatives of DOI,
USFWS and BLM, prior to the Waiver Determination
and subsequently conducted surveys but has not yet
consulted with other stakeholders.

Plaintiffs argue that the consultation should oc-
cur prior to any waiver determinations as that infor-
mation is critical in determining whether to waive
certain laws. In contrast, Defendants argue the con-
sultation provision does not expressly specify the sub-
ject matter for consultation, when the consultation
should happen, or the degree of consultation required.
Its purpose i1s to minimize the impact of construction
once a project has been selected. They also assert Con-
gress intended the consultation provision to be en-
forced through its appropriations power but then note
that for the appropriations for the projects at issue,
Pub. L. No. 115-31, 131 Stat. 135, 434 (May 5, 2017),
Congress did not require consultation. They further
claim that the saving clause precludes a private right
of action concerning the consultation requirement.

Plaintiffs’ argument that the consultation should
occur prior to any waiver determinations so that the



59a

Secretary is fully informed when the determination is
made is logical. In addition, it makes sense that con-
sultation should occur before contracts are drafted
and executed so that the information can have a prac-
tical influence on the decision making process and to
permit environmental and mitigation measures to be
incorporated into the contract. The question is
whether such timing is mandatory. Section 102 does
not provide any specific limitation or guidance con-
cerning when or how consultation is to occur except
expressly stating who shall be consulted.

Consultation on the Calexico replacement wall is
on-going and responses may be forthcoming despite
the fact that construction on the project may have al-
ready begun. In the Court’s opinion, the belated con-
tact with stakeholders reduces the practical benefit of
the consultation process. But given the lack of a “clear
and mandatory” mandate regarding the timing of con-
sultation, the Court cannot conclude that the Secre-
taries acted in excess of their delegated powers by ap-
proving the waivers or executing construction con-
tracts prior to completing the consultation process.

vi. “necessary to ensure expeditious
construction”

Section 102(c) provides that the Secretary of the
DHS “shall have the authority to waive all legal re-
quirements” that the Secretary, in his or her “sole dis-
cretion” determines “necessary to ensure expeditious
construction of the barriers and roads under this sec-
tion.” 8 U.S.C. § 1103(c)(1). This mandatory language
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gives the Secretary of the DHS discretion to make this
determination.

Coalition Plaintiffs argue that section 102(c)’s
waiver is subject to the Secretary’s determination
that it is “necessary to ensure expeditious construc-
tion of the barriers and roads under this section”, 8
U.S.C. § 1103(c)(1), but the government has failed to
provide any information or bases to support the con-
clusion that these waivers are necessary. Meanwhile,
Center Plaintiff contends that section 102(c)’s re-
quirement that waivers be “necessary to ensure expe-
ditious construction” demonstrates that Congress in-
tended to limit the scope of the section 102(c) waiver
to specific border barriers under section 102(b). They
contend that a logical interpretation of “expeditious
construction” is that Congress provided the DHS Sec-
retary with the authority to waive laws in order to
build the specific border barriers required under sec-
tion 102(b) as soon as possible after the law’s enact-
ment and not to the wall replacement project or the
prototype project started a decade later. Also, the text
of the statute indicates that the waiver authority was
intended to apply only for specific projects mandated
by section 102(b) which have long been completed.

Here, the words used by Plaintiffs in their argu-
ment such as “logical interpretation” “intended” and
“[i[t 1s far more reasonable to limit the 102(c) waiver
authority to those barriers that have been specifically
mandated by Congress under §102(b) than to adopt
the government’s boundless interpretation”, (Dkt. No.
28-1 at 39), demonstrate that a determination that a
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wailver 1s “necessary to ensure expeditious construc-
tion of barriers and roads” is one of statutory inter-
pretation. The Court cannot conclude that the Waiver
Determinations are in contravention of clear and
mandatory language in section 102(c). See Staacke,
841 F.2d at 282 (where the statute is subject to two
plausible interpretations, the Secretary of Labor’s in-
terpretation cannot constitute a “violation of a clear
mandatory mandate” and noting that the Secretary’s
statutory discretion to make policy choices with disa-
bility decisions is “virtually limitless”).

c. Whether Section 102(c)’s Waiver Author-
ity has Expired

Center Plaintiff argues that there is no evidence
in the text or the legislative history that Congress in-
tended the waiver authority to exist in perpetuity or
even that Congress intended the waiver authority to
be extended beyond the initial San Diego fence. They
argue that expeditious construction refers solely to
section 102(b) projects as there are time constraints
limiting DHS’s authority to determine “other mile-
age” to expire on December 31, 2008. California Plain-
tiffs similarly argue that the 2008 amendment im-
posed deadlines for the expedited construction of fenc-
ing in priority areas. In 2008, former Secretary of
DHS Chertoff identified more than 370 miles of prior-
ity areas and by April 2013, DHS reported it had com-
pleted all but a one-mile stretch of these projects
which involved 705 miles of fencing. (Dkt. No. 30-4,
Cayaban Decl, Ex. 5; id., Ex. 6.)
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Defendants contend that Plaintiffs’ argument
that the December 31, 2008 deadline in sec-
tion 102(b)(1)(B) applies generally to section 102(c) or
section 102 as a whole is implausible. Nothing in the
statute demonstrates that Congress intended the
waiver authority to sunset and that expeditious con-
struction is limited to section 102(b). When Congress
amended section 102(b) in December 2007, it man-
dated that about half of the “not less than 700 miles”
be completed within a year, by December 31, 2008.
Because Congress did not provide a deadline for the
remaining miles, they argue that there is no expira-
tion date on building additional fencing. Moreover,
they assert that the section 102(c) waivers would be
applicable to the remaining miles to be built.

In 2008, Congress amended section 102(b) requir-
ing DHS to construct reinforced fencing “along not
less than 700 miles of the southwest border where
fencing would be most practical and effect.” 8 U.S.C.
§ 1103(b)(1)(A). As to priority areas, section 102(b)
mandated that the DHS Secretary “identify 370
miles, or other mileage determined by the Secretary”
and the authority to determine “other mileage” would
expire on December 31, 2008 and Congress imposed a
deadline of December 31, 2008 to complete construc-
tion of the fencing. Id. § 1103(b)(1)(B).

In United States v. Arizona, No.CV
10-1413-PHX-SRB, 2011 WL 13137062, at *8 (D. Az.
Oct. 21, 2011), the district court addressed sec-
tion 102(b)(1)(A)’s mandate directing the Secretary to
construct 700 miles of fencing. In that decision, the
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district court stated that there are no deadlines re-
quiring completion of the fencing and infrastructure
projects by a specific time. Id. at 8. It explained that
section 102 uses mandatory language but grants the
Secretary “substantial discretion” in determining
“how, when, and where to complete the construction.”
Id.

This argument is similar to Plaintiffs’ earlier ar-
gument that section 102(c)’s waiver provision applies
only to projects identified in section 102(b) which was
previously rejected by the Court. The parties’ varying
plausible interpretations concerning the scope of sec-
tion 102(c) demonstrate that the statutory language
is not clear and unambiguous and the parties’ argu-
ment is essentially a dispute regarding statutory in-
terpretation. As such, Plaintiffs have not demon-
strated that the Secretaries violated a clear and man-
datory statutory provision.

d. Whether Section 102 Requires that the
Waiver Determinations Include Findings

California Plaintiffs assert that the Waivers are
invalid because the Secretaries failed to make the req-
uisite findings to demonstrate the requirements of
section 102 and only used boiler plate language copied
from section 102 without providing reasons behind
each Waiver Determination. (Dkt. No. 30-2 at 34-35.)
Defendants respond that nothing in section 102(c) re-
quires that the Secretaries explain the factual basis
of their Waiver Determinations in the Federal Regis-
ter.
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California Plaintiffs cite to Dickson v. Sec’y of De-
fense, 68 F.3d 1396, 1404-05 (D.C. Cir. 1995) and Or-
ganized Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d
956, 967 (9th Cir. 2015) in support of their argument.
These cases involve agency determinations that were
found to be arbitrary and capricious under the APA
where an agency failed to provide a reasoned expla-
nation for its decision. Unlike the current case, the
challenged agency rulings in those cases were subject
to judicial review. In this case, the APA’s standard of
review and requirement for findings concerning an
agency’s decision are inapplicable.

Section 102 only requires that the Secretary’s de-
cision be “published in the Federal Register.” 8 U.S.C.
§ 1103(c)(1). While the Waiver Determinations use
predicate terms in section 102 such as “areas of high
1llegal entry”, “necessary”, “deter and prevent illegal
crossings” and “most practical and effective”, Plain-
tiffs have not demonstrated that more is mandated
under section 102 to support an ultra vires claim. Ac-
cordingly, the Court concludes that California Plain-

tiffs’ argument lacks merit.

In view of the foregoing, the Plaintiffs have failed
to demonstrate that the waivers violated a clear and
mandatory provision of section 102. Consequently,
the Court lacks jurisdiction to hear any non-constitu-
tional claim.
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2. Whether Barring Review Deprives
Plaintiffs of a Meaningful and Adequate Means
of Violating Their Statutory Rights

The second step in an ultra vires analysis requires
that Plaintiffs demonstrate that barring review would
deprive them of a “meaningful and adequate means of
vindicating” their statutory rights. See MCorp., 502
U.S. at 43. Analogizing to 42 U.S.C. § 1983 cases and
private right of actions cases, Defendants argue that
California Plaintiffs have not identified a statutory
right in section 102 as opposed to a statutory obliga-
tion. See California Sportfishing Prot. Alliance v. U.S.
Bureau of Reclamation, 15¢v912 LJO BAM, 2015 WL
6167521, at *11 n. 8 (E.D. Cal. Oct. 20, 2014) (water
quality standards are better described as “statutory
obligations” rather than “statutory rights.”).

Meanwhile, no Plaintiff has conducted a meaning-
ful analysis on this prong. Instead, California Plain-
tiffs generally assert that the absence of district court
jurisdiction will deprive them of adequate means to
vindicate their statutory rights. (Dkt. No. 30-2 at 24.)
Assuming for argument’s sake that Plaintiffs satis-
fied the second prong, they have failed to establish the
first prong. That is, the Court concludes that Plain-
tiffs have not established a plain violation of an un-
ambiguous and mandatory provision of section 102,
and, therefore, the Court lacks jurisdiction to hear
non-constitutional claims under section 102(c)(2)(A).
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E. Whether the Secretaries’ Decisions un-
der Sections 102(a) & (b) are Subject to APA Re-
view

In order to invoke judicial review under the APA,
Coalition Plaintiffs present an alternative argument
starting with a strong presumption of judicial review
of agency action.® They argue that the judicial review
limiting provision of section 102(c) is distinct from
sections 102(a) & (b) because the Secretary must com-
ply with the requirements of sections 102(a) and (b)
prior to invoking the waiver provision. Therefore, be-
cause sections 102(a) and (b) are separate determina-
tions from section 102(c), and the waivers constitute
final agency decisions reviewable by a district court,
the Secretaries’ decisions on the two projects are sub-
ject to APA review and under the APA, the two Waiv-
ers are “arbitrary, capricious, and abuse of discretion,
or otherwise not in accordance with the law.” See 5

U.S.C. § 706(2)(A).

Specifically, Coalition Plaintiffs contend that the
language “notwithstanding any other provision of
law” which 1s contained in section 102(c)(1) “demon-
strates an intent to limit the waiver authority solely
to laws other than the one in which the waiver is con-
tained, meaning the requirements of the section itself
are not waivable.” (Dkt. No. 29-1 at 13.) Accordingly,
the requirement of “high illegal entry” and the “con-
sultation” requirements of sections 102(a) and (b)

19 In contrast, Center Plaintiff conceded that the strong pre-
sumption of judicial review is rebutted by the express statutory
language of section 102(c). (Dkt. No. 28-1 at 22.)
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must be satisfied before the Secretary can invoke sec-
tion 102(c)’s waiver authority.

Defendants counter that the section 102(c) waiver
determination arises from “any action undertaken”
pursuant to section 102(c)(1) and cannot be separated
from sections 102(a) or (b). They contend that Plain-
tiffs improperly seek to challenge findings that are in-
tegral to the waiver determination itself. Even if the
phrase “pursuant to paragraph (1) in sec-
tion 102(c)(2)(A), refers to the waiver determination
in isolation, the terms “any action undertaken ... pur-
suant to paragraph (1)” and “all clauses or claims aris-
ing from” such actions or decision, broadens the judi-
cial review provision to include more than just the
waiver determination, itself. Next, they contend that
Plaintiffs’ reading that provides sections 102(a) and
(b) are subject to APA review would frustrate Con-
gress’ purpose in enacting the jurisdictional limita-
tion and waiver provisions which were intended to
prevent litigation delays since any invocation of the
waiver would be subject to APA review to determine
whether the waiver was justified in the first place.

In reply, Coalition Plaintiffs argue that the Secre-
taries’ decisions under section 102(c)(1) to waive any
laws as “necessary to ensure expeditious construc-
tion” do not address whether there is authority to con-
struct the border projects themselves. The authority
to construct the border projects are in sections 102(a)
and (b). They also argue that these decisions are final
agency decisions as they mark the “consummation” of
the agency’s decisionmaking and “alter[] the legal re-
gime to which the action agency is subject”. (Dkt. No.
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38 at 13.) “[S]ince subsections 102(a) and (b) are final
agency actions and outside the scope of subparagraph

102(c)(2)(A), the Court may review these actions pur-
suant to 5 U.S.C. § 706(2).” (Id.)

Under the APA, “[a] person suffering a legal
wrong because of agency action, or adversely affected
or aggrieved by agency action within the meaning of
the relevant statute, is entitled to judicial review
thereof.” 5 U.S.C. § 702. Court are limited to review of
a final agency action. Or. Nat’l Desert Ass’n v. U.S.
Forest Serv., 465 F.3d 977, 982 (9th Cir. 2006). Under
the APA, the court determines whether the agency ac-
tions are “arbitrary, capricious, or an abuse of discre-
tion.” 5 U.S.C. § 706(2)(A). However, judicial review is
not available “to the extent that statutes preclude
[it].” 5 U.S.C. § 701(a)(1); see also Pinnacle Armor,
Inc. v. United States, 648 F.3d 708, 719 (9th Cir.
2011) (citing 5 U.S.C. § 701(a)(2)).

Section 102(c)(2)(A) provides that

The district courts of the United States shall
have exclusive jurisdiction to hear all causes
or claims arising from any action undertaken,
or any decision made, by the Secretary of
Homeland Security pursuant to paragraph
(1). A cause of action or claim may only be
brought alleging a violation of the Constitu-
tion of the United States. The court shall not
have jurisdiction to hear any claim not speci-
fied in this subparagraph.

8 U.S.C. § 1103(c)(2)(A). This is an express statutory
bar on judicial review of non-constitutional claims
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and APA review is not allowed. However, the question
1s whether the express statutory bar applies solely to
section 102(c) decisions or to the entirety of sec-
tion 102, including sections 102(a) and (b).

The judicial review provision under sec-
tion 102(c)(2)(A) states that the district courts have
exclusive jurisdiction to “hear all causes or claims
arising from any action undertaken” ... “pursuant to
paragraph (1).” While paragraph (1) refers to the Sec-
retary’s waiver authority, the language “all causes or
claims arising from any action undertaken” is broad
enough to encompass the determination under sec-
tion 102(a) that the two projects are “necessary” to
“deter illegal crossings in areas of high illegal entry
into the United States.” See 8 U.S.C. § 1103(a); U.S.
Dept. of Energy v. Ohio, 503 U.S. 607, 626 (1992) (de-
scribing “arising under Federal law” in the case as a
“broad” and “seemingly expansive phrase”); Ford Ord
Toxics Project, Inc. v. Cal. E.P.A., 189 F.3d 828, 832
(9th Cir. 1999) (statutory language that district
courts have exclusive jurisdiction over “all controver-
sies arising under” CERCLA, indicated “Congress
used language more expansive than would be neces-
sary if it intended to limit exclusive jurisdiction to
‘those claims created by CERCLA™); North East Ins.
Co. v. Masonmar, Inc., No. 13cv364 AWI SAB, 2014
WL 1247604, at *6 (E.D. Cal. Mar. 25, 2014) (Califor-
nia courts gives terms such as “arising out of” and
“arising from” expansive meanings); Nova Biomedical
Corp. v. Moller, 629 F.2d 190, 195 n. 9 (1st Cir. 1980)
(noting that other courts have adopted an expansive
view of “arising from” language).
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Based on the statutory language, the Court de-
clines to adopt Coalition Plaintiffs’ argument that
APA review is available for decisions made solely un-
der sections 102(a) and (b). The judicial review bar of
non-constitutional challenges applies to any action
taken to invoke the section 102(c) waiver authority
which includes actions under sections 102(a) and (b).

In conclusion, the Court GRANTS Defendants’
motions for summary judgment on non-constitutional
claims alleging violations of NEPA, the ESA, the
CZMA and the APA, and DENIES Plaintiffs’ motions
for summary judgment on these claims. Next, the
Court considers Plaintiffs’ constitutional challenges
which are subject to review by this Court. See 8 U.S.C.
§ 1103(c)(2)(A).

F. Constitutional Violations

1. Articlel, Section 1—Non-Delegation
Doctrine & Separation of Powers20

All Plaintiffs allege a violation of the non-delega-
tion doctrine arguing that section 102 allows the DHS
Secretary to pick and choose among enacted laws and

20 California Plaintiffs separate their separation of powers and
violation of the non-delegation doctrine into two causes of action
despite similar arguments on both claims. The Court also notes
that Coalition Plaintiffs have not sufficiently briefed the issue of
separation of powers. They raise the issue of “separation of pow-
ers” in a heading, but their analysis consists of essentially one
sentence. (Dkt. No. 29-1 at 34-35.) Because the non-delegation
doctrine is rooted in the principle of separation of powers, the
Court considers the two claims together. See Mistretta v. United
States, 488 U.S. 361, 371 (1989).
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determine, with unfettered discretion, which ones
shall be waived without specifically stating which
laws will be waived or why. In essence, Plaintiffs con-
tend, section 102(c) has granted the Executive Branch
a blanket waiver which is a violation of the non-dele-
gation doctrine and separation of powers.

“The nondelegation doctrine is rooted in the prin-
ciple of separation of powers that underlies our tripar-
tite system of Government.” Mistretta v. United
States, 488 U.S. 361, 371 (1989). Article I, Section 1 of
the Constitution vests all legislative powers in Con-
gress. U.S. Const. art. I, § 1. Generally, Congress can-
not delegate or transfer the legislative functions with
which it is vested. Panama Refining Co. v. Ryan, 293
U.S. 388, 425-26 (1935). The Supreme Court has rec-
ognized, however, “that the separation-of-powers
principle, and the nondelegation doctrine in particu-
lar, do not prevent Congress from obtaining the assis-
tance of its coordinate Branches.” Mistretta, 488 U.S.
at 372. “In our increasingly complex society, replete
with ever changing and more technical problems,
Congress simply cannot do its job absent an ability to
delegate power under broad general directives.” Id.
(citing Opp Cotton Mills, Inc. v. Adm’r of Wage and
Hour Div. of Dept. of Labor, 312 U.S. 126, 145 (1941)).

As a result of this broad constitutional standard,
the Supreme Court has upheld all Congressional del-
egations of power since 1935.21 See Mistretta, 488 U.S.

21 Notably, although the Court has not since struck down a chal-
lenged statute, it has narrowly construed statutory delegations.
See, e.g., Indus. Union Dep’t, AFL-CIO v. American Petroleum
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at 373 (noting that since 1935, “... we have upheld,
again without deviation, Congress’ ability to delegate
power under broad standards”); Loving v. United
States, 517 U.S. 748, 771 (1996) (affirming that “... we
have since upheld, without exception, delegations un-
der standards phrased in sweeping terms”). Mean-
while, in 1935, the Supreme Court struck down two
statutes on delegation grounds. See A.L.A. Schechter
Poultry Corp. v. United States, 295 U.S. 495 (1935)
(invalidating the delegation of code-making authority
contained in the National Industrial Recovery Act as
unconstitutional because of the Act’s failure to impose
limitations on discretion); Panama Refining Co., 293
U.S. at 388 (invalidating the delegation of power to
the President to “prohibit the transportation ... of pe-
troleum” as exceeding constitutional limits because
Congress failed to articulate a policy to limit the Pres-
1dent’s discretion).

The Supreme Court has held that Congress may
delegate its authority so long as it provides, by legis-
lative act, “an intelligible principle to which the per-
son or body authorized to [act] is directed to conform.”
Id. (citing J.W. Hampton, Jr. & Co. v. United States,
276 U.S. 394, 406 (1928)). Under the intelligible prin-
ciple standard, a statute delegating authority is con-
stitutional if it “clearly delineates [(1)] the general

Inst., 448 U.S. 607, 646 (1980) (standard promulgated by Occu-
pational Safety and Health Act (“OSHA”) limiting occupational
exposure to benzene held to be invalid); Nat’l Cable Television
Ass’n. v. United States, 415 U.S. 336, 342 (1974) (challenge to
revision of fee schedule by the Federal Communications Com-
mission was remanded to Commission to use the proper stand-
ard in setting annual fee).
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policy, [(2)] the public agency which is to apply it, and
[(3)] the boundaries of the delegated authority.” Mis-
tretta, 488 U.S. at 372-73 (citing American Power &
Light Co. v. SEC, 329 U.S. 90, 105, (1946)).

In addition, while courts have recognized limits
on Congress’ authority to delegate its legislative
power, those limits are less rigid where the entity “it-
self possesses independent authority over the subject
matter.” Loving, 517 U.S. at 772 (quoting United
States v. Mazurie, 419 U.S. 544, 556-57 (1975)); see
also United States v. Curtiss-Wright Export Corp., 299
U.S. 304, 319-22 (1936).

Accordingly, there are two inquiries this Court
must consider when determining whether sec-
tion 102(c) 1s a constitutional delegation of power: (1)
whether section 102 meets the three requirements of
the intelligible principle standard; and (2) whether
the degree of discretion granted to the DHS Secretary
in section 102(c) is appropriate considering the Secre-
tary’s independent authority over the subject matter.
See Mistretta, 488 U.S. at 372-72; Loving, 517 U.S. at
772.

a. Prong One: Whether Section 102
Clearly Delineates a “General
Policy”

Coalition Plaintiffs claim that section 102 fails to
1dentify a general policy because prior courts identi-
fied different general policies. They cite to two recent
cases, Sierra Club, 2005 WL 8153059, and Defenders
of Wildlife v. Chertoff, 527 F. Supp. 2d 119 (D.D.C.
2007), cert denied, 554 U.S. 918 (2008), where the
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courts stated different policy goals in section 102. Co-
alition Plaintiffs assert “[w]hen courts cannot identify
a common statutory policy goal, and the policy some
did point to was incorrect, the statutory scheme can-
not survive Mistretta scrutiny.” (Dkt. No. 29-1 at 30.)

Defendants argue that Congress defined a “gen-
eral policy” to guide the DHS Secretary on how to ex-
ercise its delegated authority, satisfying the first
prong of the intelligible principle standard. That pol-
icy 1s install necessary barriers and roads to “deter 1l-
legal crossings in areas of high illegal entry into the
United States” through, under section 102(c) “expedi-
tious construction of barriers and roads under this
section.” (Dkt. No. 35-1 at 71.) Defendants further
contend that there is no conflict between the state-
ments of general policy by the Sierra Club and the De-
fenders of Wildlife courts. Rather, one is just more
specific than the other. Id. Furthermore, later courts
found no conflict in the prior courts’ conclusions as to
the general policy.

Under section 102(a), the general policy states the
Secretary of DHS shall take actions as necessary to
“deter illegal crossings in areas of high illegal entry
into the United States.” 8 U.S.C. § 1103(a). To carry
out this policy, Congress authorizes the DHS Secre-
tary to “take such actions as may be necessary to in-
stall additional physical barriers and roads.” Id.

The first district court to address whether the
amended section 102 contains a “general policy” was
in this district. In Sierra Club, the court held that “im-
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provement of U.S. border protection is the ‘clearly de-
lineated general policy.” Sierra Club, 2005 WL
8153059, at *6. Two years later, the District of Colum-
bia District Court addressed this same question and
similarly found that the general policy was clearly de-
lineated as “to expeditiously ‘install additional physi-
cal barriers and roads ... to deter illegal crossings in
areas of high illegal entry.” Defenders of Wildlife, 527
F. Supp. 2d at 127. Notably, the court further held
that this identification of the statute’s general policy
was not contrary to that recognized by the Sierra Club
court, but rather “in accord with the only other deci-
sion to address the question of whether [IIRIRA’s]
waiver provision is a constitutional delegation.” Id.
(citing Sierra Club, 2005 WL 8153059, at *6).

While using slightly different language, both
courts identified the general policy as border protec-
tion. Both courts identified deterrence of illegal cross-
Ing as a motivating factor in this policy. And both
courts recognized that in articulating this policy, Con-
gress permitted the construction of physical barriers
and roads.

Moreover, the District Court for the Western Dis-
trict of Texas noted the general policy of section 102
to be “construction of a border fence” which is con-
sistent with the general policy asserted in Sierra Club
and Defenders of Wildlife. Cnty. of El Paso v. Chertoff,
No. EP-08-CA-196-FM, 2008 WL 4372693, at *3 (W.D.
Tex. Aug. 29, 2008). Thus, while prior courts have
used different language to articulate Congress’s
stated policy goal, they do not provide contradictory
interpretations of section 102’s general policy.
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Therefore, the Court finds that Congress clearly
delineated the “general policy” of section 102 as deter-
rence of illegal crossings through construction of ad-
ditional physical barriers to improve U.S. border pro-
tection, 8 U.S.C. § 1103, and has satisfied the first
prong of the intelligible principle standard.

b. Prong Two: Whether Section 102
Clearly Delineates a Public
Agency

It 1s undisputed that IIRIRA satisfies the second
prong of the intelligible principle standard because
“the Secretary of Homeland Security” is to apply the

general policy. See 8 U.S.C. § 1103(c)(1).

c. Prong Three: Whether Sec-
tion 102 Clearly Delineates “the
Boundaries of Delegated Author-
ity”

All Plaintiffs challenge section 102(c) on the third
factor of the intelligible principle standard, arguing
that the boundaries of the delegated authority are not
clearly delineated. They distinguish the Waivers from
past waivers found to be constitutional. Past waivers
focused solely on building new fencing pursuant to the
specific mandates of Congress in section 102(b) which
limited the DHS Secretary’s waiver authority to the
initial border construction. However, the Waivers at
1ssue concern projects not previously identified by sec-
tion 102. Therefore, they argue that the grant of
waiver authority does not apply to these new projects.
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Defendants argue that Congress provided specific
boundaries for its delegated authority, satisfying the
third prong of the intelligible principle standard. This
authority may only be exercised to “waive all legal re-
quirements [the] Secretary ... determines necessary
to ensure expeditious construction of the barriers and
roads under this section.” (Dkt. No. 35-1 at 72.) The
boundaries, they contend, are both geographic, DHS
can only waive laws in connection with construction
of a physical barrier at the U.S. border, and tempo-
rally necessary, DHS can only waive laws necessary
to quickly construct a wall. Contrary to Plaintiffs’ de-
mand for specificity, the boundary need not include
specific criteria or guidelines.2?2 In short, Congress has
the power to be flexible and broad when delegating
authority.

Here, section 102(c) provides boundaries that
limit the Secretary’s authority to waive all laws that
are “necessary to ensure expeditious construction of
the barriers and roads.” See Defenders of Wildlife, 527

22 California Plaintiffs argue that Defendants fail to address
their argument that while the non-delegation doctrine applies to
cases where Congress provides the Executive power to decide
which laws could be modified or terminated and under what cir-
cumstances, it has not authorized the Secretary to pick and
choose among enacted laws and decide, which legislation to
waive. Section 102 does not provide the Secretary with guidance
as to which laws are to be waived or why. Because Defendants
failed to address this argument, California Plaintiffs argue sec-
tion 102(c) is unconstitutional and must be invalidated. How-
ever, Defendants addressed the boundaries of the Secretary’s au-
thority to waive laws limited to construction along the U.S. bor-
der and only those laws “necessary to ensure expeditious con-
struction.” (Dkt. No. 42 at 37.)
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F. Supp. 2d at 127 (boundaries clearly defined by Con-
gress’ requirement that Secretary may only waive
laws that he determines are “necessary to ensure ex-
peditious construction”); Sierra Club, 2005 WL
8153059, at *6 (boundary of authority was limited to
actions “necessary to install additional barriers and
roads” and specifically, the construction of the Triple
Fence in San Diego); Cnty. of El Paso, 2008 WL
43726993, at *4 (boundaries clearly defined relying on
reasoning in Sierra Club and Defenders of Wildlife).

While it is true that section 102(c) contains con-
siderably fewer details than other challenged stat-
utes, 23 the Supreme Court does not demand that Con-
gress outline specific factors or criteria when delegat-
ing authority.24 Rather, Congress need only delineate
the boundaries of the delegated authority in broad
and general terms. See Opp Cotton Mills, Inc., 312
U.S. at 145. For example, in upholding Congress’s
broad delegation of power to the EPA Administrator,
the Whitman Court noted that “even in sweeping reg-
ulatory schemes we have never demanded ... that
statutes provide a ‘determinate criterion’ for saying

23 In Mistretta, for example, the statute in question authorized
an independent Sentencing Commission to formulate sentencing
guidelines for federal offenses. Mistretta, 488 U.S. at 367. Con-
gress identified three goals, four purposes, numerous guidelines,
eleven factors for sentencing consideration, a prohibition on cer-
tain factors for sentencing consideration. Mistretta, 488 U.S. at
374-78.

24 In fact, the Court in Mistretta even recognized that the Act in
question set forth “more than merely an ‘intelligible principle.”
Mistretta, 488 U.S. at 379 (emphasis added).
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‘how much [of the regulated harm] is too much.” Whit-
man v. American Trucking Ass’ns, 531 U.S. 457, 475
(2001). This is consistent with prior Supreme Court
precedent holding that “[o]nly if we could say that
there i1s an absence of standards for the guidance of
the Administrator’s action, so that it would be impos-
sible in a proper proceeding to ascertain whether the
will of Congress has been obeyed, would we be justi-
fied in overriding [Congress’s] choice of means for ef-
fecting its declared purpose....” Yakus v. United
States, 321 U.S. 414, 426 (1944).

Section 102 of ITRIRA is easily distinguishable
from the statutes in Panama Refining Co. and A.L.A.
Schechter Poultry Corp. The statute at issue in Pan-
ama Refining Co. “provided literally no guidance for
the exercise of discretion,” while the statute chal-
lenged in A.L.A. Schechter Poultry Corp “conferred
authority to regulate the entire economy on the basis
of no more precise a standard than stimulating the
economy by assuring ‘fair competition.” Whitman,
531 U.S. at 474.

Here, however, Congress expressly limits the
DHS Secretary’s discretion to waive laws to those
“necessary to ensure expeditious construction of the
barriers and roads under this section.” 8 U.S.C.
§ 1103(c)(1). Congress’s use of the word “necessary” to
define the scope of discretion is well with the limits of
non-delegation precedents. In Touby, for example, the
Supreme Court upheld a provision of the Controlled
Substances Act that permitted the Attorney General
to schedule a drug when doing so is “necessary to
avoid an imminent hazard to the public safety.” Touby



80a

v. United States, 500 U.S. 160, 165 (1991). Similarly,
in Indus. Union Dep’t, the Supreme Court upheld a
provision of the Occupational Safety and Health Act
that empowered the Secretary of Labor to promulgate
standards that are “reasonably necessary or appropri-
ate to provide safe or healthful employment and
places of employment.” Indus. Union Dep’t., AFL-CIO
v. American Petroleum Inst., 448 U.S. 607, 646 (1980).
Finally, in Whitman, the Supreme Court upheld a
provision of the Clean Air Act that directed the EPA
Administrator to set standards that are “requisite to
protect the public health” with “an adequate margin
of safety.” Whitman, 531 U.S. at 475. “Requisite,” in
this context, “mean|[s] sufficient, but not more than
necessary.” Id. at 473. Furthermore, this limit on au-
thority is the same limit that was approved by the
court in Sierra Club.

Both Congress and the Executive share responsi-
bilities in protecting the country from terrorists and
contraband illegally entering at the borders. Border
barriers, roads, and detection equipment help provide
a measure of deterrence against illegal entries. With
section 102, Congress delegated to its executive coun-
terpart, the responsibility to construct border barriers
as needed in areas of high illegal entry to detect and
deter illegal entries. In an increasingly complex and
changing world, this delegation avoids the need for
Congress to pass a new law to authorize the construc-
tion of every border project. Similarly, Congress en-
acted a law which attempts to avoid delays caused by
lawsuits challenging the construction of barriers by
allowing the Secretary to waive the application and
enforcement of federal, state and local laws during the
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construction of a border barrier as necessary. The
Court concludes that Congress has clearly delineated
the “boundaries of delegated authority” in terms pre-
viously upheld by the Supreme Court, thereby satis-
fying the third prong of the intelligible principle
standard.

d. Whether Congress’s Grant of Au-
thority Constitutes “Unfettered
Discretion”

Coalition Plaintiffs cite to Zivotofsky to suggest
that the DHS secretary does not have exclusive con-
trol over foreign affairs, and thus the statutory grant
of discretion should be more limited. Zivotofsky v.
Kerry, 135 S. Ct. 2076, 2089-90 (2015). Defendants ar-
gue that the Executive Branch has significant, inde-
pendent control over immigration, foreign affairs, and
national security, and therefore broad waiver author-
ity is justified. (Dkt. No. 35 at 74.) They attack Coali-
tion Plaintiffs’ reliance on Zivotofsky and cite to bind-
ing precedent in support of their position. See Knauff
v. Shaughnessy, 338 U.S. 537, 542-43 (1950) (“The ex-
clusion of aliens is a fundamental act of sovereignty

. [and] 1s inherent in the executive power to control
the foreign affairs of the nation.”).

Congress can confer more discretion to an entity
when that entity already has significant, independent
authority over the subject matter. See Loving, 517
U.S. at 772-73. Here, Congress delegated broad au-
thority to the DHS Secretary, an agent of the Execu-
tive Branch. See 8 U.S.C. § 1103(c).
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As stated in Sierra Club, the Executive Branch
has independent and significant constitutional au-
thority in the area of “immigration and border control
enforcement and national security.” Sierra Club, 2005
WL 8153059, at *6 (citing Knauff, 338 U.S. at 542-43).
Additionally, the court in Save Our Heritage con-
firmed that the construction of San Diego barriers re-
late to “foreign affairs and immigration control—ar-
eas over which the Executive Branch traditionally ex-
ercises independent authority.” Save Our Heritage,
533 F. Supp. 2d at 63 (citing Defenders of Wildlife, 527
F. Supp. 2d at 129).

Nothing about DHS’s authority has changed since
prior rulings. The only difference between this case
and prior cases is the type of barrier being con-
structed. This distinction is not relevant under this
analysis.

Coalition Plaintiffs’ reliance on Zivotofsky is not
persuasive. The power contemplated in Zivotofsky
was the President’s power to recognize foreign nations
and governments and the issue was whether the Pres-
1dent has exclusive power to recognize nations. Zivo-
tofsky, 135 S. Ct. at 2084.

Here, the 1ssue is not whether the President has
exclusive power over foreign affairs, but whether the
DHS Secretary, acting as an agent of the Executive,
has significant, independent control over immigra-
tion. Therefore, because the DHS Secretary, acting as
an agent of the Executive Branch, has significant, in-
dependent authority over immigration, Congress is
justified in delegating broad authority. The Court
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concludes that section 102 does not violate the
non-delegation doctrine.

California Plaintiffs also present a separate argu-
ment that the lack of judicial review under sec-
tion 102 violates the non-delegation doctrine and es-
sentially imports a fourth requirement to the intelli-
gible principle standard. (Dkt. No. 30-2 at 45.) By lim-
iting review to only constitutional challenges, Califor-
nia Plaintiffs argue, Congress is preventing the judi-
cial branch from reviewing Congress’s delegation of
authority. California Plaintiffs further contend that
judicial review is the only way to ensure that the DHS
Secretary adheres to the intelligible principle Con-
gress provided. California cites to three Supreme
Court cases in support of this argument.2> In none of
these cases, however, did the Court strike down the
statute for lack of judicial review.26

Defendants argue that Plaintiffs’ argument has
been expressly rejected by the Ninth Circuit. United
States v. Bozarov, 974 F.2d 1037, 1041-45 (9th Cir.
1992). In Bozarov, the Ninth Circuit held that the

25 A.L.A. Schechter Poultry Corp., 295 U.S. at 533; American
Power & Light Co. v. SEC, 329 U.S. 90, 106 (1946); and Touby,
500 U.S. at 165.

26 In A.L.A. Schechter Poultry, the Court struck down the statute
not on the grounds that it lacked judicial review, but because of
the Act’s failure to impose limitations on discretion. 295 U.S. at
533. In American Power, the plaintiffs challenged the statute not
on the grounds that it lacked judicial review, but rather because
it lacked “ascertainable standards,” thereby granting the SEC
unfettered discretion. 329 U.S. at 104. In Touby, the dispositive
issue was not judicial review, rather whether the delegation af-
forded too much discretion. 500 U.S. at 165.
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non-delegation doctrine was not violated because the
EAA precluded judicial review. “In sum, we believe
that the Supreme Court cases upholding judicial pre-
clusion of agency decisions, the language of the APA,
and the fact that the EAA involves foreign policy is-
sues support our conclusion that the EAA’s preclusion
of judicial review is constitutional.” Id. at 1044. Fur-
thermore, the Ninth Circuit also noted that its conclu-
sion that the prelusion of judicial review did not vio-
late the non-delegation clause was “bolstered” by the
availability of judicial review for constitutional claims
and ultra vires claims. Id. at 1044-45. Similarly, in
Cnty. of El Paso, the same argument concerning
whether judicial review was a requirement of the in-
telligible principle standard was rejected by the court.
Cnty. of El Paso, 2008 WL 4372693 at *4-6.

It is true that the Supreme Court has recognized
that judicial review provides an important check on
the power delegated by Congress. See Touby, 500 U.S.
at 167-69; A.L.A. Schechter Poultry Corp., 295 U.S. at
533; Yakus, 321 U.S. at 426 (recognizing the im-
portance of judicial review by observing that one of
the purposes of requiring Congress to provide intelli-
gible principles was so that a tribunal “in a proper
proceeding [may] ascertain whether the will of Con-
gress has been obeyed.”). These cases recognize that
judicial review allows for the enforcement of the intel-
ligible principle requirement and the separation of
powers. At the same time, a Supreme Court nondele-
gation doctrine case has never turned on the presence
or absence of judicial review.
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While unlimited judicial review would assure
compliance with all legal requirements, it would de-
feat the purpose of the law to expedite the construc-
tion of border barriers and roads in areas where they
are needed. In this case, as in Bozarov, section 102 al-
lows judicial review of constitutional claims as well as
ultra vires claim which bolsters the conclusion that
section 102 does not violate the nondelegation doc-
trine. Accordingly, the California Plaintiffs’ argument
concerning violation of the non-delegation doctrine
based on lack of judicial review is unsupported by law.

In conclusion, the Court GRANTS Defendants’
motions for summary judgment and DENIES Plain-
tiffs’ motions for summary judgment on the Non-Del-
egation Doctrine and separation of powers claims.

2. Article II, Section 3 of the U.S. Constitu-
tion - Take Care Clause

Center Plaintiff alleges that the August 2 Waiver
Determination violates the Take Care Clause con-
tending that it applies to Executive Officers, includ-
ing the Secretary of DHS. First, it claims that the
DHS exceeded the authority delegated to it by issuing
the August 2 Waiver under section 102 even though
1t was not authorized by section 102(b). (Dkt. No. 28-1
at 42-43.) Second, it asserts that even if section 102(c)
waiver provision is not limited to those barriers man-
dated under section 102(b), the August 2 Waiver De-
termination does not comply with the direction in sec-
tion 102(a) that the barriers be built in “areas of high
illegal entry.” (Id. at 43.) Therefore, Center Plaintiff
argues, the August 2 Waiver Determination violated
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the Executive’s duty to faithfully execute the statu-
tory mandate. (Id.) The Center Plaintiff’'s SAC alleges
that “[almong the laws the Take Care Clause man-
dates be ‘faithfully executed’ are NEPA and the ESA,
as well as the conditions and limitations of IIRIRA
section 102 itself.” (Dkt. No. 16, SAC § 145.)

Defendants argue that the Take Care Clause only
applies to the actions of the President and not the Sec-
retary, that no court has treated the Take Care
Clause as a basis for affirmative relief, and that it is
an improper attempt by Center Plaintiff to recast its
ultra vires challenge under the Take Care Clause.

Article II, Section 3 of the United States Consti-
tution states that the President “shall take Care that
the Laws be faithfully executed.” U.S. Const. art. II,
§ 2, cl. 3.

First, the Court disagrees with Defendants’ argu-
ment that the Take Care Clause applies only to the
President, and not his cabinet members. “The vesting
of the executive power in the President was essen-
tially a grant of power to execute the laws. But the
President alone and unaided could not execute the
laws. He must execute them by the assistance of sub-
ordinates.” Myers v. United States, 272 U.S. 52, 117
(1926); see also Printz v. United States, 521 U.S. 898,
922 (1997) (“The Constitution does not leave to spec-
ulation who is to administer the laws enacted by Con-
gress; the President, it says, “shall take Care that the
Laws be faithfully executed,” Art. II, § 3, personally
and through officers whom he appoints ....”) Moreo-
ver, when the Supreme Court granted certiorari in
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United States v. Texas, it, sua sponte, asked for addi-
tional briefing on “Whether the Guidance2? violates
the Take Care Clause of the Constitution, Art. II, 3.”
United States v. Texas, 136 S. Ct. 906 (2016). The 1s-
sue was whether the Secretary of DHS’ actions estab-
lishing Deferred Action for Parents of Americans and
Lawful Permanent Residents (“DAPA”) violated the
Take Care Clause, an issue not addressed by the dis-
trict court.28 Texas v. United States, 86 F. Supp. 3d
591, 607 (2015). Therefore, the Supreme Court’s deci-
sion to sua sponte address the Take Care clause in re-
lation to an act of the Secretary of DHS indicates that
the Take Care clause applies not only to the President
but also his Executive officers.

As to whether the August 2 Waiver Determina-
tion violates the Take Care clause, Center Plaintiff
cites to three cases to support the assertion that the
Executive is required to “execute the laws, not make
them.” First, it cites to a sentence in the conclusion of
Medellin v. Texas, 552 U.S. 491, 532 (2008) stating

27 The government described Deferred Action for Parents of
Americans and Lawful Permanent Residents (“DAPA”) as “De-
ferred Action Guidance.” Texas v. United States, 86 F. Supp. 3d
591, 667 (2015).

28 The district court in Texas noted that the issue was whether
the Secretary of DHS has the power to establish DAPA stating
that the President had not issued any executive orders or presi-
dential proclamation or communique concerning DAPA but that
it was solely established by the Secretary. Texas, 86 F. Supp. 3d
at 607. In contrast, in this case, President Trump issued an Ex-
ecutive Order on January 25, 2017 directing the Secretary of
DHS to take steps to “obtain complete operations control ... of
the southern border.” (Dkt. No. 30-5, Cayaban Decl., Ex. 7, Ex-
ecutive Order, 82 Fed. Reg. 8793.)
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that the Take Care clause that laws be faithfully exe-
cuted requires the Executive to “execute the law, not
make them.” Id. at 532. But Medellin dealt with the
legal effect of an international treaty on domestic law.
Id. at 504. In fact, the Court mentioned that the Take
Care clause did not apply in the case since the Inter-
national Court of Justice’s decision was an interna-
tional judgment. Id. at 532. Medellin did not concern
a statute enacted by Congress and is not helpful in
the Take Care analysis.

Next, Center Plaintiff cites to Youngstown Sheet
& Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952) in sup-
port of its argument that the President’s power is to
faithfully execute the laws, not make them. Due to an
impending nation-wide strike of the steel mills, the
President, on his own, issued an Executive Order di-
recting the Secretary of Commerce to take possession
of most of the country’s steel mills and keep them run-
ning. Id. at 583. The steel mill owners filed suit alleg-
ing that the seizures were not authorized by Congress
or any other constitutional provision. Id. The Court
agreed explaining that the President’s power must
come from either an act of Congress or from the Con-
stitution. Id. at 585. However, 1n the case, the Execu-
tive Order “did not direct that a congressional policy
be executed in a manner prescribed by Congress—it
directs that a presidential policy be executed in a
manner prescribed by the President.” Id. at 588. Such
conduct to make laws is only delegated to Congress,
and not the President. Id. The Supreme Court af-
firmed the district court’s preliminary injunction re-
straining the Secretary from enforcing the Executive
Order. Id. at 584. In contrast, in this case, Congress
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enacted section 102(c), which grants the Secretary of
DHS not only the discretion to waive all laws when
“necessary to ensure expeditious construction of the
barriers and roads” but also discretion to determine
whether it is necessary to install barriers to deter “il-
legal crossings in areas of high illegal entry.” See 8
U.S.C. §§ 1103(a) & (c). Therefore, Youngstown Sheet
& Tube Co. does not support Center Plaintiff’s posi-
tion.

Finally, in Myers v. United States, 272 U.S. 52
(1926), the question presented to the Supreme Court
was “whether under the Constitution the President
has the exclusive power of removing executive officers
of the United States whom he has appointed by and
with the advice and consent of the Senate.” Id. at 60.
The case dealt with the power of the President to ap-
point and remove executive officers as opposed to the
discretion of the Secretary of the DHS to carry out sec-
tion 102, a provision enacted by Congress.

The cases cited by Center Plaintiff do not address
the application of the Take Care clause. It merely cite
to these cases for the assertion that the President’s
duty under the Take Care clause is to execute laws,
not make them. However, none of the cases cited by
Center Plaintiff address an executive head’s exercise
of his or her discretionary authority to carry out the
mandates of Congress. As a result, they provide no
guidance as to how the Take Care clause would or
should apply in this case. Moreover, given that the
challenged steps taken by the Secretary are ones that
are plausibly called for by an act of Congress, a Take
Care challenge in this case would essentially open the
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doors to an undisciplined and unguided review pro-
cess for all decisions made by the Executive Depart-
ment.

Consequently, Center Plaintiff has not demon-
strated that the Take Care clause in this case has
been violated. Thus, the Court GRANTS Defendants’
motion for summary judgment and DENIES Center
Plaintiff’'s motion for summary judgment on the Take
Care Clause claim.

3. Article I, Sections 2 & 3 of the United
States Constitution

California Plaintiffs argue that section 102(c) vio-
lates Article I, Sections 2 and 3 of the U.S. Constitu-
tion by allowing the Secretary to waive numerous
criminal laws concerning the border wall projects
without providing a specific list of criminal laws that
are waived.2® Defendants contend that California
Plaintiffs have provided no legal authority to support
their argument that Article I, Sections 2 and 3 ad-
dress Congress’ delegation of power to waive criminal
law to the Executive.

Article 1 Section 3 provides,

29 For example, California Plaintiffs argue the Secretary waived
the Resource Conservation Recovery Act, 42 U.S.C. § 6928,
which makes it a crime to knowingly dump hazardous waste that
puts another person in imminent danger of death or serious bod-
ily injury, and waived the Clean Water Act, 33 U.S.C. § 1319(c)
making it a crime to knowingly pollute a river, stream or other
water.
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Judgment in Cases of Impeachment shall not
extend further than to removal from Office,
and disqualification to hold and enjoy any Of-
fice ... but the Party convicted shall neverthe-
less be liable and subject to Indictment, Trial,
Judgment and Punishment, according to Law.

U.S. Const. art. I, § 3, cl. 7. This section concerns im-
peachment and punishment of conviction and is “an
attempt by the framers to anticipate and respond to
questions that might arise regarding the procedural
right of the accused during the impeachment pro-
cess.” United States v. Claiborne, 727 F.2d 842, 846
(9th Cir. 1984) (quoting United States v. Hastings, 681
F.2d 706, 710 (11th Cir. 1982)). California Plaintiffs
also cite to Article I, Section 2 which states that the
President “shall have Power to grant Reprieves and
Pardons for Offenses against the United States, ex-
cept in Cases of Impeachment.” U.S. Const. art I, § 2,
cl. 1.

California Plaintiffs invoke these two constitu-
tional provisions arguing that Congress cannot grant
the Executive Branch sweeping powers to waive fed-
eral criminal laws without specifically listing the
criminal laws to be waived and that it places the Ex-
ecutive Branch above the law. However, California
Plaintiffs provide no legal authority to support their
argument that Article I, Sections 2 & 3 supports their
proposition. None of their cited cases concern the ap-
plication of Article I, Sections 2 or 3 of the U.S. Con-
stitution. California Plaintiffs have not demonstrated
they are entitled to judgment as a matter of law that
section 102 and the Waiver Determinations violate
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Article I, Sections 2 and 3 of the U.S. Constitution.
The Court GRANTS Defendant’s motion for summary
judgment and DENIES California Plaintiffs’ motion
for summary judgment on this claim.

4. Article I, Section 7 of the U.S. Constitu-
tion - Presentment Clause

All Plaintiffs assert that the DHS Secretaries’
waiver of more than thirty environmental laws
through section 102(c) violates Article I, Section 7 of
the U.S. Constitution. They rely heavily on Clinton v.
City of New York, 524 U.S. 417 (1998) arguing that
allowing DHS to waive laws through section 102(c)
amounts to an amendment or repeal of statutes. Sec-
tion 102 gives the DHS Secretary “nearly unbridled
discretion” to waive laws and would waive laws in
which DHS has no expertise. (Dkt. No. 30-2 at 49.)
Since Congress provides no guidance as to which laws
to waive, the Secretary’s actions will solely reflect the
Executive’s will. (Id. at 50.)

Defendants argue that the waiver of the environ-
mental laws through section 102(c) does not amount
to an amendment or repeal of statute and only select
statutes are waived in an effort to build roads and
barriers next to portions of the border. Defendants
liken the waiver to an “executive grant of immunity
or waiver of claim” which “has never been recognized
as a form of legislative repeal.” Id. (quoting In re Nat’l
Sec. Agency Telecomm. Records Litig., 671 F.3d 881
(9th Cir. 2011)). Defendants argue that here, like in
Telecomm., there is no constitutional violation of the
Presentment Clause because the partially waived
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statutes remain the same from when Congress ap-
proved the statute and the President signed it. De-
fendants contend that here, unlike Clinton, there is
no separation of powers issue because Congress gave
DHS authority to partially waive statutes for a border
wall when Congress amended section 102. Defend-
ants distinguish the situation here from Clinton by
noting that DHS Secretary is implementing congres-
sional intent rather than rejecting it.

According to the Presentment Clause, [e]very Bill
which shall have passed the House of Representatives
and the Senate, shall, before it become a Law, be pre-
sented to the President of the United States: If he ap-
prove he shall sign it, but if not he shall return it, with
his Objections to that House in which it shall have
originated, who shall enter the Objections at large on
their Journal, and proceed to reconsider it. U.S.
Const. art 1., § 7. The Constitution does not allow the
Executive “to enact, to amend, or to repeal statutes.”
Clinton v. City of New York, 524 U.S. 417, 438 (1998).
“Amendment and repeal of statutes, no less than en-
actment, must conform with’ the bicameralism and
presentment requirements of Article 1.” Defenders of
Wildlife, 527 F. Supp. 2d at 123-24 (quoting INS v.
Chadha, 462 U.S. 919, 954 (1983)).

In Clinton, the U.S. Supreme Court invalidated
the Line Item Veto Act because “[i]n both legal and
practical effect,” the Line Item Veto gave the Presi-
dent the power to amend “Acts of Congress by repeal-
ing a portion of each.” Clinton, 524 U.S. at 438. In
Clinton, cancellation of legal provisions altered the
statute’s “legal force or effect.” Id. at 437. In essence,
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the Line Item Veto Act replaced the once le-
gally-passed bills with truncated replacements. Id. at
438. The Supreme Court considered this alteration a
disruption of the bicameralism and presentment re-
quirements of the Presentment Clause. Id.

This situation, however, is distinguishable from
Clinton. Here, the Waivers are narrow in scope and
only for the purpose of building border barriers some-
thing that is permitted by section 102(c). In Clinton,
the Line Item Veto Act rendered the cancelled legal
provisions powerless and effectively changed the law
entirely. Id. at 437. Here, the statutes largely retain
legal force and effect because the § 102(c) waivers only
disturb the waived statutes for a specific purpose and
for a specific time.

In Defenders of Wildlife, the district court ad-
dressed the plaintiffs’ presentment clause challenge
to section 102(c) and stated,

The REAL ID Act’s waiver provision differs
significantly from the Line Item Veto Act. The
Secretary has no authority to alter the text of
any statute, repeal any law, or cancel any
statutory provision, in whole or in part. Each
of the twenty laws waived by the Secretary on
October 26, 2007, retains the same legal force
and effect as it had when it was passed by
both houses of Congress and presented to the
President.

527 F. Supp. 2d at 124; see also Cnty. of El Paso, 2008
WL 4372693, at *6-7. The court also explained that
the waiver did not constitute an unconstitutional
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“partial repeal” because this was not an instance in
which “any waiver, no matter how limited in scope,
would violate Article I because it would allow the Ex-
ecutive Branch to unilaterally ‘repeal’ or nullify the
law with respect to the limited purpose delineated by
the waiver legislation.” Defenders of Wildlife, 527 F.
Supp. at 124. The Court concludes that the Secretar-
1es’ Waiver Determinations made pursuant sec-
tion 102(c) do not violate the Presentment Clause.
The Court GRANTS Defendants’ motions for sum-
mary judgment and DENIES Plaintiffs’ motions for
summary judgment on this issue.

5. Access to the Courts

a. Due Process/First Amendment
Right to Petition/Article 11130

Coalition Plaintiffs argue in their motion, but not
in their reply, in one paragraph, that section 102(c)(2)
deprives them of their due process rights and impairs

30 In reply, California Plaintiffs appear to assert a void-for-
vagueness challenge under the First Amendment in response to
an argument made in Defendants’ brief. (Dkt. No. at 25; Dkt. No.
35-1 at 84 n.53.) The void-for vagueness argument, raised ini-
tially in California Plaintiffs’ reply, morphed into a claim based
on the parties’ argument. California Plaintiffs did not raise the
issue of void for vagueness under the First Amendment in their
moving papers, and in fact, is not a claim alleged in their com-
plaint. Instead, their complaint and their moving brief claim
that section 102(c) is vague and therefore a violation of their due
process rights under the Fifth Amendment which is distinct from
a void-for-vagueness claim. The Court declines to address the
void-for-vagueness challenge, an issue not raised in California
Plaintiffs’ complaint or moving brief.
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their First Amendment right to petition the govern-
ment. (Dkt. No. 29-1 at 36-37.) They argue they have
a property and liberty interest in ensuring environ-
mental laws and interests are protected and sec-
tion 102(c)(2) removes any procedure that would pro-
tect their interests from arbitrary and capricious con-
duct by the Secretary.

California Plaintiffs argue that section 102(c)’s
unreasonable procedural hurdles violate Californians’
Article III and due process rights and the rights to po-
tential parties’ ability to petition the Court. They ar-
gue that the 2017 Waivers fail to identify the state
laws that are purportedly waived. They also argue
that the San Diego Waiver is vague when it states
that DHS intends to install “various border infra-
structure projects” within the “Project Areas” but fails
to describe these other projects. Next, they argue that
the San Diego Waiver does not provide reasonable no-
tice as to when undisclosed projects will be con-
structed and purports to waive federal and state laws
for the on-going maintenance of these structures.
These uncertainties leave California unable to deter-
mine whether the projects will be the types of projects
authorized by section 102, whether the areas will be
considered areas of high illegal entry at the time they
are installed and whether California should file a
claim to protect their individual rights. Also, by bar-
ring all non-constitutional claims, the California
Plaintiffs contend section 102(c)(2)(A) interferes with
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its right of access to the courts.3! California claims it
has an interest in enforcing its own state laws and to
preserve state property adjacent to the Projects.

Defendants claim that Plaintiffs have not demon-
strated that they have a cognizable life, liberty or
property interest for a due process violation. They
contend that California Plaintiffs’ assertion of Arti-
cle III standing is distinct from a liberty or property
interest protected by the Fifth Amendment.

The Fifth Amendment’s Due Process Clause
states “[n]o person shall ... be deprived of life, liberty,
or property, without due process of law.” U.S. Const.
amend. V. As a threshold, a plaintiff must show a lib-
erty or property interest protected by the Constitu-
tion. Ching v. Mayorkas, 725 F.3d 1149, 1155 (9th Cir.
2013).

31 California Plaintiffs also summarily argue that the 60 day
statute of limitations from the date of publication in the Federal
Register creates the risk that Californians will not learn about
the full extent of the 2017 Waivers as it lacks clarity and fails to
provide adequate notice which violates Article III of the U.S.
Constitution. Defendants respond that this challenge is an irrel-
evant hypothetical as their complaint was timely filed. Califor-
nia Plaintiffs do not reply to Defendants’ argument. The Court
agrees that California Plaintiffs are asserting an argument that
has no application to them as they filed their complaint timely;
moreover, they provide no case law to support their argument.
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Coalition Plaintiffs summarily state they have
property and liberty interests in ensuring environ-
mental laws and interest are protected.32 California
also claims it has an interest in enforcing its own state
laws and to preserve state property adjacent to the
Projects. However, Coalition Plaintiffs and California
have not provided any case law supporting the claim
that their property and/or liberty interests are pro-
tected by the Constitution and have failed to provide
any meaningful analysis on the due process violation
claim. Moreover, the Court notes that many of Cali-
fornia Plaintiffs’ arguments are speculative and con-
cern issues that may arise in the future with future
border wall construction projects and do not address
the current projects. The Court declines to address
any issues concerning future projects as California
Plaintiffs have not provided legal support for their ar-
guments.

California Plaintiffs also claim that the 2017
Waivers do not identify which specific state laws are
purportedly waived as the waiver language waives a
specific list of over 30 federal statutes, “including all
federal, state, or other laws, regulations and legal re-
quirements of, deriving from, or related to the subject

32 In their reply, Coalition Plaintiffs dispute Defendants’ argu-
ment that they failed to identify a liberty or property interest to
support a due process claim and argued they asserted their right
to access the courts and to enforce environmental and animal-
protection laws. (Dkt. No. 38 at 26 n.10.) However, in their mov-
ing papers, Coalition Plaintiffs do not assert an interest in their
right to access the courts in their due process analysis but solely
an interest in “environmental laws and interests.” (Dkt. No. 29-
1 at 36-37.)
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of, the following statutes.” (Dkt. No. 30-6, Cayaban
Decl., Ex. 11, 82 Fed. Reg. 35985; id., Ex. 12, 82 Fed.
Reg. 42830.) California Plaintiffs broadly interpret
the provision to include numerous state laws which
Defendants argue are inapplicable to the Projects at
issue. Once again, California Plaintiffs fail to provide
any legal authority on whether a statute that permits
the waiver of laws requires specificity as to which
laws are implicated. The one case cited, FCC v. Fox
Television Stations, Inc., 567 U.S. 239, 253 (2012),
deals with a statute that either requires or forbids
conduct, but does not involve the waiver of laws.

Lastly, Coalition Plaintiffs, in one paragraph, and
not addressed in their reply, (Dkt. No. 29-1 at 36), and
California Plaintiffs, raised in a paragraph, and not
in their reply, (Dkt. No. 30-2 at 41), further claim that
their First Amendment Right to Petition the govern-
ment has been abridged by the judicial review bar in
section 102(c)(2).

The First Amendment guarantees “the right of
the people ... to petition the Government for a redress
of grievances.” U.S. Const. amend. I.

A one paragraph argument, by Coalition Plain-
tiffs and California Plaintiffs, is not sufficient to
meaningfully address a First Amendment challenge.
The Court declines to address an issue not properly
briefed by the parties.

Therefore, the Court GRANTS Defendants’ mo-
tions for summary judgment and DENIES Coalition
and California Plaintiffs’ motions for summary judg-
ment on these issues.
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6. Violation of the Tenth Amendment33 -
Concurrent State and Federal Jurisdiction

Coalition Plaintiffs argue that Congress lacks the
power to eliminate the concurrent jurisdiction of state
courts unless it vests that power exclusively with a
federal court. (Dkt. No. 29-1 at 35-36.) They contend
that section 102 eliminates both federal and state ju-
risdiction by “vesting ‘exclusive jurisdiction’ over is-
sues into a federal court only then to also remove that
judicial power from the very federal court it just
vested with that power.” (Id. at 36.) Defendants re-
spond that Congress has specifically displaced state
court  jurisdiction when it enacted @ sec-
tion 102(c)(2)(A), and expressly made federal jurisdic-
tion exclusive for challenges to the waiver determina-
tions.

“Under our federal system, the States possess sov-
ereignty concurrent with that of the Federal Govern-
ment, subject only to limitations imposed by the Su-
premacy Clause. Under this system of dual sover-
eignty, we have consistently held that state courts
have inherent authority, and are thus presumptively
competent, to adjudicate claims arising under the
laws of the United States.” Tafflin v. Levitt, 493 U.S.
455, 458 (1990). “This deeply rooted presumption in
favor of concurrent state court jurisdiction is, of
course, rebutted if Congress affirmatively ousts the

33 In their papers, Coalition Plaintiffs do not allege whether the
concurrent federal and state jurisdiction argument is premised
on a Tenth Amendment violation. However, their complaint al-
leges a Tenth Amendment violation based on this argument.
(Dkt. No. 26, FAC 9 115.)
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state courts of jurisdiction over a particular federal
claim.” Id. at 459.

Section 102(c)(2)(A) grants the federal court with
exclusive jurisdiction to handle all causes of action
arising under section 102(c)(1) alleging a violation of
the Constitution but shall not have jurisdiction over
any other claim. 8 U.S.C. § 1103(c)(2)(A). By enacting
section 102(c), Congress’s authority to grant exclusive
jurisdiction to review any waiver determination to the
federal district court is undisputed by the parties.
Congress specifically granted federal district courts
exclusive jurisdiction of any constitutional challenges
but barred judicial review of any non-constitutional
claim. Coalition Plaintiffs have not provided any legal
authority that granting federal court exclusive juris-
diction over waiver determinations for solely consti-
tutional clams violates the federal system of concur-
rent federal and state jurisdiction.

Accordingly, the Court GRANTS Defendants’ mo-
tion for summary judgment and DENIES Coalition
Plaintiffs’ motion for summary judgment on this is-
sue.

7. Violation of California’s Equal Sover-
eignty and Police Powers under the Tenth
Amendment

The Tenth Amendment states that “[t]he powers
not delegated to the United States by the Constitu-
tion, nor prohibited by it to the states, are reserved to
the States respectively, or to the people.” U.S. Const.
amend X. The State of California argues that under
the authority of Shelby Cnty., Alabama v. Holder, 133
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S. Ct. 2612 (2013), section 102 violates the Tenth
Amendment. California asserts that the Waivers vio-
late the Tenth Amendment by burdening California,
but not other states, when progress has been made
curbing the problem that section 102 seeks to ad-
dress, 1.e. the dramatic reduction in the number of il-
legal crossings at the border. California also contends
that under City of Boerne v. Flores, 521 U.S. 507,
534-35 (1997), section 102 interferes with California’s
police powers by intruding on its state sovereignty by
waiving all state and local laws and regulations with-
out any parameters and intruding on every level of
government under a grossly broad law. Defendants
argue that Shelby and City of Boerne are distinguish-
able and do not support California’s argument.

Shelby involved a challenge to the Voting Rights
Act (*“VRA”), enacted in 1965. Shelby, 133 S. Ct. at
2619. The Court held that the coverage formula con-
tained in § 4(b) of the VRA, identifying jurisdictions
covered by § 5’s preclearance requirement, was un-
constitutional. Id. at 2620. If a state was a covered ju-
risdiction, § 5 required that no changes could be made
to a state’s voting procedures unless approved by fed-
eral authorities. Id. These provisions were originally
meant to be temporary as they were to expire in five
years but Congress subsequently reauthorized the
Act several times. Id. While the Court recognized the
Supremacy Clause, it also noted the States’ broad au-
tonomy “in structuring their governments and pursu-
ing legislative objectives” and that the framers of the
Constitution “intended the States to keep for them-
selves, as provided in the Tenth Amendment, the
power to regulate elections.” Id. at 2623 (citations
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omitted) (noting that while the Federal Government
has significant control over federal elections, states
have “broad powers to determine the conditions under
which the right of suffrage may be exercised.”). The
Court also noted the “fundamental principle of equal
‘sovereignty’ among the States.” Id. (emphasis in orig-
nal).

The VRA restriction only applied to nine States
and some additional counties thereby violating the
principal of equal sovereignty. Id. at 2624. In order to
justify violating the equal sovereignty of states, the
Court required that the statute’s requirement be “suf-
ficiently related to the problem that it targets.” Id. at
2622. The Court found that the conditions that origi-
nally justified the VRA’s passage, entrenched racial
discrimination in voting, no longer existed in the cov-
ered states and counties as African-American voter
turnout exceeded white voter turnout in the majority
of the states covered by § 5. Id. at 2618-19. When a
law treats one state differently from another, the Su-
preme Court “requires a showing that a statute’s dis-
parate geographic coverage is sufficiently related to
the problem that it targets.” Id. at 2622 (quoting Nw.
Austin Municipal Util. Dist. Number One v. Holder,
557 U.S. 193, 203-04 (2009)). The court held that the
coverage formula under § 4 was unconstitutional. Id.
at 2631.

Relying on the principles in Shelby, California ar-
gues that section 102 violates the Tenth Amendment
because it disparately treats California in imposing
waiver of its laws to build additional barriers even
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though the number of “high illegal entry” of aliens has
dramatically decreased in recent years.

Here, unlike the State’s power to regulate elec-
tions in Shelby, the authority vested in the Secretary
of DHS concerning immigration and border security
1s broad. See Arizona, 567 U.S. at 395; Kleindienst,
408 U.S. at 765. Moreover, a court in this district con-
cluded that “Section 102 clearly manifests congres-
sional intent to preempt state and local laws which
would interfere with Congress’s objective to expedi-
tiously construct the border fence.” Cnty. of El Paso,
2005 WL 4372693, at *10 (concluding that under sec-
tion 102(c), state and local laws would be preempted
if the state’s enforcement of its statute interfered with
federal objective and waiver statute did not violate
the Tenth Amendment). California has not demon-
strated that it has autonomy or authority in regulat-
ing its border with Mexico. Moreover, as to the princi-
pal of equal sovereignty, section 102 applies with
equal force to any state that borders the United
States. Inevitably all states are not border states, and
section 102 does not single out a particular state in
1mposing requirements on state powers in a discrimi-
natory manner as the VRA in Shelby.

Next, California argues that section 102 inter-
feres with its police powers relying on City of Boerne.
In City of Boerne, a local zoning authority denied a
church a building permit, and the Supreme Court
held that the Religious Freedom Reformation Act
(“RFRA”) was unconstitutional as applied to the
states because it was beyond Congress’s remedial
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power to regulate states under Section 5 of the Four-
teenth Amendment to the Constitution. City of
Boerne, 521 U.S. at 536. Section 5 of the Fourteenth
Amendment grants Congress broad authority to rem-
edy and deter constitutional violations. Id. at 518. The
Court noted that RFRA was not remedial or preven-
tive legislation but instead an attempt at “substantive
change in constitutional protections.” Id. at 532. The
scope and reach of RFRA was overly broad, as it ap-
plied to every agency and official in federal, state and
local governments and to any federal and state law,

and was temporally broad with no termination date.
Id.

The Court does not find City of Boerne supportive
of California’s argument. First, City of Boerne did not
involve a claim of a Tenth Amendment violation but
addressed Congress’ authority under Section 5 of the
Fourteenth Amendment, a distinct provision of the
Constitution. California claims its police powers, to
legislate for the public good, is being curtailed by sec-
tion 102 and that section 102(c) is grossly overbroad
as it allows for the waiver of “all federal and state
law.” While the language of section 102(c) is broad
since it applies to a waiver of “all legal requirements”
the waiver is circumscribed to those the Secretary de-
termines are “necessary to ensure expeditious con-
struction of the barriers and roads.” 8 U.S.C.
§ 1103(c). The two waivers at issue are limited to the
“construction of roads and physical barriers ... in the
Project Area.” (Dkt. No. 30-6, Cayaban Decl., Ex. 11,
82 Fed. Reg. at 35985; id., Ex. 12, 82 Fed. Reg. at
42830.) Contrary to Plaintiff’'s position, section 102’s
granting the Secretary authority to waive state laws
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1s not indefinite in duration and unlimited. Moreover,
as noted by a district court, section 102 does not abro-
gate the validity of state laws but “merely suspend|s]
the effects of the state and local laws.” Cnty. of El
Paso, 2008 WL 4372693, at *8.

The Court concludes that California Plaintiff’s
Tenth Amendment claim 1s without merit, and
GRANTS Defendants’ motion for summary judgment,
and DENIES California Plaintiff’'s motion for sum-
mary judgment on this issue.

G. Whether Constitutional Avoidance Com-
pels a Ruling that the August 2 Waiver is Ultra
Vires to section 102

In their reply, Coalition Plaintiffs, for the first
time, assert that judicial review of sections 102(a) and
(b) 1s necessary to avoid serious constitutional prob-
lems. They argue that there are serious constitutional
concerns because section 102(c) grants an unelected
cabinet official with unbridled power to waive any law
that has any remote connection to border security pro-
jects. Center Plaintiff also raises for the first time in
its reply that the doctrine of constitutional avoidance
compels a holding that the August 2 Waiver is ultra
vires to section 102. In their reply, Defendants sum-
marily argue that the canon of constitutional avoid-
ance does not apply since the challenges are not seri-
ous enough based on the plain text of section 102.

“The so-called canon of constitutional avoidance is
an interpretive tool, counseling that ambiguous stat-
utory language be construed to avoid serious consti-
tutional doubts.” FCC v. Fox Tel. Stations, Inc., 556
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U.S. 502, 516 (2009) (citation omitted). If “the statute
does not raise constitutional concerns, then there is
no basis for employing the canon of constitutional
avoidance.” Rodriguez v. Robbins, 715 F.3d 1127,
1140 (9th Cir. 2013) (citation omitted). Moreover, if
there is no ambiguity in the statute, constitutional
avoidance has no application. Warger v. Shauers, 135
S. Ct. 521, 529 (2014) (Federal Rule of Evidence
606(b) 1s not ambiguous).

“It 1s a bedrock principle of statutory interpreta-
tion that ‘where an otherwise acceptable construction
of a statute would raise serious constitutional prob-
lems, the Court will construe the statute to avoid such
problems unless such construction is plainly contrary
to the intent of Congress.” Hawaii v. Trump, 878 F.3d
662, 690 (9th Cir. 2017) (quoting Edward J. DeBar-
tolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades
Council, 485 U.S. 568, 575 (1988)). The constitutional
avoidance doctrine may be invoked only if the court
has “grave doubts” about the statute’s constitutional-
ity. Ileto v. Glock, Inc., 565 F.3d 1126, 1143 (9th Cir.
2009); Almendarez-Torres v. United States, 523 U.S.
224, 238 (1998) (“those who invoke the doctrine must
believe that the alternative is a serious likelihood that
the statute will be held unconstitutional.”).

As discussed above, the Court does not have seri-
ous constitutional doubts as to the constitutionality of
section 102(c). Moreover, prior challenges to the ini-
tial amendment of section 102(c) broadening its
waiver authority in 2005 have been upheld as consti-
tutional. Accordingly, the Court declines to apply the
doctrine of constitutional avoidance.
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CONCLUSION

Based on the reasoning above, the Court DENIES
Plaintiffs’ motions for summary judgment and
GRANTS Defendants’ motions for summary judg-
ment with the exception of the Center Plaintiff’s sev-
enth cause of action for FOIA violations.

IT IS SO ORDERED.
Dated: February 27, 2018

/sl Gonzalo Curiel
Hon. Gonzalo P. Curiel
United States District Judge
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APPENDIX C
U.S. Constitution
Article I, Section 1—The Legislature

All legislative Powers herein granted shall be
vested in a Congress of the United States, which shall
consist of a Senate and House of Representatives.

*k%

Article I, Section 7—Revenue Bills, Legislative
Process, Presidential Veto

All bills for raising Revenue shall originate in the
House of Representatives; but the Senate may pro-
pose or concur with Amendments as on other Bills.

Every Bill which shall have passed the House of
Representatives and the Senate, shall, before it be-
come a Law, be presented to the President of the
United States; If he approve he shall sign it, but if not
he shall return it, with his Objections to that House
in which it shall have originated, who shall enter the
Objections at large on their Journal, and proceed to
reconsider it. If after such Reconsideration two thirds
of that House shall agree to pass the Bill, it shall be
sent, together with the Objections, to the other House,
by which it shall likewise be reconsidered, and if ap-
proved by two thirds of that House, it shall become a
Law. But in all such Cases the Votes of both Houses
shall be determined by Yeas and Nays, and the
Names of the Persons voting for and against the Bill
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shall be entered on the Journal of each House respec-
tively. If any Bill shall not be returned by the Presi-
dent within ten Days (Sundays excepted) after it shall
have been presented to him, the Same shall be a Law,
in like Manner as if he had signed it, unless the Con-
gress by their Adjournment prevent its Return, in
which Case it shall not be a Law.

Every Order, Resolution, or Vote to which the
Concurrence of the Senate and House of Representa-
tives may be necessary (except on a question of Ad-
journment) shall be presented to the President of the
United States; and before the Same shall take Effect,
shall be approved by him, or being disapproved by
him, shall be repassed by two thirds of the Senate and
House of Representatives, according to the Rules and
Limitations prescribed in the Case of a Bill.

*kx

Article II, Section 3—Messages; Convene and
Adjourn Congress; Receive Ambassadors; Exec-
utive Laws; Commission Officers

He shall from time to time give to the Congress
Information of the State of the Union, and recommend
to their Consideration such Measures as he shall
judge necessary and expedient; he may, on extraordi-
nary Occasions, convene both Houses, or either of
them, and in Case of Disagreement between them,
with Respect to the Time of Adjournment, he may ad-
journ them to such Time as he shall think proper; he
shall receive Ambassadors and other public Minis-
ters; he shall take Care that the Laws be faithfully
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executed, and shall Commission all the Officers of the
United States.
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APPENDIX D

Illegal Immigration Reform and Immigrant Responsi-
bility Act Section 102, codified at 8 U.S.C. § 1103 note,
provides as follows:

(a) In General. — The Secretary of Homeland
Security shall take such actions as may be necessary
to install additional physical barriers and roads (in-
cluding the removal of obstacles to detection of illegal
entrants) in the vicinity of the United States border
to deter illegal crossings in areas of high illegal entry
into the United States.

(b) Construction of Fencing and Road Im-
provements Along The Border.

(1) Additional fencing along southwest
border. —

(A) Reinforced fencing. — In carrying
out subsection (a), the Secretary of Homeland
Security shall construct reinforced fencing
along not less than 700 miles of the southwest
border where fencing would be most practical
and effective and provide for the installation
of additional physical barriers, roads, light-
ing, cameras, and sensors to gain operational
control of the southwest border.
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(B) Priority areas. — In carrying out
this section [amending this section], the Sec-
retary of Homeland Security shall—

(1) 1dentify the 370 miles, or other
mileage determined by the Secretary,
whose authority to determine other
mileage shall expire on December 31,
2008, along the southwest border
where fencing would be most practical
and effective in deterring smugglers
and aliens attempting to gain illegal
entry into the United States; and

(1) not later than December 31,
2008, complete construction of rein-
forced fencing along the miles identi-
fied under clause (1).

(C) Consultation. —

(1) In general. —In carrying out
this section, the Secretary of Home-
land Security shall consult with the
Secretary of the Interior, the Secre-
tary of Agriculture, States, local gov-
ernments, Indian tribes, and property
owners in the United States to mini-
mize the impact on the environment,
culture, commerce, and quality of life
for the communities and residents lo-
cated near the sites at which such
fencing is to be constructed.
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(11) Savings provision. — Nothing
in this subparagraph may be con-
strued to—

(I) create or negate any right
of action for a State, local govern-
ment, or other person or entity af-
fected by this subsection; or

(II) affect the eminent domain
laws of the United States or of any
State.

(D) Limitation on requirements. —
Notwithstanding subparagraph (A), nothing
in this paragraph shall require the Secretary
of Homeland Security to install fencing, phys-
ical barriers, roads, lighting, cameras, and
sensors in a particular location along an inter-
national border of the United States, if the
Secretary determines that the use or place-
ment of such resources is not the most appro-
priate means to achieve and maintain opera-
tional control over the international border at
such location.

(2) Prompt acquisition of necessary ease-
ments. — The Attorney General, acting under
the authority conferred in section 103(b) of the
Immigration and Nationality Act [8 U.S.C.
1103(b)] (as inserted by subsection (d)), shall
promptly acquire such easements as may be nec-
essary to carry out this subsection and shall com-
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mence construction of fences immediately follow-
ing such acquisition (or conclusion of portions
thereof).

(3) Safety features. — The Attorney Gen-
eral, while constructing the additional fencing un-
der this subsection, shall incorporate such safety
features into the design of the fence system as are
necessary to ensure the well-being of border pa-
trol agents deployed within or in near proximity
to the system.

(4) Authorization of appropriations. —
There are authorized to be appropriated such
sums as may be necessary to carry out this sub-
section. Amounts appropriated under this para-
graph are authorized to remain available until ex-
pended.

(c) Waiver. —

(1) In general. — Notwithstanding any other
provision of law, the Secretary of Homeland Secu-
rity shall have the authority to waive all legal re-
quirements such Secretary, in such Secretary’s
sole discretion, determines necessary to ensure
expeditious construction of the barriers and roads
under this section. [amending this section]. Any
such decision by the Secretary shall be effective
upon being published in the Federal Register.

(2) Federal court review. —
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(A) In general. — The district courts of
the United States shall have exclusive juris-
diction to hear all causes or claims arising
from any action undertaken, or any decision
made, by the Secretary of Homeland Security
pursuant to paragraph (1). A cause of action
or claim may only be brought alleging a viola-
tion of the Constitution of the United States.
The court shall not have jurisdiction to hear
any claim not specified in this subparagraph.

(B) Time for filing of complaint. —Any
cause or claim brought pursuant to subpara-
graph (A) shall be filed not later than 60 days
after the date of the action or decision made
by the Secretary of Homeland Security. A
claim shall be barred unless it is filed within
the time specified.

(C) Ability to seek appellate review.—
An interlocutory or final judgment, decree, or
order of the district court may be reviewed
only upon petition for a writ of certiorari to
the Supreme Court of the United States.
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APPENDIX E

82 FR 42829-02, 2017 WL 3978070 (F.R.)
NOTICES
DEPARTMENT OF HOMELAND SECURITY
Office of the Secretary

Determination Pursuant to Section 102 of the Illegal
Immigration Reform and Immigrant Responsibility
Act of 1996, as Amended

Tuesday, September 12, 2017

AGENCY: Office of the Secretary, Department of
Homeland Security.

ACTION: Notice of determination.

SUMMARY: The Secretary of Homeland Security
has determined, pursuant to law, that it is necessary
to waive certain laws, regulations and other legal re-
quirements in order to ensure the expeditious con-
struction of barriers and roads in the vicinity of the
international land border of the United States near
the city of Calexico in the state of California.

DATES: This determination takes effect on Septem-
ber 12, 2017.

SUPPLEMENTARY INFORMATION: The principal
mission requirements of the Department of Home-
land Security (“DHS”) include border security and the
detection and prevention of illegal entry into the
United States. Border security is critical to the na-
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tion’s national security. Recognizing the critical im-
portance of border security, Congress has ordered
DHS to achieve and maintain operational control of
the international land border. Secure Fence Act of
2006, Public Law 109-367, 2, 120 Stat. 2638 (Oct. 26,
2006) (8 U.S.C. 1701 note). Congress defined “opera-
tional control” as the prevention of all unlawful en-
tries into the United States, including entries by ter-
rorists, other unlawful aliens, instruments of terror-
1sm, narcotics, and other contraband. Secure Fence
Act of 2006, Public Law 109-367, 2, 120 Stat. 2638
(Oct. 26, 2006) (8 U.S.C. 1701 note). Consistent with
that mandate from Congress, the President’s Execu-
tive Order on Border Security and Immigration En-
forcement Improvements directed executive depart-
ments and agencies to deploy all lawful means to se-
cure the southern border. Executive Order 13767, § 1.
To achieve this end, the President directed, among
other things, that I take immediate steps to prevent
all unlawful entries into the United States, to include
the immediate construction of physical infrastructure
to prevent illegal entry. Executive Order 13767,

§ 4(a).

Congress has provided the Secretary of Homeland Se-
curity with a number of authorities necessary to carry
out DHS’s border security mission. One of these au-
thorities is found at section 102 of the Illegal Immi-
gration Reform and Immigrant Responsibility Act of
1996 (“IIRIRA”). Public Law 104-208, Div. C, 110
Stat. 3009-546, 3009-554 (Sept. 30, 1996) (8 U.S.C
1103 note), as amended by the REAL ID Act of 2005,
Public Law 109-13, Div. B, 119 Stat. 231, 302, 306
(May 11, 2005) (8 U.S.C. 1103 note), as amended by
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the Secure Fence Act of 2006, Public Law 109-367, 3,
120 Stat. 2638 (Oct. 26, 2006) (8 U.S.C. 1103 note), as
amended by the Department of Homeland Security
Appropriations Act, 2008, Public Law 110-161, Div. E,
Title V, § 564, 121 Stat. 2090 (Dec. 26, 2007). In sec-
tion 102(a) of IIRIRA, Congress provided that the Sec-
retary of Homeland Security shall take such actions
as may be necessary to install additional physical bar-
riers and roads (including the removal of obstacles to
detection of illegal entrants) in the vicinity of the
United States border to deter illegal crossings in ar-
eas of high illegal entry into the United States. In sec-
tion 102(b) of IIRIRA, Congress has called for the in-
stallation of additional fencing, barriers, roads, light-
ing, cameras, and sensors on the southwest border.
Finally, in section 102(c) of IIRIRA, Congress granted
to the Secretary of Homeland Security the authority
to waive all legal requirements that I, in my sole dis-
cretion, determine necessary to ensure the expedi-

tious construction of barriers and roads authorized by
section 102 of ITRIRA.

Determination and Waiver

Section 1

The United States Border Patrol’s El Centro Sector is
an area of high illegal entry. In fiscal year 2016 alone,
the United States Border Patrol (“Border Patrol”) ap-
prehended over 19,000 illegal aliens and seized ap-
proximately 2,900 pounds of marijuana and approxi-
mately 126 pounds of cocaine. Since the creation of
DHS, and through the construction of border infra-
structure and other operational improvements, the
Border Patrol has been able to make significant gains
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in border security within the El Centro Sector; how-
ever, more work needs to be done. The El Centro Sec-
tor remains an area of high illegal entry for which
there 1s an immediate need to construct border barri-
ers and roads.

To begin to meet the need for enhanced border infra-
structure in the El Centro Sector, DHS will take im-
mediate action to replace existing primary fencing.
Fence replacement in the El Centro Sector is among
DHS’s highest priority border security requirements.
The fence replacement will take place along an ap-
proximately three mile segment of the border that
starts at the Calexico West Land Port of Entry and
extends westward. This approximately three mile
segment of the border is referred to herein as the “Pro-
ject Area” and is more specifically described in Section
2 below.

The replacement of primary fencing within the Pro-
ject Area will further Border Patrol’s ability to deter
and prevent illegal crossings. The existing primary
fencing was installed in the 1990s, using a design that
1s no longer optimal for Border Patrol operations. The
existing fourteen foot, landing mat-style fencing will
be replaced with an eighteen to twenty-five foot bar-
rier that employs a more operationally effective de-
sign that is intended to meet Border Patrol’s opera-
tional requirements. In addition, DHS will, where
necessary, make improvements to an existing patrol
road within the Project Area to ensure that it meets
Border Patrol’s operational standards. Replacing the
existing primary fence with a new, more operationally
effective design and improving the existing patrol
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road will improve Border Patrol’s operational effi-
ciency and, in turn, further deter and prevent illegal
crossings.

Section 2

I determine that the following area in the vicinity of
the United States border, located in the State of Cali-
fornia within the United States Border Patrol’s El
Centro Sector is an area of high illegal entry (the “Pro-
ject Area”): Starting at the Calexico West Land Port
of Entry and extending approximately three miles
westward.

There is presently a need to construct physical barri-
ers and roads in the vicinity of the border of the
United States to deter illegal crossings in the Project
Area. In order to ensure the expeditious construction
of the barriers and roads in the Project Area, I have
determined that it is necessary that I exercise the au-
thority that is vested in me by section 102(c) of the
ITRIRA as amended.

Accordingly, pursuant to section 102(c) of IIRIRA, I
hereby waive in their entirety, with respect to the con-
struction of roads and physical barriers (including,
but not limited to, accessing the Project Area, creating
and using staging areas, the conduct of earthwork, ex-
cavation, fill, and site preparation, and installation
and upkeep of physical barriers, roads, supporting el-
ements, drainage, erosion controls, and safety fea-
tures) in the Project Area, the following statutes, in-
cluding all federal, state, or other laws, regulations
and legal requirements of, deriving from, or related to
the subject of, the following statutes, as amended: The
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National Environmental Policy Act (Pub. L. 91-190,
83 Stat. 852 (Jan. 1, 1970) (42 U.S.C. 4321 et seq.)),
the Endangered Species Act (Pub. L. 93-205, 87 Stat.
884 (Dec. 28, 1973) (16 U.S.C. 1531 et seq.)), the Fed-
eral Water Pollution Control Act (commonly referred
to as the Clean Water Act (33 U.S.C. 1251 et seq.)), the
National Historic Preservation Act (Pub. L. 89-665, 80
Stat. 915 (Oct. 15, 1966), as amended, repealed, or re-
placed by Public Law 113-287 (Dec. 19, 2014) (for-
merly codified at 16 U.S.C. 470 et seq., now codified at
54 U.S.C. 100101 note and 54 U.S.C. 300101 et seq.)),
the Migratory Bird Treaty Act (16 U.S.C. 703 et seq.),
the Migratory Bird Conservation Act (16 U.S.C. 715
et seq.), the Clean Air Act (42 U.S.C. 7401 et seq.), the
Archeological Resources Protection Act (Pub. L. 96-95
(16 U.S.C. 470aa et seq.)), the Paleontological Re-
sources Preservation Act (16 U.S.C. 470aaa et seq.),
the Federal Cave Resources Protection Act of 1988
(16 U.S.C. 4301 et seq.), the Safe Drinking Water Act
(42 U.S.C. 300f et seq.), the Noise Control Act
(42 U.S.C. 4901 et seq.), the Solid Waste Disposal Act,
as amended by the Resource Conservation and Recov-
ery Act (42 U.S.C. 6901 et seq.), the Comprehensive
Environmental Response, Compensation, and Liabil-
1ty Act (42 U.S.C. 9601 et seq.), the Archaeological and
Historic Preservation Act (Pub. L. 86-523, as
amended, repealed, or replaced by Public Law 113-
287 (Dec. 19, 2014) (formerly codified at 16 U.S.C. 469
et seq., now codified at 54 U.S.C. 312502 et seq.)), the
Antiquities Act (formerly codified at 16 U.S.C. 431 et
seq., now codified 54 U.S.C. 320301 et seq.), the His-
toric Sites, Buildings, and Antiquities Act (formerly
codified at 16 U.S.C. 461 et seq., now codified at 54
U.S.C. 3201-320303 & 320101-320106), the Farmland
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Protection Policy Act (7 U.S.C. 4201 et seq.), the Fed-
eral Land Policy and Management Act (Pub. L. 94-579
(43 U.S.C. 1701 et seq.)), section 10 of the Reclamation
Project Act of 1939 (563 Stat. 1196, as amended by 64
Stat. 463 (43 U.S.C. 387)), National Fish and Wildlife
Act of 1956 (Pub. L. 84-1024 (16 U.S.C. 742a, et seq.)),
the Fish and Wildlife Coordination Act (Pub. L. 73-
121 (16 U.S.C. 661 et seq.)), the Administrative Proce-
dure Act (5 U.S.C. 551 et seq.), the Rivers and Harbors
Act of 1899 (33 U.S.C. 403), the Eagle Protection Act
(16 U.S.C. 668 et seq.), the Native American Graves
Protection and Repatriation Act (25 U.S.C. 3001 et
seq.), the American Indian Religious Freedom Act (42
U.S.C. 1996), and the Religious Freedom Restoration
Act (42 U.S.C. 2000bb).

I reserve the authority to make further waivers from
time to time as I may determine to be necessary under
section 102 of the ITRIRA, as amended.

Dated: September 5, 2017.

Elaine Duke,
Acting Secretary of Homeland Security.

[FR Doc. 2017-19234 Filed 9-11-17; 8:45 am]

BILLING CODE 9111-14-P
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APPENDIX F

82 FR 35984-01, 2017 WL 3267409(F.R.)
NOTICES
DEPARTMENT OF HOMELAND SECURITY
Office of the Secretary

Determination Pursuant to Section 102 of the Illegal
Immigration Reform and Immigrant Responsibility
Act of 1996, as Amended

Wednesday, August 2, 2017

AGENCY: Office of the Secretary, Department of
Homeland Security.

ACTION: Notice of determination.

SUMMARY: The Secretary of Homeland Security has
determined, pursuant to law, that it is necessary to
waive certain laws, regulations and other legal re-
quirements in order to ensure the expeditious con-
struction of barriers and roads in the vicinity of the
international land border of the United States near
the city of San Diego in the state of California.

DATES: This determination takes effect on August 2,
2017.

SUPPLEMENTARY INFORMATION: The principal
mission requirements of the Department of Home-
land Security (“DHS”) include border security and the
detection and prevention of illegal entry into the
United States. Border security is critical to the na-
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tion’s national security. Recognizing the critical im-
portance of border security, Congress has ordered
DHS to achieve and maintain operational control of
the international land border. Secure Fence Act of
2006, Public Law 109-367, 2, 120 Stat. 2638 (Oct. 26,
2006) (8 U.S.C. 1701 note). Congress defined “opera-
tional control” as the prevention of all unlawful en-
tries into the United States, including entries by ter-
rorists, other unlawful aliens, instruments of terror-
1sm, narcotics, and other contraband. Secure Fence
Act of 2006, Public Law 109-367, 2, 120 Stat. 2638
(Oct. 26, 2006) (8 U.S.C. 1701 note). Consistent with
that mandate from Congress, the President’s Execu-
tive Order on Border Security and Immigration En-
forcement Improvements directed executive depart-
ments and agencies to deploy all lawful means to se-
cure the southern border. Executive Order 13767, § 1.
To achieve this end, the President directed, among
other things, that I take immediate steps to prevent
all unlawful entries into the United States, to include
the immediate construction of physical infrastructure
to prevent illegal entry. Executive Order 13767,

§ 4(a).

Congress has provided the Secretary of Homeland Se-
curity with a number of authorities necessary to carry
out DHS’s border security mission, including the bor-
der security provisions described above. One of these
authorities is found at section 102 of the Illegal Immi-
gration Reform and Immigrant Responsibility Act of
1996 (“IIRIRA”). Public Law 104-208, Div. C, 110
Stat. 3009-546, 3009-554 (Sept. 30, 1996) (8 U.S.C
1103 note), as amended by the REAL ID Act of 2005,
Public Law 109-13, Div. B, 119 Stat. 231, 302,
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306 (May 11, 2005) (8 U.S.C. 1103 note), as amended
by the Secure Fence Act of 2006, Public Law 109-367,
§ 3, 120 Stat. 2638 (Oct. 26, 2006) (8 U.S.C. 1103
note), as amended by the Department of Homeland
Security Appropriations Act, 2008, Public Law 110-
161, Div. E, Title V, § 564, 121 Stat. 2090 (Dec. 26,
2007). In section 102(a) of IIRIRA, Congress provided
that the Secretary of Homeland Security shall take
such actions as may be necessary to install additional
physical barriers and roads (including the removal of
obstacles to detection of illegal entrants) in the vicin-
ity of the United States border to deter illegal cross-
ings in areas of high illegal entry into the United
States. In section 102(b) of IIRIRA, Congress has
called for the installation of additional fencing, barri-
ers, roads, lighting, cameras, and sensors on the
southwest border. Finally, in section 102(c) of IIRIRA,
Congress granted to the Secretary of Homeland Secu-
rity the authority to waive all legal requirements that
I, in my sole discretion, determine necessary to ensure
the expeditious construction of barriers and roads au-

thorized by section 102 of IIRIRA.
Determination and Waiver

Section 1

The United States Border Patrol’s San Diego Sector is
one of the busiest Sectors in the Nation. For example,
in fiscal year 2016 alone, the United States Border
Patrol apprehended over 31,000 illegal aliens and
seized approximately 9,167 pounds of marijuana and
approximately 1,317 pounds of cocaine in the San Di-
ego Sector. To be sure, the construction of border in-
frastructure and other operational improvements
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have improved border security in the San Diego Sec-
tor; however, more work needs to be done. The San
Diego Sector remains an area of high illegal entry for
which there 1s an immediate need to construct addi-
tional border barriers and roads.

To begin to meet the need for additional border infra-
structure within the San Diego Sector, DHS will im-
mediately implement various border infrastructure
projects. These projects will focus on an approxi-
mately fifteen mile segment of the border within the
San Diego Sector that starts at the Pacific Ocean and
extends eastward. This approximately fifteen mile
segment of the border is referred to herein as the “Pro-
ject Area” and is more specifically described in Section
2 below.

All of the projects that DHS will undertake within the
Project Area will further Border Patrol’s ability to de-
ter and prevent illegal crossings. For example, DHS
will replace existing primary fencing in the Project
Area. The majority of the existing primary fence in
the Project Area was built in the early 1990s using a
fence design that is no longer optimal for Border Pa-
trol operations. The new primary barrier will use an
operationally effective design that is intended to meet
Border Patrol’s current requirements. DHS will also
build prototype border wall in the Project Area near
the eastern terminus of the existing secondary bar-
rier. The construction of border wall prototypes in the
Project Area and the robust physical characteristics
that are to be incorporated into the border wall proto-
types are intended to deter illegal crossings. In addi-
tion to deterring illegal crossings in the Project Area,
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DHS will use the border wall prototypes to evaluate
various design features for potential inclusion in a
border wall standard that will be developed by the
Government and utilized as a part of border wall con-
struction going forward. Importantly, construction of
the border wall prototypes in the Project Area also
means that DHS can evaluate various design features
in the border environment under actual operational
conditions. As such, the construction of border wall
prototypes will not only deter illegal entry in the Pro-
ject Area, but evaluation of the border wall prototypes
1s also critical to and necessary for future border wall
design and construction.

Section 2

I determine that the following area in the vicinity of
the United States border, located in the state of Cali-
fornia within the United States Border Patrol’s San
Diego Sector, which is referred to herein as the Pro-
ject Area, is an area of high illegal entry: Starting at
the Pacific Ocean and extending to approximately one
mile east of Border Monument 251.

There is presently a need to construct physical barri-
ers and roads, including the infrastructure projects
described in Section 1, in the vicinity of the border of
the United States to deter illegal crossings in the Pro-
ject Area. In order to ensure the expeditious construc-
tion of the barriers and roads in the Project Area, I
have determined that it is necessary that I exercise
the authority that is vested in me by section 102(c) of
ITRIRA as amended.
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Accordingly, pursuant to section 102(c) of IIRIRA, I
hereby waive in their entirety, with respect to the con-
struction of roads and physical barriers (including,
but not limited to, accessing the Project Area, creating
and using staging areas, the conduct of earthwork, ex-
cavation, fill, and site preparation, and installation
and upkeep of physical barriers, roads, supporting el-
ements, drainage, erosion controls, and safety fea-
tures) in the Project Area, the following statutes, in-
cluding all federal, state, or other laws, regulations
and legal requirements of, deriving from, or related to
the subject of, the following statutes, as amended: The
National Environmental Policy Act (Pub. L. 91-190,
83 Stat. 852 (Jan. 1, 1970) (42 U.S.C. 4321 et seq.)),
the Endangered Species Act (Pub. L. 93-205, 87 Stat.
884 (Dec. 28, 1973) (16 U.S.C. 1531 et seq.)), the Fed-
eral Water Pollution Control Act (commonly referred
to as the Clean Water Act (33 U.S.C. 1251 et seq.)), the
National Historic Preservation Act (Pub. L. 89-665, 80
Stat. 915 (Oct. 15, 1966), as amended, repealed, or re-
placed by Pub. L. 113-287 (Dec. 19, 2014) (formerly
codified at 16 U.S.C. 470 et seq., now codified at 54
U.S.C. 100101 note and 54 U.S.C. 300101 et seq.)), the
Migratory Bird Treaty Act (16 U.S.C. 703 et seq.), the
Migratory Bird Conservation Act (16 U.S.C. 715 et
seq.), the Clean Air Act (42 U.S.C. 7401 et seq.), the
Archeological Resources Protection Act (Pub. L. 96-95
(16 U.S.C. 470aa et seq.)), the Paleontological Re-
sources Preservation Act (16 U.S.C. 470aaa et seq.),
the Federal Cave Resources Protection Act of 1988
(16 U.S.C. 4301 et seq.), the National Trails System
Act (16 U.S.C. 1241 et seq.), the Safe Drinking Water
Act (42 U.S.C. 300f et seq.), the Noise Control Act
(42 U.S.C. 4901 et seq.), the Solid Waste Disposal Act,
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as amended by the Resource Conservation and Recov-
ery Act (42 U.S.C. 6901 et seq.), the Comprehensive
Environmental Response, Compensation, and Liabil-
ity Act (42 U.S.C. 9601 et seq.), the Archaeological and
Historic Preservation Act (Pub. L. 86-523, as
amended, repealed, or replaced by Pub. L. 113-287
(Dec. 19, 2014) (formerly codified at 16 U.S.C. 469 et
seq., now codified at 54 U.S.C. 312502 et seq.)), the
Antiquities Act (formerly codified at 16 U.S.C. 431 et
seq., now codified 54 U.S.C. 320301 et seq.), the His-
toric Sites, Buildings, and Antiquities Act (formerly
codified at 16 U.S.C. 461 et seq., now codified at 54
U.S.C. 3201-320303 & 320101-320106), the Wild and
Scenic Rivers Act (Pub. L. 90-542 (16 U.S.C. 1281 et
seq.)), the Farmland Protection Policy Act (7 U.S.C.
4201 et seq.), the Coastal Zone Management Act (Pub.
L. 92-583 (16 U.S.C. 1451 et seq.)), the Wilderness Act
(Pub. L. 88-577 (16 U.S.C. 1131 et seq.)), the Federal
Land Policy and Management Act (Pub. L. 94-579
(43 U.S.C. 1701 et seq.)), the National Wildlife Refuge
System Administration Act (Pub. L. 89-669 (16 U.S.C.
668dd-668ee)), the National Wildlife Refuge System
Improvement Act of 1997 (Pub. L. 105-57), National
Fish and Wildlife Act of 1956 (Pub. L. 84-1024
(16 U.S.C. 742a, et seq.)), the Fish and Wildlife Coor-
dination Act (Pub. L. 73-121 (16 U.S.C. 661 et seq.)),
the Wild Horse and Burro Act (16 U.S.C. 1331 et seq.),
an Act of Oct. 30, 2000, Pub. L. 106-398, 1, 114 Stat.
1654 (enacting into law § 2848 of Part II of Subtitle D
of Title XXVIII of Division B of H.R. 5408 (114 Stat.
1654A-426), as introduced on Oct. 6, 2000), the Ad-
ministrative Procedure Act (5 U.S.C. 551 et seq.), the
Otay Mountain Wilderness Act of 1999 (Pub. L. 106-
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145), sections 102(29) and 103 of Title I of the Califor-
nia Desert Protection Act (Pub. L. 103-433), the Riv-
ers and Harbors Act of 1899 (33 U.S.C. 403), the Eagle
Protection Act (16 U.S.C. 668 et seq.), the Native
American Graves Protection and Repatriation Act (25
U.S.C. 3001 et seq.), the American Indian Religious
Freedom Act (42 U.S.C. 1996), and the Religious Free-
dom Restoration Act (42 U.S.C. 2000bb).

This waiver does not repeal the previous waiver pub-
lished in the Federal Register on September 22, 2005
(70 FR 55622).

I reserve the authority to make further waivers from
time to time as I may determine to be necessary under
section 102 of ITRIRA, as amended.

Dated: July 26, 2017.

John F. Kelly,
Secretary of Homeland Security.

[FR Doc. 2017-16260 Filed 8-1-17; 8:45 am]
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