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 BLEASE, Acting P. J.—This appeal involves 
challenges to the State Water Resources Control 
Board’s (Board) imposition of a new annual fee on wa-
ter right permit and license holders in fiscal year 
2003–2004 to cover a portion of the costs of the Board’s 
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Division of Water Rights (Division or Water Rights Di-
vision). 

 In 2003, the Legislature enacted Water Code1 sec-
tion 1525, which requires the holders of permits and 
licenses to appropriate water to pay an annual fee ac-
cording to a fee schedule established by the Board. 
(§ 1525, subd. (a).) At the same time, the Legislature 
enacted sections 1540 and 1560, which allow the Board 
to allocate the annual fee imposed on a permit or li-
cense holder who refuses to pay the fee on sovereign 
immunity grounds to persons or entities who con-
tracted for the delivery of water from that permit or 
license holder. 

 To implement section 1525’s fee requirement, the 
Board adopted California Code of Regulations, title 23, 
sections 1066 and 1073 (regulation 1066 & regulation 
1073). Regulation 1066 sets forth a fee formula for per-
mit and license holders. Regulation 1073 sets forth a 
formula for allocating the annual fee “for projects 
within the Central Valley Project” (CVP) when the 
Board determines that the United States Bureau of 
Reclamation (USBR), which operates the CVP, will not 
pay the fee. (Regulation 1073, subd. (b).) 

 Plaintiffs Northern California Water Association, 
California Farm Bureau Federation, and individual fee 
payors claimed that the annual fee imposed in fiscal 
year 2003–2004 constituted an unlawful tax, as op-
posed to a valid regulatory fee, under article XIII A, 

 
 1 Further undesignated statutory references are to the Water 
Code.  
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section 3, of the California Constitution (Proposition 
13)2 because it required fee payors to pay more than a 
de minimis amount for regulatory activities that bene-
fited non-fee-paying right holders. Plaintiffs also 
claimed that the fees allocated to the water supply con-
tractors violated the supremacy clause of the United 
States Constitution because they exceeded the con-
tractors’ beneficial interests in the USBR’s water 
rights. 

 Our Supreme Court has already ruled that sec-
tions 1525, 1540, and 1560 are constitutional on their 
face. (California Farm Bureau Federation v. State Wa-
ter Resources Control Bd. (2011) 51 Cal.4th 421, 428, 
[121 Cal. Rptr. 3d 37, 247 P.3d 112] (Farm Bureau II).) 
The court, however, found that the record was unclear 
as to (1) “whether the fees were reasonably appor-
tioned in terms of the regulatory activity’s costs and 
the fees assessed,” and (2) “the extent and value of the 
[contractors’ beneficial] interests.” (Id. at p. 428.) Ac-
cordingly, the court directed this court to remand the 
matter to the trial court to make findings on those is-
sues. (Ibid.) 

 Following a 10-day bench trial, the trial court is-
sued a statement of decision that determined inter alia 
that the statutory scheme as applied through its im-
plementing regulations imposed a tax, as opposed to a 
valid regulatory fee, by allocating the entire cost of the 
Division’s regulatory activities to permit and license 

 
 2 California Constitution, article XIII A, section 3, was origi-
nally approved by initiative as Proposition 13, on June 6, 1978.  
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holders, while non-paying-water-right holders who 
benefit from and place burdens on the Division’s activ-
ities pay nothing.3 The trial court likewise found that 
the fees passed through to the water supply contrac-
tors in fiscal year 2003–2004 pursuant to regulation 
1073 ran afoul of the supremacy clause “because the 
allocation of fees [was] not limited to the contractors’ 
beneficial or possessory use of the [USBR’s] water 
rights.” In addition, the trial court found that the fee 
regulations were invalid because they operated in an 
arbitrary manner as to a single payor, Imperial Irriga-
tion District. Accordingly, the trial court invalidated 
regulations 1066 and 1073, “as adopted by Resolution 
2003-0077 in 2003–2004.”4 

 The Board appeals, contending the trial court 
erred in invalidating the fee regulations. 

 We shall conclude that the trial court’s central 
premise—that the Board allocated the entire cost of 
the Division’s regulatory activities to permit and li-
cense holders—is wholly incorrect because it fails to 
recognize the role that general fund money played in 

 
 3 At the remand trial, the parties and trial court agreed that 
the Supreme Court had directed the trial court to make findings 
concerning “[t]he fee structure and the administrative actions 
taken as of 2003 and 2004, not the current state of affairs.” Ac-
cordingly, the trial court limited its findings and the judgment to 
the fee regulations “as adopted by Resolution 2003-0077 in 2003–
2004.” 
 4 The trial court also invalided regulation 1071, which sets 
forth a fee formula for activities involving the diversion or use of 
water for the purpose of diverting water for hydropower genera-
tion. (Cal. Code Regs., tit. 23, § 1071.) 
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fiscal year 2003–2004. That year the Legislature ap-
propriated roughly $9 million dollars [sic] for the Wa-
ter Rights Division, roughly 51 percent of which was 
paid from the Water Rights Fund (fee revenue), while 
43 percent was paid from the state’s general fund, and 
6 percent from reimbursements and other funds. More- 
over, the record shows that roughly 90 percent of the 
Division’s costs were attributable to permit and license 
holders, while 10 percent were attributable to non-fee-
paying right holders. Thus, the fees assessed on permit 
and license holders were proportionate to the benefits 
derived by them or the burdens they placed on the Di-
vision. Plaintiffs’ assertion that the water right fee was 
imposed for the second half of the fiscal year is at odds 
with the evidence and the language of section 1525, 
subdivision (e), which provides that the fees “imposed 
pursuant to this section for the 2003–04 fiscal year 
shall be assessed for the entire 2003–04 fiscal year,” 
and section 1552, which states that “moneys in the Wa-
ter Rights Fund are available for expenditure, upon 
appropriation by the Legislature.” (Italics added.) 

 We shall further conclude that the Board’s deci-
sion to allocate all of the USBR’s annual fee for projects 
within the CVP to the water supply contractors was 
reasonable. The record and the case law establish that 
the USBR provides the contractors with all available 
water after satisfying its obligations under state and 
federal law. Because the CVP contractors received ever- 
ything the USBR had to give under its CVP permits 
and licenses, the Board reasonably valued the CVP 
contractors’ beneficial interest in those permits and 
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licenses at 100 percent. Finally, we shall conclude that 
the trial court erred in determining that the fee regu-
lations were invalid based on their application to a sin-
gle payor. Accordingly, we shall reverse the judgment 
invalidating the fee regulations. 

 
FACTUAL AND PROCEDURAL BACKGROUND5 

 “The water in California belongs to the people, but 
the right to use water may be acquired as provided by 
law.” (Farm Bureau II, supra, 51 Cal.4th at p. 428, cit-
ing §§ 102, 1201, italics omitted.) The Board is 

 
 5 Plaintiffs moved to strike portions of the Board’s opening 
brief on the ground that the brief “cites to and relies on materials, 
as substantive evidence, that were not before the Trial Court.” 
Having deferred ruling on the motion pending assignment of a 
panel and filing of the opinion in this court, we now deny it. All of 
the materials that are the subject of the motion to strike are from 
the appendix for the prior appeal in this case, which, in turn, are 
from the original trial court writ proceedings. As the trial court 
acknowledged, the remand trial was not a “separate trial,” it was 
a “further trial” on the writ. Moreover, California Rules of Court, 
rule 8.124(b)(2) provides that “[a]n appendix may incorporate by 
reference all or part of the record on appeal . . . in a prior appeal 
in the same case.” It also bears noting that while plaintiffs’ motion 
to strike addresses several items, the focus of the motion is on one 
document, an April 15, 2004, letter from Arthur G. Baggett, Jr., to 
Assemblymember Joseph Canciamilla (Baggett Letter). As the 
Board correctly notes in its opposition to the motion to strike, the 
Board does not rely on the Baggett Letter as substantive evidence 
in its opening brief. And we have not considered the Baggett Let-
ter for any purpose in resolving the issues raised in this appeal. 
 Plaintiffs also moved to strike portions of the Board’s supple-
mental letter brief. We shall deny the motion as moot because we 
did not rely on either parties’ supplemental briefs in determining 
the issues raised in this appeal.  
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responsible for the “orderly and efficient administra-
tion of the water resources of the state” and exercises 
“the adjudicatory and regulatory functions of the state 
in the field of water resources.” (§ 174, subd. (a).) The 
Water Rights Division administers the water rights 
program, but its authority is limited. (Farm Bureau II, 
supra, 51 Cal.4th at pp. 429–430) The Board regulates 
all appropriative water rights6 acquired since 1914 
through a system of permits and licenses. (Id. at p. 
429.) It does not have jurisdiction to regulate riparian,7 
pueblo,8 and pre-1914 appropriative rights (RPP 
right). (Id. at p. 429.) It does, however, “have authority 
to prevent illegal diversions and to prevent waste or 
unreasonable use of water, regardless of the basis un-
der which the right is held.” (Ibid.; see also § 275.) At 
all relevant times herein, RPP right holders accounted 
for approximately 38 percent of all surface water 
rights, the USBR accounted for 22 percent, and permit 
and license holders (other than the USBR) accounted 
for 40 percent. 

 
 6 An appropriative right is the right to take water from a wa-
tercourse that does not run adjacent to a landowner’s property. 
(Farm Bureau II, supra, 51 Cal.4th at p. 429.) 
 7 “Under the common law riparian doctrine, a person owning 
land bordering a stream has the right to reasonable and beneficial 
use of water on his or her land.” (Farm Bureau II, supra, 51 
Cal.4th at p. 429, fn. 7.) 
 8 “ ‘A pueblo water right . . . is the paramount right of an 
American city as successor of a Spanish or Mexican pueblo (mu-
nicipality) to the use of water naturally occurring within the old 
pueblo limits for use of the inhabitants of the city.’ ” (Farm Bureau 
II, supra, 51 Cal.4th at p. 429, fn. 8.) 
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 Prior to fiscal year 2003–2004, the operation of the 
Water Rights Division was supported primarily by the 
state’s general fund, with less than one percent of Di-
vision costs covered by fees. The Governor’s budget 
proposal for fiscal year 2003–2004 proposed expendi-
tures of $8.7 million to support the water rights pro-
gram, $7.2 million of which was to be payable from the 
general fund. In its analysis of the fiscal year 2003–
2004 budget bill, the Legislative Analyst’s Office (LAO) 
recommended that general fund support for the water 
rights program be fully replaced with “a new annual 
compliance fee assessed on all water rights holders un-
der the board’s jurisdiction.” The Board opposed the 
LAO’s recommendation, arguing that the LAO’s analy- 
sis incorrectly assumed that “all water right actions 
benefit . . . the regulated community (water right per-
mit and license holders)” and failed to take into ac-
count water-right holders outside of the Board’s 
jurisdiction who also benefit from the Division’s activ-
ities but would not be assessed a fee (i.e., RPP right 
holders). 

 The final budget act, which took effect on August 
2, 2003, appropriated roughly $9 million for the Water 
Rights Division, $4.4 million of which was payable 
from the Water Rights Fund, which had yet to be es-
tablished. The final change book to the Governor’s fis-
cal year 2003–2004 budget stated in pertinent part: 
“Adopt trailer bill language to establish an annual wa-
ter right fee. Fee revenues would be deposited in the 
newly created Water Rights Fund and used to offset 
General Fund expenditure reductions.” (Italics added.) 
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 In September 2003, the Legislature passed Senate 
Bill No. 1049 (2003–2004 Reg. Sess.) (Senate Bill 1049) 
by a simple majority (53 percent). (Stats. 2003, ch. 741, 
p. 5549 et seq.) Senate Bill 1049 was signed by the Gov-
ernor on October 8, 2003, and took effect on January 1, 
2004. Senate Bill 1049 repealed certain sections of the 
Water Code and enacted sections 1525 through 1560, 
which among other things, imposed an annual fee on 
water right permit and license holders (§ 1525) and es-
tablished the Water Rights Fund (§§ 1550 & 1551). 

 As relevant here, section 1525, subdivision (a) re-
quires water right permit and license holders to pay an 
annual fee according to a fee schedule established by 
the Board.9 Subdivision (c) of section 1525 requires the 
Board to set the fee schedule “so that the total amount 
of fees collected pursuant to this section equals that 
amount necessary to recover costs incurred in connec-
tion with” the Division’s activities.10 Subdivision (d)(1) 
of section 1525 directs the Board to adopt the fee 
schedule as emergency regulations in accordance with 
section 1530, while former subdivision (d)(3) required 
the Board to “set the amount of total revenue collected 
each year through the fees authorized by this section 
at an amount equal to the revenue levels set forth in 

 
 9 Subdivision (b) of section 1525 sets forth a series of manda-
tory filing fees. Those fees are not at issue in this appeal. 
 10 Subdivision (c) of section 1525 sets out “recoverable costs” 
in substantial detail, but the costs recoverable are “not limited to” 
the activities identified.  
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the annual Budget Act for this activity.”11 Finally, sub-
division (e) of section 1525 specifies that “[a]nnual fees 
imposed pursuant to this section for the 2003–04 fiscal 
year shall be assessed for the entire 2003–04 year.” 

 Section 1540 allows the Board to allocate the an-
nual fee (or a portion thereof ) of a person or entity who 
refuses to pay it based on sovereign immunity to per-
sons or entities who have contracts for the delivery of 
water from the person or entity upon whom the fee was 
initially imposed. Section 1560 sets out the options 
that may be pursued when the United States or an In-
dian tribe declines to pay the annual fee by relying on 
sovereign immunity. 

 Sections 1550 and 1551 establish the Water Rights 
Fund into which all fees, expenses, and penalties col-
lected by the Board must be deposited. Section 1552 
sets forth the purposes for which the money in the Wa-
ter Rights Fund may be used and provides that such 
funds are available for expenditure “upon appropria-
tion by the Legislature.” 

 To establish a fee schedule as directed in section 
1525, the Board began with the $4.4 million figure set 
forth in the fiscal year 2003–2004 budget—the amount 

 
 11 Subdivision (d)(3) was amended in 2011. As amended, it 
provides that the Board “shall set the amount of total revenue 
collected each year through the fees authorized by this section at 
an amount equal to the amounts appropriated by the Legislature 
for expenditure for support of water rights program activities 
from the Water Rights Fund established under Section 1550, tak-
ing into account the reserves in the Water Rights Fund.” (Stats. 
2011, ch. 579, § 9.) 



App. 11 

 

of the Division’s $9 million budget that was to be paid 
from the Water Rights Fund. The Board determined 
that most of the fee revenue should come from annual 
fees because it believed that annual fees would provide 
a more stable funding source, and most of the Divi-
sion’s work is related to overseeing and protecting wa-
ter rights. 

 The Board assumed that 40 percent of permit and 
license holders would not pay the annual fee because 
40 percent of permit and license holders failed to com-
ply with the existing mandatory reporting require-
ments. To account for the estimated 40 percent 
noncollection rate, the Board divided $4.4 million by 
0.60, which generated a revised billing target of over 
$7 million. 

 The Board elected to apportion the fees among 
permit and license holders based on the face value of 
their permits and licenses, i.e., the total annual 
amount of diversion authorized by the permit or li-
cense,12 reasoning that the more water held under a 
permit or license, the greater the regulatory burden to 
the Division because larger projects generally have 
greater environmental impacts, involve more contro-
versial issues, and affect a greater number of people. 
The Board elected not to base the fees on the water 

 
 12 More precisely, the face value of a permit is the amount of 
water the applicant has estimated it can put to beneficial use, in-
cluding reasonable conveyance losses (Cal. Code Regs., tit. 23, 
§ 696), while the face value of a license—the perfected water 
right—is the amount of water the Board has determined the li-
censee was able to put to beneficial use (§ 1610). 
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actually used because it did not have complete or reli-
able records concerning actual water used. As previ-
ously noted, only 60 percent of permit and license 
holders complied with annual reporting requirements, 
and the Board had no way of accurately monitoring 
use. The Board also rejected a fee-for-service approach 
as too costly, beyond the capability of its accounting 
system, and unpredictable. 

 The Board reduced the face value of the permits 
and licenses for hydroelectric projects because the Di-
vision expends fewer resources administrating those 
water rights.13 As a result of these reductions, the face 
value of all water right permits and licenses was re-
duced from 322 million to 200 million acre-feet. 

 After running several calculations, the Board set 
annual fees at the greater of $100 or $0.03 per acre-
foot based on the face value of the permit or license.14 

 The Board used the same methodology for calcu-
lating the USBR’s annual water right fee as it did for 
other permit and license holders. The face value of  
all the USBR permits and licenses was 116 million 

 
 13 The face value of permits and licenses for projects licensed 
by the Federal Energy Regulatory Commission (FERC) was re-
duced by 70 percent, and the face value of permits and licenses 
for non-FERC projects was reduced by 50 percent. 
 14 The Board also imposed one-time filing fees on applica-
tions for new permits and licenses and petitions to change terms 
and conditions of existing permits and licenses. (See Cal. Code 
Regs., tit. 23, §§ 1062, 1064.) It assumed that filing fees would 
generate $207,400 annually, which correspondingly reduced the 
amount of revenue to be assessed through annual fees. 
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acre-feet. After adjustments for hydropower, the face 
value of the USBR’s permits and licenses was reduced 
to 86 million acre-feet, which in fiscal year 2003–2004 
amounted to an annual fee of roughly $2.58 million (86 
million acre-feet multiplied by $0.03). 

 Once the Board determined that the USBR would 
not pay the fee based on sovereign immunity, the 
Board elected to allocate the portion of the USBR’s fee 
attributable to its CVP permits and licenses, 81.7 mil-
lion acre-feet, to the CVP contractors. (§§ 1540, 1560, 
subd. (b)(2).) The 81.7 million-acre feet amounted to 
$2.45 million in annual fees (81.7 million acre-feet 
multiplied by $0.03). The Board divided the $2.45 mil-
lion among the projects within the CVP according to 
each project’s water rights, and using records provided 
by the USBR, the Board grouped the CVP contractors 
by the project serving them. It then assessed the CVP 
contractors a prorated share of the amount of fees as-
sociated with the projects serving them, based on the 
amount of water specified in their contracts. 

 To implement the fee schedule as directed in sec-
tion 1525, the Board adopted regulation 1066 and reg-
ulation 1073. Regulation 1066 applies to water right 
permit and license holders. Regulation 1066, former 
subdivision (a), provided: “A person who holds a water 
right permit or license shall pay an annual fee that is 
the greater of $100 or $0.03 per acre-foot based on the 
total annual amount of diversion authorized by the 
permit or license.” (Reg. 1066, subd. (a), Register 2003, 
No. 52 (Dec. 23, 2003).) The Board adopted regulation 
1073 to implement sections 1540 and subdivision (b)(2) 
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of section 1560, which among other things, authorized 
the Board to allocate an annual fee imposed on the 
United States to persons or entities who contract with 
the United States for the delivery of water when the 
United States declines to pay the annual fee based on 
sovereign immunity. As relevant here, regulation 1073 
provides that if the USBR declines or is likely to de-
cline to pay fees or expenses for projects within the 
CVP, the Division Chief shall allocate those fees or ex-
penses to the USBR’s water supply contractors. (Regu-
lation 1073, subd. (b)(2).) The regulation further 
provides that “[t]he fee or expense for projects of the 
[CVP] shall be prorated among the contractors for the 
[CVP] based on either the contractor’s entitlement un-
der the contract or, if the contractor has a base supply 
under the contract, the contractor’s supplemental sup-
ply entitlement.”15 (Regulation 1073, subd. (b)(2).) 

 In January 2004, the Board of Equalization16 sent 
fee notices to water right permit and license holders 
and to those who contracted with the USBR for the de-
livery of CVP water. (§§ 1536 & 1537, subd. (a).) The 
Division collected nearly $7.4 million in fees but 

 
 15 “ ‘Base supply’ means the amount of water delivered to a 
water user by USBR from the Central Valley Project that is des-
ignated as base supply in a water supply contract between the 
user and the USBR.” (Regulation 1073, subd. (e)(1).) “ ‘Supple-
mental supply entitlement’ means the amount of water exceeding 
base supply delivered from the Central Valley Project to a water 
user.” (Regulation 1073, subd. (e)(2).) 
 16 The Board of Equalization has since been reorganized and 
for purposes of this appeal is now the California Department of 
Tax and Fee Administration. 
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expended just over $4.6 million of that amount. The re-
mainder was deposited into a new fund and became 
the starting balance of the Water Rights Fund for the 
next fiscal year. 

 The Division’s actual adjusted operational costs 
and funding sources for fiscal year 2003–2004 were as 
follows: 

WATER RIGHTS 

State Operations 

General Fund $3,865*
Public Resources Account, Cigarette  
 and Tobacco Products Sales Tax 

$0.355

Federal Trust Fund $0.150
Reimbursements $0.088
Water Rights Fund $4,608
Totals, State Operations $9,066

*Dollars in millions 
 
 Roughly 51 percent of the Division’s costs were 
paid from the Water Rights Fund, while 43 percent 
were paid from the state’s general fund, and 6 percent 
from reimbursements and other funds. 

 Plaintiffs challenged the imposition of the annual 
water right fee, seeking declaratory and injunctive re-
lief and a writ of mandate. They alleged that the stat-
utory scheme enacted by the Legislature was 
unconstitutional on its face and “as applied” through 
the emergency regulations adopted by the Board. The 
trial court initially denied the writ of mandate, ruling 
that the money collected constituted valid regulatory 
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fees, rather than taxes. It also rejected plaintiffs’ other 
constitutional claims. 

 We reversed in part, holding that the statutory 
scheme was constitutional on its face, but that it was 
unconstitutional as applied through the fee formulas 
set forth in the emergency regulations. (California 
Farm Bureau Federation v. California State Water Re-
sources Control Bd. (2007) 146 Cal.App.4th 1126, 1132 
[53 Cal. Rptr. 3d 445] (Farm Bureau I).) We therefore 
remanded the matter to the trial court with instruc-
tions to order the Board to adopt valid fee formulas. 
(Id. at pp. 1160–1161.) 

 Our Supreme Court affirmed our judgment hold-
ing that the statutory scheme was constitutional on its 
face, but reversed our determination that the statutes 
were unconstitutional as applied through the regula-
tions. (Farm Bureau II, supra, 51 Cal.4th at p. 428.) 
The court found that the record was inadequate and 
that the trial court’s order lacked sufficient factual 
findings and remanded the matter to this court with 
directions to remand the matter to the trial court to 
make additional findings. (Id. at pp. 428, 437, 441–442, 
446–447.) 

 Following a 10-day bench trial, the trial court is-
sued a statement of decision that concluded inter alia 
that “the statutory scheme and its implementing reg-
ulations improperly require the permit and license  
holders to pay more than a de minimis amount for reg-
ulatory activities that benefit non-paying water right 
holders, or that result from burdens non-paying water 
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right holders placed on the Water Rights Division” and 
therefore must be invalidated. The court also deter-
mined that plaintiffs “demonstrated that the alloca-
tion of the [USBR’s] fees to [CVP] contractors is 
unconstitutional under the supremacy clause, because 
the allocation of fees is not limited to the contractors’ 
beneficial or possessory use of the [USBR’s] water 
rights.” The Supreme Court’s decision in Farm Bureau 
II and the trial court’s findings on remand are set forth 
in more detail below in the discussion of the Board’s 
claims on appeal. 

 
DISCUSSION 

I 

The Trial Court Erred in Determining That the Water 
Right Fee Imposed in Fiscal Year 2003–2004 Pursuant 
to Regulation 1066 Was Not Properly Allocated, and 
Thus, Constituted an Unlawful Tax 

 The trial court determined that the annual water 
right fee imposed in fiscal year 2003–2004 operated as 
a tax, not a valid regulatory fee, because “the evidence 
establishes that the statutory scheme and its imple-
menting regulations do not provide a fair, reasonable, 
and substantially proportionate assessment of all costs 
related to the regulation of affected payors.” The trial 
court’s determination is predicated on its finding that 
“the statutory scheme and its implementing regula-
tions improperly require the permit and license hold-
ers to pay more than a de minimis amount for 
regulatory activities that benefit [RPP] right holders, 
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or that result from burdens [RPP] right holders place 
on the Water Rights Division.” 

 The Board does not dispute that RPP right holders 
were not assessed any water right fees even though 
they benefited from and placed burdens on the Divi-
sion’s activities. Rather, the Board claims that the trial 
court ignored substantial evidence in the record that 
established that only 10 percent of the Division’s costs 
were attributable to RPP right holders, and that there 
was more than enough “non-fee” support for the Divi-
sion to cover such costs. According to the Board, had 
the trial court considered such evidence, it would have 
concluded that holders of permits and licenses were 
not required to pay for costs attributable to RPP right 
holders. The Board therefore contends that the trial 
court erred in determining that the statutory scheme 
and its implementing regulations do not provide a fair, 
reasonable, and substantially proportionate assess-
ment of all costs related to the regulation of affected 
payors. The Board is correct. 

 
A. Applicable Law 

 “The California Constitution provides that any act 
to increase taxes must be passed by a two-thirds vote 
of the Legislature. On the other hand, statutes that 
create or raise regulatory fees need only the assent of 
a simple majority.” (Farm Bureau II, supra, 51 Cal.4th 
at p. 428, fns. omitted.) Senate Bill 1049 “passed the 
Legislature with only a 53 percent majority. Thus, if 
the amount charged under section 1525 [(as applied 
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through the fee schedule in regulation 1066)] is a tax, 
it is invalid. If it is a regulatory fee, it is not. . . .” (Farm 
Bureau II, at p. 437.) 

 “ ‘[F]ees charged in connection with regulatory ac-
tivities which fees do not exceed the reasonable cost of 
providing services necessary to the activity for which 
the fee is charged and which are not levied for unre-
lated revenue purposes’ ” are valid regulatory fees. 
(Farm Bureau II, supra, 51 Cal.4th at p. 441, quoting 
Sinclair Paint Co. v. State Bd. of Equalization (1997) 
15 Cal.4th 866, 876 [64 Cal. Rptr. 2d 447, 937 P.2d 
1350] (Sinclair Paint).) “[T]o determine the tax or fee 
issue, . . . courts [must] examine the costs of the regu-
latory activity and determine if there was a reasonable 
relationship between the fees assessed and the costs of 
the regulatory activity.” (Farm Bureau II, at p. 441, cit-
ing Sinclair Paint, supra, 15 Cal.4th at pp. 870, 878.) 
“A regulatory fee does not become a tax simply because 
the fee may be disproportionate to the service rendered 
to individual payors. [Citation.] The question of propor-
tionality . . . is measured collectively, considering all 
rate payors.” (Farm Bureau II, supra, 51 Cal.4th at p. 
438.) 

 “[A] regulatory fee, to survive as a fee, does not re-
quire a precise cost-fee ratio. A regulatory fee is en-
acted for purposes broader than the privilege to use a 
service or to obtain a permit. Rather, the regulatory 
program is for the protection of the health and safety 
of the public. The legislative body charged with enact-
ing laws pursuant to the police power retains the dis-
cretion to apportion the costs of regulatory programs 
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in a variety of reasonable financing schemes. An inher-
ent component of reasonableness in this context is flex-
ibility.” (California Assn., of Professional Scientists v. 
Department of Fish and Game (2000) 79 Cal.App.4th 
935, 950 [94 Cal. Rptr. 2d 535].) 

 “The plaintiff challenging a fee bears the burden 
of proof to establish a prima facie case showing that 
the fee is invalid.” (Farm Bureau II, supra, 51 Cal.4th 
at p. 436.) “[O]nce plaintiffs have made their prima fa-
cie case, the state bears the burden of production and 
must show ‘ “(1) the estimated costs of the service or 
regulatory activity, and (2) the basis for determining 
the manner in which the costs are apportioned, so that 
charges allocated to a payor bear a fair or reasonable 
relationship to the payor’s burdens on or benefits from 
the regulatory activity.” ’ ” (Id. at pp. 436–437, quoting 
Sinclair Paint, supra, 15 Cal.4th at p. 878.) 

 “Whether section 1525 imposes a tax or a fee is a 
question of law decided upon an independent review of 
the record.” (Farm Bureau II, supra, 51 Cal.4th at p. 
436.) We review the trial court’s foundational factual 
findings for substantial evidence. (City of Arcadia v. 
State Water Resources Control Bd. (2011) 191 
Cal.App.4th 156, 170 [119 Cal. Rptr. 3d 232].) 

 
B. The Proceedings on Remand 

 In Farm Bureau II, our Supreme Court concluded 
that it could not resolve the “ ‘tax or fee’ question” be-
cause the trial court’s order lacked sufficient factual 
findings for it to determine “whether the fees, as 
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imposed, were reasonably proportional to the costs of 
the regulatory program.” (Farm Bureau II, supra, 51 
Cal.4th at p. 441.) Accordingly, it remanded the matter 
and directed the trial court “to make detailed findings 
focusing on the Board’s evidentiary showing that the 
associated costs of the regulatory activity were reason-
ably related to the fees assessed on the payors.” (Id. at 
p. 442.) More particularly, the trial court was in-
structed to make findings on (1) whether “the fees are 
reasonably related to the total budgeted cost of the Di-
vision’s ‘activity’ (see § 1525, subd. (c))” and (2) whether 
“the statutory scheme and its implementing regula-
tions provide a fair, reasonable, and substantially pro-
portionate assessment of all costs related to the 
regulation of affected payors.” (Ibid.) 

 On remand, the trial court determined that plain-
tiffs did not establish a prima facie case that the fees 
collected exceeded the total budgeted cost of the Divi-
sion’s operations, while “the Board presented evidence 
demonstrating that the total amount raised in fees was 
less than the cost of supporting the Water Rights Divi-
sion.” In doing so, the court observed that plaintiffs 
“did not focus their challenge on the actual cost of the 
Division’s regulatory activities in comparison to the 
aggregate amount of fees raised under the regulations. 
Instead, they focused on the distinct issue of whether 
the fees were properly apportioned to and among the 
payors (actual and potential), contending that the fees 
allocated to payors did not bear a fair and reasonable 
relationship to those payors’ burdens on or benefits 
from the regulatory activity.” As to that issue, the trial 
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court found that plaintiffs “established a prima facie 
case that the statutory scheme and its implementing 
regulations do not ‘provide a fair, reasonable, and sub-
stantially proportionate assessment of all costs related 
to the regulation of affected payors’ ” by producing evi-
dence that RPP right holders, whose rights accounted 
for 38 percent of all water rights in the state and who 
are not charged fees, “receive a benefit from the Divi-
sion’s regulatory activities, and also impose some bur-
den on the agency.” The trial court further determined 
that the Board failed to rebut plaintiffs’ prima facie 
case by producing evidence that showed “ ‘the esti-
mated costs of the service or regulatory activity [and] 
the basis for determining the manner in which the 
costs are apportioned, so that the charges allocated to 
a payor bear a fair or reasonable relationship to the 
payor’s burdens on or benefits from the regulatory ac-
tivity.’ ” More particularly, the trial court found that 
“there is no documentary evidence that would support 
any particular estimate or finding regarding the pro-
portion of the Division’s resources that are devoted to 
water right holders other than the holders of permits 
and licenses.” It also determined that “the Board did 
not present any evidence that established that funds 
other than fees paid for regulatory activities related to 
non-fee paying rights holders,” and “absent any evi-
dence that could quantify the amount of such activities 
as a proportion of the Division’s total regulatory activ-
ities, it would not be possible to make any such show-
ing.” 

 



App. 23 

 

C. Analysis 

 The salient question is not whether “non-fee pay-
ing rights holders,” i.e., RPP right holders, received 
something for nothing, but whether the fees allocated 
to the affected payors, i.e., permit and license holders, 
were reasonable and substantially proportionate to all 
costs related to the regulation of those payors. (Farm 
Bureau II, supra, 51 Cal.4th at p. 442.) That RPP right 
holders were not charged fees but benefited from or 
placed burdens on the Division’s regulatory activities 
is relevant only if the regulatory costs attributable to 
RPP right holders necessarily were allocated to the af-
fected fee payors. If other sources of funding, such as 
the state’s general fund, were sufficient to cover the 
regulatory costs attributable to RPP right holders, it 
does not matter that RPP right holders were not 
charged a fee. To the extent the trial court based its 
determination that plaintiffs established a prima facie 
case by producing evidence that “holders of water 
rights that are not charged fees nevertheless receive a 
benefit from the Division’s regulatory activities, and 
also impose some burden on the agency,” it erred. 

 In any event, the Board presented evidence that 
at most 10 percent of Division resources were spent on 
matters involving RPP right holders, and that funding 
sources other than water right fee revenue more than 
covered the Division’s expenditures on such matters. 
To support its assertion that the administration of the 
water right permit and license system constituted the 
vast majority of the Division’s activities, the Board re-
lied on a draft report prepared by consultants for 
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Westlands Water District (Westlands), a plaintiff 
herein, and correspondence between Victoria Whitney, 
chief of the Water Rights Division, and Thomas Bir-
mingham, general counsel and general manager of 
Westlands, concerning that draft report. The draft re-
port states in pertinent part: “An estimate from 
[Board] staff . . . indicates that the [Board] may spend 
as much as 10 percent of Division time on riparian and 
pre-1914 water rights. This time may more appropri-
ately be funded by others or the general fund.” 
Westlands submitted a copy of the draft report to the 
Board for the purpose of “initiat[ing] discussions about 
a resolution to the issues that [it] hoped would avoid 
this litigation.”17 Whitney responded to the report in a 
letter to Birmingham, stating in relevant part: “ . . . 
Westlands discusses the Division’s activities involving 
riparian and pre-1914 water rights. . . . The report dis-
cusses why these activities should be paid by the Gen-
eral Fund. Westlands identified specific percentages of 
Division time spent on activities. These percentages 
may be incorrect because they include activities re-
lated directly to an existing permit or license.” Bir-
mingham replied to Whitney’s comments by letter, 
stating in relevant part: “Our consultants have spent 
considerable time working with the [Board] and the 
Division. They provided their best estimate of time the 
Division spend[s] working on riparian and pre-1914 
water right issues. We do believe though that whatever 

 
 17 Birmingham testified that he thought “the report was in 
sufficient form and content that we could transmit it to the Water 
Board to initiate discussions about a resolution to the issues that 
we hoped would avoid this litigation.” 
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time spent on these issues should not be charged to the 
water appropriators. We have provided an educated es-
timate of 10% of the Division’s time is spent on these 
and related issues. We recognize that the Division does 
not keep an account of time spent on these issues, but 
it would be helpful for the [Board] to submit an esti-
mate for use in our report if you disagree with ours.” 
(Italics added.) Shortly thereafter, Westlands provided 
the Board with a revised draft report, which states in 
pertinent part: “Unfortunately the Division does not 
have an accurate method for determining the amount 
of time spent on riparian and pre-1914 water 
rights. . . . However a rough estimate from [Board] 
staff indicates that the [Board] may spend as much as 
10 percent of Division time on riparian and pre-1914 
water rights. In addition, our consultants, who have 
spent considerable time working with the [Board] and 
the Division, concur with the 10% estimate.” 

 The trial court failed to discuss any of this evi-
dence in its statement of decision. Plaintiffs assert that 
the trial court rejected the Board’s reliance on the draft 
report because the court “recognized that the Draft Re-
port was not even a ‘Westlands’ report, accepting Mr. 
Birmingham’s testimony that he and the Westlands 
Water District actually disagreed with certain aspects 
of the Draft Report.”18 We need not determine whether 

 
 18 Birmingham testified that the first draft report was pre-
pared by outside technical consultants retained by Westlands, and 
that the views contained therein were those of the individuals 
who prepared it. During the Board’s cross-examination of Bir-
mingham concerning the draft report, the trial court observed: 
“You’re asking [Birmingham] to interpret what somebody else’s  
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the trial court rejected the Board’s reliance on the draft 
report because even assuming for argument’s sake 
that it did, Birmingham, in his capacity as Westland’s 
general counsel and general manager, adopted the con-
sultants’ “educated estimate of 10%” in his letter to 
Whitney. That letter is evidence the Division devoted 
10 percent of its resources to RPP right holders. Thus, 
the trial court’s finding that “there is no documentary 
evidence that would support any particular estimate 
or finding regarding the proportion of the Division’s re-
sources that are devoted to water right holders other 
than the holders of permits and licenses” is not sup-
ported by substantial evidence.19 

 
words mean in a document that’s in evidence and the document 
speaks for itself, and regardless of what you and he think it 
means, the court will consider what the words in a document in 
evidence means.” 
 19 Citing evidence of “Board decisions involving [RPP] water 
rights,” the trial court found that plaintiffs “demonstrate[d] that 
the Division devotes an unquantified, but clearly non-trivial, pro-
portion of its resources to issues involving those classes of fee- 
exempt water right holders.” The Board disputes the trial court’s 
finding that the decisions involved RPP water rights and argues 
that 9 of the 11 decisions were outside the relevant time period. 
We need not address the Board’s claims because the trial court’s 
finding that the “Division devotes an unquantified, but clearly 
non-trivial, proportion of its resources to issues involving . . . 
[RPP] right holders” is consistent with evidence the Division de-
votes 10 percent of its resources to RPP right holders. Moreover, 
the trial court relied on the Board decisions in finding that plain-
tiffs established a prima facie case that the fees were not properly 
allocated. At that point, the burden of production shifted to the 
Board (Farm Bureau II, supra, 51 Cal.4th at pp. 436–437), which 
the Board satisfied in part by producing evidence the Division de-
votes 10 percent of its resources to RPP right holders. 
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 The trial court’s reliance on a memorandum Whit-
ney prepared, dated April 7, 2004, entitled “Errata to 
Memorandum Dated December 29, 2003 Regarding 
the Water Right Fee Program Summary and Recom-
mended Fee Schedule for Fiscal Year 2003–2004,” for 
the proposition that the Division spends “significantly 
more than five percent” of its time on resources or ac-
tivities that benefit RPP right holders, is misplaced. 
That memorandum states in pertinent part: “In fact, 
as a portion of the Division’s overall administration of 
water rights, approximately one-third of the Division’s 
time is spent for the purpose of protecting the environ-
ment and the public interest and two-thirds of the time 
is spent on activities that protect prior right holders. 
Some of the Division’s time is spent on efforts to pro-
tect parties who claim and appear to have water rights 
that are not within the [Board]’s permitting authority. 
Furthermore, once a permit or license is issued, most 
of staff ’s efforts are associated with ensuring that the 
permit or license holder complies with the conditions 
of the water right permit and with issuing a license to 
water right permit holders.” Whitney’s statement that 
some of the Division’s time is spent on activities that 
protect RPP right holders does not suggest that any 
particular amount of time on such efforts, only that it 
spends some time. To the extent the trial court equated 
“prior right holders” with RPP right holders, and inter-
preted Whitney to suggest that the Division spends 
two-thirds of its time on activities that protect RPP 
right holders, such an interpretation is unsupported in 
the record or the law. In the memorandum, Whitney 
distinguishes between “prior right holders” and 
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“parties who claim and appear to have water rights 
that are not within the [Board]’s permitting authority,” 
i.e., RPP right holders. Moreover, while the term “prior 
right holder” may include RPP right holders, it is by no 
means limited to those right holders. It also may in-
clude permit and license holders. (See generally El Do-
rado Irrigation Dist. v. State Water Resources Control 
Bd. (2006) 142 Cal.App.4th 937, 961–962 [48 Cal. Rptr. 
3d 468] [discussing rule of priority].) The memoran-
dum supports a finding that the Division spends some 
time on efforts to protect RPP right holders, a fact the 
Board does not dispute. 

 Having found that the Board produced evidence 
the Division devoted roughly 10 percent of its re-
sources to RPP right holders, we now turn to whether 
those resources came from the water right fee assessed 
in fiscal year 2003–2004. To support its assertion that 
the Division received substantial funding from sources 
other than the challenged water right fees, the Board 
relied on the Governor’s proposed budget for fiscal year 
2003–2004, the final budget act for fiscal year 2003–
2004, and related documents. The Governor’s proposed 
budget for fiscal year 2003–2004, which ran from July 
1, 2003, through June 30, 2004, and was presented 
prior to the enactment of Senate Bill 1049, proposed 
$8.7 million for the water rights program, $7.2 million 
of which was to come from the state’s general fund. Un-
der the final budget act, the program’s total appropri-
ation was increased to $9 million, and $4.4 million of 
that amount was to come from the new Water Rights 
Fund, thereby reducing the amount payable from the 
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state’s general fund. As explained in the final change 
book to the Governor’s fiscal year 2003–2004 budget, 
“[f ]ee revenues would be deposited in the newly cre-
ated Water Rights Fund and used to offset General 
Fund expenditure reductions.” (Italics added.) In fiscal 
year 2003–2004, the Division’s actual costs totaled 
$9.066 million. Roughly 51 percent of that amount was 
paid for by water right fees ($4.608 million), 43 percent 
from the state’s general fund ($3.865 million), and the 
remaining 6 percent from the tobacco tax fund 
($355,000), federal trust fund ($150,000), and reim-
bursements ($88,000). Thus, the water right fee re-
duced, but did not replace, general fund support for the 
Division’s regulatory activities in fiscal year 2003–
2004, and there was more than enough general fund 
support to cover the costs attributable to RPP right 
holders. 

 Plaintiffs dispute the Board’s claim that the water 
right fee accounted for only half of the Division’s 
budget for fiscal year 2003–2004, arguing that “[t]he 
fees were imposed for the second half of the fiscal year 
after [Senate Bill] 1049 was enacted.” Plaintiffs, how-
ever, fail to point to any evidence in support of their 
argument. Rather, they cite the following statement 
from the factual and procedural background in Farm 
Bureau II: “The proposal called for General Fund sup-
port for the first half of the 2003–2004 fiscal year with 
fee increases covering the second half of the year.” 
(Farm Bureau II, supra, 51 Cal.4th at p. 430, fn. 10, 
italics added.) The statement refers to the LAO’s pro-
posal, which recommended “that legislation be enacted 
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that . . . establishes a new annual compliance fee as-
sessed on all water rights holders under the board’s ju-
risdiction, in order to fully replace the General Fund 
support proposed for the board’s water rights pro-
gram.” The proposal says nothing about general fund 
support being used for any part of the year.20 To the 
contrary, the proposal recommended reducing general 
fund support for the water rights program in fiscal 
year 2003–2004 to zero. Moreover, what the LAO pro-
posed and what the Legislature in fact did are not the 
same thing. As detailed above, the water right fee did 
not fully replace general fund support for the Divi-
sion’s regulatory activities in fiscal year 2003–2004.21 

 
 20 Plaintiffs also cite to a document entitled “Frequently 
Asked Questions Regarding Water Right Fees,” which says noth-
ing about the fees being imposed to support the second half of the 
fiscal year. Rather, it states in pertinent part: “In an effort to re-
duce the state’s current budget deficit, the Legislature this year 
decreased General Fund support for the water right program by 
almost 30 percent. In addition, the Legislature determined that 
the funding source for almost half the remaining allocation in Fis-
cal Year 2003-2004 should be shifted from the General Fund to a 
special fund financed by water right holders.” This is consistent 
with the Board’s claim that the water right fee accounted for 
roughly half of the Division’s budget for fiscal year 2003–2004. 
 21 The factual and procedural background in Farm Bureau II 
“is largely adopted” from our opinion in Farm Bureau I (Farm Bu-
reau II, supra, 51 Cal.4th at p. 428, fn. 4), which states that “[t]he 
LAO proposed that the General Fund support the water rights 
program for the first half of the fiscal year, and fee increases cover 
the $ 4.4 million needed for the second half of the fiscal year” 
(Farm Bureau I, supra, 146 Cal.App.4th at p. 1137.) As set forth 
above, the proposal says nothing about general fund support for 
any portion of the year. While this court may have assumed such 
was the case based on the timing of the passage of Senate Bill  
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 In addition, plaintiffs’ claim that the fees were im-
posed for the second half of the fiscal year is at odds 
with the language of section 1525, subdivision (e), 
which provides: “Annual fees imposed pursuant to this 
section for the 2003–04 fiscal year shall be assessed for 
the entire 2003–04 fiscal year.” (Italics added.) It is also 
inconsistent with section 1552, which states in perti-
nent part that “moneys in the Water Rights Fund are 
available for expenditure, upon appropriation by the 
Legislature. . . .” (Italics added.) In fiscal year 2003–
2004 money in the Water Rights Fund was appropri-
ated and available for expenditure on August 2, 2003, 
the day the final budget took effect, which was well 
within the first half of the fiscal year, which ran from 
July 1, 2003, through June 30, 2004. Thus, while the 
fee was not assessed until the second half of the fiscal 
year, the monies appropriated by the Legislature for 
the Water Rights Fund were available for expenditure 
in the first half of the fiscal year. At the remand trial, 
the Board produced evidence showing that Division ex-
penditures were charged against the Water Rights 
Fund appropriation during the first half of fiscal year 
2003–2004, and that as of December 31, 2003, 56.7 per-
cent of that appropriation had been spent. The Board’s 
budget officer explained that it is common for expenses 
to be paid from a “clearing account” until special fund 
revenues are received. 

 Plaintiffs’ reliance on statements by the Board to 
support their assertion that the water right fee was 

 
1049, evidence presented during the 10-day remand trial estab-
lishes otherwise. (At p. 157, post.) 
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used solely to support the Division’s activities in the 
second half of fiscal year 2003–2004 is misplaced. 
Whether the water right fee imposed in fiscal year 
2003–2004 accounted for all or nearly all of the Divi-
sion’s funding in the second half of the fiscal year is 
determined by examining the statutory language and 
evidence related to appropriations and expenditures 
from the Water Rights Fund, not by the Board’s mus-
ings.22 

 Finally, we reject the trial court’s finding that the 
Board failed to consider “proportional allotment in en-
acting the fee regulations,” and that the annual fee is 
invalid on that basis alone. The record shows that the 
Board did consider whether the fee represented a fair, 
reasonably, and substantially proportionate assess-
ment of all costs related to the regulation of affected 
payors. When the LAO recommended that general 
fund support for the water rights program be fully 

 
 22 In any event, none of the statements relied on by plaintiffs 
explicitly states that the water right fee was in fact used to sup-
port the Division’s activities in the second half of fiscal year 2003–
2004. The statements are as follows: “In practical effect, the 
budget provided general fund support for the first six months of 
the year, with fee support for the balance of the fiscal year.” (Ital-
ics added.) “[T]he general funding to support the Division will ex-
pire as of December 31st.” “In an effort to reduce the state’s 
current budget deficit, the Legislature this year decreased Gen-
eral Fund support for the water right program by almost 30 per-
cent. In addition, the Legislature determined that the funding 
source for almost half the remaining allocation in Fiscal Year 
2003–2004 should be shifted from the General Fund to a special 
fund financed by water right holders. As a result, the Legislature 
has directed the [Board] to implement fees to raise revenues of 
$4.4 million.” 
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replaced with “a new annual compliance fee” assessed 
permit and license holders, the Board objected on the 
ground that allocating Division costs entirely to permit 
and license holders was unfair because permit and li-
cense holders would necessarily be paying for costs at-
tributable to RPP right holders, who also benefited 
from the Division’s activities but would not be assessed 
a fee. As detailed above, general fund support for the 
water rights program was not fully replaced by the 
new annual fee in fiscal year 2003–2004. Under the fi-
nal budget act, the Division’s total appropriation was 
$9 million, only $4.4 million of which was payable from 
the new Water Rights Fund. The remainder of the Di-
vision’s funding came primarily from the state’s gen-
eral fund. The trial court appears to have faulted the 
Board for failing to consider that permit and license 
holders necessarily would be paying for costs attribut-
able to RPP right holders—a situation that did not ex-
ist. In any event, even assuming for argument’s sake 
that the Board had failed to consider proportionality in 
developing the fee regulations, that alone would not be 
a sufficient basis on which to invalidate the regula-
tions. Plaintiffs must show that they were prejudiced 
by the Board’s action. The Board’s adoption of the wa-
ter right fee regulations involved a quasi-legislative 
action that is reviewed under the standards of ordi-
nary mandamus. (Home Builders Assn. of Tulare/Kings 
Counties, Inc. v. City of Lemoore (2010) 185 Cal.App.4th 
554, 561 [112 Cal. Rptr. 3d 7].) “ ‘[A] party seeking re-
view under traditional mandamus must show the pub-
lic official or agency invested with discretion acted 
arbitrarily, capriciously, fraudulently, or without due 
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regard for his rights, and that the action prejudiced 
him.’ ” (California Public Records Research, Inc. v. 
County of Yolo (2016) 4 Cal.App.5th 150, 181 [209 Cal. 
Rptr. 3d 26], italics added, quoting Gordon v. Horsley 
(2001) 86 Cal.App.4th 336, 351 [102 Cal. Rptr. 2d 910].) 
Thus, contrary to the trial court’s finding, the failure 
to consider “proportional allotment in enacting the fee 
regulations” alone is not a basis for invalidating the fee 
regulations. Plaintiffs must also establish that they 
were prejudiced by the Board’s actions. Because, as de-
tailed above, the water right fee represented a fair, rea-
sonable, and substantially proportionate assessment 
of all costs related to the regulation of affected payors, 
plaintiffs are unable to make such a showing here. 

 In sum, even assuming that plaintiffs made their 
prima facie case, the Board satisfied its burden of  
production by producing evidence that the charges al-
located to permit and license holders in fiscal year 
2003–2004 did not exceed the cost of the regulatory ac-
tivities attributable to them. In other words, they were 
not required to pay for activities attributable to RPP 
right holders who paid no fees. Accordingly, the trial 
court erred in concluding that the water right fee im-
posed in fiscal year 2003–2004 is a tax within the 
meaning of article XIII A, section 3, of the California 
Constitution and in invalidating the regulations on 
that basis. 

   



App. 35 

 

II 

The Trial Court Erred in Concluding That Regula-
tion 1073 Violated the Supremacy Clause 

 The trial court determined that regulation 1073, 
which allocates the USBR’s annual fee for projects 
within the CVP to the CVP contractors, is unconstitu-
tional under the supremacy clause because the alloca-
tion is not limited to the contractors’ beneficial or 
possessory use of the USBR’s water rights. The Board 
contends that because CVP contractors “get all availa-
ble project water after all legal requirements are sat-
isfied,” it fairly and reasonably valued the CVP 
contractors’ beneficial interests in those rights at 100 
percent. We agree with the Board. 

 
A. The Applicable Law 

 “Under established principles of sovereign im-
munity, the federal government is immune from state 
taxation absent its consent.” (Farm Bureau II, supra, 
51 Cal.4th at p. 443.) A state, however, “may, in effect, 
raise revenues on the basis of property owned by the 
United States as long as that property is being used by 
a private citizen or corporation and so long as it is the 
possession or use by the private citizen that is being 
taxed.” (United States v. County of Fresno (1977) 429 
U.S. 452, 462 [50 L.Ed.2d 683, 692, 97 S. Ct. 699].) “To 
successfully defend a supremacy clause challenge to a 
tax on persons or entities that contract with the federal 
government, the taxing authority must segregate and 
tax only the beneficial or possessory interest in the 



App. 36 

 

property.” (Farm Bureau II, at p. 445.) While we con-
cluded above that the annual water right fee is not a 
tax for purposes of Proposition 13’s supermajority re-
quirement, “[w]hen conducting a supremacy clause 
analysis, federal courts do not distinguish between fees 
and taxes.” (Farm Bureau II, at p. 444, fn. 27.) 

 
B. The Proceedings on Remand 

 In Farm Bureau II, our Supreme Court agreed 
with the Board “that a fair determination of the [CVP] 
contractors’ beneficial interest must include consider-
ation of the system that supports and ensures the de-
livery of the amount contracted, not just the amount of 
water contracted for delivery.” (Farm Bureau II, supra, 
51 Cal.4th at p. 446.) However, “due to conflicting fac-
tual assertions and an inadequate record,” the court 
could not “determine how much of the total water in 
question is used to support the water delivered and can 
thus be allocated to the [CVP] contractors’ beneficial 
interest.” (Ibid.) Accordingly, the court remanded the 
matter “for the trial court to determine the contractors’ 
beneficial interest and the value of that interest” and 
“make findings as to whether the Board has fairly eval-
uated the federal contractors’ beneficial interest, such 
that water not actually under contract for delivery is 
fairly attributable to the value of the delivery contracts 
themselves.” (Ibid., fn. omitted.) 

 On remand, the trial court concluded that (1) 
plaintiffs “established a prima facie case that the fee 
regulations as applied to [CVP] contractors are invalid 
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because the regulations are not based on a fair evalu-
ation of the contractors’ beneficial or possessory inter-
ests,” and (2) the Board “failed to refute that prima 
facie case by producing evidence that would permit the 
Court to determine that the contractors’ beneficial or 
possessory interests, in the aggregate, are equal to [the 
USBR’s] total water rights, and that all water not ac-
tually under delivery to contractors is fairly attributa-
ble to the value of the delivery contracts themselves.” 
In doing so, the court found that there was “no evidence 
whatsoever that the Board considered the beneficial 
interests of contractors, as defined by the Supreme 
Court, in adopting the fee regulations,” and concluded 
that “[t]he fee regulations must be invalidated on this 
basis alone.” In addition, the trial court dismissed the 
Board’s assertion that all of the USBR’s CVP water 
rights above contract amounts were necessary to de-
liver water to the contractors as “an attempt at post 
hoc validation of an arbitrary decision,” noting that 
“the complete lack of any evidence that could support 
an accurate quantification of the contractors’ benefi-
cial or possessory interests, reinforces this impres-
sion.” It also rejected the Board’s rationale on the 
merits, reasoning, “The concept of the [CVP] as an in-
tegrated project serving multiple uses, with contrac-
tors not in the highest priority, is not really disputed 
in this case. But accepting this concept really only es-
tablished that some amount of water not actually un-
der contract may be fairly attributable to the value of 
the contractors’ delivery contracts. It does not neces-
sarily follow that 100% of the water not actually under 
contract should be so attributed.” (Fn. omitted.) The 
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court found it significant that the Board had never 
“done an analysis of the contractors’ beneficial or pos-
sessory interests in the [USBR’s] [CVP] permits,” (fn. 
omitted) finding that without any such analysis, the 
Board’s rationale that all of the USBR’s water rights 
were necessary to support deliveries to contractors 
“lacks any convincing evidentiary basis.” Finally, the 
court concluded that plaintiffs “presented significant 
probative and persuasive evidence that the beneficial 
or possessory interests of the [CVP] contractors could 
not be valued at 100% of [the USBR’s] water rights for 
the Project” by demonstrating that “the contractors in 
reality have no actual guaranteed right to delivery of 
any amount of water, regardless of the face amounts of 
their contracts, and . . . frequently receive far less wa-
ter than those face amounts.” (Fn. omitted.) 

 
C. Analysis 

 Whether regulation 1073 violates the supremacy 
clause by allocating the entire annual fee for the 
USBR’s CVP permits and licenses to the CVP contrac-
tors turns on whether the Board fairly and reasonably 
valued the CVP contractors’ beneficial interests in the 
USBR’s water rights at 100 percent. 

 As a preliminary matter, the trial court’s finding 
that there is no evidence the Board considered the con-
tractors’ beneficial interests in adopting the fee regu-
lations is not supported by substantial evidence. The 
Board’s decision to limit the fees it passed through to 
the contractors to those for projects within the CVP 
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(regulation 1073, subd. (b)(2)) shows that it considered 
the contractors’ beneficial interest in the USBR’s wa-
ter rights in adopting the fee regulations. Moreover, at 
the remand trial, Whitney testified that she considered 
how much of the USBR’s annual fee for projects within 
the CVP should be passed through to the contractors 
and recommended 100 percent.23 Since her under-
standing was that the CVP was built as a water supply 
project, her initial recommendation was that 100 per-
cent of the water right fees that support the CVP 
should be passed through to the contractors. After re-
ceiving comments at workshops that the Board “should 
not pass through [one] hundred percent of [the 
USBR’s] fees to the CVP contractors,” she solicited in-
formation from the USBR concerning the CVP’s allo-
cated costs “regarding the various uses for which the 
CVP had been authorized as compared to the uses that 
[the Board] approved in [its] water rights permits.” Ul-
timately, however, she did not change her recommen-
dation. Both the language of regulation 1073 and 
Whitney’s testimony are evidence the Board consid-
ered the contractors’ beneficial interests in the USBR’s 
CVP water rights in enacting the fee regulations. The 
trial court’s contrary finding is not supported by sub-
stantial evidence. Moreover, even assuming for argu-
ment’s sake that the Board had failed to take into 

 
 23 To the extent plaintiffs claim that the trial court found all 
of Whitney’s testimony lacked credibility, they are mistaken. The 
trial court found that her testimony that the Division spends ap-
proximately five percent of its resources protecting the rights of 
RPP right holders “lack[ed] credibility or any reasonable founda-
tion” due to the lack of documentary evidence to support it. 
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account the CVP contractors’ beneficial interests in 
adopting the fee regulations, that alone would not war-
rant invalidating the regulations. As previously dis-
cussed, plaintiffs also must establish that they were 
prejudiced by the Board’s actions. (See California Pub-
lic Records Research, Inc. v. County of Yolo, supra, 4 
Cal.App.5th at p. 181.) Because, as we shall explain, 
the Board’s decision to allocate all of the USBR’s an-
nual fee for projects within the CVP to the water sup-
ply contractors was reasonable, plaintiffs are unable to 
make such a showing. 

 We now turn to whether the Board fairly and rea-
sonably evaluated the contractors’ beneficial interest 
in the USBR’s CVP water rights at 100 percent. An un-
derstanding of the history of the CVP, which is well 
chronicled, is essential to the resolution of this issue. 

 “The CVP is a federal reclamation project built 
within the major watersheds of the Sacramento and 
San Joaquin River systems and the Sacramento-San 
Joaquin Delta (Delta), providing water storage and dis-
tribution to the Central Valley of California. A recent 
federal opinion noted the following legal and factual 
background: ‘Reclamation projects are indispensible 
features of agriculture in the Western United States. 
“The Reclamation Act of 1902 set in motion a massive 
program to provide federal financing, construction, 
and operation of water storage and distribution pro-
jects to reclaim arid lands in many Western States.” 
[Citations.] . . . [¶] The [CVP] is “a system of dams, res-
ervoirs, levees, canals, pumping stations, hydropower 
plants, and other infrastructure [that] distributes 
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water throughout California’s vast Central Valley.” [Ci-
tation.] The CVP was originally “taken over and exe-
cuted” by the United States under the Reclamation Act 
and was reauthorized by the Rivers and Harbors Act 
of 1937, Pub. L. No. 75-392, 50 Stat. 844, 850 (“the CVP 
Act”). [Citation.]’ (San Luis Unit Food Producers v. U.S. 
(9th Cir. 2013) 709 F.3d 798, 801 (San Luis Unit).)” The 
[USBR] is the agency within the United States Depart-
ment of the Interior charged with administering the 
CVP. (Westlands Water District v. U.S. (9th Cir. 2003) 
337 F.3d 1092, 1096; San Luis Unit, supra, at p. 801.) 

 “As built and operated, the CVP is ‘the nation’s 
largest water reclamation project and California’s 
largest water supplier.’ (In re Bay-Delta etc. (2008) 43 
Cal.4th 1143, 1154 [77 Cal. Rptr. 3d 578, 184 P.3d 709], 
fn. omitted.) It operates 21 reservoirs, 11 powerplants, 
and 500 miles of major canals and aqueducts. With to-
tal storage capacity of more than 12 million acre-feet, 
the CVP delivers approximately seven million acre-
feet of water annually to over 250 water contractors, 
primarily for agricultural use in the Central Valley. (Id. 
at p. 1154, fn. 1.) The CVP ‘ “supplies two hundred wa-
ter districts, providing water for about thirty million 
people, irrigating California’s most productive agricul-
tural region and generating electricity at [numerous] 
powerplants.’ ” (San Luis & Delta-Mendota Water Au-
thority v. U.S. (9th Cir. 2012) 672 F.3d 676, 682 (San 
Luis & Delta-Mendota), quoting Westlands Water Dist. 
v. U.S. Dept. of Interior (9th Cir. 2004) 376 F.3d 853, 
861.)” (North Coast Rivers Alliance v. Westlands Water 
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Dist. (2014) 227 Cal.App.4th 832, 840 [174 Cal. Rptr. 
3d 229] (North Coast).) 

 “In the original 1937 CVP act, Congress priori-
tized the purposes of the CVP as ‘ “first, for river regu-
lation, improvement of navigation, and flood control; 
second, for irrigation and domestic uses; and, third, for 
power.’ ” (San Luis Unit, supra, 709 F.3d at 801, quot-
ing the 1937 CVP act, § 2.)” (North Coast, supra, 227 
Cal.App.4th at p. 842.) 

 In 1978, to take account of the combined effects of 
the CVP and state water project upon the Sacramento-
San Joaquin Delta (Delta), the Board modified the 
USBR’s permits to require the USBR to meet new wa-
ter quality standards in the Delta and Suisun Marsh 
by either releasing water from storage or curtailing di-
versions, so that outflow from the Delta would be suf-
ficient to prevent sea water from intruding into the 
Delta. (United States v. State Water Resources Control 
Bd. (1986) 182 Cal.App.3d 82, 97–98 [227 Cal. Rptr. 
161] (U.S. v. SWRCB).) The primary purpose underly-
ing the revised water quality standards “was salinity 
control in order to protect consumptive uses (agricul-
tural, industrial and municipal) of the Delta waters.” 
(Id. at p. 115.) As relevant here, the Court of Appeal 
rejected the USBR’s assertion that the Board-imposed 
conditions for salinity control were inconsistent with 
congressional directives, holding that river regulation, 
the first priority stated, includes salinity control. (Id. 
at pp. 135–136.) 
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 “In 1992, Congress passed the Central Valley Pro-
ject Improvement Act (the CVPIA; Pub.L. No. 102-575 
(Oct. 30, 1992) 106 Stat. 4706), which, among other 
things, amended the original CVP act to reprioritize 
the objectives of the CVP. The CVPIA elevated the pro-
tection of fish and wildlife to one of the main purposes 
of the CVP, alongside of irrigation and domestic uses, 
and it reserved 800,000 acre-feet of CVP water for en-
vironmental and wildlife protection purposes. (CVPIA, 
§§ 3406(a) & (b)(2), 3404(c); see In re Bay-Delta etc., su-
pra, 43 Cal.4th at p. 1154; San Luis Unit, supra, at pp. 
801–802.)” (North Coast, supra, 227 Cal.App.4th at p. 
842, fn. omitted.) The Central Valley Project Improve-
ment Act (Pub.L. No. 102-575 (Oct. 30, 1992) 106 Stat. 
4706; hereafter CVPIA) further required the Secretary 
of the Interior to provide water to certain wildlife ref-
uges in amounts equal to historical water deliveries to 
the refuges. (CVPIA, § 3406(d)(1).) These refuges re-
ceive between 400,000 and 500,000 acre-feet of CVP 
water each year. “The CVPIA also expressly required 
the [USBR] to operate the CVP to ‘meet all obligations 
under state and federal law, including but not limited 
to the federal Endangered Species Act, [title] 16 
[United States Code section] 1531, et seq., and all de-
cisions of the California [Board] establishing condi-
tions on applicable licenses and permits for the 
project.’ (CVPIA, § 3406(b).)” (North Coast, at p. 842, 
fn. omitted.) 

 “As this regulatory overview confirms, the [USBR] 
operates the CVP and allocates CVP water subject to a 
comprehensive scheme of environmental statutes and 
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regulations, including the environmental require-
ments of the CVPIA, the federal Endangered Species 
Act of 1973 (16 U.S.C. § 1531 et seq.), and various state 
and federal regulations of Delta waterflow and water 
quality. (San Luis & Delta-Mendota, supra, 672 F.3d at 
pp. 682–683 [noting the [USBR’s] control of the CVP 
water is subject to a ‘plethora of federal statutes and 
regulations governing’ such matters as ‘the CVP yield,’ 
‘water quality,’ and ‘the impact of the releases on the 
environment and wildlife’]; San Luis Unit, supra, 709 
F.3d at p. 802.)” (North Coast, supra, 227 Cal.App.4th 
at p. 843.) 

 The USBR operates the CVP under water right 
permits and licenses issued and regulated by the 
Board, administers CVP water, and enters into con-
tracts to provide that water to contractors. (North 
Coast, supra, 227 Cal.App.4th at pp. 839, 841; U.S. v. 
SWRCB, supra, 182 Cal.App.3d at pp. 102, 105; 
§ 1391.) 

 “CVP water is available only through a water ser-
vice contract between the water user and the [USBR]. 
There are three categories of contracts for the provi-
sion of CVP federal water supply. The first category is 
comprised of ‘Exchange Contracts’ that give express 
contractual priority to designated ‘Exchange Contrac-
tors’ on the basis of their pre-1914 riparian and appro-
priative rights to the San Joaquin River. [Citation.] 
These Exchange Contractors ‘traded’ their preexisting 
water rights to the [USBR]. [Citation.] The [USBR] ob-
tained water permits from the [Board] that were co-
extensive with the exchanged water rights. The 
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[USBR] in turn entered into water service contracts 
with the Exchange Contractors for CVP federal water 
supply on a priority access basis.” (Tehama-Colusa Ca-
nal Auth. v. United States DOI (9th Cir. 2013) 721 F.3d 
1086, 1091 (Tehama-Colusa).) The cooperation of the 
exchange contractors made possible the expansion of 
the CVP and the San Luis Unit. (Westlands Water Dist. 
v. United States (E.D. Cal. 2001) 153 F.Supp.2d 1133, 
1146–1147.) In 2004, the exchange contracts totaled 
roughly 0.84 million acre-feet. The Board did not as-
sess any water right fees on exchange contractors be-
cause those contractors had exchanged water to which 
they were entitled under pre-existing riparian or pre-
1914 appropriative water rights for project water. 

 “The second category of CVP contracts encom-
passes ‘Settlement Contracts’ that grant a contractual 
priority to CVP water supply through the inclusion of 
provisions limiting the extent of shortage amounts. 
These contracts typically arose from preexisting water 
rights.” (Tehama-Colusa, supra, 721 F.3d at p. 1091.) 
The settlement contractors are entities along the Sac-
ramento River that hold pre-existing direct diversion 
water rights. Prior to Shasta Dam being built, there 
were high flows in the wintertime and low flows in the 
summertime. Sometimes the flows were so low that 
junior rights holders would not be able to divert any 
water. Once the Shasta Dam was in place and the Sac-
ramento River was regulated, these entities “received 
a full supply, but [the USBR] knew that some of the 
water that they were diverting under certain circum-
stances was there because of the projects.” Accordingly, 
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the USBR and these entities negotiated “settlement 
contracts” pursuant to which the settlement contrac-
tors receive a certain amount of “base supply water” 
annually without any fee, and other “project water” for 
which they do pay a fee. The base supply water may 
only be reduced by 25% in critically dry years, and the 
duty to deliver it is mandatory. (Id. at p. 1099.) In 2004, 
the base supply for the settlement contracts totaled 
roughly 1.8 million acre-feet. The Board did not assess 
any water right fees on settlement contractors for base 
supply water because those contractors held pre- 
existing rights to divert that water before the CVP was 
constructed; it did, however, assess water right fees for 
any supplemental entitlement, i.e., project water, un-
der those contracts. (Regulation 1073, subd. (b)(2).) 

 “The third category contains contracts held by 
CVP contractors north-of-Delta, in-Delta, and south-
of-Delta. This category of CVP contractors . . . held no 
pre-existing water rights to offer as consideration, and 
therefore receives no priority access to CVP water sup-
ply.” (Tehama-Colusa, supra, 721 F.3d at p. 1091.) The 
CVP contractors in this case are members of this third 
category. 

 The Board’s characterization of the CVP as a “wa-
ter supply project” was not only reasonable, it was ac-
curate. Water delivery is the raison d’être of the CVP. 
As the cases cited above recognize and the United 
States Supreme Court explained in United States v. 
Gerlach Live Stock Co. (1950) 339 U.S. 725, 728, [94 
L.Ed. 1231, 1237, 70 S. Ct. 955] (Gerlach), the Sacra-
mento River has almost twice as much water as the 
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San Joaquin River but the Sacramento Valley has very 
little tillable soil, while about “three-fifths of the [San 
Joaquin] valley lies in the domain of the less affluent 
San Joaquin.” “To harness these wasting waters, over-
come this perversity of nature and make water avail- 
able where it would be of greatest service, the State of 
California proposed to re-engineer its natural water 
distribution. This project was taken over by the United 
States in 1935 and has since been a federal enterprise.” 
(Ibid., italics added.) “As built and operated, the CVP 
is ‘the nation’s largest water reclamation project and 
California’s largest water supplier.’ ” (North Coast, su-
pra, 227 Cal.App.4th at p. 840, quoting In re Bay-Delta 
etc., supra, 43 Cal.4th at p. 1154; see also Gerlach, su-
pra, 339 U.S. at p. 728 [describing CVP as “a gigantic 
undertaking to redistribute the principal fresh-water 
resources of California”].) 

 That the CVP has other congressionally author-
ized purposes, some of which Congress has prioritized 
over irrigation and domestic uses, does not alter CVP’s 
fundamental status as a water supply project. For ex-
ample, as previously discussed, salinity control is pri-
oritized over irrigation and domestic uses (U.S. v. 
SWRCB, supra, 182 Cal.App.3d at pp. 135–136), yet no 
one would describe the CVP as a salinity control pro-
ject. Indeed, the USBR itself recognized this fact in its 
2004 CVP operations criteria and plan. While recogniz-
ing the various “[a]uthorized project purposes” the 
USBR acknowledged that “[t]he primary purpose of 
the CVP was to provide water for irrigation throughout 
California’s Central Valley.” 
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 The fact that permit conditions such as those at 
issue in U.S. v. SWRCB, or other obligations imposed 
on the USBR by the state and federal governments, 
have reduced the amount of CVP water available for 
delivery to the CVP contractors does not diminish the 
contractors’ beneficial interest in the CVP permits and 
licenses. As detailed above, the USBR operates the 
CVP and allocates CVP water subject to a comprehen-
sive scheme of environmental statutes and regula-
tions, and various state and federal regulations. (North 
Coast, supra, 227 Cal.App.4th at p. 843.) The USBR 
must comply with these statutes and regulations in or-
der to deliver water to the CVP contractors. Stated an-
other way, such compliance is necessary to deliver the 
CVP contractors their water. Moreover, the CVP con-
tractors take their interest in the USBR’s water rights 
subject to these legal obligations, (State Water Re-
sources Control Bd. Cases (2006) 136 Cal.App.4th 674, 
806, fn. 54 [39 Cal. Rptr. 3d 189]), and the USBR can-
not give away more than it has. (Ibid.) Because the 
CVP contractors received all available water under the 
USBR’s CVP permits and licenses after meeting its le-
gal obligations, the Board reasonably valued the con-
tractors’ interest in those permits and licenses at 100 
percent.24 

 
 24 To support their claim that the fees assessed on the CVP 
contractors exceeded their beneficial interest in the CVP permits 
and licenses, plaintiffs compare the face value of the CVP permits 
and licenses (112 million acre-feet) with the face value of the con-
tractors’ contracts (6.6 million acre-feet). Such a comparison is 
misleading because it suggests that CVP has 112 million acre-feet 
of water available when that is not the case. As detailed above,  
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 The trial court erred in concluding that the CVP 
contractors’ beneficial interest in the USBR’s CVP wa-
ter rights could not be valued at 100 percent because 
“the contractors in reality have no actual guaranteed 
right to delivery of any amount of water, regardless of 
the face amounts of the contracts, and . . . frequently 
receive far less water than those face amounts.” (Fn. 
omitted.) The beneficial interest at issue here is in the 
USBR’s water rights, not the water itself. “The issu-
ance of a permit gives [the USBR] the right to take and 
use water only to the extent and for the purpose al-
lowed in the permit.” (§ 1381) The right conferred is 
the “right to use the water—to divert it from its natural 
course.” (U.S. v. SWRCB, supra, 182 Cal.App.3d at p. 
100.) The right is usufructuary only and confers no 
right of private ownership of water in a watercourse.25 
(People v. Shirokow (1980) 26 Cal.3d 301, 307 [162 Cal. 
Rptr. 30, 605 P.2d 859]; 13 Witkin, Summary of Cal. 

 
CVP’s total storage capacity is roughly 12 million acre-feet. (In re 
Bay-Delta, etc., supra, 43 Cal.4th at p. 1154, fn. 1; see also North 
Coast, supra, 227 Cal.App.4th at p. 840.) At the remand trial, 
plaintiffs’ expert testified that the annual flow of the Sacramento 
River is around 20 million acre-feet, and the CVP has 9 million 
acre-feet of water available for all of its long-term contracts, in-
cluding refuge, exchange, and settlement contracts. He also testi-
fied that “there’s a major quantitative difference between the face 
value of the [USBR’s] permits maintained to operate the CVP on 
the one hand and the amount of water under contract to contrac-
tors on the other. . . .” Thus, while it is unclear precisely how much 
water is available for all CVP purposes, it is nowhere near 112 
million acre-feet. 
 25 “Usufructuary” relates to a “usufruct” which is “[a] right to 
use another’s property for a time without damaging or diminish-
ing it. . . .” (Black’s Law Dict. (7th ed. 1999) pp. 1542, 1543.) 
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Law (10th ed. 2005) Personal Property, § 1, p. 15; 12 
Witkin, supra, Real Property, § 917, pp. 1106–1107.) 
“Unlike real property rights, usufructuary water 
rights are limited and uncertain.” (U.S. v. SWRCB, at 
p. 104.) That the CVP contractors are not guaranteed 
any particular amount of water under their contracts 
with the USBR or frequently receive less water than 
the face value of their contracts has no bearing on the 
extent of their interest in the USBR’s permits and li-
censes, without which they would receive no water at 
all. As detailed above, the CVP contractors received all 
available water under the USBR’s CVP permits and li-
censes after it satisfied its legal obligations. Because 
they received everything the USBR had to give under 
its CVP permits and licenses, the Board reasonably 
valued the CVP contractors’ beneficial interest in those 
permits and licenses at 100 percent. 

 In sum, even assuming for argument’s sake that 
plaintiffs established a prima facie case that “the reg-
ulations are not based on a fair evaluation of the con-
tractors’ beneficial or possessory interests,” the Board 
refuted that prima facie case by establishing that the 
CVP is a water supply project, and the CVP contractors 
receive all available project water after the USBR sat-
isfies its legal obligations. Accordingly, the trial court 
erred in concluding that the allocation of fees is not 
limited to the CVP contractors’ beneficial or possessory 
use of the USBR’s water rights, and invalidating regu-
lation 1073 on that basis. 
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III 

The Trial Court Erred in Concluding That the Fee 
Regulations Are Invalid Because They Operate in an 
Arbitrary Manner as to One Fee Payor 

 The trial court also determined that the fee regu-
lations, as applied to Imperial Irrigation District (IID), 
“operate in an arbitrary and capricious manner as a 
result of the fact that fees are calculated strictly on the 
basis of the face amount of water covered by permits 
and licenses,” and are invalid on that basis. The trial 
court based its determination on the following: “ . . . 
IID obtains water from the Colorado River and trans-
ports it though the All-American Canal for eventual 
delivery to its customers. . . . IID does have a permit 
from the Board for the water it takes from the Colorado 
River. It also has six additional permits from the Board 
for the same water involving its use for hydroelectric 
power generation at various drop structures along the 
All-American Canal. The Board charges IID a fee 
based on the face amount of all seven permits, even 
though all seven permits involve the same water orig-
inally diverted from the Colorado River. . . . [¶] By con-
trast, . . . the California Department of Water 
Resources (“DWR”), is treated quite differently with re-
gard to the water rights it holds for operation of the 
State Water Project. One of those water rights is a per-
mit allowing DWR to divert and store water behind 
Oroville Dam, release that water from storage, and 
redivert the same water at 16 separate diversion facil-
ities from Oroville to Perris Dam, in Riverside County. 
As the water travels southwards, it is used to generate 
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power at nine separate power plants, which is quite 
similar to what IID does with the water in the All-
American Canal. In DWR’s case, however, the water is 
covered by a single permit, instead of seven separate 
permits as in the case of IID, and DWR is charged a fee 
only on the face amount of that single permit.” (Fns. 
omitted.) 

 Lack of uniformity alone is insufficient to estab-
lish that a regulatory fee is unreasonable and thus un-
lawful. (Brydon v. East Bay Mun. Utility Dist. (1994) 
24 Cal.App.4th 178, 197 [29 Cal. Rptr. 2d 128].)  
Moreover, as set forth above, “A regulatory fee does not 
become a tax simply because the fee may be dispropor-
tionate to the service rendered to individual payors. 
[Citation.] The question of proportionality is not meas-
ured on an individual basis. Rather, it is measured col-
lectively, considering all rate payors.” (Farm Bureau II, 
supra, 51 Cal.4th at p. 438.) Thus, assuming without 
deciding that basing the fee assessment on the face 
value of the permit and licenses had a disproportionate 
impact on IID, the trial court erred in invaliding the 
fee regulations on this basis. 

 
DISPOSITION 

 The judgment invaliding the fee regulations is re-
versed. The Board is entitled to its costs on appeal. 
(Cal. Rules of Court, rule 8.278(a)(1) & (2).) 

 Robie, J., and Butz, J., concurred. 
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I. Introduction 

 In these consolidated actions, plaintiffs/petition-
ers Northern California Water Association and Califor-
nia Farm Bureau Federation challenge fees imposed by 
respondent/defendant State Water Resources Control 
Board under the authority of amendments to the Wa-
ter Code enacted by the Legislature in 2003 and emer-
gency regulations subsequently promulgated by the 
Board.1 The petitioners are associations of farm fami-
lies, agricultural water districts and other entities that 
are required to pay the fees. 

 Petitioners filed their petitions for writ of mandate 
and complaints for declaratory and injunctive relief in 

 
 1 These parties will be referred to collectively as “petitioners” 
in this proposed statement of decision for the sake of convenience, 
except where it is necessary to identify either of them individu-
ally. 
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2003 and 2004, shortly after the fees went into effect. 
This Court denied petitioners’ request for relief and 
found the fees to be valid in a ruling issued in April, 
2005. Judgment was entered in favor of the Board. 

 Petitioners subsequently filed an appeal. In Janu-
ary, 2007 the Third District Court of Appeal issued a 
published decision which reversed this court’s judg-
ment in part, holding that Water Code section 1525, 
which imposed the fees, was constitutional on its face, 
but that the fee statutes and their implementing regu-
lations were unconstitutional as applied.2 The Court of 
Appeal also remanded the case to this court with in-
structions to order the Board to adopt valid fee sched-
ule formulas. 

 Petitioners then sought review by the California 
Supreme Court, which granted their petition for re-
view and ultimately issued a decision affirming the 
Court of Appeal’s judgment that the fee statutes at is-
sue were facially constitutional, but reversing that 
Court’s judgment determining that the statutes and 
their implementing regulations were unconstitutional 
as applied. The Supreme Court remanded the matter 
to the Court of Appeal with directions to remand it to 
this Court to make findings related to the “as applied” 
challenge as described in the Supreme Court’s opinion. 

 
 2 The opinion was published as California Farm Bureau Fed-
eration v. California State Water Resources Control Board (2007) 
146 Cal. App. 4th 1126. 
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(California Farm Bureau Federation v. State Water Re-
sources Control Board (2011) 51 Cal. 4th 421.3) 

 Following remand, this matter was tried to the 
Court without a jury over ten days, with the final day 
of trial on December 19, 2012. The Court received oral 
testimony and documentary evidence as well as the ad-
ministrative record that originally had been lodged in 
connection with the first round of trial court proceed-
ings.4 

 At the close of trial, the Court established a post-
trial briefing schedule with the agreement of the 
parties. The briefing schedule was to commence with 
receipt of the Official Court Reporter’s Transcript. The 
case would be taken under submission as of the filing 
of the final brief. 

 The parties also stipulated to a post-trial proce-
dure that, after consideration of the briefs and the ev-
idence, the Court would issue its Proposed Statement 
of Decision pursuant to Rule of Court 3.1590 without 
having previously issued a Tentative Decision or re-
ceived a request from any party for a Statement of De-
cision. The parties further agreed that objections by 
the parties to the Proposed Statement of Decision, if 
any, should be made pursuant to Rule of Court 

 
 3 The Supreme Court’s opinion, which is of fundamental im-
portance to this ruling, will be referred to herein as “California 
Farm Bureau”. 
 4 All references in this ruling to the administrative record 
will be designated “A.R.”, and all references to the trial transcript 
will be designated “Trial Transcript”. 
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3.1590(g), and that the Court would thereafter sched-
ule a hearing on the Proposed Statement of Decision 
under subdivision (k) of that Rule. 

 The Court issued a minute order on May 14, 2013 
stating that the briefing schedule had commenced with 
the receipt of the Official Court Reporter’s Transcript 
on May 1, 2013. The parties filed their post-trial briefs 
according to the agreed-upon schedule. Upon receipt of 
the final post-trial briefs on July 1, 2013, the Court or-
dered the matter to be taken under submission. 

 On September 6, 2013, the Court issued a Pro-
posed Statement of Decision. The Court subsequently 
received the Board’s objections to the Proposed State-
ment of Decision, petitioners’ response to the objec-
tions, and briefing from the parties on the issue of 
potential remedies. The Court held a hearing on the 
objections to the Proposed Statement of Decision and 
on the issue of potential remedies on October 30, 2013. 

 The Court has read and considered all of the brief-
ing submitted by the parties and has heard and con-
sidered the oral and documentary evidence received at 
trial, including the original administrative record. The 
Court also has read and considered the Board’s objec-
tions to the Proposed Statement of Decision and the 
briefing submitted by the parties regarding remedies, 
and has heard and considered the arguments pre-
sented by the parties at the hearing on the Proposed. 
Statement of Decision on October 30, 2013. Having 
considered all such argument and evidence, the Court 
now issues its Final Statement of Decision. 
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II. Scope of Proceedings on Remand 

 The facial constitutionality of the Water Code stat-
utes under which the challenged fees were imposed is 
no longer at issue in this case, the Supreme Court hav-
ing upheld the statutes against petitioners’ facial chal-
lenge. On remand, this court’s inquiry is focused on the 
constitutionality of the statutes and the implementing 
regulations “as applied”.5 

 The fees that are challenged in this case were au-
thorized by the Legislature through the enactment of 
Water Code section 1525(a), which provides that “ . . . 
each person or entity who holds a permit or license to 
appropriate water . . . shall pay an annual fee accord-
ing to a fee schedule established by the board.”6 

 The Board set the amount of the fee by regulation 
in California Code of Regulations, Title 23, Section 
1066(a). The regulation established a fee of “ . . . the 
greater of $100 or $0.03 per acre-foot based on the total 
annual amount of diversion authorized by the permit 
or license.” This regulation applies generally to all per-
mit and license holders. The validity of these annual 
fees is one of two critical issues in this case. 

 Another critical issue is the validity of annual fees 
assessed to so-called “federal contractors”. This issue 
 

 
 5 See, California Farm Bureau, 51 Cal. 4th at 446-447. 
 6 Water Code section 1525(b) authorizes the Board to charge 
one-time fees for certain activities such as applying for a permit 
to appropriate water. Those fees are not at issue in this case. 
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arises because the United States Bureau of Reclama-
tion holds a substantial percentage (approximately 
22%) of total water rights held under permits and li-
censes in California. Application of the fees to the Bu-
reau’s water rights would yield a substantial fee. 
However, as all parties to this case recognize, the Bu-
reau has taken the position that it is not required to 
pay water fees to the Board under the doctrine of sov-
ereign immunity. 

 To address the issue of the Bureau’s refusal to pay 
fees, the Legislature enacted Water Code sections 1540 
and 1560. These statutes permit the Board to allocate 
a “ . . . fee and expense or an appropriate portion of the 
fee or expense . . . ” that otherwise would be charged to 
the United States to persons or entities who have con-
tracts for the delivery of water from the United States, 
if the United States either declines or is likely to de-
cline to pay. 

 The Board implemented these statutes in Califor-
nia Code of Regulations, Title 23, Section 1073. Subsec-
tion (b)(2) of the regulation established a formula to 
calculate the annual fee to be imposed on federal con-
tractors. The formula assesses fees based on a prorated 
portion of the total amount of annual fees associated 
with all Bureau permits and licenses, rather than the 
portion of water delivery contract rights the contrac-
tors have available under their contracts. Those rights 
are substantially less in acre-foot terms than the total 
of the Bureau’s water rights. 
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 On remand, this court is directed to address the 
constitutionality of these fee statues [sic] and regula-
tions as applied. Petitioners also contend that the fees 
are arbitrary in several respects. 

 In its opinion, the Supreme Court identified two 
general areas of inquiry in which it directed this Court 
to make detailed factual findings. 

 The first general area of inquiry involves the issue 
of “ . . . whether the fees were reasonably apportioned 
in terms of the regulatory activity’s costs and the fees 
assessed”.7 The Supreme Court’s opinion, read in con-
nection with prior decisions of that Court, directs this 
court to address two issues of fact within this first gen-
eral area. 

 The first issue of fact is whether the aggregate 
amount of fees charged to all fee payors exceeds the 
reasonable cost of the regulatory program the fees are 
intended to support. As the Supreme Court stated: 

[A] fee may be charged by a government entity 
so long as it does not exceed the reasonable 
cost of providing services necessary to regu-
late the activity for which the fee is charged. 
A valid fee may not be imposed for unrelated 
revenue purposes. [ . . . ] Thus, permissible 
fees must be related to the overall cost of the 
governmental regulation. They need not be 
finely calibrated to the precise benefit each in-
dividual fee payor might derive. What a fee 
cannot do is exceed the reasonable cost of 

 
 7 Id., 51 Cal. 4th at 428. 
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regulation with the excess used for general 
revenue collection. An excessive fee that is 
used to generate general revenue becomes a 
tax.8 

 Thus, the Court explained, “ . . . the question re-
volves around the scope and the cost of the Division’s 
regulatory activity and the relationship between those 
costs and the fees imposed.”9 The Court found that this 
court’s prior order denying relief lacked sufficient fac-
tual findings permitting a determination as to “ . . . 
whether the fees, as imposed, were reasonably propor-
tional to the costs of the regulatory program.”10 The Su-
preme Court accordingly remanded the matter for 
additional fact-finding, as follows: 

The trial court is directed to make detailed 
findings focusing on the Board’s evidentiary 
showing that the associated costs of the regu-
latory activity were reasonably related to the 
fees assessed on the payers. (Sinclair Paint, 
supra, 15 Cal.4th at p. 870.) Of course, [peti-
tioners] are free to renew their claim that the 
fees assessed exceeded the reasonable cost of 
the Division’s services. (Id. at p. 881.) 

The trial court’s findings should include 
whether the fees are reasonably related to the 
total budgeted cost of the Division’s “activity” 
(see § 1525, subd. (c)), keeping in mind that a 
government agency should be accorded some 

 
 8 Id., 51 Cal. 4th at 438. 
 9 Id., 51 Cal. 4th at 441. 
 10 Id. 
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flexibility in calculating the amount and dis-
tribution of a regulatory fee. Focusing on the 
activity and its associated costs will allow the 
trial court to determine whether the assessed 
fees were reasonably proportional and thus 
not a tax. (Sinclair Paint, supra, 15 Cal.4th at 
p. 870.)11 

 The second issue of fact is whether the fees, even 
if reasonably proportionate to the overall cost of the 
regulatory program the fees support in the aggregate, 
are allocated to and among actual and potential fee 
payers on a reasonably proportionate basis. As the Su-
preme Court stated in Sinclair Paint Company v. State 
Board of Equalization (1997) 15 Cal. 4th 866, 878: 

[T]o show a fee is a regulatory fee and not a 
special tax, the government should prove . . . 
the basis for determining the manner in 
which the costs are apportioned, so that 
charges allocated to a payor bear a fair or rea-
sonable relationship to the payer’s burdens on 
or benefits from the regulatory activity. 

 In the California Farm Bureau opinion, the Su-
preme Court directed this court to address that issue 
of allocation as well: 

The court must determine whether the statu-
tory scheme and its implementing regulations 
provide a fair, reasonable, and substantially 

 
 11 Id., 51 Cal. 4th at 442. 
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proportionate assessment of all costs related 
to the regulation of affected payors.12 

 The second general area of inquiry relates to the 
issue of whether the Water Code amendments, or their 
implementing regulations, violate the supremacy 
clause of the United States Constitution by over- 
assessing the beneficial interests of those who hold 
contractual rights for delivery of water from the feder-
ally administered Central Valley Project, referred to in 
this case as “federal contractors”. 

 The Supreme Court found that “ . . . the constitu-
tionality of the implementing regulations depends on 
whether they fairly assess and apportion the federal 
contractors’ beneficial interests.”13 The Court noted: 

To successfully defend a supremacy clause 
challenge to a tax on persons or entities that 
contract with the federal government, the tax-
ing authority must segregate and tax only the 
beneficial or possessory interest in the prop-
erty. (SeeCounty of Fresno, supra, 429 U.S. at 
p. 462; NyeCounty, supra, 938 F.2d at pp. 
1042-1043; HawkinsCounty, supra, 859 F.2d 
at p. 23.) Thus, although the SWRCB has the 
authority to impose regulatory costs on the 
federal contractors, it can do so only to the ex-
tent of the contractors’ interest.14 

 
 12 Id. 
 13 Id., 51 Cal. 4th at 428. 
 14 Id., 51 Cal. 4th at 445. 
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 The Court accepted the Board’s contention that 
“ . . . a fair determination of the federal contractor’s 
beneficial interest must include consideration of the 
system that supports and ensures the delivery of the 
amount contracted, not just the amount of water con-
tracted for delivery”, stating: “We agree with the 
SWRCB.”15 However, the Court found the factual rec-
ord inadequate to resolve the issue of whether the fees 
imposed under the regulations properly reflected con-
sideration of that support system: 

[A]gain due to conflicting factual assertions 
and an inadequate record, we cannot deter-
mine how much of the total water in question 
is used to support the water delivered and can 
thus be allocated to the federal contractors’ 
beneficial interest. Accordingly, we remand for 
the trial court to determine the contractors’ 
beneficial interest and the value of that inter-
est. The trial court shall make findings as to 
whether the Board has fairly evaluated the 
contractors’ beneficial interest, such that wa-
ter not actually under contract for delivery is 
fairly attributable to the value of the delivery 
contacts themselves.16 

 
  

 
 15 Id. 
 16 Id., 51 Cal. 4th at 446. 
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III. Standard of Review 

 In its California Farm Bureau opinion, the Su-
preme Court defined the standard of review applicable 
to this case as follows: 

Whether section 1525 imposes a tax or a fee is 
a question of law decided upon an independ-
ent review of the record. (Sinclair Paint Co. v. 
State Bd. of Equalization (1997) 15 Cal.4th 
866, 874 [64 Cal.Rptr.2d 447, 937 P.2d 1350] 
(Sinclair Paint).) 

The plaintiff challenging a fee bears the bur-
den of proof to establish a prima facie case 
showing that the fee is invalid. (See Sea & 
Sage Audubon Society, Inc. v. Planning Com. 
(1983) 34 Cal.3d 412, 421 [194 Cal.Rptr.375, 
668 P.2d 664]; Sargent Fletcher, Inc. v. Able 
Corp. (2003) 110 Cal.App.4th 1658, 1668 [3 
Cal.Rptr.3d 279] (Sargent Fletcher).) In other 
words, the plaintiff bears the burden of proof 
“with respect to all facts essential to its claim 
for relief.” (Home Builders Assn. of Tulare/ 
Kings Counties, Inc. v. City of Lemoore (2010) 
185 Cal.App.4th 554, 562 [112 Cal.Rptr.7]; see 
Evid. Code § 500.) The plaintiff “must present 
evidence sufficient to establish in the mind of 
the trier of fact or the court a requisite degree 
of belief (commonly by a preponderance of the 
evidence.) [Citations.] The burden of proof 
does not shift . . . it remains with the party 
who originally bears it.” (Sargent Fletcher, su-
pra, 110 Cal.App.4th at p. 1667, original ital-
ics.) 
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This burden of persuasion is different from 
the “burden of producing evidence” (see Evid. 
Code § 110), which may shift between the par-
ties. “[T]he burden of producing evidence as to 
a particular fact rests on the party with the 
burden of proof as to that fact. [Citations.] If 
that party fails to produce sufficient evidence 
to make a prima facie case, it risks nonsuit or 
other unfavorable determination. [Citations] 
But one [sic] that party produces evidence suf-
ficient to make its prima facie case, the bur-
den of producing evidence shifts to the other 
party to refute the prima facie case.” (Sargent 
Fletcher, supra, 110 Cal.App.4th at p. 1667-
1668, original italics.) 

Thus, once plaintiffs have made their prima 
facie case, the state bears the burden of pro-
duction and must show “ ‘(1) the estimated 
costs of the service of regulatory activity, and 
(2) the basis for determining the manner in 
which the costs are apportioned, so that 
charges allocated to a payor bear a fair or rea-
sonable relationship to the payor’s burdens or 
benefits from the regulatory activity.’ ” (Sin-
clair Paint, supra, 15 Cal.4th at p. 878; see 
California Assn. of Prof Scientists v. Depart-
ment of Fish & Game (2000) 79 Cal.App.4th 
935, 945 [94 Cal.Rptr2d 535] (Prof. Scien-
tists)17. 

 Additionally, as stated in Home Builders Associa-
tion of Tulare/Kings Counties, Inc. v. City of Lemoore 
(2010) 185 Cal. App. 4th 554, 561 (cited in the excerpt 

 
 17 Id., 51 Cal. 4th at 436-437. 
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from the California Farm Bureau opinion set forth 
above), the adoption of fees pursuant to statute is a 
quasi-legislative action. Judicial review of such action 
is limited to an examination of the proceedings before 
the agency to determine whether its action was arbi-
trary, capricious, or entirely lacking in evidentiary sup-
port. The action will be upheld if the agency “ . . . 
adequately considered all relevant factors and demon-
strated a rational connection between those factors, 
the choice made, and the purposes of the enabling stat-
ute.” 

 
IV. Discussion 

A. Relationship Between Total Fees Charged 
and the Cost of the Regulatory Program 

 The first area in which the Supreme Court di-
rected this court to make findings was “ . . . whether 
the fees are reasonably related to the total costs of the 
Division’s ‘activity’ ”.18 

 As the Supreme Court pointed out, the “activity” 
to be supported by the fees is described in Water Code 
section 1525(c), as follows: 

The board shall set the fee schedule author-
ized by this section so that the total amount 
of fees collected pursuant to this section 
equals the amount necessary to recover costs 
incurred in connection with the issuance, 
 

 
 18 Id., 51 Cal. 4th at 442. 
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administration, review, monitoring, and en-
forcement of permits, licenses, certificates, 
and registrations to appropriate water, water 
leases, and orders approving changes in point 
of discharge, place of use, or purpose of use of 
treated wastewater. The board may include, 
as recoverable costs, but is not limited to in-
cluding, the costs incurred in reviewing appli-
cations, registrations, petitioner and requests, 
prescribing terms of permits, licenses, regis-
trations, change orders, and water leases, in-
spection, monitoring, planning, modeling, 
reviewing documents prepared for the pur-
pose of regulating the diversion and use of wa-
ter, applying and enforcing the prohibition set 
forth in Section 1052 against the unauthor-
ized diversion or use of water subject to this 
division, and the administrative costs in-
curred in connection with carrying out these 
actions. 

 Water Code section 1525(d)(3) requires the Board 
to “ . . . set the amount of total revenue collected each 
year through the fees authorized by this section at an 
amount equal to the revenue levels set forth in the an-
nual Budget Act for this activity.” It is undisputed that 
the revenue level set forth in the annual Budget Act 
for the Water Rights Fund for the 2003-2004 fiscal year 
was approximately $4.4 million, and that this amount 
represented the “target” that the Board used in estab-
lishing the regulations. 

 As the Supreme Court stated: “In other words, 
the statute requires that the total budgeted cost of the 
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Division’s operations be recovered from the fees.”19 The 
issue before the court, then, is whether the amount of 
fees the Board collected under the regulations ex-
ceeded the total budgeted costs of the Division’s oper-
ations. If so, the fees would be invalid as a tax because, 
in effect, those fees would have been levied for unre-
lated revenue purposes, as provided in Sinclair Paint 
Co. v. State Board of Equalization, supra, 15 Cal. 4th 
866, 870. 

 The Court finds that petitioners did not establish 
a prima facie case that the fees were invalid on this 
basis. At trial, petitioners did not focus their challenge 
on the actual cost of the Division’s regulatory activities 
in comparison to the aggregate amount of fees raised 
under the regulations. Instead, they focused on the dis-
tinct issue of whether the fees were properly appor-
tioned to and among the payors (actual and potential), 
contending that the fees allocated to payors did not 
bear a fair and reasonable relationship to those payors’ 
burdens on or benefits from the regulatory activity. 
Thus, although the Supreme Court observed that peti-
tioners were “ . . . free to renew their claim that the 
fees assessed exceeded the reasonable cost of the Divi-
sion’s services”20, they did not do so. 

 By contrast, the Board presented evidence demon-
strating that the total amount raised in fees was less 

 
 19 Id., 51 Cal. 4th at 432. 
 20 Id., 51 Cal. 4th at 442. 
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than the cost of supporting the Water Rights Divi-
sion.21 

 The Court accordingly finds that petitioners have 
not carried their burden of proof on the issue of 
whether the fees are invalid because they exceed the 
reasonable cost of the Division’s regulatory activities, 
and on that basis finds in favor of the Board on that 
issue. 

 
B. Allocation of Fees Among Actual 

and Potential Favors 

 The second critical area of factual inquiry is 
whether the fees were properly allocated among all of 
the actual and potential payors. In this area, petition-
ers contend that the fees fail to pass constitutional 
muster because the fees allocate the entire cost of the 
Water Rights Division’s activities entirely to a subset 
of potential payors, those holding licenses and permits. 
At the same time, other potential payors that place 
burdens on, and receive benefits from, the activities of 
the Division pay no fees and thus contribute nothing 
to paying the costs of the Division’s activities. 

 The Court finds that petitioners have established 
a prima facie case that the statutory scheme and its 
implementing regulations do not “provide a fair, rea-
sonable, and substantially proportionate assessment 

 
 21 See, e.g., Trial Exhibit 1005. 
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of all costs related to the regulation of affected 
payors”.22 

 The deficiency arises out of the fact that no fees 
are assessed against the holders of approximately 38% 
of all water rights in California as expressed in acre-
feet. As demonstrated in a chart prepared by the Board 
in May, 2003 for discussions with the Legislative Ana-
lyst’s Office regarding the proposed fees, 38% of Cali-
fornia water rights (representing. 211,430,956 acre-
feet) are held under Statements of Water Diversion 
and Use rather than permits and licenses.23 This sub-
stantial proportion of total water rights in the State 
represents, as all parties recognize, riparian, pueblo 
and pre-1914 appropriative rights.24 These are rights 
over which the Board has no authority to impose fees. 
At the same time, however, as the Supreme Court 
stated: “ . . . riparian, pueblo, and pre-1914 rights (col-
lectively, RPP rights) are protected by conditions in 
new (post-1914) permits and through the Water Rights 

 
 22 California Farm Bureau, 51 Cal. 4th at 442. 
 23 See, A.R., p. 473; Testimony of Division Chief Whitney, 
Trial Transcript, pp. 841:22-842:14. Exhibit 473 also shows that 
an additional 22% of all water rights (116,331,177 acre-feet) is 
held by the U.S. Bureau of Reclamation, which refuses to pay fees 
to the State on that water. As discussed below, the fees the Bu-
reau otherwise would pay are “passed through” to Central Valley 
Project contractors. The validity of those fees is addressed below. 
 24 The history of California water rights and the different 
types of water rights that developed over time, such as riparian, 
pueblo, pre-1914 appropriative and post-1914 appropriative 
rights, is discussed in detail in the California Farm Bureau opin-
ion and is familiar to the parties and the Court, and need not be 
discussed in detail here. 
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Division’s enforcement of [sic] activity . . . ”.25 Those 
rights holders thus receive a benefit from the Divi-
sion’s regulatory activity. At trial, petitioners pre-
sented evidence of Board decisions involving riparian, 
pueblo or pre-1914 water rights, demonstrating that 
the Division devotes an unquantified, but clearly non-
trivial, proportion of its resources to issues involving 
those classes of fee-exempt water right holders.26 This 
evidence is sufficient to establish that holders of water 
rights that are not charged fees nevertheless receive a 
benefit from the Division’s regulatory activities, and 
also impose some burden on the agency. 

 Indeed, the Board has admitted as much. As the 
Supreme Court stated, when the Legislative Analyst 
originally recommended that the Division’s operating 
costs should be shifted from the General Fund and cov-
ered instead by user fees imposed on permit and li-
cense holders, “[t]he SWRCB strongly opposed the 
recommendation [and] argued that while permit and 
license holders should pay their share, proportional 
fees on them could not cover the total cost of the Divi-
sion’s operation.”27 The Legislative Analyst’s Office 

 
 25 California Farm Bureau, 51 Cal. 4th at 430. 
 26 See, for example, Trial Exhibits 127, 128, 155, 230, 231, 
234, 235, 237, 238, 239, 241. 
 27 California Farm Bureau, 51 Cal. 4th at 430. The opinion 
of the Third District Court of Appeal discussed the Board’s oppo-
sition to the LAO’s fee proposal in more detail: “The SWRCB 
strongly objected to the proposed change in the Division’s funding 
source, arguing: ‘The LAO’s recommendation is based on an as-
sumption that all water rights actions benefit . . . the regulated 
community (water right permit and license holders). This  
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evidently agreed. In a report entitled “Water Rights 
Fees” dated May 22, 2003 and presented to Senate 
Budget Subcommittee No. 2, the LAO recognized that 
38 percent of the water under water rights in the state 

 
assumption is not true. In many instances, the prior rights that 
are protected by the imposition of permits and licenses are rights 
that are held by parties other than post-1914 appropriative rights 
holders. If the goal is that the party receiving the benefit pay their 
proportional share of the costs of the program, individuals who 
use groundwater and those who use surface water under some 
other basis of right should pay a portion of the program costs. The 
SWRCB’s responsibility over non-permit holders is not included 
in the LAO recommendation. Certainly a portion of the SWRCB’s 
regulatory/supervision function can and should be logically sup-
ported by the General Fund.” (Italics added.) Victoria Whitney, 
the Division’s current chief, testified under oath at her deposition 
that the response to the LAO recommendation was a correct 
statement. [ . . . ] As Whitney told the LAO, ‘Approximately 30 
percent of the appropriated water in California is held by the fed-
eral government, which refuses to pay [service] fees. . . . Of the 
total water beneficially used, 30 percent or more may be held by 
pre-1914 and riparian water right holders whose use is not rou-
tinely supervised by the Board. Nonetheless, such uses received 
benefits from the Water Rights Program in terms of complaint 
resolution, protection of existing rights, and on occasion, adjudi-
cation of present rights. . . .’ In addition, the SWRCB admits that 
the holders of water rights representing 40 percent of California’s 
water and were assessed the annual fee subsidized the cost of pro-
cessing certain applications and petitions thereby reducing the 
one-time fees assessed under section 1525, subdivision (b) and 
California Code of Regulations, title 23, §§ 1062-1064. Indeed, the 
SWRCB collected only 10 percent of that cost in one-time service 
fees and the rest was borne, in part, by annual fee payers.” (See, 
California Farm Bureau Federation v. CaliforniaState Water Re-
sources Control Board (2007) 146 Cal. App. 4th 1126, 1137, 1153.) 
The Court’s citation to the opinion of the Court of Appeal is only 
for the purpose of providing background facts that are not dis-
puted by the parties. 
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were outside the Board’s jurisdiction, and stated: “The 
board’s water rights program does provide benefits to 
these water rights holders, which presents an addi-
tional issue concerning equity among fee payers since 
fee payers would be paying for work performed by the 
board for the benefit of water rights holders outside the 
board’s jurisdiction.”28 

 Because the petitioners established a prima facie 
case that the fees were not properly allocated because 
holders of a substantial proportion of water rights re-
ceived a benefit from the Division’s regulatory activi-
ties, or placed a burden on its resources, the Board then 
was required to assume the burden of producing evi-
dence to demonstrate “ . . . the estimated costs of the 
service or regulatory activity [and] the basis for deter-
mining the manner in which the costs were appor-
tioned, so that charges allocated to a payor bear a fair 
or reasonable relationship to the payor’s burdens on or 
benefits from the regulatory activity”.29 

 In its trial briefs, the Board argued that it properly 
allocated most of the costs of the water rights program 
to users of water held under permits and licenses be-
cause administering the permit and license system 
constitutes the vast majority of water right program 

 
 28 See, Trial Exhibit 65, page SB-FB#1-00679. The LAO 
noted a similar equity issue with regard to the federal govern-
ment, which controls 22 percent of the water under water rights 
in the state. 
 29 California Farm Bureau, 51 Cal. 4th at 436-437. 
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activities”.30 Specifically, the Board argued that admin-
istration of the permit and license system constitutes 
approximately 95 percent of the water right program’s 
activities.31 

 At trial, the Board attempted to satisfy its burden 
of producing evidence to support this 95 percent figure 
through the testimony of Division Chief Whitney. This 
attempt was unpersuasive and ultimately unsuccess-
ful. 

 Ms. Whitney testified regarding a written esti-
mate she had developed that the Division “ . . . spends 
approximately five percent of its resources . . . ” pro-
tecting water rights parties that do not hold rights sub-
ject to permits or licenses, i.e., riparian or pre-1914 
water right holders.32 Although Ms. Whitney reviewed 
the document containing the estimate at trial, which 
was referred to as Exhibit 1131, the document was 
never actually offered or admitted into evidence.33 No 

 
 30 See, the Board’s Post-Trial Brief (filed June 17, 2013), 
p. 2:3-6. 
 31 Id., p. 3:20-22. 
 32 See, Trial Transcript, pp. 842:19-844:10. 
 33 Counsel explicitly stated: “ . . . and I’m not moving 1131 
into evidence, Your Honor . . . ” (See, Trial Transcript, p. 844:12-
13.) It is not clear whether Exhibit 1131 is the document that Jus-
tice Moreno referred to in his concurring opinion in the California 
Farm Bureau case, which the Board produced to support its con-
tention that “some 95 percent of its time and expense are directed 
toward servicing and regulating those licensees and permittees 
against whom the challenged fees were assessed”. Justice Moreno 
described the document as being of “uncertain reliability”. (51 
Cal. 4th at 447-448.) 
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other documentary evidence or testimony was offered 
at trial to support this estimate, and there is no docu-
mentary evidence in the administrative record to sup-
port it, either. In fact, there is no documentary evidence 
that would support any particular estimate or finding 
regarding the proportion of the Division’s resources 
that are devoted to water right holders other than the 
holders of permits and licenses.34 Given the complete 
lack of documentary evidence to support it, the Court 
views the 5 percent estimate Ms. Whitney presented as 
lacking credibility or any reasonable foundation. 

 Moreover, the estimate does not appear to be con-
sistent with estimates contained in a memorandum 
Ms. Whitney prepared, dated April 7, 2004, entitled 

 
 34 As the Third District Court of Appeal commented in its 
opinion in this case: “Here, the SWRCB offered no breakdown of 
costs or other evidence to demonstrate that the services and ben-
efits provided to the nonpaying water right holders were de min-
imis. Indeed, it would be difficult to make the de minimis 
argument, given the evidence in the record regarding the role of 
the Division in protecting pre-1914 water rights and the alloca-
tion of Division resources. [¶] The SWRCB did not provide any 
evidence to show the allocation of the actual cost of Division ser-
vices provided to the holders of riparian, pueblo and pre-1914 ap-
propriative water rights which hold 38 percent of the water 
subject to water rights. [¶] Nor was there evidence of the actual 
cost of Division services provided to the Bureau [of Reclamation] 
which holds 22 percent of the water subject to water rights.” (See, 
California Farm Bureau Federation v. California State Water Re-
sources Control Board, supra, 146 Cal. App. 4th at 1153, 1154.) 
As petitioners stated in their Closing Trial Brief, p. 20:13-14: 
“Nothing presented at the evidentiary trial in this matter differs 
in any significant way from what was before the Third District 
Court of Appeal when it overturned the regulations.” 
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“Errata to Memorandum Dated December 29, 2003 Re-
garding the Water Right Fee Program Summary and 
Recommended Fee Schedule for Fiscal Year 2003- 
2004.” In that document, Ms. Whitney stated: 

In fact, as a portion of the Division’s overall 
administration of water rights, approximately 
one-third of the Division’s time is spent for the 
purpose of protecting the environment and 
the public interest and two-thirds of the time 
is spent on activities that protect prior right 
holders. Some of the Division’s time is spent 
on efforts to protect parties who claim and ap-
pear to have water rights that are not within 
the SWRCB’s permitting authority. Further-
more, once a permit or license is issued, most 
of staff ’s efforts are associated with ensuring 
that the permit or license holder complies 
with the conditions of the water right permit 
and with issuing a license to water right per-
mit holders.35 

 The statements in this document strongly suggest 
that the Water Rights Division spends significantly 
more than five percent of its time and resources in ac-
tivities that benefit water right holders not subject to 
the fees, or that benefit the public in general. 

 Also, the Board did not present any evidence that 
established that funds other than fees paid for 

 
 35 See, A.R., pp. 3144-3145. In her trial testimony, Ms. Whit-
ney stated that she estimated that 18-20% of the Division’s work-
load in 2003-2004 involved doing environmental review. This 
testimony highlights the shifting and unreliable nature of the 
Board’s estimates. 
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regulatory activities related to non-fee paying rights 
holders. Indeed, absent any evidence that could quan-
tify the amount of such activities as a proportion of the 
Division’s total regulatory activities, it would not be 
possible to make any such showing. 

 The Court accordingly finds that the evidence es-
tablishes that the statutory scheme and its implement-
ing regulations do not provide a fair, reasonable, and 
substantially proportionate assessment of all costs re-
lated to the regulation of affected payors. The evidence 
does not establish that the associated costs of the Wa-
ter Rights Division’s regulatory activity were reasona-
bly related to the fees assessed on the payors. (See, 
Sinclair Paint, supra, 15 Cal. 4th at 870.) Instead, the 
statutory scheme and its implementing regulations 
improperly require the permit and license holders to 
pay more than a de minimis amount for regulatory ac-
tivities that benefit non-paying water right holders, or 
that result from burdens non-paying water right hold-
ers place on the Water Rights Division. The fees peti-
tioners pay also pay more than a de minimis amount 
for activities that benefit the public in general. The fees 
accordingly must be invalidated. 

 The fees are invalid for another reason as well. As 
shown by the Supreme Court’s decision, the issue of 
whether the fees represent a fair, reasonable and sub-
stantially proportionate assessment of all costs related 
to the regulation of affected payors is a relevant factor 
the Board was required to consider in establishing the 
fee regulations. There is no evidence in the administra-
tive record, however, that the Board considered this 
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factor prior to enacting the regulations.36 Instead, 
the Board apparently simply determined that it would 
impose the entire cost of operating the Water Rights 
Division on permit and license holders, solely because 
the fee statutes only authorized fees to be charged to 
permit and license holders.37 Because there is no evi-
dence that the Board considered the relevant factor of 
proportional allotment in enacting the fee regulations, 
the Court finds that the Board acted in an arbitrary 
manner and therefore abused its discretion. (See, 
Home Builders Association of Tulare/Kings Counties, 
Inc. v. City of Lemoore, supra, 185 Cal. App. 4th at 561.) 
The fee regulations must be invalidated on this basis 
alone. 

 In its objections to the Proposed Statement of De-
cision, the Board argued that the fee regulations 

 
 36 See, for example, A.R., p. 1 (Water Right Fee Program 
Summary and Recommended Fee Schedule – Document Trans-
mitted to Harry Schuller on 9/29/03); A.R., p. 781 (Memorandum 
from Division Chief Victoria Whitney to “File” dated December 
29, 2003 re: Water Right Fee Program Summary and Recom-
mended Fee Schedule for Fiscal Year 2003-2004). Neither docu-
ment addresses the issue. 
 37 See, testimony of Division Chief Whitney, Trial Tran-
script, p. 783:9-13: “Q. All right. So why did you recommend that 
the Board adopt a fee approach based on permit holders? A. Be-
cause the statute contains a section that specifies what kind of 
things we can assess fees for and it specified annual fees for per-
mits and licenses.” The other Board witnesses who testified at 
trial, John O’Hagan and William Damian, said nothing that 
would establish that the Board considered the proportionality is-
sue in establishing the fees. 
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should be upheld based on the so-called “polluter pays” 
rationale. 

 As the Court of Appeal pointed out in its opinion 
in this case, the “polluter pays” rationale derives from 
the case of San Diego Gas & Electric Co. v. San Diego 
County Air Pollution Control District (1988) 203 Cal. 
App. 3rd 1132. In the proceedings before the Court of 
Appeal, the Board argued that this rationale supported 
the challenged fee regulations, because “ . . . the pur-
pose for the [Water Rights] Division’s existence is to 
regulate the diversion and use of water, and it is rea-
sonable to allocate its costs based on the premise that 
the greater the diversion authorized, the greater the 
regulatory job.”38 The Court of Appeal found that the 
Board did not provide any evidence to show the alloca-
tion of the actual cost of Division services provided to 
the holders of riparian, pueblo and pre-1914 appropri-
ative water rights which hold 38 percent of the water 
subject to water rights, or of the actual cost of Division 
services provided to the Bureau of Reclamation, which 
holds 22 percent of the water subject to water rights. 
The Court commented: “Without any evidence to show 
the allocation of actual costs of Division services to 
those collectively representing 60 percent of water di-
verted, we reject the claim the ‘polluter pays’ rationale 
justifies imposing annual fees on the license and per-
mit holders who represent the remaining 40 percent.”39 

 
 38 See, California Farm Bureau Federation v. State Water Re-
sources Control Board, supra, 146 Cal. App. 4th 1126, 1154. 
 39 Id. 
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 The Supreme Court declined to address this issue, 
stating: “Because we remand, we need not address the 
SWRCB’s contention that the ‘polluter pays’ rationale 
justifies the annual cost allocation because the money 
collected supports regulatory activities that serve an 
important public purpose and are a valid exercise of 
the police power.”40 

 This Court concludes that the Board may not rely 
on the “polluter pays” rationale to justify the chal-
lenged fees. The “polluter pays” rationale, as expressed 
in the San Diego Gas & Electric Co. case, dealt with the 
allocation of emission-based fees for indirect costs of 
regulation among those already identified as fee 
payors (in that case, the “polluters”).41 As the Court of 
Appeal concluded in this case, it does not deal with or 
justify the allocation of fees solely to one group of po-
tential payors, where those not subject to the fees also 
benefit from, and place burdens on, the activities of the 
regulating agency charging the fees. Here, where this 
Court has concluded that the challenged fee regula-
tions do not represent a valid allocation of fees among 
actual and potential payors, the Court further con-
cludes that the “polluter pays” rationale does not apply, 
and does not justify the challenged fees. 

 
 40 See, California Farm Bureau, supra, 51 Cal. 4th at 442, 
footnote 26. 
 41 See, San Diego Gas & Electric Co. v. San Diego County Air 
Pollution Control District, supra, 203 Cal. App. 3rd at 1142, 
where the Court of Appeal stated that its opinion addressed “ . . . 
the methods by which a district may allocate program costs be-
tween permit holders.” 
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C. Validity of Fees Assessed to 
Central Valley Project Contractors 

 In the California Farm Bureau opinion, the Su-
preme Court described the manner in which the fee 
regulations at issue assessed fees on the Central Valley 
Project’s federal contractors: 

Regulation 1073, which implemented the  
provisions of Water Code sections 1540 and 
1560, addressed rights held by the Bureau of 
Reclamation, but contracted out to federal 
contractors. Regulation 1073, subdivision 
(b)(2) applies a formula to calculate the an-
nual fee imposed on those contractors “[i]f the 
[Bureau of Reclamation] declines or is likely 
to decline to pay the fee or expense . . . for the 
[Central Valley Project].” In general, regula-
tion 1073 assesses annual fees against con-
tractors based on a prorated portion of the 
total amount of annual fees associated with 
all Bureau permits and licenses, rather than 
the portion available under the terms of their 
contracts. [ . . . ] Under regulation 1073, the 
SWRCB assessed annual costs against the 
federal contractors, prorating among them 
the amount of annual fees associated with all 
of the Bureau of Reclamation’s permits and li-
censes – over 116 million acre-feet. However, 
while the Bureau holds all the permits and li-
censes, the contractors have contractual 
rights for water delivery over only 6.6 million 
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acre-feet or about 5 percent of all rights held 
by the Bureau.42 

 The Supreme Court’s description of how the regu-
lation operated with regard to the Central Valley Pro-
ject contractors is not disputed by the parties and is in 
accord with the evidence presented to this court in the 
administrative record and at trial. In effect, the Board 
required the contractors to pay fees for the entire 
amount of the Bureau of Reclamation’s permits and li-
censes (116 million acre-feet), dividing the fees among 
the contractors based on each contractor’s percentage 
share of the 6.6 million acre feet to which the contrac-
tors as a group held contractual rights. 

 As the Supreme Court held in the California Farm 
Bureau decision, this method of assessment may be 
valid only if it represents a fair assessment of the con-
tractors’ actual beneficial interests in the Bureau’s wa-
ter rights, which include not just the water actually 
under contract, but also water not actually under con-
tract for delivery that is fairly attributable to the de-
livery contracts themselves. The Supreme Court thus 
identified the actual value of the contractors’ beneficial 
interests as a relevant factor that the Board was re-
quired to consider in adopting its fee regulations. 

 The Court has reviewed the evidence in the ad-
ministrative record and the evidence introduced at 
trial, and finds no evidence whatsoever that the Board 
considered the beneficial interests of contractors, as 

 
 42 Id., 51 Cal. 4th at 434 and 444. 
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defined by the Supreme Court, in adopting the fee reg-
ulations. 

 The regulations were adopted and filed as emer-
gency regulations on December 23, 2003, and became 
operative on January 1, 2004. There is simply no docu-
mentation in the administrative record pre-dating the 
adoption of the regulations that demonstrates that the 
Board considered the beneficial interests of Central 
Valley Project contractors at all. All explanations of the 
fees put on record before enactment of the regulations 
simply described the manner in which the fees that 
otherwise would have been allocated to the Bureau of 
Reclamation for the total amount of its water rights 
would be passed through in their entirety to the Cen-
tral Valley project contractors based on their percent-
age share of the contractors’ total contractual 
allotments.43 

 
 43 See the following relevant documents in the administra-
tive record, all of which explain the basis for the proposed fees, 
but contain no discussion or recognition of the concept of the con-
tractors’ beneficial interests: Water Right Fee Program Summary 
and Recommended Fee Schedule (A.R., pp. 1-28); Frequently 
Asked Questions Regarding Water Right Fees (A.R., pp. 79-82); 
Water Right Fee Proposal Power Point Presentation by Division 
Chief Victoria Whitney at October 27, 2003 and November 3, 2003 
workshops (A.R., pp. 177-200); Agenda for SWRCB Meeting of De-
cember 15, 2004 (A.R., pp. 535-564); Economic and Fiscal Impact 
Statement (A.R., pp. 618-624); Memorandum from Division Chief 
Victoria Whitney to “File” dated December 29, 2003 re: “Water 
Right Fee Program Summary and Recommended Fee Schedule 
for Fiscal Year 2003-2004” (A.R., pp. 781-795); Transcripts of 
workshops regarding proposed fees held on October 27, 2003  
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 Emblematic of the complete lack of evidence that 
the beneficial interests of contractors was ever consid-
ered is the following statement from a file memoran-
dum prepared by Division Chief Whitney, dated 
December 29, 2003, “ . . . to explain the basis for the 
regulations adopted by the SWRCB on December 15, 
2003”. The memo stated the following as the basis for 
assessing fees on Central Valley Project contractors: 

Staff recommended passing the USBR’s fees 
on to its Central Valley Project contractors by 
prorating the fee or expense of the Central 
Valley Project among the contractors for the 
project based on either the contractor’s enti-
tlement under the contract or, if the contrac-
tor has a base supply under the contract, the 
contractor’s supplemental supply entitle-
ment.44 

 Nowhere in this memorandum is there any discus-
sion of the Central Valley Project contractor’s actual 
beneficial interests, or any attempt to value those in-
terests. 

 Similarly, a letter Ms. Whitney sent to representa-
tives of the U.S. Bureau of Reclamation, dated January 
9, 2004, simply stated that the Board had “prorated the 
USBR’s fees among its water supply contractors” with-
out providing any explanation of the basis for such 

 
(A.R., pp. 3173-3238), November 3, 2003 (A.R., pp. 3240-3273), 
and December 15, 2003 (A.R., pp. 3275-3293). 
 44 A.R., p. 787. 
 



App. 85 

 

proration or any analysis of the contractors’ beneficial 
interests.45 

 Ms. Whitney’s testimony at trial further confirmed 
that no consideration was given to the actual beneficial 
interests of Central Valley Project contractors in deter-
mining how fees would be assessed on those entities. 
Notably, she testified that the Board does not use the 
term “beneficial interest”.46 When asked specifically 
whether the Board had segregated the beneficial inter-
est of the federal contractors in the permits and li-
censes of the United States from the beneficial interest 
of the United States in those permits and licenses, she 
testified that she did not know what the term “benefi-
cial interest” meant in that context, and therefore 
could not answer the question.47 There could be no 
clearer indication that the actual beneficial interests of 
the contractors was never evaluated or even consid-
ered. Indeed, Ms. Whitney’s testimony showed that an 
initial determination was made to pass 100% of the 
Bureau of Reclamation’s fees through to the contrac-
tors based simply on the concept that the Central Val-
ley Project was a water supply project, and that this 
initial determination never changed.48 

 John O’Hagan, formerly the manager of the 
Board’s licensing section, also testified regarding the 
calculation of the fees for Central Valley Project 

 
 45 A.R., pp. 999-1000. 
 46 See, Trial Transcript, p. 759:6-8. 
 47 See, Trial Transcript, p. 883:10-21. 
 48 See, Trial Transcript, pp. 810:3-10; 819:16-25. 
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contractors. Nothing in his testimony indicated that 
there was any consideration or determination of the 
contractors’ beneficial interests.49 

 Similarly, there is no evidence in the administra-
tive record or in the evidence admitted at trial that 
would indicate that the Board ever considered what 
amount of water not actually under contract for deliv-
ery to the Central Valley Project contractors was fairly 
attributable to the value of the delivery contracts 
themselves. 

 Because there is no evidence that the Board con-
sidered these relevant factors in enacting the fee regu-
lations, the Court finds that the Board acted in an 
arbitrary manner and therefore abused its discretion. 
(See, Home Builders Association of Tulare/Kings Coun-
ties, Inc. v. City of Lemoore, supra, 185 Cal. App. 4th at 
561.) The fee regulations must be invalidated on this 
basis alone. 

 At trial after remand, the Board attempted to 
demonstrate that the allocation of the Bureau of Rec-
lamation’s fees to Central Valley Project contractors 
was legitimate, essentially on the basis that all of the 
Bureau’s water rights above the contract amounts (i.e., 
all of the water not actually under contract for delivery 
to the contractors) is fairly attributable to the value of 
the delivery contracts themselves. In effect, the Board 
attempted to save the regulatory “pass through” of the 
Bureau’s fees to its contractors by showing that this 

 
 49 See, Trial Transcript, pp. 1145-1153. 



App. 87 

 

“pass through” approach represented a reasonable 
evaluation of the contractors’ beneficial interests even 
though the concept of beneficial interest had never 
been considered prior to adoption of the regulations. 

 The linchpin of the Board’s attempt was the testi-
mony of John Renning, a retired employee of the U.S. 
Bureau of Reclamation who testified as an expert wit-
ness for the Board regarding the operation and admin-
istration of the Central Valley Project. Mr. Renning 
described the Project as an “integrated operation”, 
which means that it operates as an integrated whole, 
and that all parts of the project are operated to meet 
the common demands of the project. Those common  
demands include not only delivery of water to contrac-
tors, but also making water available for environmen-
tal protection purposes, such as satisfaction of  
Bay-Delta water quality standards and the allocation 
of water for environmental purposes under the Central 
Valley Project Improvement Act (referred to as “(b)(2) 
water”). Use of water for these environmental protec-
tion purposes has resulted in significant reductions in 
how much water may be delivered to contractors in cer-
tain years, depending upon hydrological conditions, be-
cause the water service contractors do not have first 
priority rights. Based on the multiple purposes the 
Central Valley Project serves, and the hierarchy of in-
terests in which contractors are not in first position, 
Mr. Renning testified that water stored in all of the 
Central Valley Project’s reservoirs meets all of the de-
mands of the Project, not in the sense that “ . . . all of 
the water is delivered for any one of those particular 
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uses, but [because] the operation of the CVP [as a] 
whole supports the delivery to each one of those uses. 
So you can say that the operation of the CVP as a whole 
is necessary to deliver the water that is indeed deliv-
ered to the CVP contractors.”50 

 The concept of the Central Valley Project as an in-
tegrated project serving multiple uses, with contrac-
tors not in the highest priority, is not really disputed 
in this case.51 But accepting this concept really only es-
tablishes that some amount of water not actually un-
der contract may be fairly attributable to the value of 
the contractors’ delivery contracts. It does not neces-
sarily follow that 100% of the water not actually under 
contract should be so attributed. The Court notes that 
Mr. Renning also testified that he never had done an 
analysis of the contractors’ beneficial or possessory in-
terests in the Bureau’s Central Valley Project per-
mits.52 Without any such analysis, his conclusion that 
all of the Bureau’s water rights were necessary to sup-
port deliveries to contractors, and therefore represent 
the true value of the contractors’ beneficial or posses-
sory interests, lacks any convincing evidentiary basis. 
indeed, the Board has not presented any evidence that 
would permit the Court to determine the contractors’ 

 
 50 See, Trial Transcript, pp. 1336-1365. The quoted portion of 
Mr. Renning’s testimony appears on page 1365:3-8. 
 51 See, for example, the testimony of Thomas Birmingham, 
counsel and general manager for the Westlands Water District, 
which is one of the Central Valley Project contractors, Trial Tran-
script, pp. 554-561; 574-585; 623-624. 
 52 See, Trial Transcript, p. 1380. 
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beneficial interests and the value of those interests at 
any quantified level of water rights or water delivery. 

 The Court further notes that the Board’s rationale 
supporting the allocation of fees to contractors, as ex-
pressed in Mr. Renning’s testimony, lacks credibility. 
As discussed above, the Board made its determination 
to pass the Bureau’s fees through to its contractors 
without any prior analysis or consideration of the ben-
eficial interests of the contractors, apparently based 
solely on Division Chief Whitney’s assumption that the 
Central Valley Project was a water supply project.53 
The “integrated project” rationale now offered to sup-
port that approach did not emerge until after the fee 
regulations had been enacted and challenged.54 The 

 
 53 See, Trial Transcript, p. 819. 
 54 The first version of this rationale that the Court has been 
able to identify appeared in the Board’s Order Denying the Peti-
tion for Reconsideration of Northern California Water Associa-
tion, dated April 7, 2004, three months after the regulations went 
into effect, and after the regulations had been challenged. In this 
Order the Board stated: “The amount of water that the Bureau 
can appropriate under its CVP water rights exceeds the amount 
that it actually delivers to its water supply contractors, just as the 
amount that a water right holder can appropriate exceeds the 
amount that it actually puts to beneficial use. The difference be-
tween the amount available under the water rights and the 
amount delivered under the contract is due to factors that include 
hydrological variation, the need to hold some water in storage for 
future dry years, conveyance and evaporation losses, and water 
releases to mitigate for project impact on fish and wildlife. These 
considerations do not decrease the amounts of water that are au-
thorized to be diverted under the Bureau’s CVP water rights, and 
do not decrease the proportionate share of those fees that may be 
passed through to CVP contractors based on a proration of those  
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current rationale thus appears to be little more than 
an attempt at post hoc validation of an arbitrary deci-
sion already made, rather than a description of the ev-
identiary basis on which the decision actually rests. 
The lack of convincing evidence to support the current 
rationale, specifically, the complete lack of any evi-
dence that could support accurate quantification of the 
contractors’ beneficial or possessory interests, rein-
forces this impression. 

 Finally, the Court notes that petitioners presented 
significant probative and persuasive evidence that the 
beneficial or possessory interests of the Central Valley 
Project contractors could not be valued at 100% of the 
Bureau’s water rights for the Project. Petitioners con-
vincingly demonstrated that the contractors in reality 
have no actual guaranteed right to delivery of any 
amount of water, regardless of the face amounts of 
their contracts, and that contractors frequently receive 
far less water than those face amounts.55 Thus, even if 
the aggregate face amounts of the contractors’ alloca-
tions could be taken as theoretically “standing in” for 
the entirety of the Bureau’s rights, petitioners’ evi-
dence demonstrates that fees assessed on that theoret-
ical equivalency bear no relationship to actual fact as 

 
fees among all water supply contractors with contracts for CVP 
water.” (A.R., pp. 3063-3064.) 
 55 See, testimony of Thomas Birmingham, including his ex-
pert opinion that water service contractors have no beneficial in-
terests in the permits and licenses held by the Bureau of 
Reclamation for operation of the Central Valley Project, and have 
no possessory interest in water from the Project until it actually 
is delivered. (See, Trial Transcript, pp. 664-666.) 
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reflected in water deliveries. Indeed, assessment at the 
full amount of the contractors’ facial contractual allot-
ments, let alone assessment at the full amount of the 
Bureau’s permits and licenses, would appear substan-
tially to overassess any actual beneficial or possessory 
interests the contractors have, based on evidence of ac-
tual water deliveries. 

 Based on the administrative record and the evi-
dence admitted at trial, the Court therefore finds that 
petitioners have established a prima facie case that the 
fee regulations as applied to Central Valley Project 
contractors are invalid because the regulations are not 
based on a fair evaluation of the contractors’ beneficial 
or possessory interests. The Board has failed to refute 
that prima facie case by producing evidence that would 
permit the Court to determine that the contractors’ 
beneficial or possessory interests, in the aggregate, are 
equal to the Bureau’s total water rights, and that all 
water not actually under delivery to contractors is 
fairly attributable to the value of the delivery contracts 
themselves. 

 The Court therefore concludes that petitioners 
have demonstrated that the allocation of the Bureau’s 
fees to Central Valley Project contractors is unconsti-
tutional under the supremacy clause, because the allo-
cation of fees is not limited to the contractors’ 
beneficial or possessory use of the Bureau’s water 
rights. (See, California Farm Bureau Federation, 51 
Cal. 4th at 444; United States v. County of Fresno 
(1977) 429 U.S. 452, 462; U.S. v. Nye County, Nevada 
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(9th Cir. 1991) 938 F.2d 1040, 1042-1043; U.S. v. Haw-
kins County, Tennessee (6th Cir. 1988) 859 F.2d 20, 23.) 

 
D. Arbitrary Operation of the Fee Regulations 

 In addition to the deficiencies discussed above, pe-
titioners also established that, at least as to some 
payors, the fee regulations operate in an arbitrary 
manner as a result of the fact that fees are calculated 
strictly on the basis of the lace amount of water cov-
ered by permits and licenses. 

 Petitioners established this point through testi-
mony and documentary evidence regarding the fees 
charged to the Imperial Irrigation District (“IID”).56 
The evidence demonstrated that IID obtains water 
from the Colorado River and transports it through the 
All-American Canal for eventual delivery to its cus-
tomers. IID’s rights to take water from the Colorado 
River are regulated under federal law, under a body of 
law known as the “Law of the River”, with little or no 
regulatory involvement by the Board. IID does have a 
permit from the Board for the water it takes from the 
Colorado River.57 It also has six additional permits 
from the Board for the same water involving its use for 
hydroelectric power generation at various drop struc-
tures along the All-American Canal.58 The Board 
charges IID a fee based on the face amount of all seven 

 
 56 Testimony at trial was presented by Jesse Silva, the Man-
ager of the Water Department of IID. 
 57 See, Trial Exhibit 1272. 
 58 See, Trial Exhibits 1273-1278. 
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permits, even though all seven permits involve the 
same water originally diverted from the Colorado 
River. This resulted in a total fee to IID of over 
$770,000. 

 By contrast, petitioners demonstrated that a sim-
ilarly situated agency, the California Department of 
Water Resources (“DWR”), is treated quite differently 
with regard to the water rights it holds for operation of 
the State Water Project. One of those water rights is a 
permit allowing DWR to divert and store water behind 
Oroville Dam, release that water from storage, and 
redivert the same water at 16 separate diversion facil-
ities from Oroville to Perris Dam, in Riverside County. 
As the water travels southwards, it is used to generate 
power at nine separate power plants, which is quite 
similar to what IID does with the water in the All-
American Canal. In DWR’s case, however, the water is 
covered by a single permit, instead of seven separate 
permits as in the case of IID, and DWR is charged a fee 
only on the face amount of that single permit. This re-
sults in a fee of $41,807.59 

 The disparity between the two cases is obvious. It 
is clear that IID’s fees are much greater than those 
charged to DWR largely because the former has sepa-
rate permits and the latter does not. The Board offered 
no reasonable explanation for why the two agencies 
should be treated so differently, and indeed did not ex-
plain why IID had separate permits for power genera-
tion while DWR did not, or why separate permits 

 
 59 See, Trial Exhibits 148, 229. 
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justified multiple charges for the same water.60 In-
stead, the Board’s briefing and evidence focused on 
demonstrating that the Water Rights Division ex-
pended some significant effort and resources on regu-
lating matters related to IID’s water rights. While that 
showing is certainly relevant to the issue of whether 
IID should be subject to fees at all, it does not establish 
any rational basis for assessing IID fees seven times 
for the same water. 

 The Court therefore concludes that petitioners 
have established that the fee regulations, as applied to 
IID, operate in an arbitrary and capricious manner, 
and are invalid on that basis. 

 
E. Validity of $100 Minimum Fee 

 The evidence also demonstrated that the Board 
charged a minimum annual fee of $100 for the 2003- 
2004 fiscal year under Regulation 1066(a). The Court 
of Appeal’s decision stated that even though the Board 
did not offer evidence of the actual cost of billing the 
annual fees, “ . . . we cannot say a $100 minimum an-
nual fee was an unreasonable estimate of that cost.”61 
The Supreme Court’s decision did not explicitly ad-
dress the issue of the $100 minimum fee. 

 
 60 In their post-trial brief, petitioners describe IID’s case as 
being the result of “ . . . perhaps an historical quirk in the way the 
SWRCB used to issue permits . . . ”.(See, Petitioners’ Closing Trial 
Brief, p. 30:16-17.) 
 61 See, California Farm Bureau Federation v. State Water Re-
sources Control Board, supra, 146 Cal. App. 4th at 1154. 
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 At trial, petitioners did not present specific evi-
dence regarding the $100 minimum fee, or present ar-
gument specifically challenging that fee.62 The issue of 
whether a $100 minimum fee for fee payors with rela-
tively small amounts of water rights represents a rea-
sonable estimate of the cost of billing the fees is 
distinct from the issue of whether the fees, in general, 
were appropriately allocated to the actual payors. 
Petitiners’ [sic] evidence and argument at trial did not 
address the issue of whether the $100 minimum fee 
was reasonable. The Court accordingly finds that peti-
tioners have not established that a $100 minimum fee 
is invalid. The judgment entered in this case shall spe-
cifically provide that the Court has not found a $100 
minimum fee to be invalid. 

 
V. Conclusion 

 Based on the findings set forth above. the Court 
finds that petitioners are entitled to a declaratory 
judgment that the annual fees based on the challenged 
2003-2004 fiscal year regulations are invalid. 

 The Court finds that issuance of a writ of mandate 
and injunction directing the Board not to apply or en-
force the 2003-2004 fiscal year regulations or collect 
annual fees under those regulations is unnecessary, be-
cause those regulations are no longer in effect in ex-
actly the form they were during that fiscal year. The 

 
 62 Indeed, petitioners’ counsel stated at trial: “The hundred 
dollar fee is no longer an issue in this case. It’s been decided by 
the Supreme Court.” (See, Trial Transcript, page 1050:12-14.) 



App. 96 

 

Board has amended the regulations in subsequent 
years, and the content and effect of those regulations, 
i.e., whether the amended regulations are substan-
tively and materially different from those involved in 
this case, was not addressed at trial. Instead, fee regu-
lations promulgated and in effect in years subsequent 
to the 2003-2004 fiscal year are the subject of separate 
actions for each year, all of which have been stayed by 
stipulation of the parties pending final resolution of 
this case. Therefore, no relief should be ordered in this 
case with regard to fee regulations in effect in subse-
quent years. Those fee regulations should be addressed 
in the context of the currently-stayed actions focusing 
on those subsequent years. 

 At the hearing on the Proposed Statement of De-
cision, the Court asked the parties to address the issue 
of additional remedies potentially flowing from the 
Court’s ruling, including the possibility of ordering re-
funds of fees paid by some or all individual petitioners 
for the 2003-2004 fiscal year. The parties agreed on the 
record that they had stipulated in 2004 (before the first 
hearing in this matter) that the issue of remedies, in-
cluding the availability of full or partial refunds for in-
dividual petitioners, would be deferred until final 
determination of the issue of the validity of the 2003-
2004 fee regulations, including all appeals. In accord-
ance with that stipulation, the Court’s judgment will 
not include any provision regarding refunds, but shall 
provide that any proceedings regarding refunds for 
the 2003-2004 fiscal year, including any necessary ad-
ministrative proceedings regarding such refunds, will 
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take place after the judgment in this case becomes fi-
nal. 

 Counsel for petitioners is directed to prepare a 
judgment consistent with this Final Statement of De-
cision, submit it to opposing counsel for approval as to 
form in accordance with Rule of Court 3.1312(a); and 
thereafter submit the judgment to the Court for signa-
ture and entry in accordance with Rule of Court 
3.1312(b). 

Date: November 12, 2013 

[SEAL] /s/ Raymond M. Cadei 
 Honorable Raymond M. Cadei

Judge of the Superior Court of 
California, County of Sacramento

 

 
[Certificate Of Service By Mailing Omitted] 
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CALIFORNIA FARM 
BUREAU FEDERATION et al. 

 Plaintiffs and Appellants, 

 v. 

STATE WATER RESOURCES 
CONTROL BOARD, 
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) 
) 
) 
) 
) 
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) 

S150518 

Ct.App. 3 C050289

Sacramento County
Super. Ct. Nos. 

03CS1776 & 
04CS00473 

 
 The California Constitution provides that any act 
to increase taxes must be passed by a two-thirds vote 
of the Legislature.1 On the other hand, statutes that 
create or raise regulatory fees need only the assent of 
a simple majority.2 In 2003, the Legislature passed 
amendments to the Water Code3 by a 53 percent ma-
jority. Current section 1525 was enacted as part of 
these amendments. The threshold issue here is 
whether section 1525, subdivision (a) imposes a tax or 
a fee. We hold that the amendments and section 1525 

 
 1 California Constitution, article XIII A, section 3, originally 
approved by initiative as Proposition 13, sometimes referred to as 
the “People’s Initiative to Limit Property Taxation,” on June 6, 
1978. 
 2 On November 2, 2010, the voters approved Proposition 26, 
which requires a two-thirds supermajority vote of the Legislature 
to pass certain fees. None of the parties have asserted that the 
law enacted by Proposition 26 applies to this case. 
 3 Hereafter, undesignated statutory references are to the 
Water Code. 
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do not explicitly impose a tax and, therefore, are not 
facially unconstitutional. However, because the record 
is unclear as to whether the fees were reasonably ap-
portioned in terms of the regulatory activity’s costs 
and the fees assessed, we direct the Court of Appeal to 
remand the matter to the trial court to make these 
findings. 

 A second issue is whether the Water Code amend-
ments, or their implementing regulations, violate the 
supremacy clause of the United States Constitution by 
over-assessing the beneficial interests of those who 
hold contractual rights to delivery of water from the 
federally administered Central Valley Project (hereaf-
ter, the federal contractors). We conclude that the stat-
utes are not facially unconstitutional. We further 
determine that the constitutionality of the implement-
ing regulations depends on whether they fairly assess 
and apportion the federal contractors’ beneficial inter-
ests. However, because of conflicting factual assertions 
and an unclear record concerning the extent and value 
of those interests, we also direct remand to the trial 
court for findings on this issue. 

 
I. FACTUAL AND 

PROCEDURAL BACKGROUND4 

 The State Water Resources Control Board (SWRCB 
or Board) is responsible for the “orderly and efficient 
administration of . . . water resources” and exercises 

 
 4 The factual and procedural background is largely adopted 
from the Court of Appeal opinion. 
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“adjudicatory and regulatory functions of the state.” 
(§ 174.) The water in California belongs to the people, 
but the right to use water may be acquired as provided 
by law. (§§ 102, 1201.) The SWRCB’s Division of Water 
Rights (Water Rights Division or Division)5 adminis-
ters the water rights program, but its authority is lim-
ited. The SWRCB regulates all appropriative water 
rights acquired since 1914. An appropriative right is 
the right to take water from a watercourse that does 
not run adjacent to a landowner’s property. Since 1914, 
all appropriative rights have been acquired through a 
system of permits and licenses6 that the SWRCB or its 
predecessor state entities have issued. Before 1914, 

 
 5 The Division consists of three sections: permitting, licens-
ing, and hearings and special projects. As noted by the Court of 
Appeal, “[t]he permitting section ‘processes water right applica-
tions, petitions to change terms in water right permits and water 
right licenses. Groundwater recordations, [and] statements of wa-
ter diversion and use, which are a recordation function [sic.]. . . .’ 
The licensing section enforces existing permits and licenses and 
handles work associated with licensing a permit. The hearings 
and special projects section assists the SWRCB with various types 
of administrative hearings, reviews environmental documents 
filed in support of water rights applications and petitions, assists 
with the implementation of the Bay-Delta Water Quality Control 
Plan, and certifies water quality. . . .” Although the SWRCB has 
other divisions in its organization, we are concerned only with the 
Water Rights Division. 
 6 Anyone seeking to obtain an appropriative water right files 
an application with the SWRCB (§ 1225 et seq.), which issues a 
water right permit. (§ 1380 et seq.) Beneficial use of water per-
fected under this post-1914 statutory scheme is confirmed by a 
license issued by the SWRCB. (§§ 1605, 1610.) The license is, in 
effect, a title or deed to the water right and is recorded in the 
county in which the diversion takes place. (§ 1650.) 
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appropriative rights were acquired under common law 
principles or earlier statutes. The Water Rights Divi-
sion has no permitting or licensing authority over ri-
parian7 or pueblo8 rights, or over appropriative rights 
acquired before 1914. The SWRCB does have authority 
to prevent illegal diversions and to prevent waste or 
unreasonable use of water, regardless of the basis un-
der which the right is held. (§ 275.) Riparian, pueblo, 
and pre-1914 appropriative rights account for 38 per-
cent of currently held water rights. 

 Rights regulated under SWRCB licenses and per-
mits include about 40 percent of state water subject to 
water rights. The federal government holds the re-
maining 22 percent of water rights. The United States 
Bureau of Reclamation (Bureau of Reclamation or Bu-
reau) holds the permits and licenses to, and operates, 
the Central Valley Project (CVP or Project.) The Pro-
ject diverts and stores water from numerous sources.9 

 
 7 Under the common law riparian doctrine, a person owning 
land bordering a stream has the right to reasonable and beneficial 
use of water on his or her land. (People v. Shirokow (1980) 26 
Cal.3d 301, 307 (Shirokow).) A riparian owner must share the 
right to use water with other riparian owners. (See Harris v. Har-
rison (1892) 93 Cal. 676, 681.) 
 8 “The pueblo water right—a distinctive feature of California 
water law—is the paramount right of an American city as succes-
sor of a Spanish or Mexican pueblo (municipality) to the use of 
water naturally occurring within the old pueblo limits for the use 
of the inhabitants of the city.” (Hutchins, The Cal. Law of Water 
Rights (1956) p. 256.) 
 9 “In 1933, primarily to control flooding in the Central Valley, 
the California Legislature approved the Central Valley Project 
(CVP), which is the nation’s largest water reclamation project and 
California’s largest water supplier. [Citation.] Originally a state  
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The Bureau contracts out the responsibility to control, 
distribute, and use water under the permits it holds. 
However, these federal contracts involve use of less 
than 6 percent of the water over which the Bureau 
holds rights. The remaining water is diverted and 
stored by the Bureau for hydroelectric, wildlife and 
other purposes. 

 Historically, the operation of the Water Rights Di-
vision was supported by the state’s general fund (Gen-
eral Fund), with only 0.5 percent of costs covered by 
fees. In 2003, the Legislative Analyst recommended 
that the Division’s operating costs be shifted from the 
General Fund and covered instead by user fees im-
posed on permit and license holders.10 The SWRCB 
strongly opposed the recommendation. The SWRCB 
pointed out that its authority to impose fees did not 
extend to those holding water rights that were not 
based on its permits and licenses. While riparian, 
pueblo, and pre-1914 rights (collectively, RPP rights) 
are protected by conditions in new (post-1914) permits 
and through the Water Rights Division’s enforcement 
of activity, the Division did not have authority to 

 
project, the CVP was turned over to the federal Bureau of Recla-
mation, which operates the CVP under rights granted by the 
SWRCB.” (In re Bay-Delta etc. (2008) 43 Cal.4th 1143, 1154, fn. 
omitted.) To achieve its purposes, “[t]he CVP operates 21 reser-
voirs, 11 power plants, and 500 miles of major canals and aque-
ducts.” (Id. at p. 1154, fn. 1.) 
 10 The proposal called for General Fund support for the first 
half of the 2003-2004 fiscal year with fee increases covering the 
second half of the year. Thereafter, total Water Rights Division 
operations would be fee supported. 
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impose fees on those RPP rights holders. As noted, the 
RPP holders comprise 38 percent of water rights hold-
ers in California. The SWRCB argued that while per-
mit and license holders should pay their share, 
proportional fees on them could not cover the total cost 
of the Division’s operation. Additionally, as explained 
in greater detail below, the federal Bureau of Reclama-
tion and Indian tribes resist paying fees, relying on the 
principle of sovereign immunity. 

 These difficulties notwithstanding, the Legisla-
ture adopted the Legislative Analyst’s recommenda-
tion and passed Senate Bill No. 1049 (2003-2004 Reg. 
Sess.), repealing certain sections of the Water Code and 
enacting sections 1525-1560. Together, these statutes 
are designed to make the Water Rights Division en-
tirely fee supported. 

 
A. The Fee Legislation 

 We begin with a summary of the relevant statutes. 

 
Section 1525 

 Section 1525 sets forth the parties and entities 
subject to the new fees.11 Section 1525, subdivision (a) 

 
 11 In relevant part, section 1525 provides: 
 “(a) Each person or entity who holds a permit or license to 
appropriate water, and each lessor of water leased under Chapter 
1.5 (commencing with Section 1020) of Part 1, shall pay an annual 
fee according to a fee schedule established by the board. 
 “(b) Each person or entity who files any of the following shall 
pay a fee according to a fee schedule established by the board: 
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 “(1) An application for a permit to appropriate water. 
 “(2) A registration of appropriation for a small domestic use 
or livestock stockpond. 
 “(3) A petition for an extension of time within which to 
begin construction, to complete construction, or to apply the water 
to full beneficial use under a permit. 
 “(4) A petition to change the point of diversion, place of use, 
or purpose of use, under a permit or license. 
 “(5) A petition to change the conditions of a permit or li-
cense, requested by the permittee or licensee, that is not other-
wise subject to paragraph (3) or (4). 
 “(6) A petition to change the point of discharge, place of use, 
or purpose of use, of treated wastewater, requested pursuant to 
Section 1211. 
 “(7) An application for approval of a water lease agreement. 
 “(8) A request for release from priority pursuant to Section 
10504. 
 “(9) An application for an assignment of a state-filed appli-
cation pursuant to Section 10504. 
 “(c) The board shall set the fee schedule authorized by this 
section so that the total amount of fees collected pursuant to this 
section equals that amount necessary to recover costs incurred in 
connection with the issuance, administration, review, monitoring, 
and enforcement of permits, licenses, certificates, and registra-
tions to appropriate water, water leases, and orders approving 
changes in point of discharge, place of use, or purpose of use of 
treated wastewater. The board may include, as recoverable costs, 
but is not limited to including, the costs incurred in reviewing ap-
plications, registrations, petitions and requests, prescribing 
terms of permits, licenses, registrations, and change orders, en-
forcing and evaluating compliance with permits, licenses, certifi-
cates, registrations, change orders, and water leases, inspection, 
monitoring, planning, modeling, reviewing documents prepared 
for the purpose of regulating the diversion and use of water, ap-
plying and enforcing the prohibition set forth in Section 1052 
against the unauthorized diversion or use of water subject to this  
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requires the SWRCB to adopt a schedule of annual fees 
to be paid by each permit or license holder. This group 
does not include riparian, pueblo, or pre-1914 rights 
holders. Subdivision (b) of section 1525 requires the 
SWRCB to establish the schedule for a one-time appli-
cation fee for permits to appropriate water, for approval 
of leases, and for petitions relating to those applica-
tions. 

 Section 1525, subdivision (c) provides that the 
SWRCB “shall set the fee schedule authorized by this 
section so that the total amount of fees collected pur-
suant to this section equals that amount necessary to 
recover costs” of the Division’s activities. Subdivision 
(c) sets out “recoverable costs” in substantial detail but 
the costs recoverable are “not limited to” those activi-
ties identified. (§ 1525, subd. (c).) Subdivision (d)(3) 

 
division, and the administrative costs incurred in connection with 
carrying out these actions. 
 “(d)(1) The board shall adopt the schedule of fees authorized 
under this section as emergency regulations in accordance with 
Section 1530.” [¶] . . . [¶] 
 “(3) The board shall set the amount of total revenue col-
lected each year through the fees authorized by this section at an 
amount equal to the revenue levels set forth in the annual Budget 
Act for this activity. The board shall review and revise the fees 
each fiscal year as necessary to conform with the revenue levels 
set forth in the annual Budget Act. If the board determines that 
the revenue collected during the preceding year was greater than, 
or less than, the revenue levels set forth in the annual Budget 
Act, the board may further adjust the annual fees to compensate 
for the over or under collection of revenue. 
 “(e) Annual fees imposed pursuant to this section for the 
2003-04 fiscal year shall be assessed for the entire 2003-04 fiscal 
year.” 
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similarly requires the SWRCB to “set the amount of 
total revenue collected each year through the fees au-
thorized by this section at an amount equal to the rev-
enue levels set forth in the annual Budget Act for this 
activity.” (§ 1525, subd. (d)(3).) 

 In other words, the statute requires that the total 
budgeted cost of the Division’s operations be recovered 
from the fees. The SWRCB is to review and revise the 
fees each year as necessary, to ensure they conform 
with the revenue levels set in the annual budget act 
(Budget Act). If the revenue collected during the pre-
ceding year is either greater or less than the revenue 
levels set forth in the Budget Act, the SWRCB may ad-
just the annual fees to compensate for the disparity. 
(§ 1525, subd. (d)(3).) The SWRCB is also authorized to 
adopt “emergency regulations” to implement the fee 
schedule. (§ 1525, subd. (d)(1).) 

 
Section 1537 

 Section 1537 generally covers collection. While the 
Board sets the fees, the money is actually collected by 
the Board of Equalization (BOE). The BOE collects and 
refunds annual fees collected under the Fee Collection 
Procedures Law, part of the Revenue and Taxation 
Code, as limited by subdivision (b)(2) through (4) of 
section 1537. The BOE has no role in reviewing refund 
claims under section 1537 or the emergency regula-
tions. 
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Sections 1540 and 1560 

 Section 1540 concerns the allocation of annual fees 
to federal contractors. Section 1560 sets out the options 
that may be pursued when the federal Bureau of Rec-
lamation or an Indian tribe declines to pay a fee by re-
lying on sovereign immunity.12 As relevant here, the 

 
 12 Section 1540 provides: 
 “If the board determines that the person or entity on whom a 
fee or expense is imposed will not pay the fee or expense based on 
the fact that the fee payer has sovereign immunity under Section 
1560, the board may allocate the fee or expense, or an appropriate 
portion of the fee or expense, to persons or entities who have con-
tracts for the delivery of water from the person or entity on whom 
the fee or expense was initially imposed. The allocation of the fee 
or expense to these contractors does not affect ownership of any 
permit, license, or other water right, and does not vest any equi-
table title in the contractors.” 
 Section 1560 provides: 
 “(a) The fees and expenses established under this chapter 
and Part 3 (commencing with Section 2000) apply to the United 
States and to Indian tribes, to the extent authorized under federal 
or tribal law. 
 “(b) If the United States or an Indian tribe declines to pay 
a fee or expense, or the board determines that the United States 
or the Indian tribe is likely to decline to pay a fee or expense, the 
board may do any of the following: 
 “(1) Initiate appropriate action to collect the fee or expense, 
including any appropriate enforcement action for failure to pay 
the fee or expense, if the board determines that federal or tribal 
law authorizes collection of the fee or expense. 
 “(2) Allocate the fee or expense, or an appropriate portion of 
the fee or expense, in accordance with Section 1540. The board 
may make this allocation as part of the emergency regulations 
adopted pursuant to Section 1530. 
 “(3) Enter into a contractual arrangement that requires the 
United States or the Indian tribe to reimburse the board, in whole  
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federal government and Indian tribes are the entities 
eligible to assert sovereign immunity. 

 
Sections 1550, 1551, and 1552 

 Sections 1550 and 1551 establish the Water Rights 
Fund, into which the BOE must deposit fees collected 
on behalf of the SWRCB. The Water Rights Fund is 
separate from the General Fund. Money in the Water 
Rights Fund may be used only for purposes set out in 
section 1552, which includes SWRCB expenditures 
necessary to carry out the work of the Water Rights 
Division, BOE expenditures in connection with collect-
ing the SWRCB fees, and the payment of refunds. 
(§ 1552.) 

 
B. The Emergency Regulations 

 To implement section 1525’s fee requirement, the 
SWRCB adopted California Code of Regulations, title 
23, sections 1066 and 1073 (regulation 1066 and regu-
lation 1073). These regulations set formulas to calcu-
late annual fees for permit and license holders, and for 
the federal contractors. Fees for issuance, supervision, 
and modification of permits and licenses, i.e., the 

 
or in part, for the services furnished by the board, either directly 
or indirectly, in connection with the activity for which the fee or 
expense is imposed. 
 “(4) Refuse to process any application, registration, peti-
tion, request, or proof of claim for which the fee or expense is not 
paid, if the board determines that refusal would not be incon-
sistent with federal law or the public interest.” 
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revenue-producing activities now required to cover the 
entire cost of the Division’s operations, were to be paid 
by the permit and license holders regulated by the 
SWRCB. No money would come from the General 
Fund. The Court of Appeal explained the difficulty the 
SWRCB had in setting the fees: “First, the SWRCB had 
to raise $4.4 million immediately to cover the cost of 
the water rights program in the second half of the 
2003-2004 fiscal year. Second, the funding source had 
to be ‘relatively stable.’ Third, because of time con-
straints, SWRCB had to rely on its existing data base 
in calculating the amount of fees to be assessed. 
Fourth, although it cost SWRCB between $17,000 and 
$20,000 to process an application to appropriate water, 
SWRCB expected people would not seek SWRCB ser-
vices if the one-time service fees were too high. Fifth, 
because most persons and entities subject to the an-
nual fee held permits or licenses for less than 10 acre-
feet of water,13 a minimum fee was necessary to cover 
the cost of sending out the fee bills. Sixth, SWRCB an-
ticipated that 40 percent of the water right permit and 
license holders would refuse to pay annual fees. Sev-
enth, the SWRCB did not have permitting authority 
over certain holders of water rights (specifically the 
holders of riparian, pueblo and pre-1914 appropriative 
rights) amounting to approximately 38 percent of the 
water diverted in the state.” 

 
 13 An acre-foot is “[t]he volume of water, 43,560 cubic feet, 
that will cover an area of one acre to a depth of one foot.” (Ameri-
can Heritage Dict. (2d college ed. 1982) p. 75.) 
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C. Annual Fee Formula for Post-1914 Permit 
and License Holders 

 Regulation 1066 applies to post-1914 permit and 
license holders. Regulation 1066, subdivision (a)14 set 
the minimum annual fee as the greater of $100, or $.03 
for each acre-foot based on the total annual amount of 
diversion authorized by the permit or license. 

 To determine the annual fees, the Board started 
with the $4.4 million budget amount and assumed it 
would be unable to collect 40 percent of billings from 
water right holders who claimed sovereign immunity 
or who refused to pay their bills. It divided the $4.4 
million mandated by the Legislature by 0.6 to account 
for the estimated 40 percent non-collection rate. This 
increased its targeted revenue to approximately $7 
million. 

 
D. Annual Fee Formula for Federal Contractors 

 Regulation 1073, which implemented the provi-
sions of Water Code sections 1540 and 1560, addressed 
rights held by the Bureau of Reclamation, but con-
tracted out to federal contractors. Regulation 1073, 
subdivision (b)(2) applied a formula to calculate the 
annual fee imposed on those contractors “[i]f the 

 
 14 Regulation 1066, subdivision (a) provided: “A person who 
holds a water right permit or license shall pay an annual fee that 
is the greater of $100 or $0.03 per acre-foot based on the total 
annual amount of diversion authorized by the permit or license.” 
(Cal. Code Regs., tit. 23, § 1066, subd. (a), Register 2003, No. 52 
(Dec. 23, 2003).) 
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[Bureau of Reclamation] decline[d] or [was] likely to 
decline to pay the fee or expense . . . for the [Central 
Valley Project].” In general, regulation 1073 assessed 
annual fees against contractors based on a prorated 
portion of the total amount of annual fees associated 
with all Bureau permits and licenses, rather than the 
portion available under the terms of their contracts. 

 
E. Proceedings Below 

 In January 2004, the BOE sent fee notices to the 
section 1525 permit and license holders and to the fed-
eral contractors. The Budget Act set a target of $4.4 
million in fee revenue because the balance for the first 
half of 2003-2004 was paid from General Fund reve-
nue. $7.4 million in water rights fees was collected for 
fiscal year 2003-2004. The imposition of water rights 
fees was challenged by several groups of plaintiffs rep-
resenting various water rights holders.15 

 
 15 Plaintiff California Farm Bureau Federation (Farm Bu-
reau) asserts it is authorized to take judicial action to protect the 
rights of farm families that hold water rights subject to the fees 
imposed by Senate Bill No. 1049 (2003-2004 Reg. Sess.) and the 
emergency regulations. The individuals named in its complaint 
hold water rights and have been assessed the section 1525 fees. 
Plaintiff Northern California Water Association represents over 
70 agricultural water districts within the Sacramento River Ba-
sin, some of which hold water rights. Other members receive wa-
ter under contracts with the Bureau of Reclamation, and others 
operate hydroelectric plants licensed or regulated by the Federal 
Energy Regulatory Commission. 
 Plaintiff Central Valley Water Project Association represents 
the interests of some 300 agricultural and municipal districts, 
agencies and communities within the Central and Santa Clara  



App. 112 

 

 Plaintiffs sought declaratory and injunctive relief 
and a writ of mandate. They alleged that the statutory 
scheme adopted by the Legislature and the emergency 
regulations adopted to implement the scheme were un-
constitutional both on their face and as applied. The 
trial court denied the writ of mandate, ruling that the 
money collected constituted valid regulatory fees, ra-
ther than taxes. It also rejected plaintiffs’ other consti-
tutional claims. 

 The Court of Appeal reversed in part, holding that 
section 1525 was constitutional on its face, but that “as 
applied” under the emergency regulations, it imposed 
illegal levies. It remanded the matter to the trial court 
with instructions that it “(1) stay further proceedings 
before the SWRCB and/or BOE until the SWRCB 
adopts new fee schedule formulas and a procedure for 
calculating refunds if any; (2) order the SWRCB to 
adopt valid fee schedule formulas within 180 days of 
the finality of this opinion; (3) order the SWRCB to de-
termine the amount of annual fees improperly  
assessed under regulations 1066 and 1073 for the 
2003-2004 fiscal year and establish a procedure for cal-
culating refunds, if any, due within 180 days of the fi-
nality of this opinion; and (4) order the Board of 
Equalization, through the SWRCB, to refund any an-
nual fees unlawfully collected to fee payers who  

 
Valleys that have contracts for water from the Central Valley Pro-
ject. 
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filed timely petitions for reconsideration with the 
SWRCB. . . .”16 

 
II. DISCUSSION 

A. Standard of Review 

 Whether section 1525 imposes a tax or a fee is a 
question of law decided upon an independent review of 
the record. (Sinclair Paint Co. v. State Bd. of Equaliza-
tion (1997) 15 Cal.4th 866, 874 (Sinclair Paint).) 

 The plaintiff challenging a fee bears the burden of 
proof to establish a prima facie case showing that the 
fee is invalid. (See Sea & Sage Audubon Society, Inc. v. 
Planning Com. (1983) 34 Cal.3d 412, 421; Sargent 
Fletcher, Inc. v. Able Corp. (2003) 110 Cal.App.4th 1658, 
1668 (Sargent Fletcher).) In other words, the plaintiff 
bears the burden of proof 17 “with respect to all facts 
essential to its claim for relief.” (Home Builders Assn. 
of Tulare/Kings Counties, Inc. v. City of Lemoore (2010) 
185 Cal.App.4th 554, 562; see Evid. Code, § 500.) The 
plaintiff “must present evidence sufficient to establish 
in the mind of the trier of fact or the court a requisite 
degree of belief (commonly proof by a preponderance of 
the evidence). [Citation.] The burden of proof does not 
shift . . . it remains with the party who originally bears 

 
 16 The terms “payor” and “payer” are synonymous and are 
used variably in case law. 
 17 The terms “burden of proof ” and “burden of persuasion” 
are synonymous. (1 Witkin, Cal. Evidence (4th ed. 2000) Burden 
of Proof and Presumptions, § 3, p. 157.) 
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it.” (Sargent Fletcher, supra, 110 Cal.App.4th at 
p. 1667, original italics.) 

 This burden of persuasion is different from the 
“burden of producing evidence” (see Evid. Code, § 110), 
which may shift between the parties.18 “[T]he burden 
of producing evidence as to a particular fact rests 
on the party with the burden of proof as to that fact. 
[Citations.] If that party fails to produce sufficient 
evidence to make a prima facie case, it risks nonsuit 
or other unfavorable determination. [Citations.] But 
once that party produces evidence sufficient to make 
its prima facie case, the burden of producing evidence 
shifts to the other party to refute the prima facie case.” 
(Sargent Fletcher, supra, 110 Cal.App.4th at pp. 1667-
1668, original italics.) 

 Thus, once plaintiffs have made their prima facie 
case, the state bears the burden of production and 
must show “ ‘(1) the estimated costs of the service or 
regulatory activity, and (2) the basis for determining 
the manner in which the costs are apportioned, so 
that charges allocated to a payor bear a fair or reason-
able relationship to the payor’s burdens on or benefits 
from the regulatory activity.’ ” (Sinclair Paint, supra, 
15 Cal.4th at p. 878; see California Assn. of Prof. Sci-
entists v. Department of Fish & Game (2000) 79 
Cal.App.4th 935, 945 (Prof. Scientists).) 

 
 

 18 The “burden of producing evidence” has also been referred 
to as the “burden of production” and the “burden of going for-
ward.” (Sargent Fletcher, supra, 110 Cal.App.4th at p. 1667.) 
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B. Valid Fee or Invalid Tax? 

Facial challenge 

 Plaintiff Farm Bureau contends that section 
1525’s annual fee requirement is unconstitutional on 
its face because it imposes a tax, not a valid regulatory 
fee.19 We reject this contention. 

 California Constitution, article XIII A, section 3 
requires that “any changes in state taxes enacted for 
the purpose of increasing revenues” be approved by a 
two-thirds majority of the Legislature. Senate Bill No. 
1049 (2003-2004 Reg. Sess.) passed the Legislature 
with only a 53 percent majority. Thus, if the amount 
charged under section 1525 is a tax, it is invalid. If it 
is a regulatory fee, it is not subject to the supermajority 
requirement. 

 We have recognized that “ ‘tax’ has no fixed mean-
ing, and that the distinction between taxes and fees is 
frequently ‘blurred,’ taking on different meanings in 
different contexts. [Citations.]” (Sinclair Paint, supra, 
15 Cal.4th at p. 874.) Ordinarily taxes are imposed for 
revenue purposes and not “in return for a specific ben-
efit conferred or privilege granted. [Citations.] Most 
taxes are compulsory rather than imposed in response 
to a voluntary decision to develop or to seek other gov-
ernment benefits or privileges. [Citations.] But com-
pulsory fees may be deemed legitimate fees rather 
than taxes. [Citation.]” (Ibid.) 

 
 19 Plaintiffs do not challenge the one-time fees set forth in 
section 1525, subdivision (b). 
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 In contrast, a fee may be charged by a government 
entity so long as it does not exceed the reasonable cost 
of providing services necessary to regulate the activity 
for which the fee is charged. A valid fee may not be im-
posed for unrelated revenue purposes. (Sinclair Paint, 
supra, 15 Cal.4th at p. 876; Pennell v. City of San Jose 
(1986) 42 Cal.3d 365, 375.)20 

 The scope of a regulatory fee is somewhat flexible 
and is related to the overall purposes of the regulatory 
governmental action. “ ‘A regulatory fee may be im-
posed under the police power when the fee constitutes 
an amount necessary to carry out the purposes and 
provisions of the regulation.’ [Citation.] ‘Such costs . . . 
include all those incident to the issuance of the license 
or permit, investigation, inspection, administration, 
maintenance of a system of supervision and enforce-
ment.’ [Citation.] Regulatory fees are valid despite the 
absence of any perceived ‘benefit’ accruing to the fee 
payers. [Citation.] Legislators ‘need only apply sound 
judgment and consider “probabilities according to the 
best honest viewpoint of informed officials” in deter-
mining the amount of the regulatory fee.’ [Citation.]” 
(Prof. Scientists, supra, 79 Cal.App.4th at p. 945.) 
“Simply because a fee exceeds the reasonable cost of 
providing the service or regulatory activity for which it 
is charged does not transform it into a tax.” (Barratt 
American, Inc. v. City of Rancho Cucamonga (2005) 37 
Cal.4th 685, 700.) A regulatory fee does not become a 
tax simply because the fee may be disproportionate to 

 
 20 This case does not involve a special assessment or a devel-
opment fee, two types of fees that are routinely challenged under 
Proposition 13. (Prof. Scientists, supra, 79 Cal.App.4th at p. 944.) 
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the service rendered to individual payors. (Brydon v. 
East Bay Mun. Utility Dist. (1994) 24 Cal.App.4th 178, 
194.) The question of proportionality is not measured 
on an individual basis. Rather, it is measured collec-
tively, considering all rate payors. (Prof. Scientists, su-
pra, 79 Cal.App.4th at p. 948.) 

 Thus, permissible fees must be related to the over-
all cost of the governmental regulation. They need not 
be finely calibrated to the precise benefit each individ-
ual fee payor might derive. What a fee cannot do is ex-
ceed the reasonable cost of regulation with the 
generated surplus used for general revenue collection. 
An excessive fee that is used to generate general reve-
nue becomes a tax. 

 Reference to the statutory language reveals a spe-
cific intention to avoid imposition of a tax. By its terms, 
section 1525 permits the imposition of fees only for the 
costs of the functions or activities described, and not 
for general revenue purposes. Section 1525, subdivi-
sion (c) carefully sets out that the fees imposed shall 
relate to costs linked to issuing, monitoring, enforcing 
and administering licenses and permits, and lists the 
recoverable costs in some detail. Section 1551 directs 
that the fees collected be deposited in the Water Rights 
Fund, not in the General Fund. Section 1552 describes 
the purposes for which the money in the Water Rights 
Fund may be expended.21 Although the fees set forth in 

 
 21 Section 1552 provides: 
 “The money in the Water Rights Fund is available for ex-
penditure, upon appropriation by the Legislature, for the follow-
ing purposes: 
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section 1551 come from various sources, including 
some that do not involve the services described in sec-
tion 1525,22 it cannot be argued that the fees are exces-
sive just because sections 1551 and 1552 list a variety 
of revenues to be deposited in the Water Rights Fund. 

 
 “(a) For expenditure by the State Board of Equalization in 
the administration of this chapter and the Fee Collection Proce-
dures Law (Part 30 (commencing with Section 55001) of Division 
2 of the Revenue and Taxation Code) in connection with any fee 
or expense subject to this chapter. 
 “(b) For the payment of refunds, pursuant to Part 30 (com-
mencing with Section 55001) of Division 2 of the Revenue and 
Taxation Code, of fees or expenses collected pursuant to this chap-
ter. 
 “(c) For expenditure by the board for the purposes of carry-
ing out this division, Division 1 (commencing with Section 100), 
Part 2 (commencing with Section 10500) of Division 6, and Article 
7 (commencing with Section 13550) of Chapter 7 of Division 7. 
 “(d) For expenditures by the board for the purposes of car-
rying out Sections 13160 and 13160.1 in connection with activities 
involving hydroelectric power projects subject to licensing by the 
Federal Energy Regulatory Commission. 
 “(e) For expenditures by the board for the purposes of car-
rying out Sections 13140 and 13170 in connection with plans and 
policies that address the diversion or use of water.” 
 22 Section 1551 provides: 
 “All of the following shall be deposited in the Water Rights 
Fund: 
 “(a) All fees, expenses, and penalties collected by the board or 
the State Board of Equalization under this chapter and Part 3 
(commencing with Section 2000). 
 “(b) All funds collected under Section 1052, 1845, or 5107. 
 “(c) All fees collected under Section 13160.1 in connection 
with certificates for activities involving hydroelectric power pro-
jects subject to licensing by the Federal Energy Regulatory Com-
mission.” 
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 Section 1552 does not describe how the various 
revenues deposited in the Water Rights Fund should 
be allocated. However, no statutory language precludes 
the segregation and application of collected fees to 
fund services described in that section.23 

 Section 1525 does not require the SWRCB to col-
lect anything more than the administrative “costs in-
curred” in carrying out the functions authorized in its 
subdivisions (a), (b) and (c). Also, section 1525, subdi-
vision (c) directs the SWRCB to set the fee schedules 
so that the “total amount of fees collected . . . equals 
that amount necessary to recover costs incurred in con-
nection with” the Division’s administration of the pro-
visions of subdivisions (a) and (b). Similarly, section 
1525, subdivision (d)(3) requires the SWRCB to “set 
the amount of total revenue collected each year 
through the fees authorized by this section at an 
amount equal to the revenue levels set forth in the an-
nual Budget Act for this activity.” (Italics added.) Al- 
though the “activity” subject to fees under this section 
could represent all of the Division’s activities, the 
Court of Appeal correctly noted, “[T]here is nothing in 
the ‘total amount’ or ‘total revenue’ provisions of sub-
divisions (c) and (d) that requires the SWRCB to set 
the fees so as to collect anything more than the admin-
istrative ‘costs incurred’ in carrying out the permit 
functions authorized in subdivisions (a), (b) and (c).” 
Also, there is a safeguard in subdivision (d)(3) 

 
 23 The Court of Appeal referred to the situation as “an ac-
counting issue that concerns how the monies are treated within 
the Water Rights Fund.” 
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authorizing the SWRCB to “further adjust the annual 
fees” if it “determines that the revenue collected during 
the preceding year was greater than, or less than, the 
revenue levels set forth in the annual Budget Act. . . .” 
(§ 1525, subd. (d)(3).) Thus, the fees charged under sec-
tion 1525 are linked to the activities the Division per-
forms. 

 
“As applied” challenge 

 Plaintiffs also contend section 1525 is unconstitu-
tional as applied through the fee schedule in regula-
tion 1066 because the fees are so disproportionate that 
they are unreasonable. Central to the resolution of this 
issue is an understanding of the extent and costs of the 
Division’s regulatory “activity.” (§ 1525, subd. (d)(3).) 
The parties diverge in their approach. 

 As noted, on its face the statutory scheme appears 
simply to permit the recovery of costs the SWRCB in-
curs in annual supervision of water usage and the pro-
cessing of applications for new or modified rights. 
However, plaintiffs argue the following: (1) While the 
Division engages in a variety of activities that benefit 
all water rights holders, and the general public, it is 
only authorized to impose fees on 40 percent of rights 
holders. (2) Because the statutory scheme requires 
that 100 percent of the Division’s annual budget must 
be recovered through fees, the result is that 40 percent 
of rights holders are charged for the entire cost of op-
erations that benefit all rights holders and the public 
at large. This disparity is brought to bear not on the 
face of the statutes, but in the regulations authorizing 
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fee collection. Plaintiffs claim the regulations impose 
unreasonable fees because they are so disproportion-
ate to the benefit derived by the fee payors or the bur-
den they place on the regulatory system. (See Sinclair 
Paint, supra, 15 Cal.4th at p. 878.) Therefore, plaintiffs 
contend the fees operate as a tax and are unconstitu-
tional because the authority for their imposition was 
not approved by a two-thirds vote of the Legislature. 

 On the other hand, the SWRCB claims that the 
fees are proportional and that plaintiffs’ focus on the 
benefits of the regulatory program is misplaced. It ar-
gues that the broad benefits of the program must be 
distinguished from its costs. The Board contends that 
it can allocate the majority of its regulatory costs to 
persons subject to the water rights permit and license 
system because its costs flow primarily from the ad-
ministration of that permit and license system. It 
acknowledges that the benefits that result from the 
regulation of permits and licenses may be character-
ized as benefits not only to permit and license holders, 
but also to the general public, and other water rights 
holders not subject to its fee system. But, the Board 
argues, that does not alter the fact that its costs are 
largely due to its oversight and administration of the 
permit and license system and not the regulation of the 
public or other water rights holders. The Board claims 
that some 95 percent of its time and expense are di-
rected toward servicing and regulating those licensees 
and permittees against whom the challenged fees were 
assessed. As we explain below, however, the trial court 
made no findings on this claim. 
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 In weighing these arguments, we look to our deci-
sion in Sinclair Paint, supra, 15 Cal.4th at page 866. 
There, the plaintiff challenged the fee in question on 
the basis that the fee was not regulatory in nature, but 
rather was aimed at raising revenue.24 We acknowl-
edged that “the term ‘special taxes’ . . . ‘ “does not em-
brace fees charged in connection with regulatory 
activities which fees do not exceed the reasonable cost 
of providing services necessary to the activity for which 
the fee is charged and which are not levied for unre-
lated revenue purposes.” [Citations.]’ ” (Sinclair Paint, 
supra, 15 Cal.4th at p. 876.) We held that the fee in 
question was a regulatory fee and not a tax because it 
was “imposed . . . to mitigate the actual or anticipated 
adverse effects of the fee payers’ operations.” (Id. at 
p. 870.) Thus, in Sinclair Paint, to determine the tax or 
fee issue, we directed courts to examine the costs of the 
regulatory activity and determine if there was a rea-
sonable relationship between the fees assessed and the 
costs of the regulatory activity. (Id. at pp. 870, 878.)25 

 Thus, the question revolves around the scope and 
the cost of the Division’s regulatory activity and the 
relationship between those costs and the fees imposed. 

 
 24 The plaintiff also did not contend that the fees exceeded 
the reasonable cost of the services provided or that they were 
charged for unrelated revenue purposes. (Sinclair Paint, supra, 
15 Cal.4th at p. 876.) 
 25 On remand, we also allowed plaintiffs “to prove . . . that 
the amount of fees assessed and paid exceeded the reasonable cost 
of providing the . . . services for which the fees were charged, or 
that the fees were levied for unrelated revenue purposes.” (Sin-
clair Paint, supra, 15 Cal.4th at p. 881.) 
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It is further complicated by the fact that not all those 
who hold water rights are required to pay the fee. Un-
fortunately, the record before us is insufficient to re-
solve the “tax or fee” question. The trial court’s order 
lacks sufficient factual findings for us to determine 
whether the fees, as imposed, were reasonably propor-
tional to the costs of the regulatory program. In fact, at 
the hearing on plaintiffs’ motion for a peremptory writ 
of mandate, the trial court stated it did not believe it 
was required to make detailed findings. 

 We have previously noted that “[i]t has long been 
the general rule and understanding that ‘an appeal re-
views the correctness of a judgment as of the time of 
its rendition, upon a record of matters which were be-
fore the trial court for its consideration.’ [Citation.] 
This rule reflects an ‘essential distinction between the 
trial and the appellate court . . . that it is the province 
of the trial court to decide questions of fact and of the 
appellate court to decide questions of law. . . .’ [Cita-
tion.] The rule promotes the orderly settling of factual 
questions and disputes in the trial court, provides a 
meaningful record for review, and serves to avoid pro-
longed delays on appeal.” (In re Zeth S. (2003) 31 
Cal.4th 396, 405.) Here, the trial court erred by failing 
to provide a sufficient record to rule on the question of 
law. Accordingly, this matter must be remanded. The 
trial court is directed to make detailed findings focus-
ing on the Board’s evidentiary showing that the asso-
ciated costs of the regulatory activity were reasonably 
related to the fees assessed on the payors. (Sinclair 
Paint, supra, 15 Cal.4th at p. 870.) Of course, plaintiffs 
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are free to renew their claim that the fees assessed ex-
ceeded the reasonable cost of the Division’s services. 
(Id. at p. 881.)26 

 The trial court’s findings should include whether 
the fees are reasonably related to the total budgeted 
cost of the Division’s “activity” (see § 1525, subd. (c)), 
keeping in mind that a government agency should be 
accorded some flexibility in calculating the amount 
and distribution of a regulatory fee. Focusing on the 
activity and its associated costs will allow the trial 
court to determine whether the assessed fees were rea-
sonably proportional and thus not a tax. (Sinclair 
Paint, supra, 15 Cal.4th at p. 870.) The court must de-
termine whether the statutory scheme and its imple-
menting regulations provide a fair, reasonable, and 
substantially proportionate assessment of all costs re-
lated to the regulation of affected payors. 

 
C. Federal Contractors 

 Plaintiffs Northern California Water Association 
and Central Valley Water Project Association contend 
that section 1525, subdivision (a), is unconstitutional 
because it improperly imposes an ad valorem tax on 
real property. This argument assumes that water 
rights are real property rights, and that the fee 

 
 26 Because we remand, we need not address the SWRCB’s 
contention that the “polluter pays” rationale justifies the annual 
cost allocation because the money collected supports regulatory 
activities that serve an important public purpose and are a valid 
exercise of the police power. 
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imposed by section 1525 is based upon the ownership 
of real property. Because the assumption is faulty, the 
argument fails. 

 The water rights at issue are “usufructuary” only 
and do not confer a right of private ownership in a 
watercourse.27 (Shirokow, supra, 26 Cal.3d at p. 307.) 
California’s water is owned by the people and the right 
to use water is prescribed by law. (§ 102.) We agree 
with the Court of Appeal that “[p]otentially conflicting 
water right claims and uses, not real property owner-
ship, give rise to the need for regulation through the 
system of permits and licenses administered by the Di-
vision.” Appropriative riparian rights are incidental 
and appurtenant to the land upon which they are used. 
(Fullerton v. State Water Resources Control Bd. (1979) 
90 Cal.App.3d 590, 598.) It is the right to use the water 
that gives rise to the fee. On its face, section 1525’s 
scheme is not an ad valorem tax on a real property in-
terest. 

 
Facial challenge 

 These same plaintiffs also contend that sections 
1540 and 1560 are unconstitutional on their face be-
cause they violate the supremacy clause of the United 
States Constitution. (See McCulloch v. Maryland 
(1819) 17 U.S. (4 Wheat.) 316, 425-437.) Under estab-
lished principles of sovereign immunity, the federal 

 
 27 A “usufructuary” right is a right to use something, not to 
hold title to it. (12 Witkin, Summary of Cal. Law (10th ed. 2005) 
Real Property, § 917, pp. 1106-1107.) 
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government is immune from state taxation absent its 
consent. (See Davis v. Michigan Dept. of Treasury 
(1989) 489 U.S. 803, 812-813.) 

 Section 1540 provides in relevant part: “If the 
board determines that the person or entity on whom a 
fee or expense is imposed will not pay the fee . . . based 
on the fact that the fee payer has sovereign immunity 
under Section 1560, the board may allocate the fee or 
expense, or an appropriate portion of the fee or ex-
pense, to persons or entities who have contracts for the 
delivery of water from the person or entity on whom 
the fee or expense was initially imposed. The allocation 
of the fee or expense to these contractors does not af-
fect ownership of any permit, license, or other water 
right, and does not vest any equitable title in the con-
tractors.” 

 Section 1560 states that the fees imposed under 
section 1525 apply to the United States and Indian 
tribes “to the extent authorized under federal or tribal 
law.” (§ 1560, subd. (a).) Also, section 1560, subdivision 
(b)(2) provides that the SWRCB should allocate the 
fees as provided in section 1540 should the United 
States or an Indian tribe refuse to pay them. 

 Thus, the plain language of section 1540 provides 
that if a federal or tribal obligee asserts sovereign im-
munity under section 1560, the SWRCB may allocate 
the fee, or a portion of the fee, to persons or entities 
that have water delivery contracts with the obligee. 
This practice is permitted under federal law when a 
private contractor’s use of United States property may 
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be taxed.28 But the allocation is limited to the extent 
the contractor has beneficial or possessory use of the 
property. (See United States v. County of Fresno (1977) 
429 U.S. 452, 462 (County of Fresno); United States v. 
Nye County Nevada (9th Cir. 1991) 938 F.2d 1040, 
1042-1043 (Nye County); United States v. Hawkins 
County, Tennessee (6th Cir. 1988) 859 F.2d 20, 23 (Haw-
kins County).)29 We reject the contention that the stat-
utory scheme imposes the fees on water rights of the 
United States and not the private contractors. Clearly, 
any attempt to impose fees on the federal government 
would be resisted on sovereign immunity grounds. 

 Accordingly, neither section 1540 nor section 1560 
authorizes imposition of a fee that facially violates the 
supremacy clause or state and federal rights to equal 
protection and due process. 

 
“As applied” challenge 

 We next address the implementing regulation. 
Under regulation 1073, the SWRCB assessed annual 
costs against the federal contractors, prorating among 
them the amount of annual fees associated with all the 
Bureau of Reclamation’s permits and licenses—over 

 
 28 When conducting a supremacy clause analysis, federal 
courts do not distinguish between fees and taxes. (See Novato Fire 
Protection Dist. v. United States (9th Cir. 1999) 181 F.3d 1135, 
1138-1139; United States v. Anderson Cottonwood Irrigation Dist. 
(N.D.Cal. 1937) 19 F.Supp. 740, 741.) 
 29 Also, section 1560, subdivision (a) provides that the fees 
are only to be collected “to the extent authorized under federal or 
tribal law.” 
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116 million acre-feet. However, while the Bureau holds 
all the permits and licenses, the contractors have con-
tractual rights for water delivery over only 6.6 million 
acre-feet or about 5 percent of all rights held by the 
Bureau. The Court of Appeal held that regulation 
1073 violated the supremacy clause because it re-
quired “the federal contractors to pay for the entire 
amount of annual fees that would otherwise be im-
posed on the Bureau.” 

 To successfully defend a supremacy clause chal-
lenge to a tax on persons or entities that contract with 
the federal government, the taxing authority must seg-
regate and tax only the beneficial or possessory inter-
est in the property. (See County of Fresno, supra, 429 
U.S. at p. 462; Nye County, supra, 938 F.2d at pp. 1042-
1043; Hawkins County, supra, 859 F.2d at p. 23.) Thus, 
although the SWRCB has the authority to impose reg-
ulatory costs on the federal contractors, it can do so 
only to the extent of the contractors’ interest. 

 Regulation 1073’s formula required the federal 
contractors to pay for the entire amount of annual 
costs that would be imposed on the Bureau of Recla-
mation despite the fact that their contractual rights 
represented a small proportion of the whole. Plaintiffs 
claim that the result is a disproportionate assessment 
of fees, thereby making regulation 1073 unconstitu-
tional under the supremacy clause.30 (County of Fresno, 

 
 30 We reject plaintiff Northern California Water Association’s 
contention that because the federal government is immune from 
the fee under federal law there should be no fee imposed on the 
federal contractors. (County of Fresno, supra, 429 U.S. at p. 453.) 
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supra, 429 U.S. at p. 462.) They contend that the fees 
should be based on the amount of water they con-
tracted to deliver. 

 The SWRCB counters that the imposition of the 
fee should not be limited to the amount of water actu-
ally deliverable under the federal contracts. The 
SWRCB argues that it correctly calculated the fees us-
ing the face value of the permitted and licensed water 
rights. The face value is the total annual amount of wa-
ter diversion authorized by the federally held permit 
or license. The SWRCB argues that the amount of di-
versions authorized by the federally held permits and 
licenses generally exceeds the amount of the water de-
livery contracts. The difference between the amount 
available for diversion and the amount actually deliv-
ered is due to factors that include hydrological varia-
tion, the need to hold water in storage for future dry 
years, conveyance and evaporation losses, and water 
releases to mitigate for project impacts on fish and 
wildlife. 

 In addition, the SWRCB argues the following. The 
Bureau of Reclamation controls the CVP water under 
permits and licenses issued and regulated by the Wa-
ter Rights Division. The water is held for two primary 
purposes: hydroelectric power generation and water 

 
 Plaintiffs also argue that the annual fee is unconstitutional 
because the SWRCB failed to provide any evidence showing that 
this amount is reasonably related to the cost of the regulatory 
burden. This argument fails. The SWRCB presented evidence to 
the trial court in support of the amount charged for the annual 
fee. 
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supply. The SWRCB sought to apportion a fair share of 
the regulatory costs associated with these permits and 
licenses to those water users who benefit through their 
water delivery contracts with the Bureau. As a result, 
the SWRCB initially discounted the value of the per-
mits and licenses by approximately 50 percent to ac-
count for hydroelectric power generation use, then 
allocated to the federal contractors a pro rata share of 
the regulatory costs to the remaining value of the Bu-
reau’s permits and licenses that related to water sup-
ply. Accordingly, the Board argues, these charges were 
reasonably calculated because they apportioned the 
Division’s costs of administering the Bureau’s permits 
and licenses, exclusive of those costs related to hydro-
electric generation, to the federal contractors who ben-
efited from the receipt of the water. 

 The SWRCB asserts that this is a fair apportion-
ment of costs that withstands a supremacy clause chal-
lenge. It argues the federal contractors’ beneficial 
interest is not properly valued by a simple calculation 
of the proportion of total CVP water the contractors are 
entitled to receive under their contracts. It claims that 
a fair determination of the federal contractors’ benefi-
cial interest must include consideration of the system 
that supports and ensures the delivery of the amount 
contracted, not just the amount of water contracted for 
delivery. Thus, the SWRCB proposes that the federal 
contractors have a taxable interest in the “face value” 
of the Bureau’s water rights held under permits and 
licenses, less any amounts used for hydroelectric gen-
eration. 
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 We agree with the SWRCB. However, again due to 
conflicting factual assertions and an inadequate rec-
ord, we cannot determine how much of the total water 
in question is used to support the water delivered and 
can thus be allocated to the federal contractors’ bene-
ficial interest. Accordingly, we remand for the trial 
court to determine the contractors’ beneficial interest 
and the value of that interest. The trial court shall 
make findings as to whether the Board has fairly eval-
uated the federal contractors’ beneficial interest, such 
that water not actually under contract for delivery is 
fairly attributable to the value of the delivery contracts 
themselves.31 

 
DISPOSITION 

 We affirm the Court of Appeal’s judgment holding 
that the fee statutes at issue are facially constitu-
tional. However, the Court of Appeal’s judgment is re-
versed as to its determination that the statutes and 
their implementing regulations are unconstitutional 
as applied. We remand this matter for the Court of Ap-
peal to remand to the trial court for proceedings con-
sistent with this opinion. 

CORRIGAN, J. 

  

 
 31 Because we reverse the Court of Appeal’s judgment and 
remand this matter to the trial court so it can make findings and 
a determination as to whether the fees were improperly imposed, 
we need not address plaintiffs’ claim that the Court of Appeal 
erred by limiting refunds. 
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WE CONCUR: 

KENNARD, Acting C. J. 
BAXTER, J. 
WERDEGAR, J. 
CHIN, J. 
MORENO, J. 
GEORGE, J.* 

 
CONCURRING OPINION BY MORENO, J. 

 I concur in the majority opinion. I write separately 
to offer these additional reflections on the “as applied” 
challenge to the fee as a tax. 

 A charge that is labeled a regulatory fee may in-
deed be a tax in disguise if “the amount of fees assessed 
and paid exceeded the reasonable cost of providing the 
[regulatory] services for which the fees were charged, 
or [if ] the fees were levied for unrelated revenue pur-
poses.” (Sinclair Paint Co. v. State Bd. of Equalization 
(1997) 15 Cal.4th 866, 881.) Here, there is no allegation 
that the fees in question are being used for unrelated 
revenue purposes. Rather, it is contended that only 40 
percent of water rights holders are being charged a fee 
that by right should be charged to all water rights 
holders, and therefore the fee is not sufficiently linked 
to the regulatory costs generated by those on whom the 
fee is imposed and constitutes a tax. 

 
 * Retired Chief Justice of California, assigned by the Chief 
Justice pursuant to article VI, section 6 of the California Consti-
tution. 



App. 133 

 

 Every government entity that imposes a regula-
tory fee must decide who should be subject to the fee 
and who should not. A number of factors may go into 
that decision, including assessments of the regulatory 
burdens imposed by the various actors and the admin-
istrative convenience of imposing the fee. As the ma-
jority states: “ ‘Legislators “need only apply sound 
judgment and consider ‘probabilities according to the 
best honest viewpoint of informed officials’ in deter-
mining the amount of the regulatory fee.” [Citation.]’ ” 
(Maj. opn., ante, at p. 16.) So, too, legislators and regu-
lators need only make reasonable decisions about who 
should be subject to a regulatory fee. 

 In the present case, the State Water Resources 
Control Board claims that “some 95 percent of its time 
and expense are directed toward servicing and regu-
lating those licensees and permittees against whom 
the challenged fees were assessed.” (Maj. opn., ante, at 
p. 20.) The support for this contention stems primarily 
from a document produced by the board on April 15, 
2004, shortly after the present litigation commenced. 
Because of the uncertain reliability of this document, 
as well as the trial court’s lack of findings, remand is 
appropriate to determine whether the board’s deci-
sions regarding who would be subject to the fee were 
reasonable. 

MORENO, J. 

I CONCUR: WERDEGAR, J. 
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 APPEAL from a judgment of the Superior Court of 
Sacramento County, Cadei, J. Reversed with directions.  

 Gibson, Dunn & Crutcher, David A. Battaglia and 
Eileen M. Ahern; Nancy N. McDonough, Carl G. Bor-
den, for Plaintiff and Appellant California Farm Bu-
reau Federation. 

 Somach, Simmons & Dunn, Stuart L. Somach, 
Kristen T. Castanos, Robert B. Hoffman and Daniel 
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Kelly, for Plaintiffs and Appellants Northern Califor-
nia Water Association and Central Valley Project Wa-
ter Association. 

 Bill Lockyer, Attorney General, David S. Chaney, 
Senior Assistant Attorney General, William L. Carter, 
Supervising Deputy Attorney General, Matthew J. 
Goldman and Molly K. Mosley, Deputy Attorneys Gen-
eral, for Defendants and Respondents. 

 O’Laughlin & Paris, Tim O’Laughlin and William 
C. Paris for San Joaquin River Group Authority as 
Amicus Curiae. 

 Downey Brand, Kevin M. O’Brien, Jennifer L. 
Harder and Joseph S. Schofield for Amicus Association 
of California Water Agencies as Amicus Curiae. 

 Jason E. Resnick for Western Growers Association, 
California Cattlemen’s Association, and California 
Grape and Tree Fruit League as Amici Curiae. 

 In this appeal we consider whether the State Wa-
ter Resources Control Board’s (SWRCB) imposition of 
new annual fees on holders of water right permits and 
licenses under Water Code section 1525 and imple-
menting emergency regulations constituted lawful reg-
ulatory fees or unlawful taxes adopted in violation of 
article XIIIA of the California Constitution (Proposi-
tion 13).1 Also challenged as unconstitutional are new 

 
 1 Proposition 13 was adopted by the voters in the June 6, 
1978 primary election. (2A West’s Ann. Cal. Const. (1996 ed.) foll. 
art. 13A, § 1, p. 477; Ballot Pamp., Primary Elec. (June 6, 1978), 
p. 56.)   
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annual fees imposed on persons and entities that con-
tract for water from the United States Bureau of Rec-
lamation (Bureau) pursuant to Water Code sections 
1540 and 1560,2 and the emergency regulations. 

 The California Farm Bureau Federation (Farm 
Bureau), Northern California Water Association (NCWA), 
Central Valley Project Water Association (CVPWA) 
and individual fee payers filed this action against the 
SWRCB for declaratory and injunctive relief, and writ 
of mandate (Code Civ. Proc., §§ 526, 863, 1060, 1085) 
after the SWRCB denied their requests for reconsider-
ation and refund of annual fees billed in January 2004. 
Among other things, plaintiffs seek invalidation of the 
allegedly unconstitutional statutes, rescission of the 
emergency regulations, and refund of fees paid. 

 Applying the independent standard of review in 
our analysis of the constitutionality of the statutes and 
emergency regulations, we reject plaintiffs’ claim that 
sections 1525, 1540 and 1560 are facially invalid. We 

 
 We grant the unopposed requests for judicial notice filed by 
the SWRCB on January 19, 2006, and March 10, 2006, and by the 
Northern California Water Association (NCWA) and the Central 
Valley Project Water Association (CVPWA) on February 9, 2006. 
(Evid. Code, §§ 452, subds. (b) & (c), 459, subd. (a).) We also take 
judicial notice of trial court documents attached to the letter brief 
filed by the NCWA and CVPWA on August 11, 2006. (Evid. Code, 
§§ 452, subd. (d), 459, subd. (a).) 
 2 The Legislature enacted Water Code sections 1525, 1540 
and 1560 as part of Senate Bill No. 1049. (Stats. 2003, ch. 741, 
§ 85.)  
 Hereafter, undesignated statutory references are to the Wa-
ter Code. 
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conclude instead that the annual fees are unlawful as 
applied through the emergency regulations. Accord-
ingly, we shall reverse the judgment in part, and re-
mand with directions regarding the adoption of new 
fee schedules and refund of the annual fees unlawfully 
imposed. 

 
FACTUAL AND 

PROCEDURAL BACKGROUND 

A. The Parties 

 Plaintiff Farm Bureau alleges the state and 
county farm bureaus, named as plaintiffs in its com-
plaint, are membership organizations authorized to 
take judicial action to protect the rights of farm fami-
lies that hold water rights subject to the fees imposed 
by Senate Bill No. 1049 and the emergency regula-
tions. Farm Bureau alleges the individuals named as 
plaintiffs in its complaint hold water rights and were 
assessed the challenged fees. 

 Plaintiff NCWA alleges it represents over 70 agri-
cultural water districts within the Sacramento River 
Basin, some of which hold water rights, some of which 
receive water under contract with the Bureau of Rec-
lamation, and others that operate hydroelectric plants 
licensed or regulated by the Federal Energy Regula-
tory Commission (FERC). 

 The CVPWA alleges it represents “the interests of 
the 300 agricultural and municipal districts, agencies 
and communities that are located in the Central Valley 
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. . . and the Santa Clara Valley . . . that have contracts 
for water from the federal Central Valley Project 
(CVP). . . .” The complaint names in an appendix the 
persons and entities who paid the annual fees under 
protest. Both the NCWA and CVPWA allege they are 
authorized to sue on behalf of their member agencies. 

 Defendant SWRCB is charged with the “orderly 
and efficient administration of the water resources of 
the state. . . .” (§ 174.) It exercises both adjudicatory 
and regulatory functions in connection with water 
rights. (Ibid.) The water in California’s streams and 
rivers belongs to the people of the state, but individu-
als may acquire the right to use the water under com-
mon and statutory law. (§§ 102, 1201.) The California 
Constitution sets forth the state policy of reasonable 
use: “It is hereby declared that because of the condi-
tions prevailing in this State the general welfare re-
quires that the water resources of the State be put to 
beneficial use to the fullest extent of which they are 
capable, and that the waste or unreasonable use or un-
reasonable method of use of water be prevented, and 
that the conservation of such waters is to be exercised 
with a view to the reasonable and beneficial use 
thereof in the interest of the people and for the public 
welfare. The right to water or to the use or flow of wa-
ter in or from any natural stream or water course in 
this State is and shall be limited to such water as shall 
be reasonably required for the beneficial use to be 
served, and such right does not and shall not extend to 
the waste or unreasonable use or unreasonable method 
of use or unreasonable method of diversion of water. . . .” 
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(Cal. Const., art. X, § 2.) Beneficial uses include, but 
are not limited to “use for domestic, irrigation, mu- 
nicipal, industrial, preservation and enhancement of 
fish and wildlife, recreational, mining and power pur-
poses. . . .” (§ 1257; see also Cal. Code Regs., tit. 23, 
§ 659 et seq.) 

 The SWRCB’s Division of Water Rights (the Divi-
sion) is responsible for administering the water rights 
program. It issues permits and licenses, and maintains 
records of the appropriation and use of all waters 
within the state. The Division nominally oversees post-
1914 permitted and licensed water rights, and publicly 
held water rights. The Division has no statutory au-
thority over riparian, pueblo and pre-1914 appropriat-
ive water rights represented by “Statements of Water 
Diversion & Use” that account for 38 percent of the 
state’s water subject to water rights.3 

 
B. The Division 

 The Division is divided into three sections: permit-
ting, licensing, and hearings and special projects. The 
permitting section “processes water right applications, 
petitions to change terms in water right permits and 
water right licenses. Groundwater recordations, [and] 
statements of water diversion and use, which are a re-
cordation function. . . .” The licensing section enforces 
existing permits and licenses and handles work asso-
ciated with licensing a permit. The hearings and spe-
cial projects section assists the SWRCB with various 

 
 3 See Appendix. 
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types of administrative hearings, reviews environmen-
tal documents filed in support of water rights applica-
tions and petitions, assists with the implementation of 
the Bay-Delta Water Quality Control Plan, and certi-
fies water quality in projects licensed by FERC and in 
diversions under water right permits or licenses. 

 The resources of the Division are allocated as fol-
lows: 

(1) Processing applications and petitions – 
25 percent; 

(2) Environmental review – 18 percent; 

(3) Bay-Delta Project – 6 percent; 

(4) Licensing and compliance – 21 percent; 

(5) Hearings – 11 percent; 

(6) Overhead – 19 percent. 

 The record contains no breakdown of the specific 
Division services used by each category of water right 
holders. As we will explain there are at least three 
types of water rights holders: riparian, pre-1914 appro-
priative, and post-1914 permit and license holders. 
However, the SWRCB states that one-third of the Di-
vision’s work is for the benefit of the general public to 
protect the public trust and the environment. 

 
C. California Water Rights 

 Before discussing the specific legal issues raised by 
the parties, we shall describe the historical development 
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of California water rights. Four types of water rights 
are relevant to the issues in this appeal. 

 
1. Riparian Rights 

 Under the common law riparian doctrine, a person 
owning land bordering a stream has the right to 
reasonable and beneficial use of water on his or her 
lands. (People v. Shirokow (1980) 26 Cal.3d 301, 307 
(Shirokow); see also Miller & Lux, Inc. v. Enterprise 
Canal & Land Co. (1915) 169 Cal. 415, 441-444.) A 
riparian owner must share the right to use water with 
other riparian owners. (See Harris v. Harrison (1892) 
93 Cal. 676, 681.) The SWRCB acknowledges that its, 
“core regulatory program, the administration of water 
right permits and licenses, does not apply” to holders 
of riparian water rights. The SWRCB has “[o]nly the 
authority to take action if the use by a pre-14 or ripar-
ian holder is wasteful or unreasonable.”4 

 
2. Pre-1914 Appropriative Rights 

 The appropriation doctrine arose under the com-
mon law during the California gold rush when miners 
diverted water from streams to work their placer 

 
 4 In its opening brief, the Farm Bureau refers to pueblo rights 
along with riparian rights. “The pueblo water right . . . is the par-
amount right of an American city as successor of a Spanish or 
Mexican pueblo (municipality) to the use of water naturally oc-
curring within the old pueblo limits for the use of the inhabitants 
of the city.” (Hutchins, The California Law of Water Rights (1956) 
p. 256.) In California, the cities of Los Angeles and San Diego hold 
pueblo water rights. (Ibid.) 
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mining claims. (Shirokow, supra, 26 Cal.3d at p. 308; 
see also Irwin v. Phillips (1855) 5 Cal. 140, 145-147.) 
As between appropriators, the rule was “[the] first in 
time [is the] first in right.” (Shirokow, supra, at p. 308.) 
The Legislature enacted the first appropriation statute 
in 1872 under which a person could establish the ap-
propriative right to water use by posting and recording 
notice. (Ibid.) Thereafter, for some 40 years, both the 
common law and statutory methods were used to ac-
quire appropriative water rights. (Ibid.) 

 Together, riparian and pre-1914 appropriative 
water rights account for the 38 percent of the water 
subject to water rights under “Statements of Water Di-
version & Use.”5 

 
3. Post-1914 Permitted and Licensed Rights 

 The two methods of acquiring appropriative water 
rights were superseded by the Legislature’s enactment 
of the Water Commission Act in 1913 “to provide an or-
derly method for the appropriation of [unappropriated] 
waters.” (Temescal Water Co. v. Dept. of Public Works 
(1955) 44 Cal.2d 90, 95; Stats. 1913, ch. 586, § 45, p. 
1033; Shirokow, supra, 26 Cal.3d at p. 308.) Effective 
on December 19, 1914 (Shirokow, supra, at p. 309), the 
1913 legislation created a Water Commission and pro-
vided a procedure for the appropriation of water for 
useful and beneficial purposes. (Stats. 1913, ch. 586, 
§§ 1, 15, 20, pp. 1013-1014, 1021, 1024, 1025.) Section 
1201, derived from the 1913 Act, now provides: “All 

 
 5 See Appendix. 
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water flowing in any natural channel, excepting so far 
as it has been or is being applied to useful and benefi-
cial purposes upon, or in so far as it is or may be rea-
sonably needed for useful and beneficial purposes upon 
lands riparian thereto, or otherwise appropriated, is 
hereby declared to be public water of the State and 
subject to appropriation in accordance with the pro- 
visions of this code.” (Note on Derivation, 68 West’s 
Ann. Water Code (1971 ed.) fol. § 1201, p. 284.) A 1923 
amendment to the Water Commission Act made the 
statutory application procedure the exclusive means of 
acquiring appropriative water rights. (Stats. 1923, ch. 
87, § 1, p. 162; § 1225.) The authority of the original 
Water Commission to regulate appropriative water 
rights is now vested in the SWRCB. (Shirokow, supra, 
at p. 308, fn. 8; see § 179.) 

 After adoption of the 1913 Act, appropriative wa-
ter rights were divided into two general categories: 
pre-1914 appropriative rights and post-1914 permitted 
and licensed rights. The SWRCB’s permit and license 
system applies only to appropriations initiated after 
the December 19, 1914, effective date of the 1913 Act, 
and only to diversions from surface waters or subter-
ranean streams in known and definite channels. 
(§§ 1200, 1202, subd. (c), 1225, 1250; Shirokow, supra, 
26 Cal.3d at p. 309.) Post-1914 permits and licenses 
represent 40 percent of California water subject to wa-
ter rights.6 

 
 

 6 See Appendix. 
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4. Publicly Held Rights 

 Public entities and public utilities account for the 
largest diversions of water under post-1914 licenses 
and permits. These public permit and license holders 
include the Central Valley Project (CVP), the State 
Water Project (SWP), hydroelectric power companies, 
large irrigation districts, and municipal water suppli-
ers. Together, the CVP and SWP service areas cover 
most of the state. (Central Delta Water Agency v. State 
Water Resources Control Bd. (2004) 124 Cal.App.4th 
245, 252-253 (Central Delta).) 

 The SWP is a water storage and delivery system 
created by statute which consists of dams, reservoirs, 
and power and pumping plants operated by the Cali-
fornia Department of Water Resources which holds the 
water rights for the project. Its operation is coordi-
nated with the Bureau’s operation of the CVP. Like the 
Bureau, the Department of Water Resources contracts 
to supply water to agricultural and urban water con-
tractors throughout the state. (Central Delta, supra, 
124 Cal.App.4th at p. 254, fn. 4.) SWP water rights are 
included in the 40 percent of existing water rights held 
under post-1914 permits and licenses.7 

 Listed by the SWRCB separately from other pub-
lic holders of post-1914 permits and licenses, the 
United States government holds rights to 22 percent of 
the water subject to water rights under the Division.8 
The United States Bureau of Reclamation (Bureau) 

 
 7 See Appendix. 
 8 See Appendix. 
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operates the CVP under permits granted by the SWRCB, 
and contracts out its care, operation and maintenance. 
The SWRCB regulates the Bureau as CVP’s permit 
holder. Federal contractors are responsible for the con-
trol, distribution and use of all water delivered under 
CVP contracts. However, these federal contracts affect 
only 6.6 million acre-feet of water out of 116 million 
acre-feet allocated under the Bureau’s permits.9 

 
5. Characteristics of California Water Rights 

 “Both riparian and appropriative rights are usu-
fructuary only and confer no right of private ownership 
in the watercourse,” which belongs to the state.10 
(Shirokow, supra, 26 Cal.3d at p. 307; see § 102.) At 
the same time, California courts recognize that “once 
rights to use water are acquired, they become vested 
property rights” appurtenant to the land. (United 
States v. State Water Resources Control Bd. (1986) 182 
Cal.App.3d 82, 101; see Fullerton v. State Water Re-
sources Control Bd. (1979) 90 Cal.App.3d 590, 598.) 

 In the eyes of the Legislature and the SWRCB, fed-
eral contractors have no property rights in the permits 
and licenses held by the Bureau and their standing to 
challenge changes in permits and licenses is no greater 

 
 9 See Appendix. An acre-foot is “[t]he volume of water, 43,560 
cubic feet, that will cover an area of one acre to a depth of one 
foot.” (American Heritage Dict. (2d college ed. 1982, 1985) p. 75.) 
 10 “Usufructuary” relates to a “usufruct” which is “[a] right to 
use another’s property for a time without damaging or diminish-
ing it. . . .” (Black’s Law Dict. (7th ed. 1999), pp. 1542, 1543.)  
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than that of the general public. (§ 1540; Cal. State Wa-
ter Resources Control Bd. Dec. No. 1641 (March 15, 
2000) at p. 129.)11 

 
D. Senate Bill No. 1049 

 Senate Bill No. 1049, inter alia, affected the Water 
Code by repealing certain sections and enacting sec-
tions 1525, 1530, 1535, 1536, 1537, 1540, 1551 and 
1560. Even though the parties challenge only sections 
1525, 1540 and 1560, a brief overview of the back-
ground and relevant provisions of the challenged leg-
islation is useful in our analysis. 

 
1. The Legislative Analyst’s Recommendations 

 Historically, the General Fund has supported most 
of the cost of the Division’s program, with fees supply-
ing only 0.5 percent of the total program cost of the 
Division. In an effort to reduce the state’s budget short-
fall, the Legislative Analyst’s Office (LAO) recom-
mended reduction of General Fund support for the 
water rights program in fiscal year 2003-2004. The 
LAO proposed that the General Fund support the 
water rights program for the first half of the fiscal 
year, and fee increases cover the $4.4 million needed 
for the second half of the fiscal year. The LAO also 

 
 11 Section 1540 reads in part: “The allocation of the fee or ex-
pense to these contractors does not affect ownership of any per-
mit, license, or other water right, and does not vest any equitable 
title in the contractors.” 
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recommended that the entire Division program be fee 
supported in fiscal year 2004-2005. 

 The SWRCB strongly objected to the proposed 
change in the Division’s funding source, arguing: “The 
LAO’s recommendation is based on an assumption 
that all water right actions benefit [ ] the regulated 
community (water right permit and license holders). 
This assumption is not true. In many instances, the 
prior rights that are protected by the imposition of per-
mit conditions in new permits or by the enforcement of 
permits and licenses are rights that are held by parties 
other than post-1914 appropriative right holders. If the 
goal is that the party receiving the benefit pay their pro-
portional share of the costs of the program, individuals 
who use groundwater and those who use surface water 
under some other basis of right should pay a portion 
of the program costs. The SWRCB’s responsibility 
over non-permit holders is not included in the LAO 
recommendation. Certainly a portion of the SWRCB’s 
regulatory/supervision function can and should be log-
ically supported by the General Fund.” (Italics added.) 
Victoria Whitney, the Division’s current chief, testified 
under oath at her deposition that the response to the 
LAO recommendations was a correct statement. 

 The SWRCB also argued that “[m]any of the Divi-
sion’s activities also support the State’s public trust 
resources benefiting all Californians. These activities 
should be supported by the State’s General Fund.” 

 The Division’s budget in the 2003 Budget Act re-
flected the LAO’s recommendations. (Stats. 2003, ch. 
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157 [Item No. 3940-001-0001], pp. 234-235.) The Legis-
lature adopted Senate Bill No. 1049, to implement the 
fee program. (Stats. 2003, ch. 741, § 85.) It contained 
the statutes that authorize and implement the Divi-
sion’s imposition of annual fees on the holders of water 
right permits and licenses. 

 
2. The Fee Legislation 

 The SWRCB fee legislation enacted as part of Sen-
ate Bill No. 1049 is found in Division 2 of the Water 
Code in a chapter titled “Water Right Fees.” Division 2 
broadly concerns the determination of water rights, 
and the appropriation and distribution of water in 
watermaster service areas. (See listing of parts in 68 
West’s Ann. Water Code (1971 ed.) before § 1000, p. 223.) 

 
a. Section 1525 

 Section 1525 sets forth the parties and entities 
subject to the new fees. It contains three subdivisions. 
Subdivision (a) requires the SWRCB to adopt a sched-
ule of annual fees to be paid by each holder of a permit 
or license to appropriate water and each lessor of cer-
tain leased water. Subdivision (b) requires the SWRCB 
to establish a schedule of one-time fees to be paid by 
applicants for permits to appropriate water and to ap-
prove leases, and for petitions relating to those appli-
cations. Subdivision (c) requires that the fee schedules 
generate fees in an amount necessary to “recover [the] 
costs incurred” in performing the services described in 
subdivisions (a), (b) and (c). These services include the 
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“issuance, administration, review, monitoring, and en-
forcement” of water right permits and licenses. Sub- 
division (d) requires that the SWRCB collect the fees au-
thorized by subdivisions (a), (b) and (c) “at an amount 
equal to the revenue levels set forth in the annual 
Budget Act for this activity,” namely, the “activity” of 
issuing the permits and licenses, and carrying out the 
tasks identified in those subdivisions. (§ 1525, italics 
added.)12 

 
 12 Section 1525 reads in its entirety:  

 “(a) Each person or entity who holds a permit or 
license to appropriate water, and each lessor of water 
leased under Chapter 1.5 (commencing with Section 
1020) of Part 1, shall pay an annual fee according to a 
fee schedule established by the board. 
 “(b) Each person or entity who files any of the 
following shall pay a fee according to a fee schedule es-
tablished by the board: 
 “(1) An application for a permit to appropriate 
water. 
 “(2) A registration of appropriation for a small 
domestic use or livestock stockpond. 
 “(3) A petition for an extension of time within 
which to begin construction, to complete construction, 
or to apply the water to full beneficial use under a permit. 
 “(4) A petition to change the point of diversion, 
place of use, or purpose of use, under a permit or license. 
 “(5) A petition to change the conditions of a per-
mit or license, requested by the permittee or licensee, 
that is not otherwise subject to paragraph (3) or (4). 
 “(6) A petition to change the point of discharge, 
place of use, or purpose of use, of treated wastewater, 
requested pursuant to Section 1211.  
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 “(7) An application for approval of a water lease 
agreement. 
 “(8) A request for release from priority pursuant 
to Section 10504. 
 “(9) An application for an assignment of a state-
filed application pursuant to Section 10504. 
 “(c) The board shall set the fee schedule author-
ized by this section so that the total amount of fees col-
lected pursuant to this section equals that amount 
necessary to recover costs incurred in connection with 
the issuance, administration, review, monitoring, and 
enforcement of permits, licenses, certificates, and reg-
istrations to appropriate water, water leases, and or-
ders approving changes in point of discharge, place of 
use, or purpose of use of treated wastewater. The board 
may include, as recoverable costs, but is not limited to 
including, the costs incurred in reviewing applications, 
registrations, petitions and requests, prescribing terms 
of permits, licenses, registrations, and change orders, 
enforcing and evaluating compliance with permits, li-
censes, certificates, registrations, change orders, and 
water leases, inspection, monitoring, planning, model-
ing, reviewing documents prepared for the purpose of 
regulating the diversion and use of water, applying and 
enforcing the prohibition set forth in Section 1052 
against the unauthorized diversion or use of water sub-
ject to this division, and the administrative costs in-
curred in connection with carrying out these actions. 
 “(d)(1) The board shall adopt the schedule of fees 
authorized under this section as emergency regulations 
in accordance with Section 1530. . . .” [¶] . . . [¶] 
 “(3) The board shall set the amount of total rev-
enue collected each year through the fees authorized by 
this section at an amount equal to the revenue levels 
set forth in the annual Budget Act for this activity. The 
board shall review and revise the fees each fiscal year 
as necessary to conform with the revenue levels set 
forth in the annual Budget Act. If the board determines 
that the revenue collected during the preceding year  
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b. Section 1530 

 Section 1530 directs the SWRCB to set the fees by 
emergency regulation. 

 
c. Section 1535 

 Section 1535 requires that fees for filing an appli-
cation, request or proof of claim, other than an annual 
fee, be paid to the SWRCB. 

 
d. Section 1536 

 Section 1536 provides that annual fees, other than 
initial filing fees, be paid to the State Board of Equali-
zation (BOE). 

 
e. Section 1537 

 If a section 1525, subdivision (b) fee is not paid, the 
SWRCB may cancel the related application, request or 
proof of claim, and refer the matter to the BOE for col-
lection. (§ 1525, subd. (b).) The Board of Equalization 
(BOE) collects and refunds annual fees collected under 
the Fee Collection Procedures Law, part of the Revenue 
and Taxation Code, as limited by subdivisions (b)(2) 

 
was greater than, or less than, the revenue levels set 
forth in the annual Budget Act, the board may further 
adjust the annual fees to compensate for the over or 
under collection of revenue. 
 “(e) Annual fees imposed pursuant to this sec-
tion for the 2003-04 fiscal year shall be assessed for the 
entire 2003-04 fiscal year.” 
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through (b)(4) of section 1537. (§ 1537.) Subdivision 
(b)(2) of section 1537 provides that a determination by 
the SWRCB that a “person or entity” is required to 
pay a fee, or regarding the amount of the fee, is sub- 
ject to the administrative adjudication procedures of 
section 1120 et seq., which governs reconsideration, 
amendment and judicial review of water right deci-
sions and orders.13 Section 1126 provides for judicial 
review of SWRCB’s decisions relating to state water 
law.14 Subdivision (b)(3) provides that the BOE shall 

 
 13 Section 1122 provides: “The board may order a reconsider-
ation of all or part of a decision or order on the board’s own motion 
or on the filing of a petition of any interested person or entity. The 
petition shall be filed not later than 30 days from the date the 
board adopts a decision or order. The authority of the board to or-
der a reconsideration on its own motion shall expire 30 days after 
it has adopted a decision or order. The board shall order or deny 
reconsideration on a petition therefor not later than 90 days from 
the date the board adopts the decision or order.”  
 Section 1123 defines the scope of a petition for reconsidera-
tion: “The decision or order may be reconsidered by the board on 
all the pertinent parts of the record and such argument as may be 
permitted, or a further hearing may be held, upon notice to all 
interested persons, for the purpose of receiving such additional 
evidence as the board may, for cause, allow. The decision or order 
on reconsideration shall have the same force and effect as an orig-
inal order or decision.” 
 14 Section 1126 reads in part:  

  “(a) It is the intent of the Legislature that all is-
sues relating to state water law decided by the board 
be reviewed in state courts, if a party seeks judicial re-
view. It is further the intent of the Legislature that the 
courts assert jurisdiction and exercise discretion to 
fashion appropriate remedies pursuant to Section 389 
of the Code of Civil Procedure to facilitate the resolu-
tion of state water rights issues in state courts.  
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not accept any claim for a refund under the Fee Col- 
lection Procedures Law on the ground the fee was “in-
correctly determined” or “improperly or erroneously 
calculated” unless “that determination has been set 
aside by the [SWRCB] or a court reviewing the deter-
mination of the Board.” Subdivision (b)(4) then pro-
vides that the administrative adjudication provisions 
of section 1126 shall not be construed to apply to “the 
adoption of [quasi legislative] regulations” pursuant to 
section 1530. Subdivision (b)(4) does not appear to ap-
ply to a facial challenge to the regulations. As we shall 
explain, the BOE has no role in reviewing refund claims 
under section 1537 or the emergency regulations. 

 
f. Sections 1540 and 1560 

 Sections 1540 and 1560 concern the allocation of 
annual fees, or an appropriate portion of the fees, to 
persons who have contracts with fee payers who de-
cline to pay based on their sovereign immunity.15 

 
  “(b) Any party aggrieved by any decision or order 
may, not later than 30 days from the date of final action 
by the board, file a petition for a writ of mandate for 
review of the decision or order. Except in cases where 
the decision or order is issued under authority dele-
gated to an officer or employee of the board, reconsid-
eration before the board is not an administrative 
remedy that is required to be exhausted before filing a 
petition for writ of mandate. . . .” 

 15 Senate Bill No. 1049 amended former section 1540 and 
now reads:  

  “If the board determines that the person or entity 
on whom a fee or expense is imposed will not pay the 
fee or expense based on the fact that the fee payer has  
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sovereign immunity under Section 1560, the board may 
allocate the fee or expense, or an appropriate portion of 
the fee or expense, to persons or entities who have con-
tracts for the delivery of water from the person or en-
tity on whom the fee or expense was initially imposed. 
The allocation of the fee or expense to these contractors 
does not affect ownership of any permit, license, or other 
water right, and does not vest any equitable title in the 
contractors.” (Stats. 2003, ch. 741, § 85, pp. 60-61.) 

 Senate Bill No. 1049 amended former section 1560 and now 
reads: 

  “(a) The fees and expenses established under this 
chapter and Part 3 (commencing with Section 2000) ap-
ply to the United States and to Indian tribes, to the ex-
tent authorized under federal or tribal law. 
  “(b) If the United States or an Indian tribe de-
clines to pay a fee or expense, or the board determines 
that the United States or the Indian tribe is likely to de-
cline to pay a fee or expense, the board may do any of 
the following: 
  “(1) Initiate appropriate action to collect the fee 
or expense, including any appropriate enforcement ac-
tion for failure to pay the fee or expense, if the board 
determines that federal or tribal law authorizes collec-
tion of the fee or expense. 
  “(2) Allocate the fee or expense, or an appropriate 
portion of the fee or expense, in accordance with Sec-
tion 1540. The board may make this allocation as part 
of the emergency regulations adopted pursuant to Sec-
tion 1530. 
  “(3) Enter into a contractual arrangement that 
requires the United States or the Indian tribe to reim-
burse the board, in whole or in part, for the services 
furnished by the board, either directly or indirectly, in 
connection with the activity for which the fee or ex-
pense is imposed. 
  “(4) Refuse to process any application, registra-
tion, petition, request, or proof of claim for which the  
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g. Section 1551 

 Section 1551 creates a Water Rights Fund into 
which the BOE must deposit the fees it collects on be-
half of the SWRCB. The Water Rights Fund is separate 
from the General Fund and the fees collected may be 
used only for programs specified in section 1552. These 
include the expenditures by the BOE in connection 
with collecting the SWRCB fees, payment of refunds 
pursuant to the Revenue and Taxation Code, and ex-
penditures by the SWRCB “for the purposes of carry-
ing out” the work of the Water Rights Division. 

 
3. The Emergency Regulations 

 The SWRCB faced numerous problems in estab-
lishing the new fee schedule mandated by section 1525. 
First, the SWRCB had to raise $4.4 million immedi-
ately to cover the cost of the water rights program in 
the second half of the 2003-2004 fiscal year.16 Second, 
the funding source had to be “relatively stable.” Third, 
because of time constraints, SWRCB had to rely on its 
existing data base in calculating the amount of fees to 

 
fee or expense is not paid, if the board determines that 
refusal would not be inconsistent with federal law or 
the public interest.” (Stats. 2003, ch. 741, § 85, p. 62, 
italics added.) 

 16 Section 1525 et seq. and emergency regulations became ef-
fective January 1, 2004, halfway through the 2003-2004 fiscal 
year. (Stats. 2003, ch. 741, § 85, p. 1; Cal. Const., art. IV, § 8, subd. 
(c); Cal. Code Regs., tit. 23, §§ 1061-1078, Register 2003, No. 52 
(Dec. 23, 2003).) The General Fund covered the cost of the water 
rights program for the first half of fiscal 2003-2004, approxi-
mately $4.6 million in a budget of approximately $9 million. 
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be assessed. Fourth, although it cost SWRCB between 
$17,000 and $20,000 to process an application to ap-
propriate water, SWRCB expected people would not 
seek SWRCB services if the one-time service fees were 
too high. Fifth, because most persons and entities sub-
ject to the annual fee held permits or licenses for less 
than 10 acre-feet of water, a minimum fee was neces-
sary to cover the cost of sending out the fee bills. Sixth, 
SWRCB anticipated that 40 percent of the water right 
permit and license holders would refuse to pay annual 
fees. Seventh, the SWRCB did not have permitting au-
thority over certain holders of water rights (specifically 
the holders of riparian, pueblo and pre-1914 appropri-
ative rights) amounting to approximately 38 percent of 
the water diverted in the state. 

 California Code of Regulations, title 23, sections 
1066 and 1073 (regulations 1066 and 1073) established 
formulas for calculating the annual fees imposed on 
holders of water right permits and licenses and the fed-
eral contractors. 

 
a. Annual Fee Formula For Permit and 

License Holders 

 Subdivision (a) of regulation 1066 provides: “A 
person who holds a water right permit or license shall 
pay an annual fee that is the greater of $100 or $0.03 
per acre-foot based on the total annual amount of di-
version authorized by the permit or license.” (Cal. Code 
Regs., tit. 23, § 1066, subd. (a), Register 2003, No. 52 
(Dec. 23, 2003).) 
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 The SWRCB based the annual fee “on the total an-
nual amount of diversion authorized by the permit or 
license, without regard to the availability of water for 
diversion or any bypass requirements or other condi-
tions or constraints that may have the practical effect 
of limiting diversions but do not constitute a condition 
of the permit or license that expressly sets a maximum 
amount of diversion.” (Cal. Code Regs., tit. 23, § 1066, 
subd. (b).) If a person or entity held “multiple water 
rights that contain[ed] an annual diversion limitation 
that [was] applicable to the combination of those 
rights, but the person [could] still divert the full 
amount authorized under a particular right, then the 
fee [was] based on the total annual amount for that in-
dividual right.” (Cal. Code Regs., tit. 23, § 1066, subd. 
(b)(3).) 

 To determine how much permit and license hold-
ers should be charged in annual fees under regulation 
1066, the SWRCB began with the $4.4 million budget 
amount and assumed it would be unable to collect 40 
percent of billed revenues from water right holders 
who claimed sovereign immunity or simply refused to 
pay their bills. It divided the $4.4 million mandated by 
the Legislature by 0.6 to account for the estimated 40 
percent non-collection rate, increasing the target reve-
nue to around $7 million. 

 The SWRCB admitted that the permit and license 
holders paid for benefits received by a significant num-
ber of water right holders not required to pay the an-
nual fees. The estimated 40 percent of water right 
holders who did not pay the annual fee based on claims 
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of sovereign immunity or simple refusal benefited from 
the Division’s activities “[t]he same way that every-
body else benefits.” Holders of riparian, pueblo, and 
pre-1914 appropriative water rights, representing ap-
proximately 38 percent of all water diverted, also ben-
efited from SWRCB activities. However, the SWRCB 
had no permitting authority over riparian, pueblo and 
pre-1914 appropriative water right holders, and did 
not impose on them the annual fees required by section 
1525, subdivision (a). 

 According to the SWRCB, 45 percent of those hold-
ing water right permits and licenses diverted less than 
10 acre-feet of water, and 70 percent of the permit and 
license holders diverted less than 100 acre-feet of wa-
ter. However, the SWRCB imposed the $100 minimum 
annual fee on all these water right holders. (Cal. Code 
Regs., tit. 23, § 1066, subd. (a), Register 2003, No. 52 
(Dec. 23, 2003).) Thus, regulation 1066 effectively 
charged persons who diverted less than 10 acre-feet of 
water under a SWRCB permit or license the same as 
those who diverted 3,333 acre-feet of water. 

 
b. Annual Fee Formula For Federal Con-

tractors 

 Subdivision (b)(2) of regulation 1073 supplied the 
formula for calculating the annual fee imposed on fed-
eral contractors “[i]f the [Bureau] decline[d] or [was] 
likely to decline to pay the fee or expense . . . for the 
CVP.” (Cal. Code Regs., tit. 23, § 1073, subd. (b)(2).) 
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 The SWRCB provided the following description of 
how it calculated the fee: “For FY 2003-2004 the an-
nual fees associated with the Bureau water rights were 
calculated based on the greater of $100 or $0.03 per 
acre-foot, similarly to the way fees were calculated for 
all other permit and license holders. The total amount 
authorized for diversion under the Bureau’s permits 
and licenses was calculated at 116 million acre-feet 
(MAF). The regulations also provide a 50 percent dis-
count for all hydropower permits and licenses. . . . 
[W]ith the discount, this total amount of water under 
the Bureau’s water rights subject to fees was reduced 
to 86 MAF. The total annual fee associated with all of 
the Bureau’s permits for FY 2003-2004 was $2,593,343. 
The amount assessed for permits and licenses for the 
CVP was $2,452,716. 

 “The regulations provide that the contractors for 
each of the Bureau’s projects will be prorated a share 
of the annual fees associated with that project based 
on the amount of water the contractor has contracted 
for. The sum of all project supply contracts for the CVP 
was 6.6 MAF. Therefore, each CVP contractor was as-
sessed a fee equal to his or her individual contracted 
project supply divided by 6.6 MAF with the quotient 
multiplied by $2,452,716. This resulted in fees of ap-
proximately $0.37 per acre-foot of the contracted 
amount.” 

 In other words, the SWRCB assessed annual fees 
against federal contractors based on a prorated portion 
of the total amount of annual fees associated with all 
the Bureau permits and licenses. 
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E. Plaintiffs’ Response To the Imposition of An-
nual Fees 

 In January 2004, the BOE sent notices of determi-
nation (water right fee bills) to the persons and entities 
described in section 1525, and to the federal contrac-
tors. SWRCB collected $7.4 million in water right fees 
for fiscal year 2003-2004. The Budget Act set a target 
of only $4.4 million in fee revenue because the balance 
for the first half of 2003-2004 was paid from General 
Fund revenue. 

 The NCWA and CVPWA plaintiffs filed their com-
plaint for declaratory and injunctive relief and petition 
for writ of mandate in Sacramento County Superior 
Court case No. 03CS01776 on December 17, 2003. Two 
months later the NCWA, CVPWA and Farm Bureau 
unsuccessfully petitioned for reconsideration and re-
fund of annual fees pursuant to sections 1120 et seq. 
and 1537, subdivision (b)(2), and California Code of 
Regulations, title 23, section 768 et seq., in accordance 
with the procedure described by the SWRCB. Thereaf-
ter, on April 13, 2004, the Farm Bureau filed its com-
plaint for declaratory and injunctive relief and petition 
for writ of mandate case No. 04CS00473. The NCWA 
and CVPWA amended their complaint and petition on 
May 7, 2004 to allege denial of its petition before the 
SWRCB and to add additional named plaintiffs pursu-
ant to a stipulation with the SWRCB.17 The court con-
solidated the two actions for all purposes. 

 
 17 The stipulation also states: “The Parties agree that should 
Plaintiffs prevail in this litigation, the Parties named in the  
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 Following a hearing on April 15, 2005, the trial 
court denied plaintiffs’ petitions for writ of mandate. 
The trial court ruled the fees imposed under section 
1525 and the emergency regulations were valid regu-
latory fees. It also rejected plaintiffs’ other constitu-
tional claims. This appeal ensued. 

 
DISCUSSION 

I 

Lawful Regulatory Fees 
and Unconstitutional Taxes 

 In 1978, California voters approved Proposition 
13, a constitutional amendment promising property 
tax relief. (Cal. Const., art. XIII A, §§ 1-4, added by in-
itiative, Primary Elec. (June 6, 1978); Ballot Pamp., 
Primary Elec. (June 6, 1978, argument in favor of Prop. 
13, pp. 58, 59.) Proposition 13’s interlocking provisions 
limit real property tax rates and assessments, and 
place restrictions on state and local government’s 
power to tax real property. (Amador Valley Joint Union 
High Sch. Dist. v. State Bd. of Equalization (1978) 22 
Cal.3d 208, 218, 231.) 

 With respect to the state power to tax, article XIII 
A, section 3 of the California Constitution provides: 
“From and after the effective date of this article, any 
changes in state taxes enacted for the purpose of 

 
Amended Complaint will be entitled to a refund of paid fees in a 
manner and to the extent this is consistent with the decision of 
the Court after the exhaustion of all appeals.” 



App. 162 

 

increasing revenues collected pursuant thereto whether 
by increased rates or changes in methods of computa-
tion must be imposed by an Act passed by not less than 
two-thirds of all members elected to each of the two 
houses of the Legislature, except that no new ad val-
orem taxes on real property, or sales or transaction 
taxes on the sales of real property may be imposed.” 

 Regulatory fees are an exception to the require-
ments of Proposition 13. Such fees are valid only if they 
“ ‘ “do not exceed the reasonable cost of providing ser-
vices necessary to the activity for which the fee is 
charged and [they] are not levied for unrelated revenue 
purposes.” [Citations.]’ [Citations.]” (Sinclair Paint Co. 
v. State Bd. of Equalization (1997) 15 Cal.4th 866, 876 
(Sinclair); Cal. Assn. of Prof. Scientists v. Dept. of Fish 
& Game (2000) 79 Cal.App.4th 935, 945 (CAPS).) “Or-
dinarily, ‘taxes are imposed for revenue purposes, ra-
ther than in return for a specific benefit conferred or 
privilege granted’ and ‘[m]ost taxes are compulsory ra-
ther than imposed in response to a voluntary decision 
to develop or to seek other government benefits or priv-
ileges.’ ” (CAPS, supra, at p. 944, quoting Sinclair, su-
pra, at pp. 873-874.) 

 As we explained in CAPS, Sinclair was the first 
published post-Proposition 13 case to consider whether 
a fee imposed by the state was in effect a tax that vio-
lated article XIII A, section 3 of the California Consti-
tution. (CAPS, supra, 79 Cal.App.4th at p. 944.) The 
Sinclair court made two distinctions relevant to the 
case before us. 
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 First, because there is a “close, ‘interlocking’ re- 
lationship” between the tax limitation sections of Prop-
osition 13 (Cal. Const., art. XIII A, §§ 3 & 4), cases 
involving local exactions “may be helpful, though not 
conclusive” in deciding whether a fee imposed by the 
state is an unlawful tax. (Sinclair, supra, 15 Cal.4th at 
p. 873.) 

 Second, Sinclair also identified “three very dif- 
ferent kinds of fees” routinely challenged under Prop-
osition 13: special assessments based on the value 
of benefits conferred on property, development fees 
exacted in return for permits or other government 
privileges, and regulatory fees – “an entirely different 
animal” – enacted under the police power. (CAPS, su-
pra, 79 Cal.App.4th at p. 944.) In CAPS, we alerted the 
parties to the danger in “extract[ing] general princi-
ples from cases involving one type of fee and apply[ing] 
them to cases involving a completely different type of 
fee.” (CAPS, supra, at p. 944.) The issue in this case 
involves an annual fee imposed on a regulated commu-
nity, holders of water right permits and licenses, and 
in the case of the CVP, those who contract with the fed-
eral government, which also holds water rights. Thus, 
this case, like Sinclair and CAPS, involves regulatory 
fees. 

 
II 

Burden of Proof and Standard of Review 

 When challenged on grounds a fee is an unlawful 
tax, the state must show: “ ‘(1) the estimated costs of 
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the service or regulatory activity, and (2) the basis for 
determining the manner in which the costs are appor-
tioned, so that charges allocated to a payor bear a fair 
or reasonable relationship to the payor’s burdens on or 
benefits from the regulatory activity.’ ” (Sinclair, supra, 
15 Cal.4th at p. 878; CAPS, supra, 79 Cal.App.4th at 
p. 945.) Language in the court’s order suggests the 
court erroneously placed the burden of proof on plain-
tiffs. This misallocation of the burden left open the pos-
sibility that the SWRCB did not adduce all evidence at 
its disposal at trial. Accordingly, we requested supple-
mental briefing, and the parties submitted supple-
mental briefs on the question “whether the parties 
adduced all relevant evidence at their disposal in the 
trial court.” The SWRCB responded that it had not ad-
duced all relevant evidence at its disposal but had 
satisfied the burden of proof. Because the issues in 
the case were “primarily legal rather than factual, 
 the SWRCB concluded, “any further evidence at trial 
would have been either irrelevant or cumulative. . . .” 
We perceive no prejudice to any party from the trial 
court’s misallocation of the burden of proof. 

 On appeal, the question whether the annual fees 
imposed under section 1525, subdivision (a) are uncon-
stitutional and the emergency regulations invalid are 
questions of law subject to our independent review. 
(Sinclair, supra, 15 Cal.4th at p. 874.) Contrary to the 
SWRCB’s suggestion, plaintiffs do not argue that the 
agency overstepped its quasi-legislative, rule-making 
authority under section 1525. Thus, the deferential 
standard applied to the review of quasi-legislative 
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actions by ordinary mandamus in Shapell Industries, 
Inc. v. Governing Bd. (1991) 1 Cal.App.4th 218, 225, 
230-233, is inapplicable here. 

 
III 

The Regulated Community: 
Permit and License Holders 

A. Section 1525 Is Constitutional On Its Face 

 Plaintiffs argue the fees the SWRCB collected in 
the 2003-2004 fiscal year pursuant to section 1525 are 
unconstitutional taxes because they were excessive, 
that is, amounted to more than the cost of the regula-
tory activity. We reject plaintiffs’ argument that the 
mere collection of excess fees by the SWRCB renders 
the authorizing legislation unconstitutional. 

 Preliminarily, we note that plaintiffs do not chal-
lenge subdivision (b) of section 1525, which authorizes 
adoption of a fee schedule for permit applicants and 
petitioners for various changes in their permits, nor 
the part of the emergency regulations that impose a 
one-time filing fee. Plaintiffs apparently do challenge 
section 1525, subdivision (c), but only on the view that 
it “direct[s] the SWRCB to impose fees to cover all costs 
incurred by the SWRCB’s Division of Water Rights.” 
(Italics added.) It does not, as we shall explain. 

 Regulatory fees are valid only if they “ ‘ “do not ex-
ceed the reasonable cost of providing services neces-
sary to the activity for which the fee is charged and 
[they] are not levied for unrelated revenue purposes.” 
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[Citations.]’ [Citations.]” (Sinclair, supra, 15 Cal.4th at 
p. 876; CAPS, supra, 79 Cal.App.4th at p. 945.) The sec-
ond point is critical, because, regardless of whether the 
annual fees in this case exceed the reasonable cost of 
the services performed, they are related to the services 
performed and are not imposed for general revenue 
purposes. This bears on the remedy available. 

 “Simply because a fee exceeds the reasonable 
cost of providing the service or regulatory activity for 
which it is charged does not transform it into a tax.” 
(Barratt American, Inc. v. City of Rancho Cucamonga 
(2005) 37 Cal.4th 685, 700, citing the “reverse logic” 
analysis of Alamo Rent-a-Car, Inc. v. Board of Supervi-
sors (1990) 221 Cal.App.3d 198, 205-206 (Alamo).) It is 
an analytical error to conclude by reverse logic that if 
a regulatory fee does not meet the reasonable cost re-
quirements of Government Code section 50076,18 “then 
it must be a special tax.” (Alamo, supra, at pp. 205-
206.) “In short, article XIII A does not apply to every 
regulatory fee simply because, as applied to one or an-
other of the payor class, the fee is disproportionate to 
the service rendered.” (Brydon v. East Bay Mun. Utility 
Dist. (1994) 24 Cal.App.4th 178, 194 (Brydon).) 

 The purpose of the legislation is determined by ex-
amining the language of section 1525 and the succeed-
ing sections, and not, as suggested by Farm Bureau 

 
 18 Government Code section 50076 applies to local agencies 
and states that “[a]s used in this article, ‘special tax’ shall not in-
clude any fee which does not exceed the reasonable cost of provid-
ing the service or regulatory activity for which the fee is charged 
and which is not levied for general revenue purposes.” 
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plaintiffs, the SWRCB’s musings to the Legislative An-
alyst or the Legislative Analyst’s recommendations to 
the Legislature. The annual fees imposed under sec-
tion 1525 are manifestly not collected for general rev-
enue purposes. 

 It is clear that the statutory structure of section 
1525 concerns only the costs of the functions or activi-
ties described in section 1525 and that the fees col-
lected for those functions or activities are to be 
deposited in the Water Rights Fund, not in the General 
Fund. (§§ 1551, 1552.) Section 1551 lists the fees to be 
deposited into the Water Rights Fund including all fees 
collected by the SWRCB or the State Board of Equali-
zation. Section 1552 describes for what purpose the 
money in the Water Rights Fund is available for ex-
penditure. The fees come from various sources, includ-
ing some that do not involve the services described in 
section 1525.19 (§ 1551.) It cannot be argued that be-
cause sections 1551 and 1552 list a variety of items to 
be deposited in the Water Rights Fund, some of which 
do not involve the services, activities or functions for 

 
 19 Section 1551 provides: “All of the following shall be depos-
ited in the Water Rights Fund:  

  “(a) All fees, expenses, and penalties collected by 
the board or the State Board of Equalization under this 
chapter and Part 3 (commencing with Section 2000). 
  “(b) All funds collected under Section 1052, 1845, 
or 5107. 
  “(c) All fees collected under Section 13160.1 in 
connection with certificates for activities involving hy-
droelectric power projects subject to licensing by the 
Federal Energy Regulatory Commission.”  
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which fees are collected under section 1525, that the 
fees are excess fees. 

 Section 1552 does not describe how the various 
fees deposited in the Water Rights Fund are to be allo-
cated, but there is nothing in section 1552 that pre-
cludes the segregation and application of the fees 
collected pursuant to section 1525 to services described 
in that section.20 This is an accounting issue that 

 
 20 Section 1552 provides:  

  “The money in the Water Rights Fund is available 
for expenditure, upon appropriation by the Legislature, 
for the following purposes: 
  “(a) For expenditure by the State Board of Equal-
ization in the administration of this chapter and the 
Fee Collection Procedures Law (Part 30 (commencing 
with Section 55001) of Division 2 of the Revenue and 
Taxation Code) in connection with any fee or expense 
subject to this chapter. 
  “(b) For the payment of refunds, pursuant to Part 
30 (commencing with Section 55001) of Division 2 of 
the Revenue and Taxation Code, of fees or expenses col-
lected pursuant to this chapter. 
  “(c) For expenditure by the board for the purposes 
of carrying out this division, Division 1 (commencing 
with Section 100), Part 2 (commencing with Section 
10500) of Division 6, and Article 7 (commencing with 
Section 13550) of Chapter 7 of Division 7. 
  “(d) For expenditures by the board for the pur-
poses of carrying out Sections 13160 and 13160.1 in con-
nection with activities involving hydroelectric power 
projects subject to licensing by the Federal Energy Reg-
ulatory Commission. 
  “(e) For expenditures by the board for the purposes 
of carrying out Sections 13140 and 13170 in connection  
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concerns how the monies are treated within the Water 
Rights Fund. 

 As noted, there is no challenge to the constitution-
ality of subdivision (b) of section 1525. And there is 
nothing in the “total amount” or “total revenue” provi-
sions of subdivisions (c) and (d) that requires the 
SWRCB to set the fees so as to collect anything more 
than the administrative “costs incurred” in carrying 
out the permit functions authorized in subdivisions (a), 
(b) and (c). Thus, subdivision (c) directs the SWRCB to 
set the fee schedules so that the “total amount of fees 
collected . . . equals that amount necessary to recover 
costs incurred in connection with” the administration 
of the provisions of subdivisions (a) and (b). (Italics 
added.) Subdivision (d)(3) directs that the SWRCB 
“shall set the amount of total revenue collected each 
year through the fees authorized by this section at an 
amount equal to the revenue levels set forth in the an-
nual Budget Act for this activity. . . .”21 (Italics added.) 

 
with plans and policies that address the diversion or 
use of water.” 

 21 The SWRCB cites the $4,399,000 listed in the 2003-2004 
Budget Act (Stats. 2003, ch. 157, schedule 21.5 [item 3940-001-
3058], p. 235) in support of its argument the fees do not exceed 
the cost of the regulatory program. This, amount, however, does 
not state the total amount from the “activity” referred to in section 
1525, subdivisions (a), (b) and (c). That is because the amount for 
the “activity” of issuing permits and the like are contained within 
item 3940-001-3058 (the $4,399,000) by virtue of the somewhat 
peculiar way in which the budget is enacted.  
 The budget enactment consists of two parts, the summary of 
total amounts allocated by items, as shown in the Budget Act in 
item 3940-001-3058 cited by the SWRCB, and the supporting data  
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In addition, subdivision (d)(3) provides a fail-safe by 
authorizing the SWRCB to “further adjust the annual 
fees” if it “determines that the revenue collected during 
the preceding year was greater than, or less than, the 
revenue levels set forth in the annual Budget Act. . . .” 

 Read in this manner, the purpose of section 1525 
et seq. is not to raise general revenues but to defray 
the costs of performing the services for which the fees 
are collected. Since the legitimate charging of fees for 
these services is not challenged by the plaintiffs, it can-
not be claimed the legislation has any other purpose. 
Accordingly, plaintiffs’ facial challenge to section 1525 
is reduced to the equation that an excess of fees col-
lected over that necessary to defray the costs is equal 
to a tax, a conclusion not warranted by case law. 

 We also reject the plaintiffs’ argument the 
SWRCB fees were imposed “solely on the basis [the fee 
payers] own[ed] real property” and therefore are un-
constitutional ad valorem taxes. The property interests 
at issue here “are usufructuary only and confer no 
right of private ownership in the watercourse,” which 

 
that is contained in a document that accompanies the Budget Act 
that spells out the detail under each of the items listed in the 
Budget Act. These data are taken from the Governor’s budget, a 
detailed accounting that includes all of the detailed functions and 
the employee positions required to carry them out, as modified 
by the Legislature. The document containing the detail of item 
3940-001-3058 is not in the record and hence we do not know the 
specific “revenue level” for “the fees authorized by” section 1525, 
subdivision (d)(3). That is, the SWRCB has not supplied the evi-
dence from which the amounts allocated to the functions or activ-
ities set forth in subdivisions (a) through (c) can be calculated. 
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belongs to the state. (Shirokow, supra, 26 Cal.3d at 
p. 307; § 102.) Potentially conflicting water right claims 
and uses, not real property ownership, give rise to the 
need for regulation through the system of permits and 
licenses administered by the Division. 

 
B. The Fees Are Unlawful As Applied By Regu-

lation 1066 

 Plaintiffs’ contention the annual fees imposed un-
der section 1525 do not bear a fair or reasonable rela-
tionship to the fee payers’ burdens on or benefits from 
regulatory activity challenges the SWRCB’s applica-
tion of section 1525 through the fee schedule formula 
set forth in regulation 1066. Plaintiffs cite at least two 
ways the annual fees are unlawful as applied. First, 
although the Division provides services to holders of 
riparian, pueblo and pre-1914 appropriative water 
rights, and those claiming sovereign immunity, collec-
tively representing 60 percent of the water held under 
water rights, section 1066 mandates collection of an-
nual fees from holders of water right permits and li-
censes that account for only 40 percent of the water 
held under water rights. Second, plaintiffs contend 
that regulation 1066 “impermissibly impose[s] costs 
disproportionately amongst the annual feepayors [sic] 
themselves, such that some feepayors [sic] pay vastly 
more than others on a per acre-foot basis. . . .” 

 As we explained, in regulatory fee cases, the state 
also has the burden of showing “ ‘the basis for deter-
mining the manner in which the costs are apportioned, 
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so that charges allocated to a payor bear a fair or rea-
sonable relationship to the payor’s burdens on or ben-
efits from the regulatory activity.’ ” (Sinclair, supra, 15 
Cal.4th at p. 878, quoting San Diego Gas & Electric Co. 
v. San Diego County Air Pollution Control Dist. (1988) 
203 Cal.App.3d 1132, 1135 (SDG&E).) Proportionality 
need not be proved on an individual basis. (Pennell v. 
City of San Jose (1986) 42 Cal.3d 365, 375, fn. 11 [fact 
that fee payers may not believe they benefit from reg-
ulatory program does not transform a regulatory fee 
into an unlawful tax].) 

 As we noted in CAPS, “Sinclair is noteworthy for 
its expansive legitimation of regulatory fees . . . based 
on [the paint manufacturers’] market share or their 
past and present responsibility for environmental lead 
contamination. . . . [¶] As broad as the implications of 
Sinclair are, the Supreme Court did not have to reach 
the troublesome issue of proportionality” given the fac-
tual and procedural circumstances of that case. (CAPS, 
supra, 79 Cal.App.4th at p. 947.) We addressed the 
question of proportionality in CAPS and we must ad-
dress it here. 

 In CAPS, we upheld against a constitutional chal-
lenge to fees charged by the Department of Fish and 
Game to cover a portion of the cost of meeting environ-
mental review obligations under the California Envi-
ronmental Quality Act (CEQA) and the Z’Berg-Nejedly 
Forest Practice Act of 1973 (Fish & Game Code, 
§ 711.4; Pub. Resources Code, §§ 4511, 21000 et seq.) 
(79 Cal.App.4th at pp. 939-940.) The fee statute at is-
sue required flat fees, that is, a $1,250 filing fee for 
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projects with negative declarations and $850 for pro-
jects with environmental impact reports. (Id. at p. 940.) 
The statute exempted from the filing fee projects with 
de minimis effect on fish and wildlife. These latter pro-
jects amounted to 68 percent of the projects potentially 
subject to agency review. (Id. at p. 943.) In CAPS, the 
principal issue was whether the flat fees passed con-
stitutional muster. (Id. at p. 939.) 

 Two mitigating effects cases, SDG&E, supra, 203 
Cal.App.3d 1132, 1147-1148 [approving apportion-
ment based in part on amount of emissions on premise 
that the more emissions, the greater the regulatory job 
of the district] and Brydon, supra, 24 Cal.App.4th 178 
[approving new structure of water rates to increase 
price per cubic foot for increased usage to meet conser-
vation objectives], informed our decision in CAPS to 
apply “a flexible assessment of proportionality within 
a broad range of reasonableness in setting fees.” (79 
Cal.App.4th at p. 949.) Rejecting a user fee analysis, 
we observed that, “[r]egulatory fees, unlike other types 
of user fees, often are not easily correlated to a specific, 
ascertainable cost. This may be due to the complexity 
of the regulatory scheme and the multifaceted respon-
sibilities of the department or agency charged with im-
plementing or enforcing the applicable regulations; the 
multifaceted responsibilities of each of the employees 
who are charged with implementing or enforcing the 
regulations; the intermingled functions of various de-
partments as well as intermingled funding sources; 
and expansive accounting systems which are not de-
signed to track specific tasks.” (Id. at p. 950.) However, 
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the phrase “fair or reasonable relationship” implies 
that there may exist a fee scheme that bears an unfair 
and unreasonable relationship to the payers burdens 
on and benefits from the regulatory program – in other 
words, where it is impossible to apply “a flexible as-
sessment of proportionality.” We believe the fee struc-
ture in this case crosses the line. 

 The case before us lacks some of the complexities 
we described in CAPS. Here, the regulatory activities 
are those of a single Division with three component 
parts within the SWRCB; a single Division specifically 
charged with issuing water right permits and licenses, 
and maintaining records of the appropriation and use 
of all waters within the state. There is a clear assign-
ment of roles within each section or component of the 
Division and only a dual, now single, funding source. 

 However, this case presents complexities of a dif-
ferent sort. By quirk of historical development, the 
SWRCB lacks authority to impose annual fees on the 
holders of riparian, pueblo and pre-1914 appropriative 
rights that account for 38 percent of the water subject 
to water rights. Nor does the SWRCB demand that the 
Bureau pay annual fees on the water rights it holds for 
22 percent of California water subject to water rights.22 
But unlike CAPS where the 68 percent of projects po-
tentially subject to filing fees were properly exempted 
because they had de minimis effect on fish and wildlife, 
here the Division’s regulatory program protects the 
non-paying holders of prior rights (riparian, pueblo 

 
 22 See Appendix. 
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and pre-1914 appropriative water right holders) as 
against all post-1914 applications and permits regard-
ing appropriations. As Whitney told the LAO, “Approx-
imately 30 percent of the appropriated water in 
California is held by the federal government, which  
refuses to pay [service] fees. . . . Of the total water ben-
eficially used, 30 percent or more may be held by pre-
1914 and riparian water right holders whose use is not 
routinely supervised by the Board. Nonetheless, such 
users receive benefits from the Water Rights Program 
in terms of complaint resolution, protection of exist- 
ing rights, and on occasion, adjudication of present 
rights. . . . ” In addition, the SWRCB admits that the 
holders of water rights representing 40 percent of Cal-
ifornia’s water and were assessed the annual fee sub-
sidized the cost of processing certain applications and 
petitions thereby reducing the one-time fees assessed 
under section 1525, subdivision (b) and California 
Code of Regulations, title 23, §§ 1062-1064. Indeed, the 
SWRCB collected only 10 percent of that cost in one-
time service fees and the rest was borne, in part, by 
annual fee payers. The proportionality assessment in 
this case is further complicated by the SWRCB’s ad-
mission that one-third of the work of the Division is for 
the benefit of the general public to protect the public 
trust and the environment. 

 In CAPS, the Department of Fish and Game 
demonstrated that the flat rate filing fees allocated to 
those seeking environmental review bore “ ‘a fair or 
reasonable relationship to the payor’s burdens on or 
benefits from the regulatory activity.’ ” (79 Cal.App.4th 
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at pp. 945, 950-955.) The 68 percent of projects ex-
empted from the filing fee placed no burden on the De-
partment of Fish and Game’s environmental review 
process because those projects had de minimis impact 
on fish and wildlife. (Id. at p. 943.) Here, the SWRCB 
offered no breakdown of costs or other evidence to 
demonstrate that the services and benefits provided to 
the non-paying water right holders were de minimis. 
Indeed, it would be difficult to make the de minimis 
argument, given the evidence in the record regarding 
the role of the Division in protecting pre-1914 water 
rights and the allocation of Division resources. As pre-
viously noted, the resources of the Division are allo-
cated as follows: 

(1) Processing applications and petitions – 
25 percent; 

(2) Environmental review – 18 percent; 

(3) Bay-Delta Project – 6 percent; 

(4) Licensing and compliance – 21 percent; 

(5) Hearings – 11 percent; 

(6) Overhead – 19 percent. 

 Accordingly, we conclude the SWRCB failed to sus-
tain its burden to show “ ‘the basis for determining the 
manner in which the costs [were] apportioned [under 
California Code of Regulations, title 23, section 1066], 
so that charges allocated to a payor [bore] a fair or rea-
sonable relationship to the payor’s burdens on or ben-
efits from the regulatory activity.’ ” (Sinclair, supra, 15 
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Cal.4th at p. 878, quoting SDG&E, supra, 203 Cal.App.3d 
at p. 1135.) 

 The SWRCB argues that the “polluter pays” ra-
tionale of SDG&E applies to justify the annual fee al-
location in this case because “[t]he regulatory activities 
the fees support serve an important public purpose 
and so constitute a valid exercise of the police power.” 
The SWRCB stresses that fulfilling the constitutional 
mandate to maximize the beneficial use of water (Cal. 
Const., art. X, § 2) also means preventing waste and 
unreasonable use. Paraphrasing the language of SDG&E, 
but without citing factual support, SWRCB asserts 
that “[t]he purpose for the Division’s existence is to 
regulate the diversion and use of water, and it is rea-
sonable to allocate its costs based on the premise that 
the greater the diversion authorized, the greater the 
regulatory job.” (See SDG&E, supra, 203 Cal.App.3d at 
pp. 1147-1148.) The SWRCB did not provide any evi-
dence to show the allocation of the actual cost of Divi-
sion services provided to the holders of riparian, pueblo 
and pre-1914 appropriative water rights which hold 38 
percent of the water subject to water rights. Nor was 
there evidence of the actual cost of Division services 
provided to the Bureau which holds 22 percent of the 
water subject to water rights. Without any evidence to 
show the allocation of actual costs of Division services 
to those collectively representing 60 percent of water 
diverted, we reject the claim the “polluter pays” ra-
tionale justifies imposing annual fees on the license 
and permit holders who represent the remaining 40 
percent. At the same time, however, we reject plaintiffs’ 
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argument there was an inequitable apportionment of 
fees among the designated annual fee payers. Although 
the SWRCB did not offer evidence of the actual cost of 
billing the annual fees, we cannot say a $100 minimum 
annual fee was an unreasonable estimate of that cost. 

 
IV 

Federal Contractors 

 As we explained, the Bureau operates the CVP un-
der water rights permits issued by the SWRCB. Vari-
ous public agencies contract with the Bureau for the 
care, operation and maintenance of the CVP. These fed-
eral contractors are responsible for the control, distri-
bution and use of the water subject to their contracts. 
Federal contracts account for only 6.6 million acre-feet 
of the nearly 116 million acre-feet of water held under 
the Bureau’s permits. 

 
A. Sections 1540 and 1560 Are Constitutional 

On Their Face 

 The NCWA and CVPWA plaintiffs challenge the 
annual fees imposed on the federal contractors pursu-
ant to sections 1540 and 1560 and regulation 1073 on 
grounds the fees violate the Supremacy Clause of the 
United States Constitution. (See McCulloch v. Mary-
land (1819) 4 Wheat. 316 [4 L.Ed. 579].) They also ar-
gue that the classifications drawn by the Legislature 
and the SWRCB in assessing annual fees against the 
federal contractors are irrational and arbitrary in vio-
lation of the state and federal rights of equal protection 
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and substantive due process. (U.S. Const., 14th Amend.; 
Cal. Const., art. I, § 7; 42 U.S.C. § 1983.) 

 Under the doctrine of sovereign immunity, the fed-
eral government is immune from taxation by a state. 
(New York State Dept. of Environmental Conservation 
v. United States Dept. of Energy (N.D.N.Y. 1991) 772 
F.Supp. 91, 95.) Section 1540 provides that if “the fee 
payer has sovereign immunity under section 1560,” the 
SWRCB “may allocate the fee . . . , or an appropriate 
portion of the fee . . . , to persons or entities who have 
contracts for the delivery of water” from the fee payer. 
(Italics added.) Section 1560, subdivision (a) states 
that fees may be collected only “to the extent author-
ized under federal law. . . .” Given this language, we 
conclude neither section 1540 nor 1560 sanctions im-
position of a fee that violates the Supremacy Clause or 
state and federal rights to equal protection and due 
process. Once again, the difficulty is in the application 
of the statutes. 

 
B. The Fees Are Unlawful As Applied by Regu-

lation 1073 

 Citing several federal cases, the NCWA and 
CVPWA plaintiffs argue the SWRCB violated the Su-
premacy Clause by charging the federal contractors 
annual fees at the rate of $0.03 per acre-foot for close 
to the entire 116,331,177 acre-feet of water the Bureau 
holds under its permits and licenses.23 Plaintiffs point 

 
 23 See computation of the federal contractors’ annual fees at 
pages 23 to 24, ante. 
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out that “nowhere in the brief or in the record is there 
any evidence that any effort was made to determine 
what share of the claimed federal regulatory costs 
were fairly allocable to the CVP contractors. Instead, 
the entire federal burden was meted out proportion-
ately to water uses that amount to less than 5% of wa-
ter subject to federal permits and licenses.” The 
SWRCB responds that it is justified in basing annual 
fees on the face value of the Bureau’s water rights be-
cause limitations on the federal contractors’ use of the 
water “are due to restrictions on the permits and li-
censes themselves, and not the contracts.” The SWRCB 
offers nothing to support this claim. We conclude the 
fee schedule formula included in regulation 1073 is un-
lawful. 

 “[A]bsent its consent, the federal government and 
its instrumentalities are absolutely immune from di-
rect taxation by a State. [Citations.]” (New York State 
Dept. of Environmental Conservation v. United States 
Dept. of Energy, supra, 772 F.Supp. at p. 95.) In other 
words, a state may not impose a fee or tax on federal 
property interests.24 (See City of Detroit v. Murray 
Corp. (1958) 355 U.S. 489, 492 [2 L.Ed.2d 441, 445].) To 
successfully defend a Supremacy Clause challenge to a 
tax on persons or entities that contract with the federal 
government, the state or local taxing authority must 

 
 24 Federal cases make no distinction between fees and taxes 
for purposes of Supremacy Clause analysis because “both have 
their common source in the sovereign power of taxation.” (See 
United States v. Anderson Cottonwood Irrigation Dist. (N.D. Cal. 
1937) 19 F.Supp. 740, 741.) 
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segregate and tax only the possessory interest the con-
tractor has in the property. (See United States v. 
County of Fresno (1977) 429 U.S. 452, 453 [50 L.Ed.2d 
683, 686] (County of Fresno); compare United States v. 
Nye County Nevada (9th Cir. 1991) 938 F.2d 1040, 1043 
(Nye County); United States v. Hawkins County, Ten-
nessee (6th Cir. 1988) 859 F.2d 20, 24 (Hawkins 
County); and United States v. State of Colorado (10th 
Cir. 1980) 627 F.2d 217, 221 (State of Colorado).) 

 In County of Fresno, the United States Supreme 
Court upheld imposition of an annual use or property 
tax on federal employees on their possessory interest 
in housing owned by the United States Forest Service. 
The Forest Service required the affected employees to 
live in the housing it provided so they would be nearer 
their job sites and therefore better able to perform 
their duties in the national forests. (429 U.S. at p. 454 
[50 L.Ed.2d at p. 686].) The Forest Service viewed oc-
cupancy of the houses as partial compensation for 
the work of its employees. It deducted from their 
paychecks an amount fixed by “estimating the fair 
rental value of a similar house in the private sector 
and then discounting that figure to take account of ” 
other factors relating to location, absence of customary 
amenities and the Forest Service’s exercise of rights as 
owner of the housing. (Id. at pp. 454-455.) The employ-
ees challenged an annual use or property tax imposed 
by Fresno and Tuolomne Counties based on the an- 
nual estimated fair rental value of the houses. (Id. at 
pp. 456-457.) The United States Supreme Court ruled 
that a state may, “in effect, raise revenues on the basis 
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of property owned by the United States as long as that 
property is being used by a private citizen . . . and so 
long as it is the possession or use by the private citizen 
that is being taxed.” (Id. at p. 462.) Stated differently, 
“The use of property of the United States may be taxed 
to a private contractor, even if the economic burden of 
the tax is ultimately borne by the United States, but 
only to the extent that the contractor has the beneficial 
use of the property. That is, the contractor may not be 
taxed beyond the value of his use. The use of property 
in connection with commercial activities carried on 
for profit is a separate and distinct taxable activity.” 
(Hawkins County, supra, 859 F.2d at p. 23, italics 
added.) 

 State of Colorado involved a county’s attempt to 
impose a “user” tax on Rockwell International Corpo-
ration (Rockwell), which operated the Rocky Flats nu-
clear weapons plant under contract with the United 
States government. The challenged statute stated that 
the user of real property was “ ‘subject to taxation in 
the same amount and to the same extent as though the 
lessee . . . were the owner of such property. . . .’ ” (627 
F.2d at p. 218.) The county assessor based Rockwell’s 
tax on the assessed value of the land, improvements, 
and machinery and equipment at Rocky Flats. (Ibid.) 
The Tenth Circuit observed that Rockwell provided 
managerial services at Rocky Flats but did “not have 
any lease, permit or license to the property in question, 
which is owned in fee simple by the United States.” (Id. 
at p. 219.) It ruled the tax unconstitutional, concluding 
that “the ‘substance’ of the . . . procedure is not to tax 
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Rockwell’s ‘use’ of government owned property, but to 
lay an ad valorem general property tax on property 
owned by the United States.” (Id. at p. 221.) Rockwell 
had no property interest separate from that of the 
United States. 

 The Sixth Circuit reached a similar result in Haw-
kins County. In that case, Holston Defense Corpora-
tion, a private contractor, operated and maintained the 
Holston Army Ammunition Plant under a cost-plus 
contract with the United States government. (859 F.2d 
at pp. 21-22.) The Tennessee Legislature enacted a 
statute which assessed property of the United States 
to the user of the property “at its real property value, 
minus a deduction for any contractual restrictions on 
its use, unless the property [was] used for an exclu-
sively public purpose, or the user [was] an agent or in-
strumentality of the United States.” (Id. at p. 22, fn. 
omitted.) The county assessor calculated the tax based 
on the replacement cost of real and personal property 
at the munitions facility. (Ibid.) Acknowledging that a 
private contractor may be taxed on its use of federal 
property – but only to the extent of its beneficial use – 
the Sixth Circuit concluded that the Tennessee statute 
“fairly cannot be said to impose a tax on Holston’s ben-
eficial use. . . .” (Id. at p. 23.) Instead, the statute as-
sessed the purported user tax “at a value determined 
pursuant to other sections of the code which spell out 
the procedure for calculating the value of real property 
for purposes of the state’s ad valorem tax.” (Ibid.) 
“Since Holston [was] determined not to have a real 
property interest in the facility, Tennessee’s attempt to 
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tax Holston resulted in what was, in reality, a tax upon 
the United States itself.” (Id. at p. 24.) 

 In Nye County, the United States successfully 
challenged imposition of a personal property tax against 
Arcata Associates, Inc. (Arcata), an independent fed-
eral defense contractor at an Air Force installation in 
Nevada. (938 F.2d at p. 1041.) The court noted that 
“[t]he Air Force directs Arcata’s operation of all govern-
ment-owned equipment. Arcata does not have the right 
to use the equipment for its own account or business. 
It has no property interest in the equipment. Its only 
access to the equipment is at the time and place and in 
the manner directed by the United States.” (Ibid.) The 
Ninth Circuit ruled the tax violated the Supremacy 
Clause by comparing tax measures that have survived 
with those that have perished in the face of constitu-
tional challenge. (Id. at p. 1042.) Citing County of 
Fresno, it emphasized that “[t]he survivors have been 
tax measures imposed on an isolated possessory inter-
est or beneficial use of United States property. The per-
ished have been tax measures levied on the property 
itself.” (Ibid.) The Ninth Circuit struck down the Nye 
County tax, stating, “Here, the property belongs to the 
United States. Arcata has no leasehold interest in it, 
but merely has the privilege, terminable at the will of 
the government, to use the property at the time and 
place and in the manner directed by the United States. 
Nye County makes no attempt to segregate and tax any 
possessory interest Arcata may have in the property, 
or Arcata’s beneficial use of the property. Nye County 
simply taxes Arcata as if it were the owner of the 
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property. The tax effectively lays ‘an ad valorem gen-
eral property tax on property owned by the United 
States.’ ” (Id. at p. 1043, italics added & omitted.) 

 These four cases demonstrate that the SWRCB 
has authority to impose a regulatory fee on the federal 
contractors, but only to the extent of the federal con-
tractors’ contractual interest in the Bureau’s water 
rights permits. Sections 1540 and 1560 do not impose 
an unlawful levy on the federal contractors, but regu-
lation 1073’s formula for allocating annual fees vio-
lates the Supremacy Clause by requiring the federal 
contractors to pay for the entire amount of annual fees 
that would otherwise be imposed on the Bureau. 

 
V 

Remedies 

A. Declaratory Relief 

 Based on the foregoing analyses, we declare the 
fee schedule formulas set forth in regulations 1066 and 
1073 unconstitutional and invalid. To avoid serious 
disruptions of the work of the Division, on remand the 
superior court shall issue an order staying further pro-
ceedings before the SWRCB or BOE and otherwise 
maintaining the fee schedule formula as presently in-
terpreted and implemented by the SWRCB, such order 
to remain in effect until the SWRCB adopts new fee 
schedule formulas in accordance with the views ex-
pressed in this analysis. However, the SWRCB must 
correct the deficiencies and adopt new fee schedule for-
mulas within 180 days of the finality of this opinion. 
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(See Morning Star Company v. State Board of Equali-
zation (2006) 38 Cal.4th 324, 340-342.) 

 
B. Refunds of Annual Fees 

 The fee adjustment authorized by section 1525, 
subdivision (d)(3) provides an adequate mechanism to 
compensate annual fee payers when the SWRCB col-
lects more revenue than required under the Budget 
Act to cover the Division’s costs. Our challenge is to 
construct a remedy to refund fees, if any, that were un-
lawfully imposed on individual permit and license 
holders and federal contractors under the fiscal year 
2003-2004 fee schedule formulas set forth in regula-
tions 1066 and 1073. We are mindful that any disrup-
tion in the collection of annual fees would seriously 
undermine the Division’s program. We are also aware 
of the need to provide a simple and accessible refund 
process for individual fee payers within the existing 
statutory and regulatory structure. We requested and 
received supplemental briefing from the parties on the 
remedies available. 

 The procedure for challenging the fees bears on 
the remedy available. As we explained, the SWRCB 
contracts with the BOE to collect and refund annual 
fees.25 Sections 1126 and 1537 and regulations 1074 
and 1077 limit the BOE’s typical role under the Fee 
Collection Procedures Law (Rev. & Tax. Code, §§ 55001 
et seq.) Thus it is for the SWRCB, not the BOE, to de-
termine whether “a person or entity is required to pay 

 
 25 See pages 17-18, ante. 
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a fee” and whether the amount of the fee was incor-
rectly calculated. (Cal. Code Regs., tit. 23, § 1077, subd. 
(c).) Although the SWRCB lacks power to rule a statute 
unconstitutional or unenforceable unless an appellate 
court has made that determination (Cal. Const., art III, 
§ 3.5), the SWRCB advises that the California Consti-
tution “does not prohibit a party from raising a consti-
tutional issue as part of [a] petition challenging a 
decision or order applying the statute, however, and 
any constitutional issues should be raised before the 
administrative agency if a party wants to preserve 
those issues for judicial review.” Review is by writ of 
mandate in the superior court, not by petition for rede-
termination by the BOE. (§ 1537, subd. (b)(2).) How-
ever, persons or entities seeking refunds must first 
exhaust their remedies before the SWRCB: “A person 
may not maintain a suit in any court for the recovery 
of a fee assessed by the State Board of Equalization 
unless the person has filed a petition for reconsidera-
tion in accordance with this chapter and has either 
paid the fee in accordance with subdivision (d) or pays 
the fee within 30 days of the issuance of a reassess-
ment of the fee pursuant to subdivision (h). The peti-
tion and payment of the fee in accordance with this 
subdivision constitute a claim for refund within the 
meaning of section 55242 of the Revenue and Taxation 
Code.” (Cal. Code Regs., tit. 23, § 1074, subd. (j), as 
added in Register 2004, No. 42 (Oct. 14, 2004).) The 
BOE is authorized to accept a refund claim only after 
the SWRCB or a reviewing court has set the fee deter-
mination aside. (§ 1537, subd. (b)(3).) 
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 Because this court has declared unconstitutional 
and invalid the fee schedule formulas set forth in reg-
ulations 1066 and 1073, the BOE is authorized to ac-
cept refund claims from persons or entities who filed 
petitions for reconsideration with the SWRCB. How-
ever, in addition to staying further proceedings before 
the SWRCB and BOE, and directing the SWRCB 
to adopt new fee schedule formulas for fiscal year 
2003-2004, on remand the trial court shall direct the 
SWRCB to utilize the recalculated fee schedule for-
mula and determine if refunds are due to persons and 
entities who paid annual fees and filed petitions for re-
consideration under the invalid fee schedule formula. 
The SWRCB shall provide the refund formula to the 
BOE for refund to the aforementioned parties with in-
terest within 180 days of the finality of this opinion. 

 
DISPOSITION 

 The judgment denying plaintiffs’ petition for 
writ of mandate is reversed in part. The fee schedule 
formulas set forth in California Code of Regulations, 
title 23, regulations 1066 and 1073 are declared uncon-
stitutional and invalid. The cause is remanded to the 
superior court with directions to: (1) stay further pro-
ceedings before the SWRCB and/or BOE until the 
SWRCB adopts new fee schedule formulas and a pro-
cedure for calculating refunds if any; (2) order the 
SWRCB to adopt valid fee schedule formulas within 
180 days of the finality of this opinion; (3) order the 
SWRCB to determine the amount of annual fees im-
properly assessed under regulations 1066 and 1073 for 
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the 2003-2004 fiscal year and establish a procedure for 
calculating refunds, if any, due within 180 days of the 
finality of this opinion; and (4) order the Board of 
Equalization, through the SWRCB, to refund any an-
nual fees unlawfully collected to fee payers who filed 
timely petitions for reconsideration with the SWRCB 
and/or are subject to the January 20, 2004, stipulation 
between the NCWA, CVPWA, SWRCB and BOE. In all 
other respects, the judgment is affirmed. The parties 
shall bear their own costs on appeal. (Cal. Rules of 
Court, rule 8.276.) 

  CANTIL-SAKAUYE , J.
   
 
We Concur: 

BLEASE , Acting P.J.

SIMS , J. 
 

 
  



App. 190 

 

APPENDIX 

 

 Handout at Stakeholder Meeting, November 6, 
2003. 

 



App. 191 
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STATE WATER  
RESOURCES CONTROL 
BOARD; EDWARD C.  
ANTON, CHIEF, DIVISION 
OF WATER RIGHTS; 
STATE BOARD OF 
EQUALIZATION;  
and DOES 101 – 200, 
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  and Defendants, 
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Stuart L. Somach,  
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Daniel Kelly, Esq. 
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 Esq.  
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UNITED STATES OF 
AMERICA, BY AND 
THROUGH THE  
DEPARTMENT OF THE  
INTERIOR, BUREAU  
OF RECLAMATION, 
  Real Parties  
  in Interest. 

CALIFORNIA FARM  
BUREAU FEDERATION,  
Petitioner/Plaintiffs, 
vs. (04CS00473) 
CALIFORNIA STATE  
WATER RESOURCES  
CONTROL BOARD, 
  Respondent. 

Nancy N. McDonough, 
 Esq.  
(Ca. Farm  
 Bureau Fed.) 

 
Nature of  RULING ON SUBMITTED  
Proceedings: MATTER –  
 PETITIONERS’ MOTION FOR 
 PERMPTORY [sic] 
 WRIT OF MANDATE OF 
 PROHIBITION 
 (Taken Under Submission  
 4/15/05) 

 This matter came on regularly for hearing on Fri-
day, April 15, 2005. Stuart L. Somach appeared and ar-
gued the matter on behalf of petitioners Northern 
California Water Association, et al. David A. Battaglia 
appeared and argued the matter on behalf of petition-
ers California Farm Bureau Federation, et al. Deputy 
Attorney General Matthew J. Goldman appeared and 
argued the matter on behalf of respondents California 
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State Water Resources Board, et al. The Court heard 
oral argument and took the matter under submission. 

Having considered the written and oral arguments of 
the parties and the matters in the pleadings and the 
administrative record, the Court rules as follows: 

As a matter of clarification of the tentative ruling, the 
Court has exercised its independent judgment on is-
sues of law presented by the motion as required by law. 
References to agency discretion and deference thereto 
in the tentative ruling applied to the issue of the allo-
cation of fees among payors, as set forth in California 
Association of Professional Scientists v. Department of 
Fish and Game (2000) 79 Cal. App. 4th 935. 

The Court finds that the statutes implementing the 
challenged fees do not violate the supremacy clause of 
the United States Constitution by imposing a tax on 
the United States. Although Water Code section 
1525(a) imposes a fee on “each person or entity who 
holds a permit or license to appropriate water”, which 
in this case includes the federal Central Valley Project, 
Water Code section 1560(a) explicitly provides that 
“the fees and expenses established under this chapter 
. . . apply to the United States . . . to the extent author-
ized under federal law.” The applicable statutes fur- 
ther provide that if a fee payor (such as the United 
States) will not pay the fee based on the assertion of 
sovereign immunity, the fee may be allocated to an-
other party. (Water Code sections 1540, 1560.) The 
statutes therefore do not, on their face, violate the 
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supremacy clause by imposing a tax on the United 
States. 

With regard to the allocation of fees to Central Valley 
Project contractors, the Court has reviewed and con-
sidered the federal court cases of U.S. v. Nye County 
(9th Cir., 1991) 938 F. 2d 1040 and U.S. v. County of 
San Diego (9th Cir., 1992) 965 F. 2d 691, which were 
discussed extensively by Mr. Somach during oral argu-
ment. The Court finds that those cases dealt with pure 
ad valorem taxes imposed by a state or county on fed-
eral property used by private contractors, and not with 
the issue of whether a party that takes water under 
contract from the federal government for its own or 
commercial use may be allocated a valid regulatory fee 
that, but for sovereign immunity, would be assessed 
against the federal government. On that basis, the 
Court finds that the cited cases are not controlling au-
thority holding that the regulatory fees challenged in 
this case are void under the supremacy clause of the 
United States Constitution, either on a facial basis or 
as applied in this case. 

The tentative ruling is hereby confirmed as the final 
ruling of the Court, as follows: The motion for peremp-
tory writ of mandate or prohibition is denied. 

Counsel for the parties are directed to meet and confer 
regarding the scheduling of further proceedings in this 
matter and thereafter to set a status conference at a 
mutually-agreeable time after confirming the Court’s 
availability with the Clerk. 
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Counsel for respondent is directed to prepare a formal 
order and judgment denying the petition for writ of 
mandate, submit them to counsel for petitioner for ap-
proval as to form, and thereafter submit them to the 
Court for signature and entry of judgment pursuant to 
Rule of Court 391. 

For informational purposes, the tentative ruling issues 
[sic] by the Court April 14, 2005 is stated below: 

 “The following shall constitute the Court’s tenta-
tive ruling on the Motion for Peremptory Writ of Man-
date and Prohibition, set for hearing on Friday, April 
15, 2005. The tentative ruling shall become the ruling 
of the Court unless a party desiring to be heard so ad-
vises the clerk of this Department no later than 4:00 
p.m. on the court day preceding the hearing, and fur-
ther advises the clerk that such party has notified the 
other side of its intention to appear. 

 The Requests for Judicial Notice of plaintiffs/ 
petitioners Northern California Water Association, et 
al., filed on February 1, 2005, and March 29, 2005, are 
granted. No objection has been made by respondents, 
and the matters contained in the Requests are proper 
subjects for judicial notice pursuant to Evidence Code 
section 452(c) as official acts of the legislative depart-
ment of this State. 

 With regard to respondents’ Request for Judicial 
Notice filed March 9, 2005, to which certain objections 
have been filed, the Court makes the following rulings: 
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1. The objections to Exhibits A, F, J, K and M are 
sustained on the ground that these materials 
do not fall within the scope of permissive judi-
cial notice under Evidence Code section 452. 
The Request is therefore denied as to these 
items. 

2. The objections to Exhibits B, C, D, E, G, H, I L, 
N P,Q R and S are sustained in part and over-
ruled in part. These materials are subject to 
judicial notice pursuant to Evidence Code sec-
tion 452(c) in that they are official acts of the 
executive or legislative departments of this 
State and the United States. While the Court 
may take judicial notice of the fact that the 
orders, reports, decisions and resolutions were 
issued, and of their contents, the Court may 
not take judicial notice of the truth of the facts 
stated in those documents. (See, Shaeffer v. 
State (1970) 3 Cal. App. 3d 348, 354.) 

 In this matter, plaintiffs/petitioners have mounted 
a broad-based challenge to the system of fees respond-
ent enacted pursuant to Water Code section 1525. The 
fee system, which is set forth in 23 C.C.R. sections 
1061, et seq., is intended to fund the operations of re-
spondent’s Division of Water Rights. Plaintiffs/ 
petitioners allege numerous deficiencies in the fee pro-
gram and in the details of its structure. Among these 
alleged deficiencies, the principal ones are that the fees 
constitute an illegal ad valorem property tax, that the 
fees are not charged for a valid regulatory program, 
that the gross amount of the fees collected exceeds the 
cost of any regulatory program that may exist, and 
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that the allocation of the fees among the payors is im-
proper. Other deficiencies are also alleged as a basis for 
invalidating the fee program. Many of those alleged de-
ficiencies are related to or flow from the principal 
points listed above; the fact that the Court has not de-
scribed or ruled on all of the myriad of arguments 
raised by plaintiffs/petitioners specifically in this ten-
tative ruling should not be taken as an indication that 
the Court has not considered them in detail in render-
ing this ruling. 

 Distilled to its essence, this is a dispute over 
whether the charges imposed by respondent are valid 
fees or an invalid tax that violates the State Constitu-
tional provisions commonly referred to as Proposition 
13. (Constitution, Article 13A.) 

 The parties have cited the Court to a number of 
reported cases that deal with the distinction between 
taxes and fees. Although none of the cases appear to be 
directly on point, certain basic principles can be drawn 
from them that provide a framework for resolving this 
case. The overriding principle that emerges from the 
case law is that a charge imposed by a governmental 
entity that may be characterized as a legitimate regu-
latory fee is not a tax within the scope of Article 13A. 
(See, Sinclair Paint Co. v. State Board of Equalization 
(1997) 15 Cal. 4th 866.) Flowing from this basic con-
cept is the principle that a charge may be found to be 
a valid regulatory fee when three conditions are satis-
fied: 1) the charge is imposed to pay the costs of a le-
gitimate regulatory program; 2) the gross amount 
collected through the charge from all payors does not 
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exceed the cost of the program; and 3) the allocation of 
charges among the payors is done on a reasonable ba-
sis that bears some relationship to the benefits the 
payors receive from the system and the burdens they 
impose upon it. (See, Sinclair Paint Co. v. State Board 
of Equalization (1997) 15 Cal. 4th 866; California As-
sociation of Professional Scientists v. Department of 
Fish and Game (2000) 79 Cal. App. 4th 935.) 

 The Court has applied these principles to the issue 
of respondent’s fee structure and finds that the three 
conditions described above have been satisfied. The 
charge [sic] respondent has imposed pursuant to Water 
Code section 1525 and applicable regulations therefore 
constitute a valid regulatory fee. 

 The Court finds that the activities of respondent’s 
Division of Water Rights for which the charges are im-
posed constitute a legitimate regulatory program. The 
specific activities, which the charges are intended to 
support, are listed in Water Code section 1525(c). All 
such activities appear to the Court to be clearly related 
to the regulation and supervision of the legal system of 
water rights and water appropriation in California. 
With its reference to such classically regulatory activ-
ities as “issuance, administration, review, monitoring 
and enforcement of permits, licenses, certificates and 
registrations to appropriate water, water leases”, etc., 
Section 1525 specifically limits the charges to funding 
a program of regulation. On its face, therefore, the stat-
ute does not violate the law by imposing an improper 
tax; nor do the fee regulations that implement the stat-
ute by providing the specifics of the charge. 
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 The Court further finds that the gross amount col-
lected through the charge from all payors does not ex-
ceed the cost of the regulatory program. From the 
material contained in the record submitted to the 
Court, it is apparent that the total budget of the Divi-
sion of Water Rights for fiscal year 2003-2004 was  
approximately $9,000,000. The record further demon-
strates that respondent was directed by the Legisla-
ture to collect approximately $4,400,000 in charges 
during that fiscal year, and that respondent actually 
collected approximately $7,600,000. Neither amount 
exceeded the budget of the Division of Water Rights. 
Plaintiffs/petitioners have not demonstrated that the 
gross amount collected will exceed the budget of the 
Division of Water Rights in the current fiscal year or 
thereafter. At most, they have suggested that collec-
tions may exceed the target figure set forth in the 
Budget Act and thereby temporarily exceed the budget 
in a given fiscal year. Given the procedure set forth in 
Water Code section 1525(d)(3) for adjustment of the 
fees to compensate for any over-collection, the Court 
does not find that the fee program is intended to or, or 
will in effect, collect more than is needed to fund the 
regulatory program and on that basis generate reve-
nue for unrelated purposes. 

 Plaintiffs/petitioners argue that the Division of 
Water Rights engages in activities that are not 
properly characterized as regulatory and that as col-
lections approach the total budget of the Division, the 
charges are therefore being used as a general revenue-
raising tool. The Court finds that the record does not 
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support this contention. Although the record demon-
strates that the Division of Water Rights does engage 
in activities that appear to be of a general planning or 
environmental protection nature, such as Bay-Delta 
planning and protection of public trust resources, these 
activities appear to bear a sufficiently close relation to 
the regulation of water rights that they may be legiti-
mately considered to be part of the water rights regu-
latory program. The Court notes from the record that 
the budget of the Division of Water Rights is only a mi-
nor part of the budget and expenditures of respondent 
State Water Resources Control Board as a whole. This 
suggests that any planning or public trust activities 
the Division of Water Rights engages in are related to 
its own regulatory mission rather than to more gener-
alized policy matters as suggested by plaintiffs/ 
petitioners. Certainly, plaintiffs/petitioners have not 
persuasively demonstrated otherwise. 

 The Court further finds that the allocation of 
charges among the payors has been made on a reason-
able basis that bears some relationship to the benefits 
the payors receive from the system and the burdens 
they impose upon it. Under California Association of 
Professional Scientists v. Department of Fish and 
Game (2000) 79 Cal. App. 4th 935 (“CAPS”), a decision 
from the Third District which appears to be one of the 
most recent and extensive discussions of this issue, a 
state agency is permitted a fair degree of latitude in 
developing a system of regulatory fees, and in setting 
up a system of charges is permitted to consider factors 
such as the administrative burden of allocating costs 



App. 201 

 

to certain services, the difficulty of quantifying bene-
fits, and practical issues of collection and enforcement. 
The primary requirement that may be distilled from 
CAPS opinion, as well as other cases in this area, is 
that agencies are entitled to exercise discretion in set-
ting up a regulatory fee structure and they may do so 
based on a variety of reasonable financing schemes, 
with flexibility being an inherent component of reason-
ableness, provided that they apply sound judgment, 
engage in reasoned analysis and consider probabilities 
according to the best honest view of informed officials. 
Exact apportionment is not required, and apportion-
ment need not be based on a precise cost-fee ratio. 
Thus, whether an agency has acted appropriately in 
setting up a fee structure must be evaluated under a 
flexible analytic approach that takes into account the 
particular circumstances of that agency. (See, e.g., Pen-
nell v. City of San Jose (1986) 42 Cal. 3d 365; San Diego 
Gas and Electric Co. v. San Diego Air Pollution Control 
District (1988) 203 Cal. App. 3d 1132; Shapell Indus-
tries, Inc. v. Governing Board of Milpitas Unified 
School District (1991) 1 Cal. 4th 218; City of Oakland 
v. Superior Court (1996) 45 Cal. App. 4th 740.) 

 The Court finds that respondent satisfied the re-
quirements of the law in developing its fee structure. 
The Memorandum of Division Chief Victoria Whitney 
that is part of the record of this matter (AR 781-794) 
articulates the basis on which respondent adopted the 
fee structure set forth in 23 C.C.R. sections 1061, et 
seq. That Memorandum demonstrates that the fee 
structure that is challenged here was not adopted on a 
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merely arbitrary basis, but was developed after careful 
consideration of factors specific to the regulatory pro-
gram of the Division of Water Rights. In reviewing re-
spondent’s exercise of its discretion in this matter, it is 
significant that the water rights regulatory program 
presented unique challenges that appear to be unprec-
edented in the case law regarding regulatory fees. Per-
haps the greatest of these challenges was the fact that 
a significant portion of overall California water rights 
are held by the federal government. Although such 
rights may be within the reach of state regulation to 
the extent not inconsistent with Congressional direc-
tives regarding federal water projects in California 
(see, California v. U.S. (1978) 438 U.S. 645 and US. v. 
California (9th Cir., 1982) 694 F. 2d 1171), it is unclear 
whether respondent may be able to impose fees on the 
U.S. due to sovereign immunity. From the record, it ap-
pears that the federal government, through the De-
partment of the Interior and the Bureau of 
Reclamation, has taken the position that respondent 
may not do so (and on that basis respondent made a 
reasonable determination, as provided by Water Code 
section 1560, that the federal government likely would 
not pay fees). The record demonstrates that respond-
ent carefully considered this problem in developing its 
fee structure, and that its approach to overcoming the 
difficulties presented by these issues, for example, by 
providing for the allocation of fees to federal govern-
ment contractors pursuant to Water Code section 
1560(b)(2), was reasonable. Similarly, the Court finds 
that respondent appropriately considered relevant fac-
tors and articulated a reasonable basis for other 
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aspects of the system, including: imposing a two-tiered 
system of annual fees in combination with fees for cer-
tain activities; setting the fees for petitions, etc. below 
the actual average cost of acting on such petitions; set-
ting a minimum annual fee of $100; setting a fee above 
the minimum annual fee based on the size of the regu-
lated water right; and in all other respects challenged 
by the plaintiffs/petitioners. Respondent therefore 
acted within the legitimate scope of its discretion. The 
fact that other approaches might have been chosen or 
that reasonable minds might differ regarding the 
method chosen suggests that respondent acted within 
the legitimate scope of its discretion. (See, Shapell In-
dustries, Inc. v. Governing Board of Milpitas Unified 
School District (1991) 1 Cal. 4th 218.) 

 On the basis of the foregoing, the Court finds that 
the fees that are challenged in this action are legiti-
mate regulatory fees and that the allocation of those 
fees was not improper. Because the fees in question are 
legitimate regulatory fees, the Court finds that they do 
not constitute ad valorem taxes on real property 
within the scope of Article 13A. A regulatory fee is not 
an ad valorem tax on real property merely because it 
is imposed on real property. (See, e.g., Pennell v. City of 
San Jose (1986) 42 Cal. 3d 365; Garrick Development 
Co. v. Hayward Unified School District (1992) 3 Cal. 
App. 4th 320.) 

 The Court has considered the plaintiff/petitioners’ 
remaining constitutional arguments and finds that in 
light of the fact that the fee structure has a reasonable 
basis and a legitimate regulatory function, no violation 
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of the due process, equal protection or takings clauses 
of the U.S. or State Constitutions have been estab-
lished. The Court also finds that the provisions of the 
Water Code permitting fees for federal government wa-
ter rights to be allocated to contractors do not violate 
Constitutional prohibitions against state taxation of 
federal property. Under the “pass through” provisions, 
the fee does not fall on the United States itself or on an 
agency so closely connected to the government that the 
two cannot realistically be viewed as separate entities. 
(See, U.S. v. New Mexico (1982) 455 U.S. 720.) 

 The Court therefore denies the motion for a per-
emptory writ of mandate and prohibition.” 

Superior Court of California 
County of Sacramento 

BY: Cindy Jo Miller,               
 Deputy Clerk 

 
[Certificate Of Service By Mailing Omitted] 
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SUPREME COURT MINUTES 
WEDNESDAY, MAY 16, 2018 

SAN FRANCISCO, CALIFORNIA 

S248150 C075866 Third 
Appellate District 

NORTHERN CALI-
FORNIA WATER AS-
SOCIATION v. STATE 
WATER RESOURCES 
CONTROL BOARD

 
Petition for review denied 
Cantil-Sakauye, C.J., was recused and did not partici-
pate. 
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U.S. Const. art. VI, cl. 2 

This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Au-
thority of the United States, shall be the supreme Law 
of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding. 
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California Water Code (2003) 

§ 1525. Schedule of fees; Adoption of schedule 
by board 

(a) Each person or entity who holds a permit or li-
cense to appropriate water, and each lessor of water 
leased under Chapter 1.5 (commencing with Section 
1020) of Part 1, shall pay an annual fee according to a 
fee schedule established by the board. 

(b) Each person or entity who files any of the follow-
ing shall pay a fee according to a fee schedule estab-
lished by the board: 

(1) An application for a permit to appropriate 
water. 

(2) A registration of appropriation for a small do-
mestic use or livestock stockpond. 

(3) A petition for an extension of time within 
which to begin construction, to complete construc-
tion, or to apply the water to full beneficial use un-
der a permit. 

(4) A petition to change the point of diversion, 
place of use, or purpose of use, under a permit or 
license. 

(5) A petition to change the conditions of a per-
mit or license, requested by the permittee or licen-
see, that is not otherwise subject to paragraph (3) 
or (4). 

(6) A petition to change the point of discharge, 
place of use, or purpose of use, of treated waste- 
water, requested pursuant to Section 1211. 
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(7) An application for approval of a water lease 
agreement. 

(8) A request for release from priority pursuant 
to Section 10504. 

(9) An application for an assignment of a state-
filed application pursuant to Section 10504. 

(c) The board shall set the fee schedule authorized 
by this section so that the total amount of fees col-
lected pursuant to this section equals that amount 
necessary to recover costs incurred in connection with 
the issuance, administration, review, monitoring, and 
enforcement of permits, licenses, certificates, and reg-
istrations to appropriate water, water leases, and or-
ders approving changes in point of discharge, place of 
use, or purpose of use of treated wastewater. The board 
may include, as recoverable costs, but is not limited 
to including, the costs incurred in reviewing applica-
tions, registrations, petitions and requests, prescribing 
terms of permits, licenses, registrations, and change or-
ders, enforcing and evaluating compliance with per-
mits, licenses, certificates, registrations, change orders, 
and water leases, inspection, monitoring, planning, 
modeling, reviewing documents prepared for the pur-
pose of regulating the diversion and use of water, 
applying and enforcing the prohibition set forth in Sec-
tion 1052 against the unauthorized diversion or use of 
water subject to this division, and the administrative 
costs incurred in connection with carrying out these 
actions. 
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(d) 

(1) The board shall adopt the schedule of fees au-
thorized under this section as emergency regula-
tions in accordance with Section 1530. 

(2) For filings subject to subdivision (b), the 
schedule may provide for a single filing fee or for 
an initial filing fee followed by an annual fee, as 
appropriate to the type of filing involved, and may 
include supplemental fees for filings that have al-
ready been made but have not yet been acted upon 
by the board at the time the schedule of fees takes 
effect. 

(3) The board shall set the amount of total reve-
nue collected each year through the fees author-
ized by this section at an amount equal to the 
revenue levels set forth in the annual Budget Act 
for this activity. The board shall review and revise 
the fees each fiscal year as necessary to conform 
with the revenue levels set forth in the annual 
Budget Act. If the board determines that the reve-
nue collected during the preceding year was 
greater than, or less than, the revenue levels set 
forth in the annual Budget Act, the board may fur-
ther adjust the annual fees to compensate for the 
over or under collection of revenue. 

(e) Annual fees imposed pursuant to this section for 
the 2003-04 fiscal year shall be assessed for the entire 
2003-04 fiscal year. 
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§ 1540. Allocation of fee to contractor of sover-
eign immunity fee payer 

If the board determines that the person or entity on 
whom a fee or expense is imposed will not pay the fee 
or expense based on the fact that the fee payer has sov-
ereign immunity under Section 1560, the board may 
allocate the fee or expense, or an appropriate portion 
of the fee or expense, to persons or entities who have 
contracts for the delivery of water from the person or 
entity on whom the fee or expense was initially im-
posed. The allocation of the fee or expense to these con-
tractors does not affect ownership of any permit, 
license, or other water right, and does not vest any eq-
uitable title in the contractors. 

 
§ 1560. Applicability of fees to United States 
and to Indian tribes; Powers of board 

(a) The fees and expenses established under this 
chapter and Part 3 (commencing with Section 2000) 
apply to the United States and to Indian tribes, to the 
extent authorized under federal or tribal law. 

(b) If the United States or an Indian tribe declines to 
pay a fee or expense, or the board determines that the 
United States or the Indian tribe is likely to decline to 
pay a fee or expense, the board may do any of the fol-
lowing: 

(1) Initiate appropriate action to collect the fee 
or expense, including any appropriate enforce-
ment action for failure to pay the fee or expense, if 
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the board determines that federal or tribal law au-
thorizes collection of the fee or expense. 

(2) Allocate the fee or expense, or an appropriate 
portion of the fee or expense, in accordance with 
Section 1540. The board may make this allocation 
as part of the emergency regulations adopted pur-
suant to Section 1530. 

(3) Enter into a contractual arrangement that 
requires the United States or the Indian tribe to 
reimburse the board, in whole or in part, for the 
services furnished by the board, either directly or 
indirectly, in connection with the activity for which 
the fee or expense is imposed. 

(4) Refuse to process any application, registra-
tion, petition, request, or proof of claim for which 
the fee or expense is not paid, if the board deter-
mines that refusal would not be inconsistent with 
federal law or the public interest. 
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California Code of Regulations (2004) 

§ 1073. Allocation of Fees and Expenses 

(a) The Chief, Division of Water Rights (Division 
Chief ), is delegated the authority to apply Water Code 
section 1560, subdivision (b). 

(b) The Division Chief ’s determination under Water 
Code section 1540 whether the United States Bureau 
of Reclamation (USBR) is likely to decline to pay fees 
or expenses for projects within the Central Valley Pro-
ject, and any allocation of those fees or expenses, shall 
be consistent with the following criteria: 

(1) The Division Chief first shall consult with 
the USBR to ascertain whether the USBR will pay 
the applicable amount or agree to contractual ar-
rangements that, in the opinion of the Division 
Chief, provide an adequate substitute for payment 
of the fee or expense. 

(2) If the USBR declines or is likely to decline to 
pay the fee or expense or to agree to contractual 
arrangements acceptable to the Division Chief, the 
Division Chief shall allocate the fee or expense to 
the USBR’S water supply contractors in accord-
ance with subdivision (b)(2) of Water Code section 
1560. The fee or expense for projects of the Central 
Valley Project shall be prorated among the con-
tractors for the Central Valley Project based on 
either the contractor’s entitlement under the con-
tract or, if the contractor has a base supply under 
the contract, the contractor’s supplemental supply 
entitlement. This formula is expressed mathemat-
ically as follows: 
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[See Illustration In Original] 

Where: i = individual contractor 

x = supplemental water entitlement under the 
contract or total contract amount if there is no 
base supply under the contract n = number of con-
tractors 

FeeUSBR = fee or expense apportioned to the 
USBR for the Central Valley Project 

(c) If a fee or expense or portion thereof is allocated, 
pursuant to subdivision (b)(2) of Water Code section 
1560 or subdivision (b) of this section, to an individual 
water supply contractor that is a federal agency or In-
dian tribe who has declined, or is likely to decline, to 
pay the fee or expense, the Division Chief may apply 
subdivision (b) of Water Code section 1560 to the fee or 
expense or portion thereof allocated to that contractor. 

(d) If a water supply contractor allocated a portion of 
an annual fee pursuant to subdivision (b)(2) of section 
1560 of the Water Code or subdivision (b) of this section 
successfully petitions the board to reduce or eliminate 
that allocation, the board’s action on the petition shall 
not provide a basis for recalculation or reapportion-
ment of the annual fee for that fiscal year as appor-
tioned to any other contractor that has not filed a 
petition for reconsideration of its allocation. 

(e) The following definitions apply to this section: 

(1) “Base supply” means the amount of water de-
livered to a water user by USBR from the Central 
Valley Project that is designated as base supply in 
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a water supply contract between the user and the 
USBR. 

(2) “Supplemental supply entitlement” means 
the amount of water exceeding base supply deliv-
ered from the Central Valley Project to a water 
user. 
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[SEAL] United States Department 
of the Interior 

OFFICE OF THE SOLICITOR  
Pacific Southwest Region  

2800 Cottage Way  
Room E-1712  

Sacramento, California 95825-1890
 

APR 28 2005 

Ms. Victoria A. Whitney 
State Water Resources Control Board  
Division of Water Rights 
1001 I Street, 14th Floor 
Sacramento, California 95814 

Subject: Water Rights Fees, Senate Bill 1049  

Dear Ms. Whitney: 

On behalf of the United States Department of the In-
terior bureaus, including the Bureau of Reclamation 
(USBR), the Bureau of Indian Affairs, the Bureau of 
Land Management, the Fish and Wildlife Service, and 
the National Park Service (collectively, the Interior 
agencies), we follow up on our previous letter of May 
20, 2004, and now provide a substantive response to 
your letter dated January 9, 2004, regarding the pay-
ment of water rights fees associated with state Senate 
Bill 1049 (SE 1049). In recent months, the Interior 
agencies have received billing statements from the 
State Water Resources Control Board (SWRCB), as 
well as delinquency statements from the California 
Board of Equalization. 
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For the reasons stated in the attached memorandum 
and as further supported by federal case law, it is the 
position of the Interior agencies that the California’s 
water rights fee is a tax on the United States of Amer-
ica, in violation of the United States Constitution. With 
additional consultation of the Office of the United 
States Attorney, I have instructed the aforementioned 
federal agencies not to pay this tax. 

If you have any further questions, please contact Mr. 
Edmund Gee in our office, at (916) 978-6134. Thank 
you. 

  Sincerely, 

 /s/ Daniel G. Shillito
  Daniel G. Shillito 

Regional Solicitor 
 
Enclosure 

cc: J. Davis, U.S. Bureau of Reclamation –  
Mid Pacific 
K. Parr, U.S. Bureau of Reclamation – Lohantan 
F. Fryman, U.S. Bureau of Indian Affairs –  
Pacific Region 
M. Eberle, U.S. Fish and Wildlife Service – Oregon  
P. Fahmy, U.S. National Parks Service – Colorado  
K. Verburg, Office of the Solicitor – Phoenix 
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I. BACKGROUND 

SB 1049 was signed by the Governor on October 8, 
2003. It requires the SWRCB to significantly increase 
existing fees and to assess new fees pertaining to the 
administration of water rights. As a result of state 
budget cuts, the annual Budget Act requires the 
SWRCB’s water rights program to be supported by 
$4.4 million in revenues outside of the state general 
fund. SB 1049 directs the SWRCB to adopt regulations 
to implement fees to support the water rights program, 
i.e., to generate $4.4 million.1 The fees collected are to 
be deposited in a Water Rights Fund established as 
part of the state treasury. SB 1049, Art. 3, § 1550-52. 
Money from the Water Rights Fund is available “for 
expenditure, upon appropriation by the Legislature” to 
cover costs incurred by the SWRCB in administering 
water right permits and licenses, and in connection 
with any certificate that is required or authorized by 
any federal law, including the Federal Water Pollution 
Control Act, with respect to the effect of any existing 
or proposed facility, project, or construction work upon 
the quality of water. SB 1049, § 1552. The statute 

 
 1 SB 1049 explicitly directs the SWRCB to adjust the amount 
of the fee on the basis of the revenue levels specified in the annual 
Budget Act: “The board shall review and revise the fees each fiscal 
year as necessary to conform with the revenue levels set forth in 
the annual Budget Act. If the board determines that the revenue 
collected during the preceding year was greater than, or less, 
than, the revenue levels set forth in the annual Budget Act, the 
board may further adjust the annual fees to compensate for the 
over or under collection of revenue.” SB 1049, § 1525. 
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provides that the fees are supposed to be set so as to 
cover the SWRCB’s costs: 

in connection with the issuance, administra-
tion, review, monitoring, and enforcement of 
permits, licenses, certificates, and registra-
tions to appropriate water, water leases, and -

orders approving changes in point of dis-
charge, place of use, or purpose of use of 
treated wastewater. The board may include as 
recoverable costs, but is not limited to includ-
ing, the costs incurred in reviewing applica-
tions, registrations, petitions and requests, 
prescribing terms of permits, licenses, regis-
trations, and change orders, enforcing and 
evaluating compliance with permits, licenses, 
certificates, planning, modeling, reviewing 
documents prepared for the purpose of regu-
lating the diversion and use of water, applying 
and enforcing the prohibition . . . against the 
unauthorized diversion or use of water subject 
to this division, and the administrative costs 
incurred in connection with carrying out these 
activities. 

SB 1049, § 1525(c) (emphasis added). 

In addition to filing fees required whenever an entity 
files a petition, application, or registration with the 
SWRCB, SB 1049 requires a person or entity that 
holds a permit or license to appropriate water, and a 
lessor of leased water, to pay an annual fee according 
to a fee schedule established by the SWRCB. SB 1049, 
§ 1525(a). The SWRCB adopted regulations to imple-
ment SB 1049, which provide in part that “[a] person 
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who holds a water right permit or license shall pay a 
minimum annual fee of $100 [and an additional $0.025 
for each acre-foot in excess of 10-acre feet]. The 
[SWRCB] shall calculate the annual fee based on the 
total annual amount of diversion authorized by the 
permit or license, without regard to the availability of 
water for diversion . . . ” CAL. CODE REGS. tit, 23, § 1066 
(2005) (emphasis added). 

SB 1049 devotes an entire article addressing sovereign 
immunity. Section 1560 provides that the new water 
rights fees “apply to the United States and to Indian 
tribes, to the extent authorized under federal and tribal 
laws.” SB 1049, § 1560(a). Section 1560(b) provides: 

If the United States or an Indian tribe de-
clines to pay a fee or expense, or the board de-
termines that the United States or the Indian 
tribe is likely to decline to pay a fee or ex-
pense, the board may . . . (1) Initiate appropri-
ate action to collect the fee or expense . . . 
(2) Allocate the fee or expense, or an appropri-
ate portion of the fee or expense, [to persons 
or entities who have contracts for the delivery 
of water from the person or entity on whom 
the fee or expense was initially imposed] . . . 
(3) Enter into a contractual arrangement that 
requires the United States or the Indian tribe 
to reimburse the board, in whole or in part, for 
services furnished by the board . . . (4) Refuse 
to process any application, registration, peti-
tion, request, or proof of claim for which the 
fee or expense is not paid . . .  

SB 1049, § 1560(b). 
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The USBR’s permits and licenses for the Central Val-
ley Project (CVP) alone consist of approximately 52 
million acre-feet for non-hydropower uses, and approx-
imately 60 million acre-feet for hydropower uses. The 
total quantity of water authorized for diversion under 
permits and licenses for the CVP is approximately 112 
million acre-feet. Other USBR water right permits and 
licenses in California account, for an additional 3.8 
million acre-feet. At $0.025 per acre-foot, USBR’s an-
nual water rights fee would be approximately $2.9 mil-
lion. 

 
II. DISCUSSION 

1. The Federal Government is immune from state 
taxation. 

In general, the Federal Government is immune from 
state requirements, including state taxes.2 This sover-
eign immunity derives from the Supremacy Clause, 
U.S. CONST. art. VI, cl. 2, and the Plenary Powers 
Clause, U.S. CONST. art. I, § 8, cl. 17. See McCulloch v. 

 
 2 Prior California law recognized that the federal govern-
ment is exempt under sovereign immunity, from paying a state 
water rights fee. See Porter Stacey, Enrolled Bill Report for AB 
992, Resources Agency, State Water Resources Control Board 
(Aug. 20, 1970) (recognizing “the basic exemption of the United 
States from the payment of fees to states”) (stating that “[t]he Bu-
reau [of Reclamation] at present lacks authority to pay any water 
rights fees . . . ”) (recommending the signing of AB 992 to add Cal. 
Water Code § 1560, repealed by SB 1049: “No fee shall be required 
from the United States on applications, permits, or licenses to ap-
propriate water to use in furtherance of projects under the super-
vision of [USBR]”).  
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Maryland, 4 Wheat. 316, 406 (1819) (establishing that 
the Constitution and the laws made in pursuance 
thereof are supreme and control the laws of the respec-
tive states, and cannot be controlled by them). Al-
though states are also protected by sovereign immun-
ity, federal tax immunity is greater than state tax 
immunity. See S. Carolina v. Baker, 485 U.S. 505, 523 
(1988) (holding that some nondiscriminatory federal 
taxes can be collected directly from the states even 
though a parallel state tax could not be collected di-
rectly from the Federal Government).3 The recognition 
of a heightened standard for waiving the immunity of 
the federal government counters an imbalance in our 
federal structure: Whereas all the people of the states 
have representation at the federal level, all the people 
of the nation are not represented in particular states. 
See id. at 518 n.11 (collecting cases illustrating the ap-
plication of a heightened standard for waiving federal 
sovereign immunity). This heightened standard im-
plies a duty on the part of federal agencies to guard 
against state efforts to raid the federal fisc. See State 
of Maine v. Dept of Navy, 973 F.2d 1007, 1012 (1st Cir. 
1992) (opinion by Breyer) (noting that state regulatory 
fees induce “fears of unjustified raids on the federal 
treasury . . . or attempts by states to discourage federal 
activity within their borders”). 

 
 3 The sources of state and federal immunities are different; 
state immunity is grounded in a constitutional structure predi-
cated upon the States’ status as sovereign entities, whereas fed-
eral immunity arises from the Supremacy Clause. See S. Carolina 
v. Baker, 485 U.S. at 518, n.11. 
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2. The SWRCB water rights fee is an impermissible 
tax on the Interior agencies. 

The threshold question here is whether the water 
rights fee imposed under SB 1049 is an impermissible 
tax or a reasonable, legitimate fee. In National Cable 
Television, 415 U.S. 336, 340-41 (1974), the United 
States Supreme Court explained the difference be-
tween taxes and fees, emphasizing that while taxes 
must be imposed by a legislative body, fees can be as-
sessed by public agencies: 

Taxation is a legislative function, and Con-
gress, which is the sole organ for levying 
taxes, may act arbitrarily and disregard the 
benefits bestowed by the Government on a 
taxpayer and go solely on ability to pay, based 
on property or income. A fee, however, is inci-
dent to a voluntary act, e.g., a request that a 
public agency permit an applicant to practice 
law or medicine or construct a house or run a 
broadcast station. The public agency perform-
ing those services normally may exact a fee for 
a grant which, presumably, bestows a benefit 
on the applicant, not shared by other mem-
bers of society. 

Id. at 340-41. The Court struck down an FCC fee that 
was set with no regard to the value of the regulatory 
services to the regulated entity, noting that a fee struc-
ture set so as to collect revenue recovering the entire 
cost of regulating the industry was invalid, because 
“[c]ertainly some of the costs inured to the benefit of 
the public, unless the entire regulatory scheme is a 
failure, which we refuse to assume.” Id. at 343. Thus, 
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National Cable Television establishes that user fees 
(1) must bear some relationship to the benefit received 
by the payer in return for paying the fee, and (2) are 
usually assessed by public agencies charged with provid-
ing a discrete service to identifiable beneficiaries. 

The United States Supreme Court again addressed the 
distinction between taxes and fees in Massachusetts v. 
United States, 435 U.S. 444 (1978).4 Massachusetts de-
cided what circumstances make it permissible for fed-
eral agencies to assess “taxes that operate as user fees” 
against state entities, even when states have not 
passed laws specifically waiving their sovereign im-
munity. Id. at 463. The Massachusetts court laid out a 
three-prong test for distinguishing a legitimate, fed-
eral regulatory fee from an impermissible tax, the 
imposition of which would violate state sovereign im-
munity. To qualify as a user fee, the charge must (1) be 

 
 4 The three-prong test in Massachusetts case involved the cir-
cumstance of a federal agency imposing a user fee on a state en-
tity. Here, a water rights fee is imposed by the SWRCB, a state 
instrumentality, on federal Interior agencies. Recognizing that 
the contours of federal and state tax immunities are different, fed-
eral circuit courts of appeals differ on whether the Massachusetts 
test, or a more stringent standard, should be applied in cases 
where a state “fee” is imposed on a federal agency. See, e.g., No-
vato Fire Protection District v. United States, 181 F.3d 1135 (9th 
Cir. 1999) (citing approvingly City of Huntington, 999 F.2d 71, in-
fra, rather than applying Massachusetts test); United States v. 
City of Huntington, Mo., 999 F.2d 71, 73 n.4 (4th Cir. 1993) (hold-
ing Massachusetts case inapplicable); State of Maine v. Dept of 
Navy, 973 F.2d 1007, 1011 (1st Cir. 1992) (applying Massachu-
setts test); United States v. City of Columbia, W.V., 914 F.2d 151, 
154 (8th Cir. 1990) (holding Massachusetts case inapplicable). See 
also S. Carolina v. Baker, id. 
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imposed in a nondiscriminatory manner; (2) represent 
a fair approximation of the benefit received by the 
payer; and 3) be structured to produce revenues that 
will not exceed the regulator’s total cost of providing 
the benefits supplied. Massachusetts, 435 U.S. at 464-
67. 

To the extent the Massachusetts test is applicable here, 
the characteristics of the water rights fee under SB 
1049 do not satisfy all the foregoing three elements of 
a legitimate fee. With regard to the first prong, it is not 
clear that the water rights fee has been imposed in a 
nondiscriminatory manner on all similarly situated 
entities. Since the Interior agencies have abstained 
from paying the fee, the SWRCB has sought payment 
from federal water contractors pursuant to section 
1560(b) of SB 1049. Section 1560(b) allows the SWRCB 
to pass the fee otherwise imposed against the United 
States or an Indian tribe through to certain federal wa-
ter contractors. See § 1560(b), supra. Section 1560(b) 
appears discriminatory against federal water contrac-
tors, because SB 1049 does not authorize a pass-
through between other similarly-situated parties. 

SB 1049 also fails the second prong of the Massachu-
setts test. This prong requires that the levy be based on 
a fair approximation of the costs of the benefits to the 
payer – in other words, that the exaction be related to 
the value of the service that the regulator is providing 
to the entity paying the fee. The annual water rights 
fee is a flat fee assessed on the bare possession of a 
water right permit or license; it is not based on any 
particular service being provided by the SWRCB to the 
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water right holder. The annual fee is assessed regard-
less of whether any SWRCB services are required or 
provided with respect to the water right being sub-
jected to the fee. Moreover, the historical cost of actual 
services rendered by SWRCB for the USBR’s benefit is 
grossly disproportionate to the $2.9 million annual fee 
that the SWRCB now seeks to assess against the 
USBR.5 

The third prong of the Massachusetts test requires the 
fee to be structured to produce revenues that do not 
exceed the total cost to the state government of admin-
istering the regulatory program. It is unclear whether 
the SWRCB’s water right fee satisfies the third prong. 
SB 1049 specifies that if the Water Rights Fund ends 
with a surplus in a given year, the following year the 
fees will be adjusted downward (or, vice versa, follow-
ing years where there was under collection of revenue, 
the board is directed to adjust the annual fees upward). 
SB 1049, § 1525(d)(3). Federal water user organizations 

 
 5 In the past, USBR has entered into cost-reimbursable con-
tracts with the SWRCB, whereby – pursuant to 31 U.S.C. § 6303 
and other federal law – USBR is authorized to pay SWRCB for 
the cost of services that the SWRCB actually performed for 
USBR’s benefit, e.g., processing water rights applications and pe-
titions filed by USBR; processing protests filed by USBR; issuing 
permits, licenses, and change orders to USBR; responding to re-
quests by USBR for information, data, and services; and notifying 
USBR of applications and petitions by other parties that might 
affect the rights of the United States. Actual payments by USBR 
were $48,890 in 2002; $126,088 in 2003; and $124,830 in 2004. 
On April 11, 2005, USBR entered. into a cost-reimbursable con-
tract (No. 05CS203029) with the SWRCB, not to exceed $130,000 
per year through March 31, 2009. 
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contend that the fee structure, which includes a 40% 
non-collection surcharge, will enable the SWRCB to 
collect funds in excess of the amounts necessary to 
meet the expenses of implementing the regulatory pro-
gram. Although the SWRCB sought to collect fees suf-
ficient to shore up a budget shortfall of $4.4 million in 
the state fiscal year 2003-2004, it collected over $7 mil-
lion. The method by which the SWRCB assesses the 
water rights fee appears to far exceed the cost of the 
regulatory service. 

Failing each of the three prongs, California’s water 
rights fee would be characterized as an unconstitu-
tional “tax” under the Massachusetts test. As a result, 
federal sovereign immunity from state taxation oper-
ates as a shield, and the Interior agencies cannot pay 
the fee. 

 
3. Even if the water rights fee is deemed a reasona-

ble fee, rather than a tax, there is no clear and 
unambiguous waiver of federal sovereign immun-
ity to subject and authorize the Interior agencies 
to pay the fee. 

Assuming arguendo that the water rights fee imposed 
under SB 1049 is deemed to be a reasonable and le- 
gitimate fee, Congress nevertheless must authorize 
federal agencies to pay the fee under a clear and un-
ambiguous waiver of federal sovereign immunity. See 
Hancock v. Train, 426 U.S. 167, 178-79 (1976); see also 
United States v. Idaho, 508 U.S. 1, 6 (1993) (holding that 
waivers of federal sovereign immunity must be unequiv-
ocally expressed in the statutory text); Environmental 
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Protection Agency v. California ex rel State Water Re-
sources Control Bd., 426 U.S. 200, 211 (1976) (holding 
that federal installations are subject to state regula-
tion only when and to the extent Congressional author-
ization is clear and unambiguous); United States, v. Orr 
Water Ditch Co., 309 F.Supp.2d 1245, 1254-55 (2004) 
(holding that federal sovereign immunity preempts 
state law requiring the payment of fees in connection 
with a water rights change application) (citing United 
States v. Idaho). 

Indeed, Congress knows how to make such specific 
waivers of immunity, via federal statutes.6 Yet, even 
where language in the statutory text would appear to 
authorize the payment of a state fee, the United States 
Supreme Court has looked for an express waiver of fed-
eral sovereign immunity to subject the federal govern-
ment to payment of the charge. See, e.g., United States 
v. Idaho, 508 U.S. 1, 6 (finding federal sovereign im-
munity not waived [in the McCarran Amendment] 
with regard to payment of a state court filing fee in a 
state water right adjudication); Environmental Protec-
tion Agency v. California ex rel State Water Resources 
Control Bd., 426 U.S. 200, 217 (finding “the ‘service 

 
 6 For example, authority to pay a regulatory service charge 
or fee is expressed in the Federal Water Pollution Control Act (33 
U.S.C. § 1323(a)), the Resource Conservation and Recovery Act 
(42 U.S.C. § 6961(a)), the Safe Drinking Water Act (42 U.S.C. 
§ 300j6(a)), and the Clean Air Act (42 U.S.C. § 7418(a)). In con-
trast, Section 8 of the Reclamation Act of 1902 (43 U.S.C. § 383) 
does not contain a specific waiver of sovereign immunity to clearly 
and expressly authorize USBR to pay an administrative fee such 
as the SWRCB water rights fee. 
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charge’ language [in the Federal Water Pollution Con-
trol Act] hardly satisfies the rule that federal agencies 
are subject to state regulation only when and to the 
extent Congress has clearly expressed such a pur-
pose”). Therefore, any doubt that may exist as to 
whether a federal law does or does not waive immunity 
with regard to the payment of a state regulatory fee 
“should be resolved in favor of immunity.” See, e.g., Aus-
tin v. Alderman, 74 U.S. (7 Wall.) 694 (1869). 

 
III. CONCLUSION 

Based on the foregoing, the Interior agencies find that 
the SWRCB water rights fee constitutes an impermis-
sible and unconstitutional tax. In the absence of a clear 
and unambiguous waiver of sovereign immunity in a 
federal statute expressly authorizing federal agencies 
to pay the water rights fee, the Interior agencies are 
immune from the imposition of the fee and cannot pay 
the fee. 

 




