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QUESTIONS PRESENTED 

1. Whether the assessment of a penalty, in a proceeding entirely separate from and 

subsequent to a hearing on the underlying merits, constitutes a denial of due process where the 

potential magnitude of the penalty was not disclosed prior to the expiration of the deadline for 

appealing the decision on the merits, and was not reasonably ascertainable from the face of the 

pertinent regulatory criteria, leaving Petitioners unaware of the amount at stake and thereby 

depriving them of the opportunity to intelligently assess whether to appeal the decision on the 

merits. 

2. Whether it is a violation of the Fourth Amendment for the State to impose an 

administrative penalty enhancement against a party found in violation of environmental 

regulations based on that party's refusal to allow state officials access to property without a court 

order. 
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OPINION BELOW 

The opinion of the Vermont Supreme Court is published as Agency of Natural Resources 

v. Supeno, 2018 VT 30, and is reproduced on page I of the Appendix. 

JURISDICTION 

The Vermont Supreme Court issued its decision on March 16, 2018. The jurisdiction of 

this Court is invoked under 28 U.S.C. § 1257(a). 

CONSTITUTIONAL PROVISIONS 

U.S. Const., Amend. XIV, sec. 1: 

All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

U.S. Const., Amend IV: 

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 
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STATEMENT OF THE CASE 

1. Introduction 

Barbara Ernst, Barbara Supeno, and Francis Supeno ("the Supenos") are the owners of 

two adjoining properties in Addison, Vermont. In September, 2014, the Vermont Agency of 

Natural Resources ("the Agency") conducted a search of one of the two properties pursuant to an 

administrative warrant and concluded that the Supenos were in violation of certain State 

administrative rules governing septic and potable water supply systems. This Petition raises a 

due process challenge to the procedures used in assessing Petitioners with a penalty of $27,213. 

The violations and the penalty were addressed in two entirely separate proceedings. On short 

notice, Petitioners were forced into an initial hearing on the merits where the environmental 

court found them to be in violation. Although Petitioners were informed that the Agency might 

later seek to impose a penalty, they were never informed of the penalty amount. Nor was there 

any way for Petitioners to find that information for themselves given the vague and ambiguous 

nature of the criteria used by the Agency to calculate the penalty. Believing the violations to be 

minor in nature, Petitioners allowed their appeal rights to lapse as to the underlying order finding 

them in violation. They were then assessed a penalty of $27,213 in an entirely separate 

proceeding. Had they been informed of the magnitude of the penalty they Agency would later 

seek to impose, they would have exercised their appeal rights as to the first proceeding. 

Petitioners first raised their due process argument with the environmental court in the 

administrative penalty proceeding by way of a motion for summary judgment, renewing that 

argument on appeal to the Vermont Supreme Court. See Appendix at 16-1 7, 2. Petitioners 

raised their Fourth Amendment argument for the first time on appeal to the Vermont Supreme 

Court; see Appendix at 5,, 27; as the environmental court gave no indication that it would apply 
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a penalty enhancement based on Petitioners' assertion of their Fourth Amendment rights until it 

issued its decision. 

2. The Emergency Order 

On September 18, 2014, ANR applied to the environmental court for an emergency order, 

alleging that the Petitioners were in violation of certain environmental regulations, as well as the 

terms of their existing Wastewater System and Potable Water Supply Permit. The Agency 

alleged that Petitioners had on occasion allowed the property to be occupied by more than two 

people, in excess of its permitted septic capacity, and that they had created an unapproved cross­

connection between a private well and a public water supply. 

That same day, the environmental court conducted an initial telephonic hearing on the 

Agency's application, which Petitioners Barbara Supeno and Barbara Ernst found themselves 

obliged to attend on less than two hours' notice and without the benefit of counsel. The court 

immediately issued a decision, finding Petitioners to have committed the violations alleged, and 

ordering them to take prompt corrective action. Petitioners were informed that they had five 

days to request a evidentiary hearing. Petitioners timely requested a hearing, which the court 

convened on September 25, 2014. On October 2, 2014, following the conclusion of the merits 

hearing, the court issued a revised Emergency Order, finding the Petitioners to have promptly 

corrected the violations. The court invited the Petitioners to file an application for a permit 

amendment. 

The court's order states: "The Secretary retains the right to subsequently issue 

Administrative Orders, including penalties, pursuant to 10 V.S.A. § 8008 with respect to the 

violations described herein." Neither the court nor the agency provided any information on the 

penalty or the potential range of penalties that the Secretary might seek to impose. The court's 
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Order constituted a final judgment, which was appealable to the Vermont Supreme Court within 

ten days, or by October 12, 2014. See App. at 18. 

Although Petitioners did not agree that they were in violation, they did not exercise their 

right to appeal the court's Order because they were not informed as to what might be at stake. 

Having taken the required corrective action, they believed the matter resolved. In compliance 

with the court's Order, Petitioners submitted an application for permit amendment, which is still 

pending over three years later. 

3. The Administrative Order 

On August 2, 2015, months after the appeal period for the Emergency Order had expired 

and the case was closed, the Agency served Petitioners with an Administrative Order, assessing 

the Petitioners with a penalty of $29,325.00. This came as a complete surprise. Because this 

announcement came after the Petitioners' appeal rights had expired, Petitioners were unable to 

raise any challenge to the findings of fact that served as the basis for the proposed penalty. By 

waiting until after the expiration of the appeal period, the Agency effectively thwarted any 

attempt to undercut the proposed penalty on the facts. Had the Petitioners been made aware of 

the potential magnitude of the penalty they faced, they would not have allowed their appeal 

rights relative to the emergency proceedings to lapse. As it was, neither the finding that 

Petitioners were in violation, nor the underlying findings of fact, were any longer open to 

challenge under basic principles of res judicata and collateral estoppel. 

Petitioners appealed the Agency's Administrative Order to the environmental court, 

which opened a separate matter to conduct a de nova review of the Agency's application of its 

penalty criteria. The environmental court held a penalty hearing on April 20, 2017. This hearing 

was focused solely on the application of the penalty criteria, which are adopted by rule and set 
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forth in the Agency's "Administrative Penalty Form." The court noted that the Petitioners had 

committed a "Class II" violation because they had engaged in "activities or construction initiated 

before the issuance of all necessary environmental permits." Running through the remaining 

criteria, the court found that the violations posed a "moderate potential impact" on public health, 

safety, welfare, and the environment; that Petitioners had reason to know the violation existed; 

that the violations were of long duration; that there were no mitigating circumstances; and that it 

would be appropriate to increase the penalty to deter Petitioners and the "regulated community" 

from committing future violations. 

4. The Cross-Connection 

The environmental court heard testimony that despite the existence of a physical 

connection between the piping for the water systems for 306 and 330, the well was inoperable. It 

had been decommissioned in November, 2010 through a combination of disconnecting it from 

the electrical panel, fully depressurizing the tank, opening the boiler drains, and establishing air 

gaps within the system. The Petitioners' uncontroverted testimony was that from the time the 

connection to the public water supply was established, the well was never at any time online. No 

actual impact resulted from the cross-connection. However, the Agency argued, and the court 

accepted, that the cross-connection posed a threat of potential harm, merely because harm was 

conceivable. 

5. The Septic System 

Petitioners began renting the property at 306 Fisher Point Road to vacationers in the 

summer of 2010, occasionally to groups of more than two. Petitioners did not understand 

applicable regulations to limit their ability to have occasional extra guests stay at the property. 
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The Agency's witnesses admitted that they had no information to suggest that Petitioners 

actually knew that this constituted a permit violation. 

At trial, all witnesses agreed that the septic system was at all times functioning as 

intended, and that there was never any actual risk of harm to the public health, safety, welfare or 

the environment. Petitioners' expert, a professional engineer with decades of experience in 

septic design and permitting, reviewed the occupancy records for the 306 Fisher Point Road 

property in light of actual water usage, and concluded that there was never even any potential 

risk of harm. Rather than attempt to discredit this testimony, the Agency took the position that 

the mere presence of an extra bed in the house presented an existential threat of potential harm. 

The court agreed with the Agency's position that any possibility of altering the levels of use 

presented a per se potential for harm. Applying the Agency's penalty criteria, the court 

concluded that this represented a "moderate potential impact from the potential failure of a 

wastewater treatment system." 

6. The Environmental Court' s Decision 

The environmental court issued its penalty decision on May 15, 2017. It assessed a fine 

of $27,213.00, and found no mitigating circumstance in Petitioners' prompt corrective action. 

Although the court acknowledged that Petitioners permitted inspectors to enter their property 

upon being presented with a copy of the court's access order, the court deemed it appropriate to 

assess a penalty enhancement in light of the fact that Petitioners initially denied entry to Agency 

officials: "In reviewing the importance of establishing a penalty that will have a deterrent effect 

upon Respondents, we consider that Respondents were not cooperative with ANR and denied 

ANR access at the time of the original site visit." App. 11. The court thus penalized Petitioners 

for asserting their Fourth Amendment rights. 
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The testimony at trial established that the well and the connection to the public water 

supply were never online at the same time, and that the connection to the public water supply 

was only established in November, 2010, at the same time the well was decommissioned. 

Nevertheless, the court found a cross-connection was in place "at a minimum" from October 

2009 to November 2011. The court found this to be a violation of "moderate" duration, and 

increased the penalty accordingly. 

The court refused to consider evidence relating to penalties imposed in analogous 

matters. The court also declined to consider evidence relating to actual occupancy of the 

property, which is the only evidence that logically ought to be considered in assessing "potential 

impact." 

7. Tue Vem1ont Supreme Court Decision 

The Petitioners timely filed a notice of appeal with the Vermont Supreme Court. The 

Vermont Supreme Court affirmed the environmental court's decision in all respects. The court 

held that because the Petitioners were on notice of the fact that a penalty might later be imposed, 

Petitioners were afforded all the process they were due. Decision at 4-5. However, the court 

failed to address Petitioners' argument that knowledge of the penalty amount was critical to 

assessing whether to appeal or not. The court also incorrectly concluded that the environmental 

court did not penalize Petitioners for exercising their Fourth Amendment rights, ignoring the 

plain language of the environmental court decision, quoted above. Decision at 12. 
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ARGUMENT 

1. Due Process Requires That Parties Be Informed of the Amount of 
a Pi-oposed Penalty Prior to the Expiration of Their Appeal Rights. 

Petitioners were deprived of due process because they were not informed of the amount 

of the penalty the Agency would seek to impose until after their appeal rights relative to disputed 

facts had lapsed. Knowledge of the amount of the penalty the Agency would later seek to 

impose was indispensable to an intelligent assessment of whether to appeal the Emergency 

Order. Had Petitioners been aware of the magnitude of the proposed penalty, they would have 

exercised those appeal rights. They were unfairly deprived of that opportunity because the 

Agency did not disclose this information in time for them to exercise those rights. 

The Due Process clause of the United States Constitution provides persons threatened 

with a governmental deprivation of life, liberty, or property, with a right to adequate notice and 

an opportunity to be heard. See Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972); U.S. 

Const., Amend XIV, § 1. "The right to be heard is worth little unless one is informed that the 

matter is pending and can choose "whether to appear or default, acquiesce or contest." Town of 

Randolph v. Estate of White, 166 Vt. 280,283,693 A.2d 694 (1997). A party who is not 

provided with notice of what is at stake in a legal proceeding is deprived of his or her ability to 

make an intelligent decision as to whether to appear, default, acquiesce, or contest. See id; see 

also Ottenheimer Pub!. Inc. v. Employment Sec. Admin., 340 A.2d 701, 704 (Md. Ct. App. 1974) 

(purpose of notice is to "provide sufficient information so that [parties] may decide if an appeal 

is in their interest."). "[T]o be constitutionally sufficient, the notice must communicate the 

interest at stake .... " Schulte v. Transportation Unlimited, Inc., 354 N.W.2d 830, 834 (Minn. 

1984); see also City of East Orange v. Kynor, 893 A.2d 46, 51 (N.J. App. Div. 2006) (finding 

violation of due process where City sought payment in an amount above that stated in the 
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complaint and published notice); Tafti v. County of Tulare, 130 Cal. Rptr. 3d 472,480 & n.9 

(Cal. Ct. App. 2011) (notice must specify the scope of the hearing and what is at stake); Mizell v. 

Rutledge, 328 S.E.2d 514,518 (W. Va. 1985) (notice must inform a party of the specific 

consequences of Agency's determination). 

To determine what process is due, the courts look to three factors: "(l) the private interest 

affected by the official action, (2) the risk of an erroneous deprivation of the interest under the 

procedures used, and (3) the governmental interests involved, including fiscal and administrative 

burdens." Town of Randolph, 166 Vt. at 283, 693 A.2d 694 (citing Mathews v. Eldridge, 424 

U.S. 319, 334-35 (1976)). The greater the property interest at stake, the more due process 

requires in terms of procedural safeguards. See Comito v. Police Board of Chicago, 739 N.E.2d 

942, 949 (Ill. Ct. App. 2000) ("[D]ue process is a flexible concept which requires different levels 

of protection depending on the level of protectable interest at stake; the more significant the 

property interest, the more process is due."). 

There should be no denying that a penalty of $27,213 affects a substantial private interest. 

In the Petitioners' case, a penalty this high is financially ruinous. In addition, the fast-track 

procedures that apply when the environmental court is called upon to issue an emergency order 

practically ensure that any defense will be less than fully developed. See V.R.E.C.P. 4(c)(3) 

(party must move for merits hearing within five days of the date of an emergency order, hearing 

must be held within five days of the filing of the motion). In this case, Petitioners had just one 

week to prepare for the hearing, even though there was never any emergency - neither the septic 

system nor the cross-connection ever presented any risk of actual harm. 
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The subjective nature of the Agency's penalty criteria afforded the Petitioners with 

inadequate warning that their unwitting actions would subject them to a penalty of over $27,000. 

Neither the statute nor related penalty decisions provided fair warning to Petitioners that they 

were facing a penalty on this order of magnitude. Under the Agency's administrative penalty 

criteria, the amount of the penalty is largely a matter of interpretation, driven by subjective 

considerations. The Agency calculated its proposed penalty based on a variety of vague and 

ambiguous criteria, such as whether an actual or potential impact is classified as "minor" or 

"moderate;" whether the Agency deems "mitigating circumstances" or "deterrent effect" 

sufficient to warrant a penalty adjustment; or the indeterminate point where usage levels rise to a 

degree that should be deemed a violation of occupancy limits set under a party's wastewater 

permit. These subjective criteria resulted in a largely ad hoc pro~ess that is in and of itself a 

violation of due process. See Las Vegas v. Nevada Indus. , Inc., 772 P.2d 1275, 1277 (Nev. 

1989). Decisions "arrived at without reference to any standards or principles are arbitrary and 

capricious; such ad-hoc decision-making denies an applicant due process of law." In re MVP 

Health Ins. Co., 2016 VT 111 ~ 20, 155 A.3d 1207 (quoting In re Miserocchi, 170 Vt. 320, 325, 

749 A.2d 607 (2000)) (internal bracketing omitted). As constituted, the penalty criteria failed to 

provide Petitioners with adequate notice of the amount of the penalty that the Agency would 

seek to impose. 

The Agency may argue that Petitioners were on notice of the potential range of penalties 

it might impose because those penalties are authorized under statute and related regulations. See 

10 V.S.A. 8010(c)(l) (establishing maximum penalty amount of$170,000). This argument 

should be rejected. Failure to inform a party of applicable appeal procedures should not be 

deemed cured by virtue of the existence of a statute or related regulations. Town of Randolph, 
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166 Vt. at 697, 693 A.2d 694 ("[T]he notice must state the facts that support the finding of a 

violation, the action the state intends to take, and information on how to challenge the notice.") 

(emphasis added). The mere existence of vaguely formulated statutory or regulatory authority 

was insufficient to inform Petitioners of the very substantial penalty the Agency would later seek 

to impose. 

The administrative and financial burdens involved in timely disclosure of this 

information would have been inconsequential. The Agency had all the information it needed to 

arrive at a penalty determination prior to the expiration of the appeal period. Allowing the 

Agency to impose a penalty after its expiration deprived the Petitioners of a fair opportunity to 

challenge the factual findings underlying that penalty. Principles of due process prohibit the 

imposition of undisclosed remedies: "[R]elief cannot be granted if the party against which it is 

granted was prevented from raising appropriate defenses or submitting evidence because it did 

not know that the remedy was being considered." Prue v. Royer, 2013 VT 12 at ,r 53, 67 A.3d 

895. 

The environmental court found that penalties imposed in other comparable cases were 

irrelevant. But while the facts and circumstances will vary from case to case, this information 

was in fact highly relevant as courts routinely look to similar cases for guidance in assessing 

penalties. See, e.g., United States v. Emerson, 107 F.3d 77, 81 & n. 9 (I51 Cir. 1997) (review of 

penalties imposed in similar cases may be instructive in evaluating appropriate range of 

penalties). Petitioners provided the environmental court with a number of decisions in other 

enforcement matters, which the court refused to consider. These cases plainly showed that the 

penalty imposed here was greatly in excess of what had been imposed in other similar cases. 
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The highly subjective nature of the Agency's penalty criteria, against the backdrop of 

relatively modest penalties imposed in other similar cases, provided no fair warning of the 

amount of the proposed penalty. The loss of appeal rights is not merely an academic issue. The 

five days that the Supenos had to prepare for the "emergency" hearing was not adequate time. 

After the hearing the Supenos became aware of facts that might have changed the outcome. If 

they had known that the findings from that first case would have exposed them to a $27,000 

penalty in a subsequent proceeding, they would have challenged those findings. 

Notwithstanding the Agency's assertion to the contrary, the Supenos were not made aware of the 

consequences they faced before they allowed their appeal rights to lapse. This Court should 

therefore issue a writ of certiorari to examine these issues. 

2. Parties Cannot Be Penalized for Asse1ting Their Fourth Amendment 
Right to Be Free from Unreasonable Search and Seizure. 

The trial court found that Appellants' prompt compliance with the Emergency Order was 

not entitled to any consideration as a "mitigating circumstance," weighing Appellants' 

compliance against their refusal to allow Agency investigators to inspect their property during 

their initial visit, which led to the issuance of a search warrant (a so-called "access order"). See 

PC 16-17. The court then went further, increasing the penalty because "[Appellants] were not 

cooperative with ANR and denied ANR access at the time of the original site visit." PC 17. 

The Fourth Amendment to the United States Constitution provides the Appellants with 

the right to be free from unreasonable searches. See U.S. Const., Amend. IV. It is a fundamental 

precept that a court may not punish a person for standing on his or her constitutional rights. See 

State v. Ryce, 368 P.3d 342,347,376, 380 (Kan. 2016) (citing United States v. Goodwin, 457 

U.S. 368,372, (1982)) ("An individual ... may not be punished for exercising a protected 

statutory or constitutional right."). Until they obtained a warrant, the Appellants were under no 
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obligation to simply open their doors to Agency personnel. The implicit finding to the contrary 

should be rejected. 

CONCLUSION 

For the reasons set forth above, Petitioners respectfully request that the Court grant the 

Petition for Writ of Certiorari. 

Dated at Burlington, Vermont the 14th day of June, 2018. 

By: 
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Opinion 

[*Pl) Skoglund, .J. Respondents, Francis Supeno, Barbara 
Supeno, and Barbara Ernst, appeal an order of the 
Environmental Division imposing a penalty of $27,213 for 
water and wastewater pc1mit violations. On appeal, 
respondents argue that their due process rights were violated, 

the penalty assessment was precluded by res judicata, and the 
amount of the penalty was excessive. We affinn. 

[*P2) The following facts are either not disputed or were 
found by the court. Respondents Francis Supeno and Barbara 
Supeno are siblings and jointly own property in Addison at 
306 Fisher Point Road. B<1rbara Supeno and Barbara Ernst 
live adjacent to the property at 330 Fisher Point Road. In 
October 2009, the Supeno siblings obtained a wastewater 
system and potable water supply permit, which authorized the 
replacement of a seasonal cottage at 306 Fisher Point Road 
with a year-round residence [**2) with one bedroom. The 
permit included the construction of an on-site well and 
wastewater disposal system. The water supply for 330 Fisher 
Point Road is provided through a public water system. 

[*P3) In June 2014 the Agency of Natural Resources (ANR) 
received a complaint of an alleged violation of the wastewater 
permit. ANR also became aware that Lhe property was 

advertised as a two-bedroom, two-bathroom rental. ANR sent 
an inquiry to respondents seeking to conduct an inspection of 

the property, but respondents did not reply. An ANR 
enforcement officer went to the property and Barbara Supeno 
denied ANR access to the house. The Environmental Division 
granted ANR 's petition for an access order and ANR received 
access on September 9, 2014. During the visit, the ANR 
enforcement officer observed two water lines entering the 
basement of 306 Fisher Point Road. Respondent Ernst 
explained that one line was from the on-site well and the other 
was a spliced connection of the town water line from 330 
Fisher Point Road, and that the house could switch between 
the two water sources. The enforcement officer also observed 
the permitted bedroom on the second floor and an additional 
nonpermitted bedroom in [**31 the busement. 

[*P4] On September 18, 2014, ANR filed an emergency 
administrative order (EAO) and the court granted the petition 
the same day. The EAO listed three violations: (I) 
respondents failed to obtain a permit before modifying the 
rental home at 306 Fisher Point Road to add a second 
bedroom; (2) respondents spliced into the public water supply 
line serving 330 Fisher Point Road and connected it to the 
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rental property on 306 Fisher Point Road without obtaining a 
permit; and (3) respondents created au unapproved cross· 
connection at the rental property, which allowed it to switch 
between the well water and the public water system and 
created a risk that potentially polluted water could 
contaminate the public water supply. The EAO stated that the 
Secretary of ANR "reserve[d] the right to subsequently issue 
Administrative Orders, including penalties." The EAO also 
notified respondents of their right to request a prompt hearing 
011 the merits ofthc order. 

[*PS] Respondents requested a hearing, which the 
Environmental Division held in September 2014. 
Respondents were represented at the hearing by counsel. In 
October 2014, the court modified the EAO to allow 
respondents to seek a permit from ANR [**4] to connect the 
building at 306 Fisher Point Road to the public water supply, 
but the violations remained unchanged. Respondents did not 
appeal the EAO. 

(*P6] In June 2015, ANR issued m1 Administrative Order 
(AO) for the same violations contained in the EAO and 
assessed a $29,325 penalty against respondents. Respondents 
requested a hearing on the penalty assessment in the AO 
before the Environmental Division. 

[*P7] The parties filed cross motions for summary 
judgment. Respondents alleged that penalties could not be 
assessed in the AO for three reasons: (1) the AO violated their 
due process rights because they were not informed of the 
possibility of such a high penalty being assessed; {2) the AO 
was barred by res judicata because it involved the same 
parties and issues as the EAO; and (3) the penalty violated the 
Eighth Amendment to the U.S. Constitution. ANR moved for 
summaty judgment on the penalty assessment. The coutt 
concluded that respondents had received full process and res 
judicata did not apply and therefore denied respondents' 
motion for summary judgment. The court further concluded 
that review of the penalty assessment involved disputed facts 
and denied summary judgment to both parties on this issue. 
Following an cvidentiary (**5] hearing, the court made 
findings relevant to the penalty tisscssment, which are 
discussed more fully below, and set the total penalty for the 
violations at $27,213. Respondents filed this appeal. 

[*PS) On appeal, respondents argue that assessing a penalty 
in the AO after the violations were established in the EAO 
was a denial of due process and ba1Ted by res judicata. They 
also contend that the penalty assessed by the court was 
excessive and in error. 

I. Due Process 

[*P91 Respondents first contend that assessment of a penalty 

in the context of the AO violates their right to procedural due 
process. Due process requires that a party be provided with 
notice" 'reasonably calculated, under all the circumstances, to 
apprise interested parties of the pendency of the action and 
afford them an opportunity to present their objections.' " 
/; , 11'11_i_tj__0.JJ!J!.{,1/11/1_1_·. (., 1,11 ,· .0.. 1-1 /11 1, / (1 11 I 1 _.?,~IJ 'S.i _f1~ i 

I ... ',/ __ r, 11-/ . r, IJ(, . t_f •ti! :J. ( quoting l!.!~U.!!l't _x_,_!__i!J.!.,_) frW!.'..!!!.'E 

/Juul, 11 } i '"' , ,, ; I" I' \ _;1_111. _I I I 1//_\ _J_J~ '.!4~ 

~ ·~ ~11,1 1. 

l*P10J Respondents allege that they were not properly 
noticed that a penalty might be assessed after conclusion of 
the EAO. To satisfy due process, an agency, prior to assessing 
a penalty, must infonn the parties of"( 1) the factual basis for 
the deprivation, (2) the action lo be taken against them, and 
(3) the procedures available to challenge the action." Id. at 

'· ·I t, 11_1 _:l_. - 'rl rrl f10(,, 

[*PllJ Here, respondents [**6] received full and proper 
notice of the proceedings that led to the penalty on appeal. 
The initial EAO provided all of the required elements of 
notice. It set forth the facts supporting the violations and cited 
the statutory basis for the violations. The EAO explained what 
aL:tion would be taken in response to the violations . The EAO 
specifically notified respondents that the Secretaiy of ANR 
"reservc[d] the right to subsequently issue Administrative 
Orders, including penalties." Finally, the EAO set forth 
respondents' right to a hearing on the merits of the order and 
instruclions on how to pursue that avenue. Indeed, 
respondents availed themselves of the process accorded and 
requested a hearing before the Environmental Division. Atler 
the hearing, respondents were provided with a modified EAO 
that again specifically advised that penalties could be sought 
at a later time in a proceeding for an AO. The AO similarly 
provided the required notice to respondents. 

[*P12J Respondents argue that ANR's action of seeking a 
penalty in the AO amounted to the imposition of an 
undisclosed remedy, which violates due process. D.1!£.X 
/ 't1l 'i'1 , __ 'liji/· / /.7,_ •. _i .,', /<I_/ /'t ~{',]_, (1 ~ / .\,/ ' 'I.' 

(explaining that "relief cannot be granted if the party against 
which it is granted [**7] was prevented from raising 
appropriate defenses or submitting evidence because it did not 
know that that remedy was being considered"). Given that 
respondents were fully noticed in the EAO proceeding that 
penalties could be assessed later, there is no merit to 
respondents ' argument that deferring consideration of 
penalties to the AO deprived respondents of an opportunity to 
challenge the factual findings underlying the penalty. 
Respondents chose not to appeal the EAO having been fully 
noticed that these violations could form the basis for penalties 
in a subsequent AO proceeding. Because respondents were 
provided with appropriate notice, they were not denied due 
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process. 

IL Claim Preclusion 

[*P13J Respondents next argue that the AO is barred by res 
judicata, also known as claim preclusion, "Under the doctrine 
of claim preclusion, a final judgment in previous litigation 
bars subsequent litigation if the paities, subject matter, and 
cause(s) of action in both matters are the same or substantially 
identical." t··.,,,/1,11 ,_:~ !.l.('.t!"'i, , .i .ff /- ,,;, . J ·. , 'n . ·11111 r · / 

I.' ~ ! 7,\' I I. i I, 81, •1 I. 'ti I rl }... Re;l;~nctents contend that 
having obtained a final judgment in the EAO proceeding, 
ANR could not then seek penalties in an AO because the AO 
involved the same parties, subject matter, and [**8] claims as 
those that were raised or might have been raised in the EAO. 

(*P14] The Environmental Division concluded that claim 
preclusion did not apply because the EAO was not a final 
judgment as to the penalty. The court relied on the following 
language in the EAO that expressly reserved ANR's right to 
seek penalties in a subsequent AO proceeding: "The Secretary 
retains the right to subsequently issue Administrative Orders, 
including penalties, pursuant to I 11 _1 S .. J .:· _,','/JIJ.\' with respect 
to violations described therein." The court further concluded 
that not applying res judieata was consistent with the 
language of the applicable statutes, ANR's interpretation of 
those statutes, and the policy behind the statutes. 

[*PlSJ On appeal, we review de novo the question of 
whether claim preclusion applies to a given set of facts. 
/-,11,//w,·r, / -'S l'r ,/, '011.f l'J /.'I •1 '. 1,·,,1., _1. ',//fir. Hern, 

there is no dispute that the EAO and AO involved the same 
parties, subject matter, and causes of action insofar as both 
proceedings concerned ANR and respondents and involved 
the same factual violations. Further, although penalties were 
not sough( in the context of the EO, they could have been. J.!1 
1-'.S . I .. s 80 I Ora I (allowing assessment of administrative 
penalty in context of administrative order or emergency (**9] 
administrative order); see J.wnj_.•_y. < lt'l"'//1.1_1!, J.!};j__l!)_} l .'i. .I.VI!. 

11_,~ ·31 . .. , ./ (l}!!i!JJ. (explaining that issue preclusion 
bars both claims that were actually litigated and claims "that 
were or should have been raised in previous litigation" 
(quotation omitted)). 

[*P16] Claim preclusion may be enforced, however, only 
when "there exists a final judgment in former litigation." /11 re 

D.l .. I.i/LL.J..!.!lJ.:;..!..:) I ,·111. I I ! '11 /•. S,·1·1·. < '1,111 .. / ".' 1 _ _1. /J ' IJ '•1w 

_1. __ 'd M S, ri~.i _L'O(~IJ (quotation omitted). Once there is a 
final judgment, "the claim extinguished includes all rights of 
the plaintiff to remedies against the defendant with respect to 
all or any part of the transaction." Nr-iu1~1 \, , ,_,~0. 
.I/IIJ, ·11 11 •11 1.,~· , 'ft / J ( 1982). The Restatement of Judgments 
states that a claim is not extinguished and a second action can 
be maintained if "[t]he court in the first action has expressly 

reserved the plaintiff's right to maintain the second action ." 
Id. ". 1.!>J_J !(/1!. This exception to claim preclusion has been 
adopted by courts in other jurisdictions. See [l__<t__T<: f 'rn11s_ 

(__~ !!.,· 1· \lw !111· Im ( " ,1/ V r.. 1/ .1 f,',./ ,/ _' 1" 'f1 IJ 

/.__/_}!__I i1 !~] ("Under a generally accepted exception to the 
res judicata doctrine, a litigant's claims are not precluded if 
the cou11 in an earlier action expressly reserves the litigant's 
right to bring those claims in a later action." (quotation 
omitted)); Tr'.{" G_~if,• < r,1n 1,/. l111/11~ ~ !J I_I_L_ 

J!!J.!'-'".._i(lr 1,\....!.J}JJ_J_j '- \ I it !!.J. .. / 1/1/1,L ("In a consent judgment, a 
party may expressly reserve the right to re-litigate some or all 
of the issues that would [**10] have otherwise been barred 
between the same parties."); see also 18 C. Wright et al. , 
Federal Practice and Procedure§ 4413 (3d ed.) ("A judgment 
that expressly leaves open the opportunity to bring a second 
action on specified pmts of the claim or cause of action that 
was advanced in the first action should be effective to 
forestall preclusion."). 

[*Pl7) This Court has not previously explicitly adopted this 
exception to claim preclusion although some prior decisions 
have alluded to it. In G.rc111id1,1 ·I ,. , rdim 11d11, !.· /{1111/, ·ri 1;",. 

( '~---'- I ·1111~_'!!.}_,_j_(jj_t_,, - -!!!11 .'IJ 7, 1,_1 5 L,'il 1211 ~.!/!!:. 
(12.W, this Court recognized and applied a similar exception 
to claim preclusion set forth in the l,1,1·1,i11•11il'/1/ :'.;___,'!.!_ - that 
claim preclusion does not apply if the defendant acquiesced in 
splitting the claims. See /fr s1<1 /1·11 1, ·111 (S, ·1·1111,!l..!.!.fh1dt• 111, ·111s_j_ 

:l.'i!...!J:,L; (providing that claim is not extinguished if "[t]he 
parties have agreed in te1ms or in effect that the plaintiff may 
split his claim, or the defomlunt has acquiesced therein"). In 
I ,1 11_ /l,11 , r. f '8 /_/ 1 / . _.' /I r/ I I-· '/ / ', ' I JI, 11 .. \ ,'!r,11 .- /~ (//, 

this Cou1t approvingly cited the Restatement for the 
proposition that reserved claims are not barred by claim 
preclusion although the Court concluded there had been no 
such reservation in that case. 

[*Pl8) in detennining whether to adopt this exception, we 
consider the purposes of claim preclusion: "(I) to conserve 
the resources of courts and litigants (**llJ by protecting 
them against piecemeal or repetitive litigation; (2) to prevent 
vexatious litigation; (3) to promote the finality of judgments 
and encourage reliance on judicial decisions; and (4) to 
decrease the chances of inconsistent adjudication." Tarill' 
I di":; I:.' ,,., " ' ·11 '1, 11 I ? I :ii 1, ::!. Providing an exception 
to claim preclusion for issues thnt have been reserved by the 
cornt is consistent with these purposes. Judicial resources ure 
conserved by allowing the court to decide important, 
potentia1!y more time-sensitive, issues while reserving other 
cluims !'or later adjudication. Finality and reliance arc 
preserved insofar as all purtics are on notice as to which 
claims have been extinguished and which remain open for 
subsequent litigation. Moreover, the exception does not open 
the door to vexatious litigation or inconsistent outcomes. 
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Therefore, we adopt an exception to claim preclusion for 
circumstances in which the court reserves the plaintiffs right 
to maintain a second action on a particular issue. I 

[*Pl9J The EAO in this case siifficiently reserved the issue 
of penalties to preclude application of claim preclusion. The 
EAO explicitly reserved ANR's right to seek penalties in a 
subsequent AO proceeding. Therefore, claim 
preclusion (**12) did not bar ANR from seeking penalties as 
part of an AO proceeding. 

(*P20) In support of their argument, respondents cite 
f/ 1/J'l//l !JI _/1/1~ ·, /11~ V, /.11·.,11 ·111:r.,_ /_() f i _:•.IJ.J..~ .',/~ 

i 11 ·. /l ___ Jj__'__!_ I ',l_'_.!~,J. in which the court held that the 
Environmental Protection Agency (EPA) was barred from 
imposing a monetary penalty in a separate proceeding after 
the property owner had entered a 1,;onsenl decree with U1e state 
environmental agency for the same violation, {d ,~!.!~:. In 
that case, the consent decree specifically provided that it 
resolved all claims and constituted full satisfaction and there 
was no reservation to later adjudication of penalties by the 
EPA. h:I ~'.c.'., The fact that the EAO expressly reserved 
ANR's right to seek penalties in a subsequent AO proceeding 
distinguishes this case from ll11n1_!''"· 

[*P21) Respondents also contend that the reservation was 
ineffective because the authorizing statute docs not allow 
ANR to seek penalties in an AO proceeding after not 
including a penalty in the EAO. The statute states that a 
"penalty may be included in an administrative order ... or in 
an emergency administrative order." _1n .. 1 S .. I .,_sr,10,,,.! 

(emphasis added). In construing this statute, "our primary 
objective is to effectuate the intent of the Legislature" and we 
do so first by examining the plain language. C&S Wholesale 
Grocers, Inc. v. Dep't of Taxes, 2016 VT 77 A, ~ 13, 203 Vt. 
183,155 A.3d 169. 

l*P22] The (**13] statute's use of "or" indicates a 
legislative intent to allow inclusion of the penalty in either 
proceeding. The statute docs not specifically require ANR to 
choose one proceeding over the other and is silent on the 
question of whether ANR can initiate penalties in an AO after 
choosing not to assess penalties in an EAO. 

[*P23] "[W]hcre a stntute is silent or ambiguous regarding a 
particular matter this Court will defer to agency interpretation 
of a statute within its area of expertise as long as it represents 
a pennissible constmction of the statute." {11 re !linsdu{e 
I ,11111 . __ 'f'//-I VT ', __ J j_iJ,1,____I ; -- Vt. _ _/ l_:i, _Sir\ ___ 1 . .. 'd .'-i'I 

(quotation omitted). ANR's interpretation that an EAO can 

1 We need not decide how explicit the reservation must be because 

the reservation in this case was specific and clear. 

reserve the issue of penalties to an AO is reasonable. The 
EAO process in general is on an abbreviated timelinc because 
the process is meant to address activities that might present an 
immediate concern for public health or the environment. 
Under the statute, an EAO may be sought when there is a 
threat to public health or the environment or there is ongoing 
action that will likely lead to such a threat, or when activity is 
occurring without a permit. l!__l__l:) i_tl { 81)/J' !f,t/ l I J-{3 J. ANR's 
construction of the statute is permissible and it acted within 
the bounds of the statute by choosing to assess penalties in 
the [**14] AO rather than in the initial EAO. 

Ill. Penalty 

[*P24] Finally, respondents argue that the penalty assessed 
by the court was excessive and an abuse of discretion. ANR 
initially imposed a penalty of $29,325, and afler respondents 
requested a hearing before the Environmental Division, the 
court "review[ed] and dcte1mine[d] anew the amount of [the] 
penalty." /II I,\•/ ___ i;_ Sfil.'r1>11!) . The amount of an 
administrative penalty is tfetermined by considering several 
statutory factors . .!!.!_J_~I. £.:'if.I I 111 /,1 (listing factors). These 
include the degree of actual or potential impact, the presence 
of mitigating circumstances, respondent's knowledge of the 
violation, respondent's record of compliance, the deterrent 
effect, the costs of enforcement, and the duration of the 
violation. id. "The imposition of civil penalties represents t.1 

discretionary ruling that will not be reversed if there is any 
reasonable basis for the ruling." ~'J~ _,_u \'r1 1 N,·1· --~-·-
~!". _-'IJ / 3 II /r, ___ ~_-'!)_f<i-f_l '/ ,y-,:_ :ri i13d_ 'i8_' 

(quotation omitted). 

[*P251 The Environmental Division conducted an 
evidentiary hearing and made specific findings related to the 
penalty assessment. The court adopted ANR's practice of 
treating, multiple violations of the same permit or related 
violations as one violation and calculated one overall penalty 
for respondents' three violutions. [**15) The court used the 
system configured by ANR to determine an appropriate 
penalty. Under that scheme, a violation is first identified as 
Class I to IV, with Class I being the most severe, depending 
on several factors, including the harm caused, the severity of 
the violation, and whether the action was initiated without a 
permit. Each class has a monetary penalty range. The 
statutory factors are then given a number between "O" and "3" 
and those combined numbers are multiplied by the maximum 
penalty for that class to arrive at a base penalty. The penalty 
can be decreased for mitigating factors and increased to 
provide n deterrent. In addition, ANR may recoup economic 
benefit gained by the violator and the cost of enforcement. 

[*P26J Here, the court dete1mined that these violations were 
Class II because they involved construction initiated before 
issuance of a permit. The court then considered the various 
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statutory factors. The court found there was a moderate 
potential2 for an Hdversc impact on health or the environment 
and assigned that factor a "I." The court determined that 
respondents knew or should have known that their actions 
required a pem1it and assigned this factor a "2." Because 
the [**16] evidence showed that respondents had no record 
of noncompliance, the court gave this factor a "0." As to the 
length of the violation, the court found that the cross 
connection was in place from at least October 2009 to 
November 2011 and the increased load on the wastewater was 
in existence from July 2010 to September 2014 without a 
permit and assigned this factor a "3." The court looked at 
mitigating factors, which the statute identifies as "including 
unreasonable delay" by ANR and detennined that no 
mitigation was wa1nnted insofar as ANR acted promptly and 
any delay was caused by respondents' decision to require 
ANR to obtain a court order prior to gaining access to the 
property. The court increased the penalty by $9000 as a 
deterrent, finding that respondents were not cooperative with 
ANR and that the violations ha<l existed for a long time. The 
court calculated the cost of enforcement as $6213. The court 
found that respondents' economic benefit could not be 
accurately calculated and did not increase the penalty on this 
basis. The court set the overall penalty at $27,213. 

[*P27] Respondents argue that the court clearly erred by 
including an increase for a deterrent because respondents 
did [**17] not cooperate with ANR initially and denied ANR 
access to the prope1ty at the time of the original site visit. 
Respondents contend that they should not be punished for 
asserting their constitutional rights to require a warrant before 
entry onto their property. We conclude that there was no 
error. The Environmental Divi~ion has discretion to determine 
how to apply each of the factors and "how any mitigating 

2 As to the violations for adding a second bedroom and using the 
home as a rental property, the court found that there was a risk that 
the increased load on the wastewater treatment system would cause it 
lo fail and could result in human exposure to contaminates or 
contamination of soil and groundwater. As to tl1e violation for 
splicing the water supply, the court acknowledged that there was 
conflicting evidence. The court credited the testimony of ANR thal 
although the cross connection was temporarily disconnected, it could 
have been reconnected. The court noted, however, that if there was 
just a cross connection violation it would assign a value or "O" to the 
degree of impact. On appeal, respondents assert that the court 
committed error in finding that the water supply could be switched 
hack and forth from the welt to the public supply. Respondents assert 
that the facts demonstrate that the evidence does not support this 
finding and that there was no threat to the public water supply. ~ven 
if the finding is not supported, there was no prejudice to respondents 
because the court explicitly stated that its assessment of the degree of 
impact was derived from the violation related to the increased lond 
on the wastewater treatment system. 

circumstances found should affect the amount of the penalty 
imposed as long as its assessment is not unreasonable." 
,:]_gQl('.I ' of N 111 )k,·. t ·. <,'mini /,, _/(i2 l'L588 'i'J'!._ ()J~' .I.J.{ 
'.!c.S..!_!_•J.f 11 •,•n J. The court here did not penalize respondents 
for exercising their constitutional rights. The court determined 
that a larger penalty was necessary to deter foture violations 
because respondents had not cooperated with ANR and had 
allowed the violations to exist for an extended duration even 
though they knew or should have known of the violations. 
Moreover, even excluding respondent's refusal lo allow ANR 
entry to the prope1ty, the remuining facts provide a reasonable 
basis for the court's decision. /',_' r.11J111·. /<1.1 1 ·1 .'!2_,_'11 / ,/ /'I 

_;_r,. '. .'!le_··_} ___ /_ lei ~.·:.c' ("The imposition of civil penalties 
represents a discretionary ruling that will not be reversed if 
there is any reasonable basis for the ruling." (quotation 
omitted)). The f** 18] court's decision to assess a deterrent 
penalty is reasonable in light of the facts that respondents did 
not answer ANR's initial inquiry, did not cooperate with 
ANR's investigation, and allowed the violations to exist for a 
long time without a permit. 

[*P281 Respondents argue that the court erred in assessing 
the penalty against Barbara Ernst because she is not an owner. 
We do not reach this issue because respondents have failed to 
demonstrate how it was preserved for appeal. See b·w:J 0_· 
N11l _ _Nn ,, /l,.,,, , 1/10.i_ V[ 3/i 'L.1LJ75 Vt. 513. 8!4 1/..?d 

558 (mem.) ("Since this claim was not raised before the 
environmental court, it is not preserved for our review."). The 
violations were filed against all three respondents and at no 
time did they object to the inclusion of Barbara Ernst in the 
case or ask that she be removed as a respondent. Having 
foiled to raise this below, the issue is not preserved for appeal. 

[*P29] Respondents make several other claims regarding the 
court's findings supporting the penalty assessment. They 
argue that the court failed to consider certain evidence 
demonstrating that the violations had no potential to cause 
harm, that the court erred in finding that respondents knew or 
should have known of the violations, and that the court erred 
in determining [**19] the length of the cross-connection 
violation. "Tbe trial court determines the credibility of 
witnesses and weighs the persuasive effect of evidence, and 
we will not disturb its findings unless, taking them in the light 
most favorable to the prevailing party, they are clearly 
erroneous." /11 n ,1/ / J / 1/'/J/•1·, ·1;, ... " ' )'1. ·lil•w,.,·, IJ < · ... ' 11// I ·1 

,~~. I .. _J~r1_ J 1 ', n -~~! I ._1_,_I _!}_}_{ ( quotation omitted). 
Although respondents view the evidence differently, the court 
based its findings 011 evidence in the record and provided a 
reasonable basis for its penalty assessment. 

A,ffirmed. 
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Opinion 

DECISION ON THE MERITS 

The matter before the Court is a request for a hearing on an 
Administrative Order (AO) issued by the Agency of Natural 
Resources (ANR) on June 25, 2015 imposing n $29,325 
penalty on Francis Supeno, Barbara L. Supeno and Barbara J. 
Ernst (Respondents) for water and wastewater permit 
violations, and an illegal cross-connection between a private 
well and a public water supply at a rental house on Lake 
Champlain. 1 The AO is the penalty phase of ANR's 
enforcement action in this case. The bulk of the enforcement 

1 Respondents also filed an action against ANR in the Civil Division, 
alleging discrimination and other constitutional torts relating to this 
enforcement action. On November 13, 2015, Re..~pondents filed a 
motion to stay this proceeding pending the outcome of their civil 
case. While Respondents' motion to stay was pending in this Court, 
the Civil Division stflyed Respondents' civil action. We therefore 
dete1mi11ed that Respondents' motion to stuy in the Environmental 
Division was moot and we proceeded to trial. 

action look place in September 2014 when ANR discovered 
the violations and applied to the Court for an Emergency 
Administrative Order (EAO). The Court granted the EAO, 
which required Respondents to conect the violations at 306 
Fisher Point Road in Addison, Vermont (Rental Properly). 

Following some discovery disputes in the matter of the AO, 
the Court denied cross-motions for summary judgment and 
then granted Respondents a continuance. The Court finally 
conducted a single day merits hearing on April 20, 2017. The 
ANR appeared at trial represented by attorney John S. 
Zaikowski, Esq. Also [*21 appearing were Barbara Supeno 
and Barbara Ernst, represented by attorney David E. Bond, 
Esq. Francis Supeno is also represented by Attorney Bond, 
however, Mr. Supeno was not present at trail. 

Findi11gs of Fact 

1. Respondents Francis J. Supeno and Barbara L. Supeno, 
brother and sister, own property at 306 Fisher Point Road in 
Addison, Vermont (Rental Property). This property was 
operated as a rental house. Barbara J. Ernst has some 
involvement with the property and rentals. 

2. Respondents Barbara L. Supcno and Barbara J. Ernst own 
and reside on the adjacent property at 330 Fisher Point Road 
in Addison, Vermont, Francis J, Supcno lives in 
Massachussets. 

3. Respondents Francis and Barbara Supeno obtained a 
Wastewater System and Potable Water Supply Pe1mit (#WW-
9-1411) on October 22,2009 (WW Permit). 

4. The WW Penni! authorizes the replacement of a former 
seasonal cottage with a year-round single family residence 
having one bedroom, the construction of an on-site potable 
water supply from a drilled bedrock well, and wastewater 
disposal system to be located on the adjoining 330 Fisher 
Point Road. 

5. The water supply at 330 Fisher Point Road is provided by 
the Tri-Town Water District #1, which (*31 is a public water 
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supply system. 

6. In June 2014, ANR received a complaint of alleged 

violations of the WW Permit at 306 and 330 Fisher Point 
Road. 

7. At the time of the complaint, 306 Fisher Point Road was 
advertised for rental as a two-bedroom, two-bathroom home. 

8. In August 2014, in response to the June 2014 complaint, 
ANR sent e-mail communication to Respondents as part of 
ANR's investigation of the complaint. No response was 
received. 

9. In September 2014, ANR visited 330 Fisher Point Rond as 
part of its investigation into the complaint. Respondent 
Barbara S11pcno denied ANR access into the house. 

10. ANR petitioned this Court for an Access Order. The 
Access Order was granted on September 9, 2014. That same 
day, ANR completed a site visit lo 306 Fisher Point Road. 

11. On September 18, 2014, the ANR Secretary applied to 

this Court for an EAO pursuant to the provisions of ~L 
;;___~ )./!..,}_, ~ ;'./,, .1· s1111'~l!.h and V.R.E.C.P. 4(c). 

Tlrnt same day, the Court conducted an initial hearing on the 
application imd issued the EAO in docket no. 142-9-14 Vtec. 

12. The EAO establishes three broad violations. 

13. The first violation resulted from Respondents' failure to 

obtain a permit before modifying the rental home at 306 

Fisher Point (*41 Road to add a second bedroom in the 
basement, increasing the design flow of the building to an 
amount that is approximately double the design capacity of 

the wastewater system authorized in the wastewater system 
and potable water supply permit in violation of // 1_!:~ 

I •i 'i i!!.~!!.!,'. and Condition 3.6 of the Wastewater System and 
Potable Water Supply Permit #WW-9-1411. 

14. Altering the home's use to a rental property also had the 
potential to increase the flow of the potable water and 
wi1stewatcr. 

15. Increasing wastewater flows causes a risk of failure to the 

wastewater system which in tum could result in human 
exposure to contaminates and/or contamination of soil and 
groundwater. 

16. The second and third violations resulted from 
Respondents splicing into the water supply line from Tri­
Town Water, a public water system that serves 330 Fisher 
Point Road, and connecting it to the Rental Property. The 
Rental Property also had a permitted drilled well. An 
unapproved cross-connection allowed Respondents to switch 

between the two water sources. 

17. The second violation was Respondents' failure to obtain a 
permit before making a m.:w or modified connection to a new 

or existing potable water supply in vioh1tion of~,!~· 

l'' ',ir,,,1CJ, and [*SJ W11stewater System and Potable Water 

Supply Pe1mit #WW-9-1411, Conditions 1.1, 1.2, and 2.1. 

18. The third violation was Respondents' unapproved cross­
connection, which was prohibited by Water Supply Rule§ 21-
8. The interconnection subjected the public water system (Tri­
Town) to the risks associated with introducing water from a 
different source, in which potentially polluted water could be 
drawn into the public water system. 

19. Respondents caused the cross-connection to be removed 
on September 22, 2014, four days after the initial EAO 
application heating and nearly two weeks after ANR 
discovered the violations. 

20. Respondents timely requested a hearing on the EAO, 
which the Court held on September 25, 2014 pursuant to 10 

J \,/, ,,~ .\'l)f/'J1,jJ and V.R.E.C.P. 4(c)(3). Following the 

hearing, the Court modified the BAO to allow Respondents to 
seek a pennit from ANR to connect the Rental Property with 
the public water supply. The modified EAO was issued on 

October 2, 2014. 

2 t. In signing the two emergency administrative orders, the 
Comt found that the alleged violations took place. 

Respondents did not appeal that detennination. 

22. On June 25, 2015, ANR issued an AO for the same 
violations included in the EAO. [*6] No new violations were 
added. The AO assessed a $29,325 penalty against the 

Respondents. 

23. ANR served Respondents with the AO on August 3, 2015. 

24. Respondents timely requested a hearing on the AO with 

this Court. 

25 . The state's actual cost of enforcement includes the value 
of the time that ANR officials committed to responding to 
Respondent's violations, including prosecution of the trial 

before this Comt. This included Environmental Enforcement 
Oflicer Dan Mason, Chief Environmental Enforcement 
Officer Sean McVeigh, and Engineer David Swift for a total 

cost of $6,213. 

26. Although ANR offered some evidence regarding the 
financial gain that Respondents enjoyed by operating 306 
Fisher Point Road as a rental property, that evidence docs not 
provide a clear picture of actual economic gain. 
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Penalty A.~ses.nnent 

When a respondent requests a hearing on a penalty assessed in 

an AO, we are required to "detennine anew the amount of a 

penalty" that should be assessed against the respondent 

challengingtheANRorder.2 /111 ·. 1 { _,','P / ~,/,1r/_l,{!JJ. We 

therefore review the evidence before the Comt and determine 

an appropriate penalty assessment, pursuant to the eight 
subsections of f_!J..J'. \ I 1,· SIi /l !(l!.l.!.l..!._0J , 

ANR, and this Comt in this proceeding, [*7) must consider 
seven factors when assessing a penalty: 

(1) the degree of actual or potential impact on public 
health, safety, wel fore, and the environment resulting 
from the violation; 

(2) the presence of mitigating circumstances, including 
unreasonable delay by the Secretary in seeking 
enforcement; 

(3) whether the respondent knew or had reason to know 
the violation existed: 
( 4) the respondent's record of comp I iance; 
(5) [Repealed.) 

(6) the deterrent effect of the penalty; 
(7) the State's actual costs of enforcement; and 

(8) the length of time the violation has existed. 

/0 V.S./1 .. _ ~- SIJ/{}fh!Ui:-18!. The maximum penalty for each 

violation is $42,500, plus $17,000 for each day a penalty 

continues. Id. ~ 1.11r 11 , 'J1 I 1. Generally, ANR treats mulliple 
violations of the same permit, or related violations generally, 
as one violation when calculating penalties. We take the same 
approach in this case, and analyze the three violations as a 
single violation. 

2 Respondents offered into evidence many Exhihits (including but 
not limited Lo Exhibits H, I, K, L, M, N, S, T, U, V, W, X, Z, AA, 
CC and HI-I) which are copies of e-muil exchanges between 
Respondent Barbara Supeno and Environmental Enforcement 
Officers, ANR engineers, the Secretary of ANR, Vermont's 
Governor, and U.S. Environmental Protection Agency staff. The 
offer in support of this evidence was that the Respondents had 
antagonized ANR staff with their persistent complaint.~, and ANR 
conspired to retaliate against Respondents by assessing a high fine. 
At trial, these exhibits were admitted on the condition that 
Respondents would produce other evidence supporting their 
retaliation claim. As no other evidence was offered, thes~ exhibits 
arn given little weight by the Court in assessing a penalty. We 
additionally note that on appeal, the Court calculates the penalty, not 
ANR. Evidence of complaints made by Kespondents does not affect 
the Court's analysis of assessing an appropriate penalty in this 
matter. 

The State may also "recapture economic benefit" that the 

violator may have derived from the violation, np to the total 

maximum penalty allowed of $170,000. Id. ~ SIi /fife JJ .:1. 

In an effort to standardize penalties and ensure a fair process, 

ANR enforcement officers use a fonn that is based on the 

seven factors. [*8] They rate the severity of the violations 

from Oto 3 for factors (1), (3), (4) and (8), and come up with 

an initial penally score. The highest possible initial score is a 
15, which equates to an initial penalty of $42,500 for a Class I 

violation, the maximum allowed. Classes II, III, and IV carry 
lower maximum penalties of $30,000, $10,000 and $3,000 
respectively, The initial penalty can then be adjusted based on 
penalty factors (2), (6) and (7). If the violator signs an 
Assurance of Discontinuance, agreeing not to dispute the 
action, the final penalty may be reduced by 25%. 

At the outset of the Court's penalty assessment, we conclude 
that this matter presents a Class II violation. A Class II 
violation includes "[a]ctivities or construction initiated before 
lhe issuance of all necessary environmental permits." ANR 
Administrative Penalty Form, Class II, subsection 2. In this 
matter, the October 2, 2014 EAO established three violations: 
the failure to obtain a pcnnit before the modification of an 
existing building or strncturc in a manner that increases the 
design flow or modifies other operational requirements of a 

potable water supply or wastewater system; the failure to 

obtain a pennit before 1*9) making a new or modified 
connection to a new or existing water supply; and installation 
of an unapproved cross-connection between public and non­
public water supply systems. We therefore classify the 

violation(s) as Class II. 

A. Calculation of Base Penalty: 

a. Penalty Factor 1: Actual vr Potential Impact vn Public 
Jfealth, Safety, We(fare and the Environment 

Subsection (!) of /II I ' .. \ . I _,:. \ /J/U (I• ! requires consideration 

of "the degree of actual or potential impact on public health, 
safety, welfare and the environment resulting from the 
violation." There is no credible evidence that the violations 
caused an "actual impact" that harmed the public health, 
safety, welfare, or the environment. ANR Administrative 

Penalty Form (ANR fonn) Questions 1 and 2. 

Respondents' violations of modifying the use of the home by 
increasing the number of bedrooms potentially increases the 
flow of the potable water and wastewater. Likewise, altering 
the home's use to a rental prope11y also had the potential to 
increase the flow of the potable water and wastewater. 
[ncreascd wastewater nows have the potential to exceed the 
flow design capacity of the wastewater system and therefore 
result in the potential adverse impacts on public [*10) health, 
safety, welfare, and the environment. Increasing wastewater 
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flows causes a risk of failure to the wastewater system which 
in tum could result in human exposure to contaminates and/or 
contamination of the soil and groundwater. 

The parties introduced conflicting evidence concerning the 
potential adverse impacts on public health, safety, welfare, 
and the environment from the cross-connection. The adverse 
impact is the potential of exposing the public water supply to 
a water source of unknown quality; this being the private 
well. The concern is the possibility of water from the private 
well flowing into the public water system. First, ANR offered 
evidence of past use of the cross-connection system and that 
even if the cross-connection was temporarily disconnected, it 
could have been re-connected. ANR testified that Respondent 
Ernst continned that within three months of ANR's 
inspection, Respondents were switching the water supply 
between the well and the public supply. 

Respondents offered that the cross-connection was taken out 
of service shortly after the cross-connection was constructed 
by decommissioning the well. As such, water from the well 
could not have potentially harmed (*11] the public water 
system. They also contend that Ernst's statement regarding 
switching between the well and public supply was en·oncous. 
We have concerns with the credibility of Respondents' 
testimony here. The offered purpose of the cross-connection 
was an alternate water supply for 330 Fisher Point Road, but 
this is not rational as it would have been less effort to directly 
connect the well to 330 Fisher Point Road, instead of running 
the connection from the well, through 306 Fisher Point, and 
then to 330 Fisher Point. Thus, we conclude that there was 
some potential for impact to public health, safety, and welfare 
stemming from the cross-connection. 

In considering ANR's penalty calculation form, we assign a 
value of "1" to the degree of impact on public health, safely, 
and welfare (ANR form Question I) and a value of" l" to the 
degree of impact on the environment (ANR fonn Question 2) 
as we conclude there is moderate potential impact from the 
potential failure of a wastewater treatment system. 3 

b. Penalty Factor 3: Whether the Respondent Knew or Had 
Reason to Know the Violation fa:isted 

Subsection (3) of J! .. 1 I_ ,Y_J.,_j_~'.!} .. l''li'l requires consideration 

J If the Court were to consider the cross-connection violation alone, 
we would likely as assign a value of "0" to the degree impact on 
public health, safoly, and welfare (ANR form Question 1) and a 

value of "O" to the degree of impact on the environment (ANR form 
Question 2) as we would likely conclude there was minor potential 
impact from the cross-connection. As we treat all violations in one 
calculation we use the moderate impact based on the potential foilure 
of the wastewater system. 

of "whether the respondent knew or had reason to know 
the (*12( violation existed." The ANR penalty calculation 
form includes two parts related to this subsection: 3a, 
knowledge of the requirements, and 3b, knowledge of the 
facts of the violation. Respondents knew or should have 
known about their legal requirements under the WW Pem1it 
and the facts of the violations. The credible evidence shows 
that Respondents had a permit limiting the use of 306 Fisher 
Point to one bedroom and expressly authorizing a water 
supply from a private well. Thus, in considering ANR's 
penalty calculation fonn, we itssign a value of "2" for 
respondents' knowledge of requirements (ANR form Question 
3a, which assigns a "2" where respondent "had a permit or 
permit by mle"). As to Respondents' knowledge of the facts of 
the violations we assign a value of "2," concluding there is 
"some evidence that the Respondent knew the violation 
existed" (ANR form Question 3b). For instance, Respondents' 
plumber, Everett Windover, a water quality specialist with 
Culligan, testified that in 20 IO he explained the prohibition 
again cross-connection of water supplies and associated 
concerns to Respondents and that they understood the issues. 

c. Penally Factor 4: Respondent's Record<!( 

Compliance /*13] 

Subsection (4) of 1!.!_I ,\ I ,, St!/1/(hi requires consideration 
of "the respondent's record of compliance." The evidence 
presented shows that Respondents had no previous violations 
of ANR's regulations. In considering ANR's penalty 
calculation from, we assign a value of "O" for this subsection 
(ANR form Question 4). 

d. Penalty Factor 8: Length of Time the Violation Existed 

Subsection (8) of _/ II I ,\ I ,; MJ I tJl.l!J. requires consideration 
of "the length of time the violation has existed." Respondents 
testified that the cross-connection was constructed in October 
2009. ANR offered evidence that the cross-connection 
violation existed for years; at a minimum from late 2009 
through 2011 . Respondents countered that the cross­
connection was effectively taken out of service soon after it 
was constructed. Respondents called their plumber, who 
testified that he decommissioned the well water in November 
2011 by disconnecting electricity to the well pump and 
removing filter bowls. Respondents' plumber further testified 
that he physically removed the cross-connection by severing 
the plumbing in September 2014. At the time of removing the 
cross-connection, the plumber reconnected the well. 

At a minimum, the cross connection was in place from 
October [*14) 2009 to November 2011, which is not a short 
duration. The court could conclude that the violation existed 
for a long duration, from 2009 to 2014, by concluding that the 
plumbing of the cross-connection was in place for this entire 
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period and could easily have provided water from either the 

well or the public system. We conservatively give some 
benefit to Respondents' offer that some temporary measures 

were taken in 2011 to take the well out of service. In 
considering ANR's penalty calculation fonn, we assign a 

value of "2" on the cross-connection alone, concluding that 

this violation existed for a moderate duration (ANR form 
Question 5). 

The length of time that Respondents had the potential for 

increased wastewater flow con-elates to the period when 
respondents rented the property and had an extra bedroom. 

This period was from July 2010 through September 2014; 
more than four years. We consider the potential for impact 

and therefore do not limit the violation to the actual number 
of humans using the property during the rental period. lit 

considering ANR's penalty calculation from, we assign a 

value of "3" concluding the potential for increased wastewater 
flow existed for a long duration [*15) (ANR fomi Question 
5). 

Thus, taking these violations together results in a single, long 
duration violation that is given an assessment of "3" for the 
length of time the violation existed. 

In adding the above penalty scores we arrive at a base score of 
7 which equates to a base penalty of $12,000 for a Class II 
violation. See ANR form Question 6. 

B. Penalty Adjustments: 

We next consider appropriate adjustments to the base penalty. 

e. Penalty Factor 2: Mitigating Circumstances 

Subsection (2) of / /J J . .\J .. :, , ·11 / n1 /• J requires consideration 

of "the presence of mitigating circumstances, including 

unreasonable delay by the secretary in seeking enforcement." 
ANR attempted a prompt site visit in response to the 

complaint of potential violations and associated 
environmental concerns. Respondents did not allow ANR 
access to investigate the compluint. ANR was required to 
obtain a court order for access. With the Access Order, ANR 
officials responded promptly and attempted to bring the 
subject property into compliance voluntarily. ANR first 
pursued an emergency order to obtain compliance and then 
sought penalties at a later date pursuant to the express 
reservation within the emergency order of the right to 
subsequently (*16[ pursue penalties. This evidence suppmts 
the timeliness of ANR's actions. After denying ANR access, 
objecting to Lhc emergency order and requesting a he<1ring on 
the emergency order, Respondents remcdiatcd the violations. 

At the conclusion of trial, Respondents requested that the 
Court take judicial notice of the ANR orders from other 

enforcement actions which Respondents filed in support of an 

earlier motion for summary judgment. These other actions 

appear to be a hand-picked subset from the pool of all ANR 

enforcement actions. The other actions include Environmental 

Citations issued pursuant to UJ __J_ .. \ , J ,. so 19. which have a 

statutory maximum penalty of $3,000. Environmental 
Citations are available for ANR's use in response to minor 

violations. We conclude that the penalties established within 
an Environmental Citation are not analogous to the events and 
facts of Lhis matter. Furthermore, each enforcement matter has 
unique and specific underlying facts. The underlying facts 
support the amount of fine imposed in each case. Thus, it 
would be difficult to simply review an AO and correlate the 
penalty to the facts of this matter without ANR's explanation 
of how it arrived at the penalty in the other matters. [*17] 

Based on these facts, the Court declines to reduce 
Respondents' penalty based on mitigating circumstances. 

f. Penalty Factor 6: The Deterrent Effect 

Subsection (6) of .!..!!_L\ I -~ 8 /J 1//thl requires consideration 
of "the deterrent effect of the penalty." The Secretary may 

increase the penalty amount up to the maximum allowed in 
the class of violation if the Secretary dctcnnincs that a larger 

penalty is reasonably necessary to deter the respondent and 
the regulated community from committing future violations. 

Id. In this matter the maximum penalty is $30,000 and the 
base penalty we have calculated is $12,000, allowing for a 

maximum deterrent of $18,000. 

When people make decisions, they consider the risk of 
penalties and other negative consequences of their prior 
decisions. In reviewing the importance of establishing a 

penalty that will have a deterrent effect upon Respondents, we 
consider that Respondents were not cooperative with ANR 

and denied ANR access at the time of the original site visit. 

Furthe1more, we conclude that the long period of time that the 
violations existed, despite the foct that Respondents knew or 
should have known about the violations, warrants a deterrent 

penalty. 

At trial, Respondents [*181 Barbara Supeno and Barbara 
Emsl offered their inability to pay a high penalty. Respondent 
Francis Supeno did not offer evidence on his ability to pay a 
penalty. Respondents did offer into evidence that they had 
paid expenses for the rental property in excess of $150,000 in 
2010, $80,000 in 2011, $71,000 in 2012 and $97,000 in 2013. 
Respondents also offered that Francis Supcno was primarily 

responsible for the property's finances. We therefore decline 
to conclude that the Respondent do not have an ability to pay 

App. 11 



Page 6 of6 
2017 Vt. Super. LEXIS 35, "'18 

a high penalty.4 

We therefore conclude a need to impose an additional penalty 
of $9,000 (50% of the maximum of $18,000) as deten-ent for 
Respondents to avoid future violations. 

g. Penalty Factor 7: State',1· Actual Costs of Enforcement 

Subsection (7) of //J l .\ , I _ 'L!:- 1/ /1/1/•J requires that we 
consider "the state's actmil cost of enforcement." The value of 
the time that all ANR officials committed to responding to 
Respondent's violations, including prosecution of this matter, 
totals $6,213. We direct Respondents to reimburse these costs 
as an additional penalty for the violntions. 

h. Economic Bene.fit 

The Secretary may recapture any economic benefit 
Respondents may have gained by violating its pem1it. 10 
Ll_J__.L!W/1 or, ,. ANR (*19] offered that the gross receipts 
received by Respondents from rentals was economic benefit 
resulting from the violations as Respondents did not have the 
approvals needed for rental generally or the extra bedroom. 
Based on Respondents' own evidence, gross rental receipts 
during the violation period approximated $165,000. 
Respondents offer evidence that they incurred operating 
expenses for the rental property in excess of $150,000 in 
20 I 0, $80,000 in 2011, $71,000 in 2012 and $97,000 in 2013, 
and therefore, they argue that there is no economic gain. We 
have credibility concerns with Respondents' offered expenses. 
First, during cross examination, ANR established 
considerable duplicate accounting of expenses. Second, 
Respondents' offer of operating expenses relating to a two­
bedroom house rental exceeding an average of $410 per day 
for every day of2010 is beyond credible, Lastly, we have no 
way of confinning that the expense accounting offered by 
Respondents is an accurate allocation of expenses reasonably 
related to rental income. 

While we believe that recapturing economic gain from a 
violation is appropriate, we conclude that based on the 
evidence before the Court, we cannot calculate [*20] the gain 
in this matter. Thus, we decline to impose any amount of 
additional penalty relating to economic gain. 

i. Reduction.for Settlement 

Finally, ANR may reduce a respondent's penalty when the 
respondent admits the violation and enters an Assurance of 
Discontinuance fully resolving the compliance issue. Such a 
reduction is not warranted in this matter as Respondents 

4 Furthennore, ability to pay is not among the factors to be 
considered when calculating a p,;:rrnlty. /II I .\_:I . .- s111,,. 

neither admitted the violations nor resolved their disputes by 
settlement. 

The Court therefore increases the base penalty of $12,000 by 
adding $9,000 as deterrent and adding $6,213 as 
reimbursement of ANR's costs of enforcement. The total 
penalty in this case is $27,213. 

Co11c/11sim1 

For the reasons stated above, we conclude that for the 
violations at issue within the October 2, 2014 EAO, 
Respondents shall be liable for a total penalty in these 
proceedings of$27,213.00. 

Rights of Appeal(lfJ, .S .. I. s' ,\'ll/ _(, ·J(.l) -(t'!( 5J) 

This Decision and the accompanying Judgment Order will 
become final if no appeal is requested within 10 days of the 
date this Decision is received. All pa11ies to this proceeding 
have a right to appeal this Decision and Judgment Order. The 
procedures for n:questing an appeal are found in the Vermont 
Rules of Appellate Procedure (Y.R.A.P.) (*21] subject to 
superseding provisions in Vermont Rule for Environmental 
Court Proceedings (V.R.E.C.P.) 4(d)(6). Within 10 days of 
the receipt of this Order, any party seeking to file 1111 appeal 
must file the notice of 11ppeut with the Clerk of the 
Environmental Division of the Vennont Superior Couti, 
together with the applicable filing fee. Questions may be 
addressed to the Clerk of the Vermont Supreme Court, IL I 
State Street, Montpelier, VT 05609-0801 , (802) 828-3276. An 
appeal to the Supreme Court operates as a stay of payment of 
a penalty, but does not stay any other aspect of an order 
issued by this Court. _I/! I s __ I ,1 ,,'rJ/ !(1li. A parly may 
petition the Supreme Court for a stay under the provisions of 
the Vermont Rules of Civil Procedure (VR.C.P.) 62 and 
V.R.AP. 8. 

A Judgment Order accompanies this Decision. This concludes 
the current proceedings before this Court. 

Electronically signed on May 15, 2017 at 2:42 PM pursuant to 
V.R.E.F. 7(d), 

ls/Thomas G. Walsh, Judge 

Thomas G. Walsh, Judge 

Superior Comi, Environmental Division 
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Opinion 

DECISION ON MOTIONS 

The matter before the Cou11 is a request for hearing on an 
Administrative Order (AO) issued by the Agency of Natural 
Resources on June 25, 2015 imposing a $29,325 penalty on 
Francis Supeno, Barbara L. Supeno and Barbara J. Ernst 
(Respondents) for water and wastewater permit violations, 
and an illegal cross-connection between a private well and a 
public water supply at a nmtal house on Lake Champlain. The 
AO is the penalty phase of ANR's enforcement action in this 
case. The bulk of the enforcement action took place in 
September 2014 when ANR discovered the violations and 
applied to the Court for un Emergency Administrative Order 
(EAO). The Com1 grunted the BAO, which required 
Respondents to correct the violations at 306 Fisher Point 
Road in Addison, Ve1mont (Rental Propc1ty). 

The Respondents oppose the AO on three grounds. First. they 
claim the state infringed upon their due process rights because 
they were not informed of the possibility of being assessed a 
penalty of nearly $30,000. Second, they claim the AO is 

barred by the doctrine of res judicata, which prevents 
subsequent litigation (*2] of a claim or defense following a 
final judgment of an action where the parties, subject matter 
and causes of action are identical or substantially identical. 
Third, the Respondents claim the penalty violates the Eighth 
Amendment to the United States Constitution, which prohibits 
excessive lines. The Respondents, who are represented by 
Attorney David Bond, filed a motion for summary judgment, 
asking the Court to deny ANR's penalty claim and dismiss the 
matter. 

ANR, which is represented by Attorney John Zaikowski, filed 
a cross motion for summary judgment. ANR argues that the 
liability for the violations has already been found and is not in 
dispute, and the penalty is reasonable. 

Both motions are DENIED for reasons explained below. 

Factual Background 

Solely for the purposes of deciding the pending motions for 
summary judgment, we recite the following facts. We 
understand these facts to be undisputed unless otherwise 
noted. 

I. Respondents Francis J. Supeno and Barbara L. Supeno own 
property at 306 Fisher Point Road in Addison, Vermont. They 
operate a rental house, along with Barbara J. Ernst. 

2. Respondents Barbara L. Supeno and Barbara J. Ernst own 
and reside on the adjacent property at 330 Fisher Point Road 
in Addison, Vermont. 

3. On September [*3] 18, 2014, the ANR Secretary applied to 
this Court for an EAO pursuant to the provisions of l!!J~ 
•) / 1J i1 ,,)i(1J, i fi I ,\. I ~ Vl(}!~[<UW, and V.R.E.C.P. 4(c). 
That same day, the Court conducted an initial hearing on the 
application and issued the EAO in docket no. I 42-9-14 Vtcc. 

4. ANR cited several violations in its EAO. 

5. Respondents failed to obtain a pe,mit before modifying the 

App. 13 



Page 2 of 5 

2017 Vt. Super. LEXIS 2, *3 

rental home to add a second bedroom in the basement, 

increasing the design flow of the building to an amount that is 

approximately double the design capacily of the wastewater 

syste1n authorized in the wastewater system and potable water 

supply pennit in violation of /I' t ... I -' /_'!. • ,1,111 1,,1 and 

Wastewater System and Potable Water Supply Permit #WW-
9-1411, Condition 3.6. 

6. Respondents spliced into the water supply line from Tri­

Town Water, a public water system that serves 306 Fisher 

Point Road, and connected it to the Rental Prope1ty. The 

Rental Property also had a permitted drilled well. An 

unapproved cross·connection allowed Respondents to switch 
between the two water sources. Respondents failed to obtain a 

permit before making a new or modified connection to a new 
or existing potable water supply in violation of !..!J. r ,,._u 
1,r· •fui, :-,1 and Wastewater System and Potable Water Supply 

Permit #WW-9-1411, [*4] Conditions I. I, 1.2, and 2.1. 

7. The interconnection subjected the public water system (Tri­
Town) to unanticipated risks by introducing water from a 
different source, in which potentially polluted water could be 

drawn into the public water system. Unapproved cross· 
connections are prohibited by Water Supply Rule § 21-8 . 

8. Respondents timely requested a hearing on the EAO, which 

the Court held on September 25, 2014 pursuant to JJ.i...J. :S I :)' 

s1111•J1r/1 and V.R.E.C.P. 4(c)(3). Following the hearing, the 

Cou1t modified the EAO to allow Respondents to seek a 

permit from ANR to connect the Rental Property with the 

public water supply. 

9. Both the initial and final EAO contained the following 

language: "The [ANR] Secretary reserves the right to 

subsequently issue Administrative Orders, including 
penalties, pursuant to /II I . .\'. I. " .,·11ri. • with respect to the 

violations described herein." 

10. In signing the two emergency administrative orders, the 
Court found that the alleged violations took place. 

Respondents did not appeal that detennination. 

11. On June 25, 2015, ANR issued an AO for the same 
violations included in the EAO. No new violations were 

added. The AO assessed a $29,325 penalty against the 
Respondents. 

12. ANR served Respondents (*SJ with the AO on August 3, 
2015. 

13. Respondents timely requested a hearing on the AO with 
this Coutt, and subsequently filed a motion for summary 
judgment. 

14. AN R responded in opposition, and filed a cross motion for 

summary judgment. 

Disc14ssion 

Summary judgment may only be granted when the moving 

party "shows that there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a 

matter of law." V.R.C.P. 56(a) (applicable here through 

V.R.E.C.P. 5(a)(2)), In reviewing a motion for summary 

judgment, the Court: I) accepts as trne any factual allegations 
made in opposition to the motion by the non-moving party, as 
long as they are supported by affidavits or other evidentiary 

material; and 2) gives the non-moving patty the benefit of all 
reasonable doubts and inferences. N,,/1('/'/.1,•11 1·._ M,•f,111_/_,,/,.,· .. 
/,,, , '1J1I ! IT.~ I "1, r _1. .i if1 (internal citation omilted). 

This case is not appropriate for summary judgment. Although 

ANR offers possible grounds to find the $29,325 penalty is 
reasonable, the Court !inds it inappropriate at this stage to 
grant summary judgment because the parties dispute a 

mateiial fact: how the penalty factors outlined in f...!J_J_' .\ I _i 

80 /0 should be weighed. In addition, the Court rejects the 

Respondents' arguments that [*6] they should not be 

subjected to the AO based on res judicata and due process 

violations, and declines lo address the reasonableness of the 

tines at this stage. 

I. Res Judicata 

Respondents contend the doctrine of res judicata prohibits 
ANR from assessing a penalty in an AO for violations that 

were addressed in an earlier BAO. While res judicata can bar 

subsequent administrative actions in certain circumstances, 

this is not one. 

Under common law, "res judicata bars litigation of a claim or 
defense if there exists a final judgment in former litigation in 

which the parties, subject matter, and causes of action are 

identical, or substantially identical." Kellner v. Kellner, 2004, 
VT I, ~I 8, L!!..._1_1 ,' ·_; (mem.) (quotations and citations 
omitted). If the requirements are met, res judicata bars parties 

from rclitigating claims that were previously litigated and 

those that could have been litigated in a prior action. ·Y,11rr 1.1/ 

/~/ J,111,I I,·, /',111,/ , . { lr>11· _'/1/i l.Ll..,_j /f}.._J 08 r:1 _ 

226 (quoting 1_"~Q2,•11 1:, .UJ.1.!.l:.,_)}_J!.!!! .. J .. [_ J_; •L U /8~ r·, 
324). The doctrine is applicable to both judicial and 

administrative decisions. Id. The purpose of res judicata, 
which is also referred to as claim preclusion, is to protect 
courts and parties from the burdens of relitigation. S 1c11, · , •. 

I 1,m11 . Jr, .· It I/'!. / _l'i r /•1•J;·1. 
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On the surface, it appears this case meets the criteria to (*7) 
trigger res judicata. The parties are identical; the subject 

matter-configuration of the water supply and capacity of the 

wastewater system at the Respondents' Rental Prope1ty- is 

identical; and the EAO and AO spring from the same cause of 

action-violations of the state's water supply and wastewater 

laws that were observed by ANR in September 2014. 

The case fails, however, on the first test for res judicata. The 
EAO was not a final judgment in the action but the first phase 

of enforcement. Like every other EAO issued by ANR, the 
EAO issued to Respondents contains the following paragraph: 

The Secretary retains the right to subsequently issue 

Administrative Orders, Including penalties, pursuant to 
I n __ l . S. A. :L.0.0.l.: with respect to violations described 

therein. 1 

Sec 'y, Vt. Agency of Natural Res. v. Supeno, No. 142-9-14 
Vtec, slip op. at 2 (Vt. Super. Ct. Envtl. Div. Oct. 2, 2014) 
(Walsh, J.) (emphasis added). The language specifically 
reserves ANR's right to pursue penalties against Respondents. 

The language, along with the rest of the BAO, became a 
judicial order when the Court signed it. Despite their protests 

to the contrary, Respondents knew or should have known the 
EAO w.1s only the first step in ANR's enforcement action 
related to the water and wastewater violations ["'8) observed 
by ANR officials in September 2014. The Comt finds three 
bases for this interpretation, 

a. The Court expressly reserved ANR's right to maintain a 
second action . 

The H, ·.1r,11,·111, •111_[.\,·,·,,11d1_!,lJ J 11,h~111,·11 1., ,i __ ,)() provides 

exceptions to the general rule of res judicata. The rule does 

not apply when "[t)he court in the first action has expressly 
reserved the plaintiffs right to maintain the second action." 
N,·,·1" 1, ·11 1, ·111 (S,·, , J111 /J 1!1..:.!1 1.t,~111,·111.,· ~- .?r,r l •J.2 Where there are 

reasons to justify splitting a claim, res judicata should not 
apply; "rather the plaintiff should be left with an opportunity 
to litigate in a second action that part of the claim which he 
justifiably omitted from the first action." Id. emt b. 

Here, by signing the EAO, this Court adopted the reservation 

1 /11 I .. 'i 1. --' -- °'"nx provides that ANR may issue Administrntive 
Orders when the Secretary dctem1incs a violation exists, outlines the 

requirements \hat ANR must 1ncct and what may be i11cluded. 

2 Tl1e Vermont Supreme Court adopted the principles of res judicata 
as stated in the Restatement (Second) of Judgments in l·11cr//;i, ,•, i: 
L!/'~i1.._,_,UH, •u1 · 1· ,. 1D_.1 ~~1.1J _•J1i1 -1 r L_L.~'~ j ~ I ~·'" I ·.,_ 1, ~L 

language and expressly reserved ANR's right to issue an 

Administrative Order against the Respondents based on the 

same subject matter and the same violations. The language 

also put Respondents on notice that ANR could initiate a 

second phase of enforcement. They should not have expected 

the EAO to constitute a valid and final judgment on their 

violations. Id. § 24 (the parties' expectations of whether the 

"transaction" out of which the action arose is part of a 
"convenient trial unit" is a factor in determining [*91 whether 
a valid and final judgment has been rendered.) Additionally, 

the Comt had a justifiable reason to split the injunctive relief 

and penalty claims; that is, to allow ANR to expeditiously 
address a public or environmental danger in the EAO. 

The Court therefore finds that the court-issued EAO signed on 
October 2, 2014 expressly reserved the right for ANR to split 
the enforcement action against the Respondents into two 
phases and res judicata does not apply. 

b. State statutes al'e permissive: ANR may split the 

enforcement action. 

Emergency administrative orders are governed by 10 V .S.A. 

§§ 8009-10 . .<;,_L!" '" ,\ ~I_I_!~~ describes the requirements for ANR 
to pursue an EAO and how the respondent may request a 

hearing before this Court.3 The section does not mention 
penalties. ',, ·, 1/, ,,, _ ,\ '1,1 I ii says that an administrative penalty 

may be included in an administrative order issued or an 

emergency administrative order. While not expressly 

permitting ANR to split enforcement into two actions between 

an emergency administrative order and an administrative 
order, the statutes also do not prohibit it. Therefore, the Court 
Cinds that the statutory language governing ANR's emergency 

and administrative orders allows the agency to split the 

enforcement [*1 OJ action into two phase. 

c. ANR has a pattern of consistently splitting enfiircement 
actions that require a11 emergency administrative order into 

two phases. 

We give weight to a state agency's consistent interpretation of 
a state statute intended to govern their activities. !!.LD.:.. L,·1i :.: 11J1 
~ _{.11~;1, 111,L__~ } I I i 1 :~Ji.; , 'i f .: /111 •1 ("Absent a 

compelling indication of error, we will not disturb an agency's 
interpretation of statutes within its particular area of 

~ 111 I ., _ I. ,, s1111•1 lists the grounds for issuing an emergency 

udministrntive order, such us when a violation presents an immediate 

threat of substantial ham, to the environment, or an immediate threat 

to the public health, and when an ongoing activity requires a permit. 
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expertise.") 

ANR has consistently interpreted 10 V.S.A. §§ 8009-10 as 
allowing the agency to issue an EAO to put a stop to the 
harmful or potentially harmful activity, and then to later issue 
a penalty based on those same violations in another order. Sec 
Sec'y, Vt. Agency of Natural Res. v. Marcelino & Co., Inc., 

No. 219- l 0-08 Vtec (Vt. Envtl. Ct. Oct. 8, 2009) (Wright, J.) 
(upholding an EAO to require respondent to stabilize a road 
construction site) and Sec'y, Vt. Agency of NalL/ral Res. v. 
Marcelino & Co., Inc., No. 62-4-10 Vtec (Sept. 12, 2012) 
(Durkin, J.) (upholding an assurance of discontinuance4 

(AOD) based on the same violations and fining respondent 
$20,000); Sec'y, Vt. Agency vf Natural Res. v. Malone, No. 
129-8-IO Vtec (Vt. Super. Ct. Envtl. Div. Aug. 6, 2010) 
(Durkin, J.) (upholding an EAO to cease (*11] clearing, 
dredging and grading activitic~ in a wetland) and Sec'y, Vt. 

Agency of Natural Res. v. Malone, No. 125-8-11 Vtec (Vt. 
Super. Ct. Envtl. Div. May 14, 2012) (Walsh, J.) (upholding 
an AOD based on the same vlolRtions 011d fining respondent 
$6,0005 ); Sec'y, Vt. Agency o_(Natural Re.,·. v. Mwulich, No. 
19-2-13 Vtec (Vt. Super, Ct. Envtl. Div. Feb. 15, 2013) 
(Walsh, J.) (upholding an EAO to cease use of a failing septic 
system at a meat processing plant) and Secy, Vt. Agency of 

Natural Res. v. Mandich, No. 22-2-14 Vtec (Vt. Super. Ct. 
Envtl. Div. Feb. 19, 2014) (Walsh, J.) (upholding an AOD 
based on the same violations and tining respondent$ I 0,749.) 

In this case, ANR is following its consistent pattern of issuing 
an EAO first, and then seeking a penally in a second orcfor. 
We therefore find no compelling indication of an e1Tor with 
ANR's interpretation of the statutes, or in the agency's 
application of the statutes in its two-phased enforcement 
action against the Respondents. 

d. ANR has a compelling reason for splitting an e1!forcement 
action that requires an emergency administrative order. 

4 Pursuant to /~ _:,'__c~ fi ' (11!., the Secrelary of Natural Resources 
may accept from a respondent un assurance of discontinuance 
(AOD) of a violation as an alternative to an udministrative or judicial 
proceeding that takes the form of an administrative order. In an 
AOD, the respondent admits the violation and agrees to perform 
specific actions to rectify environmental problems. The AOD is akin 
tu a settlement. Generally, the respondent receives a lesser penalty as 
a result of their cooperation, in acknowledgement that an AOD saves 
the ANR the time and expense of litigation. After receiving an 
emergency order, most respondents agree to an AOD. 

s Respondent was initially served an administrative order with u 
penalty of $19,500. The parties were headed to trial before they 
signed the AOD with the lighter penally. 

The Vermont Legislature gave ANR the ability to quickly 
enforce the state's enviromncntal laws [*121 when 

(I) a violation presents an immediate threat of substantial 
harm to the environment or an immediate threat to the 
public heulth; or 
(2) an activity will or is likely to result in a violRtion 
which presents an immediate threat of substantial harm 
to the environment or an immediate threat to the public 
health; or 
(3) an activity requiring a permit has been commenced 
and is continuing without u permit. 

1~1 __ 1 \ l __,___:_~_'!_('.!_(~l)t I_! ( iJ.. The Legislature expedited the 
normal enforcement process by giving the respondent only 
five days after receiving the order to request a hearing (as 
opposed to 15 days upon receipt of an administrative order), 
and requiring this Court to hold a hearing "at the earliest 
possible time and [which] shall take precedence over all other 
hearings." Id. al (d). Additionally, unlike an administrative 
order, an emergency administrntive order is not stayed when a 

respondent requests a hearing. Id. The order remains in place 
even if the respondent appeals it to the Supreme Court. Id. at 
(f). It also remains in place if this Court dissolves the 
emergency administrative order and ANR chooses to appeal 
that ruling to the Supreme Court. Id. 

In an EAO, time is clearly of the essence for the 
protection [*13] of people and natural resources. We decline 
to throw a wrench in the streamlined process by requiring 
ANR to calculate penalties against respondents because 
officials should rightly be focused on immediately stopping 
the harm. They also may not yet know the extent of the 
violations. 

For these public policy reasons, we find that ANR has a 
compelling reason to bifurcate its enforcement actions when 
an emergency administrative order is issued, and we therefore 
support ANR's interpretation of the statutes. Cf. f-'r111/l,11,,,. y. 

Ctl,•t!n1~iu c,~,J~ F11 ir ~,.,',, ... ' IIfJ:I .. C(.l ~'.i ~I /3 - ln. /7,'U'.!_5..l 
(quoting C·.:d,·r '.!!!..J.!._l_!_,_1il.~>J.!..'.~)J.!!_._Y_ .\'111i111 I.I. · I .S,,i~U, 
l(J_j.!_!c:._ ( / 'J,\' / J '· 

II. Due Process 

The Respondents claim both procedural and substantive due 
process violations of their rights. They first claim they were 
"blindsided" by the AO and its sizable penalty; they were not 
info1med of the applicable appeal procedures; and past 
penalties issued by ANR did not serve as a fair warning of 
their liability. Putting aside the inherent contradiction in their 
arguments, the Respondents' procedural claims are without 
merit. As previously described, the eight-page EAO contains 
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a paragraph-as all of ANR's emergency administrative 

orders do-that expressly retained the right for ANR to issue 

an administrative order with penalties based on the violations 

described [*14] therein. While the EAO did not expressly 

state that it could be appealed to the Supreme Court, that is a 

well-trod path by both lawyers and self-represented parties. lt 

should not require an explicit how-to guide. Furthennore, 

respondents are currently availing themselves of the 

opportunity to appeal the AO and the $29,325 penalty. 

Next, the Respondents substantive due process claim appears 
to be that ANR officials have "unbounded discretion" to set 
penalties. That is not true. ANR is bound both by J...!.~ I \ l ___ i: 
80/0 and their own rules, called the Environmental 

Administrative Penalty Rules. The state statute caps penalties 

at $170,000 and lists factors the Secretary must consider in 

determining the amount to assess. The agency's mies set 

specific guidelines for officials to follow in assessing the 

penalties they impose. See Nalllral Res. Bd. v. Stratton Corp., 
No. 106-7-14 Vtec, slip op. at 6-10 (Vt. Super. Ct. Envtl. Div. 

Nov. 17, 2016) (Walsh, J.). Respondents due process claims 
are without merit. 

III. Excessive Fines 

Respondents argue that the fine imposed in the AO is 

excessive and violates their rights under the Eighth 
Amendment of the U.S. Constitution. Specifically, 

Respondents contend that the penalty they were assessed is 

twice as much as any other penalty ANR has imposed for 

septic petmit violations. [*151 ANR counters that the penalty 

is reasonable. 

The U.S. Supreme Court has "never decided whether the ... 

Eighth Amendment's prohibition of excessive fines applies to 

the States through the Due Process Clause." ~ ·/l"1111itl 1 , ·11_1 · 

'.!}_1 _'111,. ·u1,, ,. ,1 ,., / I · S i • <• , ,,. _ 1.1 J.. 1/ / t l i , Respondents 

make no argument as to why the Eighth Amendment would 
apply in this case. Additionally, their claim does not address 

the fact that the penalty includes an assessment for the 

violation related to the unapproved cross-connection between 

the public water supply and the Rental Property's well, not 

just the septic pe1mit violations. 

The Court will address the reasonableness of the penalty 

imposed against the Respondents pursuant to !!./_l_;_~. _/ .sl 80 I IJ 

at trial. 

Co11clusio11 

The Cou1i rejects the Re~pondents' arguments that ANR 

violated the res judicata doctrine, the Due Process Clause, and 

the Excessive Fines Clause. The Court also declines at this 

stage to find that the penalty is reasonable, as ANR argues, 

This matter is not appropriate for summary judgment because 

the parties have a material dispute over the penalty assessed 

pursuant to the factors outlined in l!L~- u_!J_IJ., The 

Court therefore DENIES the Respondents' motion for 

summary judgment and DENIES the agency's cross motion 

for summary judgment. 

This matter is set for trial on April 20 and 21, 2017, 

Electronically [*16] signed on Febrnary 14, 2017 at 01:38 

PM pursuant to V .R.E.F. 7(d). 

/s/ Thomas G. Walsh 

Thomas G. Walsh, Judge 

Superior Court, Environmental Division 
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STATE OF VERMONT 

SUPERIOR COURT 

SECRETARY,VERMONT 
AGENCY OF NATURAL RESOURCES, 

Plaintiff 

v. 

FRANCIS J. SUPENO, BARBARA L. SUPENO, 
AND BARBARA J. ERNST, 

Respondents 

VIOLATIONS: 

ENVIRONMENTAL DIVISION 
Docket No. 142-9-14 Vtec 

l. 10 V.S .A. §1973(a)(6) and Wastewater System and Potable Water Supply Permit #WW-
9-1411, Conditions 3.6.: fail ure to obtain a permit before the modificatfo n of an existing 
building or structme in a manner that increases the design flow or modifies other 
operational requirements of a potable water supply or wastewater system. 

2. 10 V.S.A. §1973(a)(7) and Wastewater System and Potable Water Supply Permit #WW-
9-1411, Conditions 1.1, 1.2, and 2.1.: failure to obtain a pennit before making a new or 
modified connection to a new or existing potable water supply. 

3. Water Supply Rule (WSR) §21-8: Unapproved cross-connection between the distribution 
system of a Public or Non-Public water system and any pipes, pumps, hydrants, tanks or 
other water systems whereby contaminated or polluted water or other contaminating 
substances may be discharged or drawn into the Public and Non-Public water system, 

EMERGJtNCY ORDER 

The Secretary {S~cretary) of the Vermont Agency of Natural Resources (Agency), 

applied to the Envirorunental Court for an Emergency Order pursuant to the provisions of 10 

V.S.A. § 8003(a)1 10 y.~.A. § 8009(a)(3), and V.R.E.C.P. 4(c) on September 18, 2014. After 
',;: ,• i : ;.•. ,,,;• 

conducting its initial hearing on the application, the Court issued the Emergency Order on 

September 18, 2014. The Respondents timely requested a hearing on the Order, and the Court 

1 
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held a merits hearing on September 25, 2014. John Zaikowski, Esq, represented the Agency. 

Respondents were represented by their attorney David Bond, Esq. 

The Secretary retains the right to subsequently issue Administrative Orders, h1cluding 

penalties, pursuant to 10 V.S.A. §8008 with respect to the violations described herein. 

Based on the presentation of evidence and argument at the merits hearing, the Court 

makes the following findings regarding the violations above: 

1. Respondents Francis J, Supeno and Barbara L. Supeno own property, a single 

family dwelling, located at 306 Fisher Point Road in Addison, Vermont. Respondents rent the 

home at 306 Fisher Point Road to guests on a seasonal basis. 

2, Respondents Barbara J. Ernst and Barbara L. Supeno own and reside on the 

adjacent property located at 330 Fisher Point Road in Addison, Vermont (330 Fisher Point). 

3. On October 22, 2009, Respondents Francis and Barbara Supeno obtained 

Wastewater System and Potable Water Supply Permit #WW-9-1411 (the permit). 

4. The permit authorizes the replacement of a former seasonal cottage with a year-

round single family residence having one bedroom, the construction of an associated on-site 

potable water supply from a drilled bedrock well, and wastewater disposal system by 

construction and utilization of a mound-type wastewater treatment/disposal system. The 

wastewater disposal system is physically located on adjoining property at 330 Fisher Point Road. 

5. 330 Fisher Point Road obtains its water from Tri-Town Water District #1, which 

is a public water supply system. 

6. On June 19, 2014, Agency personnel received a complaint that there were alleged 

water and wastewater violations occurring at 306 and 330 Fisher Point Road, Addison Vermont. 

2 
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7. Subsequent to receiving the complaint but before requesting access, Chief 

Environmental Enforcement Officer (CEEO) Sean McVeigh became aware that the property is 

advertised on several websites as a 2 bedroom, 2 bathroom rental. 

8. On August 22, 2014, Agency personnel requested access to the properties from 

the property owners via email to conduct an inspection regarding the alleged water and 

wastewater violations. The Agency received no response to the request. 

9. On September 5, 2014, CEEO McVeigh and Environmental Enforcement Officer 

Dan Mason (EEO Mason) traveled to 330 Fisher Point and sought permission to access the 

properties identified above in order to conduct an inspection and investigation, and were refused 

access by Respondent Barbara L. Supeno. 

10. On September 9, 2014, the Agency obtained an Access Order pursuant to 10 

V.S.A. §8005(b)(l), to inspect the properties. 

11. On September 9, 2014, EEO Mason and CEEO McVeigh executed the Access 

Order and inspected 306 Fisher Point Road, accompanied by two troopers from the Vermont 

State Police. Respondent Ernst accompanied them during the inspection. The inspection began 

with the well head located on 306 Fisher Point Road that, according to the permit, is the sole 

source of water for the structure. The well head had a locked well cap and appeared to be 

missing a well tag. 

12. They then made their way to the basement of the structure at 306 Fisher Point 

Road to inspect the water system. CEEO McVeigh observed what appeared to be two separate 

water supply lines entering the structure through the basement wall. Respondent Ernst stated 

that the structure was in fact served by both the permitted drilled well (lower line) and by Tri­

Town Water (upper line), a public water system. She stated that the Tri-Town Water connection 
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to 306 Fisher Point Road was spliced into the connection that serves their residence at 330 Fisher 

Point Road, and that it was not a direct connection between the subject structure and a Tri~ Town 

Water service line. Respondent Ernst stated that using the water supply in this manner was akin 

to "watering this house" in the way that you would water a garden. 

13. Respondent Ernst stated that they have the ability to switch back and forth 

between the two water sources, She stated this configuration has existed in the structure since 

construction in 2009. She stated that the well on the property produced water with a high sulfur 

content whereas Tri-Town Water has a high chlorine content. Respondent Ernst stated that they 

altemated between the sources to limit their exposure to each issue, however this statement was 

made in error. She stated that they most recently discontinued use of the drilled well 

approximately three (3) months ago, however this statement was made in error. They were 

currently using whole house highly filtered Tri-Town Water as the s~le water source for 306 

Fisher Point and had done so since construction in 2009. The well had also been disconnected 

from any electrical source, drained and depressurized. 

14. CEEO McVeigh observed the physical configuration of the system. The two 

systems were joined together via hard piping connections and it appeared that it would be easy to 

alternate between sources using several valves. CEEO McVeigh observed the valves on the well 

piping to be in the closed position and that the pressure tank gauges read zero. He observed the 

valves on Tri-Town Water piping to be in the open position. He also observed the electrical 

breaker box and it appeared that the breakers for the well system were on, but the breaker label 

"Well" had been changed to "lightning arrestor." The well's connection valves appeared to be in 

a rusted and disused state. 
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15. The failure to obtain a pennit from the Secretary before making a new or 

modified connection to a new or existing potable water supply is a violation of 10 V.S.A. 

§1973(a)(7) and Wastewater System and Potable Water Supply Permit #WW-9-1411, Conditions 

1.1, 1.2, and 2.1 

16. This new connection requires a permit, and it had commenced and continued 

without a pennit. 

17. The physical configuration of the system as observed constitutes a "cross 

connection" as defined in Vermont Water Supply Rules §21-2. 

18. In the event the second water supply line is connected to the water supply serving 

the existing building at 330 Fisher Point Road, this interconnection subjects the public water 

system (Tri-Town) to unanticipated risks by introducing wat¥r from a different source, whereby 

contaminated or polluted water, or other contaminating substances, may be discharged or drawn 

into the public ·water system from the water system in 306 Fisher Point Road. 

19. Unapproved cross-connections are prohibited by Water Supply Rule (WSR) §21-

8 and pursuant to that rule, immediate action must be taken to completely eliminate the cross 

connection, This cross-connection would require a permit, and it had commenced and continued 

without a permit, 

20. On September 22, 2014, a plumber hired by Ms. Supeno and Ms. Emst removed 

the cross-connection between 306 and 330 Fisher Point Road. 

21. CEEO Mc Veigh also observed within the structure the permitted bedroom on the 

second floor, what appeared to be a bedroom in the basement, and a convertible futon sofa on the 

first floor. The bedroom located in the basement meets the definition of a bedroom pursuant to 

Wastewater System and Potable Water Supply Rule§ l-20l(a)(8), 
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22. The creation of a second bedroom in the residence increases the design flow of 

the building to an amount that is approximately double the design capacity of the wastewater 

system authorized in the permit. A pennit would be required before adding an additional 

bedroom to the residence. 

23. In addition, given the residence is pennitted for one bedroom, the design flow was 

calculated using the stwidard asswned occupancy of two people per bedroom for single family 

residential living units. When a building will be subject to rental use the wastewater and water 

systems should be sized for at least two people per bedroom pursuant to the Wastewater System 

and Potable Water Supply Rules, §1-808, Table 1. Therefore any rental usage must be limited to 

a total of two persons maximum unless and until water and/or wastewater systems with 

additional capacity are permitted. 

24. The failure to obtain a pennit from the Secretary before the modification of an 

existing building or structure in a manner that increases the design flow or modifies other 

operational requirements of a potable water supply or wastewater system is a violation of 10 

V.S.A. §1973(a)(6) and Wastewater System and Potable Water Supply Permit #WW-9-1411, 

Condition 3 .6. 

25. This modification requires a permit, and it had commenced and continued without 

a permit. 

26. Following issuance of the September 18, 2014, Emergency Order and prior to the 

merits hearing held on September 25, 2014, Respondents ceased use of the Tri-Town water 

system as the water supply source at 306 Fisher Point Road in accordance with Paragraph A of 

that Order; retained a qualified licensed plumber who physically severed and disconnected the 
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Tri-Town water line within the basements of 306 and 330 Fisher Point Road in accordance with 

Paragraph B of that Order; and removed the second bedroom in the basement of 306 Fisher Point 

Road in accordance with Paragraph E of that Order. 

ORDER 

Having found Respondents in violation of the above rule, permit, and statutes, and that 

grounds for the issuance of the Emergency Order existed, the Environmental Court Orders that 

all provisions contained within the Order Section of the September 18, 2014 Emergency Order 

remain in full force and effect, subject to the rep]acement of Paragraph D of that Order as set 

forth below. The Court Orders that Paragraph D of the September 18, 2014 Emergency Order be 

replaced with the following directives: 

D. No later than sixty (60) consecutive calendar days following the date of this Order, 

Respondents shall retain a qualified licensed engineer and have that engineer either: 1) submit 

an administratively complete application to the Agency to amend the permit to allow for the use 

of the water line running between 306 and 330 Fisher Point Road; or 2) submit a written 

proposal for its abandonment for approval. In the event an application to amend the permit or 

proposal for abandonment is approved, then Respondents shall complete all construction in 

accordance with the approved permit or abandonment proposal, whichever is applicable, no later 

than thirty (30) consecutive calendar days following approval. In the event a permit application 

is submitted and denied, Respondents shall submit a written proposal for the water line's 

abandonment within fifteen (15) consecutive calendar days of the denial; and complete 

abandonment within fifteen (15) consecutive calendar days of approval. 

7 
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~ 
Dated at~ this Z day of Ccto\vv: 

By:~ 
HonorableJudge\ 
Superior Court, Environmental Division 

ENDORSEMENT 

Issued at'f:afcrockf.rn, this Z::~y of Oa,o'-w- , 2014 at,~ , Vermont. 

8 
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10 V.S., L § 800R 

Statutes current with legisMion through Chapter 110 (including all legislation effective upon passage through April 25, 2018) 

and Municipal Act 15 of the 2017 adjourned session (2018), but not including changes and concctions made by the Vermont 
Legislative Council. The final official version of the statutes affected by the 2017 adjourned session (2018) legislation will 

appear on LexisAdvance in October 2018. 

Vetwont Statutes Annotated > TITLE TEN. CONSERVATION AND DEVELOPMENT> PART 6. 
UNIFORM ENVIRONMENTAL LAW ENFORCEMENT > CHAPTER 201. ADMINISTRATIVE 
ENVIRONMENTAL LAW ENFORCEMENT > SUBCHAPTER 3. ENFORCEMENT 

§ 8008. Administrative orders 

(a)The Secretary may issue an administrative order when the Secretary determines that a violation exists. When the Board 
determines that a violation of 1;hapter 151 of this title exists, the Boa rel may issue an administrative order with respect to 
the violation. An administrative order shall be served as provided for under the Vermont Rules of Civil Procedure. A copy 
of the order also shall be delivered to the Attorney General. An order shall be effective on receipt unless stayed under 

subsection 8012(d) of this title. 

(b)An order shall include: 

(l)a statement of the facts which provide lhc basis for claiming the violation exists; 

(2)idcntification of the applicable statute, rnlc, permit, assurance, or order; 

(3)a statement that the respondent has a right to a hearing under section 8012 of this title, and a description of the 
procedures for requesting a hearing; 

(4)a statement that the order is effective on receipt unless stayed on request for a hearing filed within 15 days; 

(5)if applicable, a dire1;tive that the respondent take actions necessary to achieve compliance, to abate potential or 
existing environmental or health hazards, and lo restore the environment to the condition existing before the 

violation; and 

(6)a statement that unless the respondent requests a hearing under this section, the order becomes a judicial order 

when liled with and signed by the Environmental Division. 

(c)An order may include: 

(l)a "stop work" order that directs the respondent to stop work until a pe1mit is issued, compliance is achieved, a 
hazard is abated, or any combination of the above. The agency issuing the order shall consider the economic 
effect of a "stop work" order, if included, on individuals other than the respondent; 

(2)a stay of the effective date or processing of a permit under section 8011 of this title; and 

(3)a proposed penalty or penalty structure. 

(d)(l) The administrative order and proofofservice shall be simultaneously filed with the Attorney General and the 

Environmental Division. The Division shall sign the administrative order in the event that: 

(A)the administrative order is properly served on a respondent in accordance with subsection (a) of this section; 

(B)thc respondent does not request a hearing in accordance with subsection (b) of this section; and 

(C)the order otherwise meets the requirements of this chapter. 

(2)When signed by the Bnvironrnental Division, the administrative order shull become a judicial order. Upon 
motion by the Attorney General made within 10 days of the date the administrative order is signed by the 
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Division and upon a finding by the Division that the order is insufficient to carry out the purposes of this 
chapter, the Division shall vacate the order. 
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10 l<S .. J • .§ 801() 

Statutes current with legislation through Chapter 110 (including all legislation effective upon passage through April 25, 2018) 

and Municipal Act 15 of the 2017 adjou111ed session (2018), but not including changes and corrections made by the Vem1ont 

Legislative Council. The final official version of the statutes affected by the 2017 adjo\llned session (2018) legislation will 

appear on LexisAdvance in October 2018. 

Vermont Statutes Annotated > TITLE TEN. CONSERVATION AND DEVELOPMENT > PART 6. 
UNIFORM ENVIRONMENTAL LAW ENFORCEMENT> CHAPTER 201. ADMINISTRATIVE 
ENVIRONMENTAL LAW ENFORCEMENT > SUBCHAPTER 3. ENFORCEMENT 

§ 8010. Administrative penalties 

(a)An administrative penalty may be included in an administrative order issued under section 8008 of this title or in an 
emergency administrative order issued under subdivision 8009(a)(l) or (3) of this title. An order assessing administrative 

penalties shall be accompanied by an affidavit setting forth the facts establishing the date of violation. 

(b)In dctennining the amount of the penalty, the Secretary shall consider the following: 

(c) 

(l)the degree of actual or potential impact on public health, safety, welfare, and the environment resulting from 

the violation; 

(2)the presence of mitigating circumstances, including unreasonable delay by the Secretary in seeking 

enforcement; 

(3)whether the respondent knew or had reason to know the violation existed; 

( 4)the respondent's record of compliance; 

(S)[Repcalcd.J 

(6)the deterrent effect of the penalty; 

(?)the State's actual costs of enforcement; and 

(8)the length of time the violation has existed. 

(l)A penalty of not more than$ 42,500.00 may be assessed for each determination of a separate violation. In 
addition, if the Secretary determines that a violation is continuing, the Secretary may assess a penalty of not more 
than $ 17,000.00 for each day the violation continues. The maximum amount of penalty assessed under this 

subsection shall not e1sceed $ 170,000.00. 

(2)In addition to any penalty assessed under subdivision (1) of this subsection, the Secretary may also recapture 

economic bem:fit resulting from a violation up to !he $ I 70,000.00 maximum allowed under subdivision (I) of 

this subsection. 

(d)Notwithstanding the provisions of subsection 8003(b) of this title., imposition of an administrative penalty under this 

section precludes imposition of any other administrative 01· civil penalty under any other provisions of law for the same 

violation. 

(c)Penalties assessed under this section shall be deposited in the General Fund, except for: 

(1 )those penalties which are assessed as a result of a 1minicipality's enforcement uction under chapter 64 of this 

title, in which case the municipality involved shall receive the penalty monies; and 
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(2)those penalties that are assessed as a result of the State's actual cost of enforcement in accordance with 
subdivision (b)(7) of this section, in which case the penalties shall be paid directly to the Agency of Natural 
Resources. 
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Vt. Env. Ct. Rule 4 

Rules current as amended through May 22, 2018 

Vermont Court Rules > RULES FOR ENVIRONMENTAL COURT PROCEEDINGS 

Rule 4. Review of Environmental Enforcement Orders 

(u)Applicability of Rules. 

(l)This rule applies to review of environmental enforcement orders in the Environmental Court under 10 V.S.A. 
~\\' 800 !- 8013 and :!,/ I ' ,\'.:I. ~ ~,;71, and to appeals from the Environmental Court to the Supreme Court in 
those proceedings. 

(2)Thc Vctmont Rules of Civil Procedure, as modified by Rules 2(b)-(e), the Vermont Rules for Electronic Filing, 
and the Vermont Rules of Appellate Procedure apply to all proceedings under this rule except as otl1erwise 
provided in paragraph (3) of this subdivision and except where another procedure is expressly provided by 
subdivisions (b)-(c) of this rule. 

(3)The following provisions of the Vermont Rules of Civil Procedure shall not upply to proceedings under this 
rule: Rules 3 (Commencement of Action), 4 (Process), 4.1 (Attachment), 4.2 (Trustee Process), 7(a) and (c) 
(Pleadings Allowed), 8(a)-(f) (General Rules of Pleading), 9 (Pleading Special Matters), 10 (Form of Pleadings), 
12 (Defenses and Objections), 13 (Counterclaim and Cross-Claim), 14 (Third-Party Practice), 18 (Joindcr of 
Claims and Remedies), 22 (Interpleader), 23 (Class Actions), 23.1 (Derivative Actions) , 24(a)(2) (Nonstatutory 
Intervention as of Right), 24(b)(2) (Nonstatutory Intervention by Permission), 38-39 (Jury Trials), 40(b) (Progress 
Calendar), 47--49 (Jurors and Juries), 51 (Argument of Counsel; Instructions to Jury), 53 (Masters), 56 (Summary 
Judgment), 57 (Declaratory Judgments), 64 (Replevin), 68 (Offer of Judgment), 72 (Appeals from Probate 
Courts), 74 (Appeals from Decisions of Governmental Agencies), 75 (Review of Governmental Action), the last 
sentence of Rule 77( d) (Lack of Notice of Entry), 80.1 (Foreclosure of Mortgages and Judgment Liens), 80.2 
(Naturalization of Aliens), 80.4 (Habeas Corpus), 80.5 (District Court Procedures for Civil License Suspensions 
and Penalties for DWI), 80.6 (Judicial Bureau Procedures), 80.7 (Procedures for Immobilization or Forfeiture 
Hearings Pursuant to _ _; l .s . L , J ! I 3,:), and 80.8 (Transfer from District to Superior Court). 

(b) Assurances of Discontinuance. --An assurance of discontinuance filed pursuant to /U I ',S., l. 11· S007/d shall be 
deemed a pleading by agreement pursuant to Rule 8(g) of the Vermont Rules of Civil Procedure. Assurances shall be 
simultaneously filed with the couit and the Attorney General. The court may sign the assurance with or without a hearing. 
If the assurance is signed by the court, the assurance shall become a judicial order and the court shalJ notify the Secretary, 
the respondent and the Attorney General. Notwithstanding Rule 60 of the Vennont Rules of Civil Procedure, within 10 
days of the date that an assurm1ce is signed by the court, the Attorney General may move the court to vacate the order on 
the grounds that the assurance is insufficient to carry out the purposes of /IJ I ' S r. , c 'h11u1t·1 · :!J.!L After hearing, upon 
finding that the assurance is insufficient to carry out the purposes of Chapter 201, the court shall vacate the order. 

(c)Emergeney Orders , 

(1) Procedure for Issuance. -Upon presentation of an emergency administrative order to the court pursuant to 
I /I I· S. I ,,· 8()()9rhi if the court finds that the Secretary has made a sufficient showing that (A) a violation 
presents an immediate threat of substantial hann to the environment or an immediate threat to the public health; or 
(B) an activity will or is likely to result in a violation which presents an immediate threat of substantial harm to 
the environment or an immediate threat to the public health : or (C) an activity requiring a pe1mit has been 
commenced and is continuing without a pennit, an emergency judicial order may be issued pursuant to JJJ....J..:,,,&:J.,_ 
{~ ,\'/1(!8 and 8009. Rule 65(a) of the Vermont Rules of Civil Procedure shall provide the procedure governing 
issuance of these orders, except that: (i) an affidavit but no complaint is required; (ii) the affidavit must establish 
and the court must !ind that all reasonable efforts have been made to notify the respondent of the presentation of 
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the order to the courl, and, if so, the court may allow the presentation to be made ex parte; (iii) any order, 
including an order issued ex parte, may, if the court so orders, continue in effect unti I further order of the cou1t; 

and (iv) the order need only state the grounds upon which it has been granted, that the respondent has the right to 
a prompt hearing on the merits of the order, that the hearing must be requested by motion filed within five 
business days ofreceipt of the order, that the order will remaill in effect until further order of the court or a date 
provided, and the address or addresses where the motion must be filed. At any hearing on an application for an 
emergency order, the coult may pe1mit either party to present evidence. Any evidence so received that would be 
admissible upon the hearing on the merits becomes part of the record and need not be repeated upon the hearing 
on the merits. 

(2) Effect; Service. --An emergency judicial order shall become effective on actual notice to the respondent. The 
Secretary shall cause the order to be served upon the respondent. 

(3) Hearings on Modification or Dissolution; Stay. --If a motion requesting a hearing on the merits of the order 
is filed with the court and the Secretary by the respondent within five business days of the receipt of the order, the 
coutt shall schedule a prompt hearing, which shall take precedence over all other hearings and shall be held within 
five business days of ft ling of the motion. The court may affirm, modify or dissolve the order. The tiling of a 
motion does not operate as a stay of the order, but the court may, upon motion, stay or modify the order upon such 
tenns and conditions as it deems appropriate. Subdivision (d) of this rule shall govern the hearing and any 
resulting appeal, except that paragraph (2) of that subdivision is inapplicable and a pretrial conference will be held 
only in the discretion of the court. The court's ruling on a motion filed under this paragraph shaJI be deemed a 
final judgmenl. 

(d)Proccdure for Review of Administrative Orders. 

(1) Generally. ·-This subdivision governs request for review of any order issued by the Secretary pursuant to I 0 
/1. S.A, ~· 81)08, except as otherwise provided for emergency orders issued pursuant to ).JL I .S.1L ,1• 801/11 and 
subdivision (c) of this rule. 

(2) Notice of Request; Stay. --Review of an order of the Secretary shall be taken by filing a notice of the request 
with the clerk of the Environmental Court and with the Secretary within 14 duys of receipt of the order or 
decision. The notice operates as a stay of an order issued, and payment of any penalty imposed, under //1 I ' . .'/ .. '/. 1~ 
SIi//,\' pending the hearing. The court also may hear and determine a motion for an emergency order under 
subdivision (c) of this rnle with regard to the alleged violation that is the subject of the proceeding under this 
subdivision. 

(3) Intervention. ·-Upon timely motion under Rule 24 of the Vermont Rules of Civil Procedure, the court may 
grant party status to an aggrieved person as provided in / f) V.S.1( §_/jj) I ](d}. 

(4)Schcduling; Discovery; Pretrial Proceedings. 

(A)As soon as the Secretary receives proof that an administrative order has been served upon a respondent, 
the Secretary shall file the order and proof of service with the court. 

(8) 

(i) Within 7 days of the filing of a notice of request for hearing, the Secretary shall file a pretrial 
memorandum which shall include a list of witnesses and a summary of any evidence which the Secretary 

plans to present in support of the administrative order. 

(ii)Within 14 days of the filing of the Secretary's memorandum, the respondent shall file a pretrial 
memorandum which shall state respondent's agreement or disagreement with each clement of the 
"statement of facts" in the administrative order; shall include a list of witnesses and a summary of any 
evidence which respondent plans to present to contest such facts; shall state with particularity whether 
respondent accepts or contests each element of the "order" section of the administrative order; if a 
penalty was imposed by the order, shall include a summary of any evidence respondent plans to present 
regarding mitigating or other factors affecting the penalty calculation; and shaJI include a preliminary 
statement of lhc legal and jurisdictional issues which respondent plans to misc in the proceeding. 
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(C)The court shall promptly thereafter convene a pretrial conference, and shall thereupon issue appropriate 
orders, including orders for the disposition of legal issues prior to the hearing, orders for discovery necessary 
to a full and fair detennination of the proceeding, and other appropriate orders consistent with / II 1 ·, s. A. § 

8012, as provided in Rule 2(d). 

(5) Trial De Novo; Judgment. --Review shall be de novo, but, if a violation is found, the cou11's review of the 
remedy imposed shall be subject to / !I V S . .-1 c §__ SIi I !(/,/ . The final judgment in a ruling under this subdivision or 
paragraph (3) of subdivision ( c) may, as appropriate under each specific subsection of / o V.S.. I .. ,~ SI} 12(/,), affirm, 
reverse, modify, or dissolve the decision of the Secretary or may vacate and remand the case for further 
proceedings consistent with the order of the court. ln addition to the requirements of Rule 52 of the Vermont 
Rules of Civil Procedure, the judgment shall contain the statements required by / () 1 ·.s . .-1 ~ SIi / .~(l'}(I/ / and (5). 

(6)Appeal to Supreme Court; Stay Pending Appeal. 

(A)A final judgment under this rule shall be appealable as of right to the Supreme Court pursuant to JU fi..~.:.L 
1,· 8(1/J(c).. The notice of appeal shall be filed within 14 days of the date of receipt of the judgment appealed 
from in accordance with Vennont Rule for Electronic Filing S(f). 

(B)Notwithstanding Ruic 62 of the Vem10nt Rules of Civil Procedure and Rule 8 of the Vennont Rules of 
Appellate Proccdu1:c, an appeal to the Supreme Court by the Secretary shall stay the dissolution of an 
emergency judicial order. An appeal by the respondent or the Attorney General shall not stay the operation of 
an emergency or other order but shall stay payment of a penalty. A respondent may seek a stay in the 
Supreme Court pursuant to Ruic 8 of the Vermont Rules of Appellate Procedure. 

(e)Procedure for Review of Final Municipal Solid Waste Orders. 

(1) Generally, --This subdivision shall govern requests for review under _ ti V.S. -1 f 221)71, of a final solid waste 
order issued by the legislative body of a municipality pursuant to l_i_V .. \~'l.J-2 :! 1J r/. 

(2) Notice of Request; Stay. --Review of a municipal solid waste order shall be taken by filing a notice of the 
request with the clerk of the Environmentul Courl and with the municipal clerk within 14 days ofreceipt of the 
final order. The notice operates as a stay of any order issued, and payment of any penalty imposed, pending the 
hearing. 

(3) Hearing. --Review shall be de novo and shall be governed by paragraph (d)(S) of this rule, substituting 
"legislative body" for "Secretary." 

(4) Judgment. --The court may reverse, affirm, modify, or vacate the order in accordance with 2./ I'., . ·I. ,,· 
:!:}fJ i /,fr) , (d). In making its determination, the court shall consider the factors set forth in 14 V.S. . I ~ 2]1J 711{!Jl. 

(5) Appeals; Stay on Appeal. --Appeals from Environmental Court decisions under this rule are governed by the 
Vermont Rules for Electronic Filing and the Ve1mont Rules of Appellate Procedure. On an appeal of a final 
judgment under this rule, Rule 62 of the Vermont Rules of Civil Procedme and Rule 8 of the Vennont Rules of 
Appellate Procedure shall govern stays, and the decision of the Environmental Court on alt matters other than 
penalties shall be deemed to be judgments in an action for an injunction fol' purposes of those rules. 
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ADJ\1INISTRA T.lVE J.>ENAL TY FOlrM: 

DEFENDANT'S 
i EXHIBIT 
I /!,1A1 

CASENAME' s .... .._/<-,.,,_+fl..ifw,-, '\ f:j"{l'l~ ~ COMPLA1N1'# , _________ _ 

VlOLA~l'ION /o \/Jti: 1q'73 (V:) ( l. ) c,.a.J l.tl\.J f '€.~<f trVv> ... 1- I Lttl '/""?(_.s~ 1, l. 1 
l O V 14 I~'?\ ( ~) \ ""?) c.J ,0:-\,i\) .. a ct,.. l ~ Ii L,rJ. \. l \. l-1 v-..J 1.. l c.....J LJ r,. 'r-<r f u,-rl~ (lv,~ :),,, ) ~s:, 

·CL~SSIFICAT!ON{OF VIOLATION I 

CLASS l- A Class l violation meets one or more oft(1e following cl'itel'ia: 

1) A violation of any 0f the fol1owing that does not 'qualify as a minor violation :under Class Ir: 

a) an assurance of discontinuance; 01· 

~) an order issued purs11antto 10 V.S.A. Chapter 201; or 

c) an ordeJ· issued pu1:suantto any statute listed in 10 V.S.A. Section 8003(a); or 
' 

2) The violation presents a thr~!,lt of substantial harm to the public health, safety, or welfal'e or to the 
environment, 01· the violation has caus~d substantial hflfm to the public health, safety, or welfare 01· to 
the environment. . 

-~ Clas• II •lolation meets one or m~1-e oftl1e following c,iloria; 

1~ The violation constitutes a minor violation of: 

I:).) an assurance of discontinuance; or 

b) an 01'de1· issued pursuant to 10 V.S .A. Chapter 201; o~· 

c) an order issued pursui:intto any statute listed in 10 V.S.A. Section 8003(a); or 

(2) :!J~ violation ls more than a minor violalio1i' of a st~t11te llsted in 10 V.S.A. Section 8003(a), a rule 
·prnmulga:ted under a statur:0 lis.ted in 10 V .S :A. Section 8003(a), or a related per111H. Aetiv ities ·or 
oonstniction lnitiatec\ before the issuance of all necessary environmental permits shall be Class II 
vioJa.tions. · 

· CLASS JiJ - A Class III violation meets one Ol' mol'e of the following criteria: 

1) The violation is a minor violation of a statute listed in 10 V.S.A. Section 8003(a), a rule 
· . promulgated uncle!' o statute listed in 10 V.S.A. Section 8003(a), or a related permit. . . 

'?LASS IV - A Class IV violation meets one ol; more of the following criteria: 

1) A ciass IV violation is ·a de minim is violation of a statute listed in 10 V .S .A. Section 8003(a), a 
rule pronrnlgated under a statut01istcd in Scotian 8003 (fl), or a. related permit. 

' ' . 

Administrative Penalty Form ver. 3/15/10. Page 1 of6 
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I ' 

J' 

INJTlAL PENALTY CALCW:1A'I'ION 
.......__. ---·- -----·--

C.LABS I: 0-$42/ iOO; ' .,ASS II: 0-$3 0,000; CLASS IJJ; 0-$10,000; 1LASS IV: 0-$3000· . 
(C'iN:~e choices & plact~ arty comments in 1hr. space pnwirled or on the backsicle <?f tJJe last page) 

1. The cleg1•ee of actual or potenthil impact ou public health, safety, and welfare: 

a) No actual impact or minor potential impact; 

b) Minor actual impact or moderate potential impact; 

o) Modera~e actual ·Impact or major potential .impact; 

d) Major actual impact. 

2. The degree of actual m• potential impact on the environment: 

a) 

b) 

c) 

d) 

No actual impact or minor potential impact; 

Minor actual impact or moder~te potential impact; 

.Moderate actual impact o~· major potential impact; 

MaJor actual impact. 

3. Did the l'espondent know or have reason to lmowthe vi?lation.existed: 

a) Knowledge of the requirements; 

i) new requirement; 

ii) had reason to know about violated requirement; 

iii) · had a permit or permit by rule; 

iv) · repeated the violation after notice. 

h) :({uow)edge of the facts of the violation: 

c) 

i) 

ii) 

iii) 

iv). 

. ' 

· could not have reasonably known that the violation existed; 

should have reasonably known ~hat.the violation existed; 

some evidence that the respondent !mew the violation· exis~ed. 

clear evidence that the respondent knew the vfolatlon existed 

Lower number o[.3a or 3b 

Administrative Penalty Form ver. 3/15/10 

0 

(i) 
2 

3 

0 

.3 

0 

l • 

Q) 
3 

0 

1 

~ ) t ...: 
3 
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4. 'l'he 1•esponclent's recorcl of compliance with the stathtes specified in 10 V.S.A. Section 8003 or 
relntecl ru~es, pel'mits, ol'deJ·s, or assurances of disconthrnanC'e in the seven ycnrs preceding t]ie 
violation: 

No pl'lol' violations; 

b) one prior violation; 

c) 

d) 

two prior violations; 

three or mDl'e prior violations. 

5. The leng th of time the violation existed (not to be assessed if violation 
will be snhJect to tJ1e continuing viola tion provision, #9): 

a) 

"b) 

o) 

cl) 

immediate correction; · 

.a violation of very shm;t duration; 

a violation of moderate duration; 

a violation· of long d~ration. 

Total ofsectlons 1, '2, 3c, -4 and 5 

6. PERCENTAGE OF MAXIMUM PENALTY CALCULATION 

(o) 
' -· 

2 

3 

0 

.1 • 

2 

.Aftel' the Sec1•eta,J1 has evqluatecl a violation under the criteria in sections JJ5, has determined t~e score 
under eaah qf ihe crltm·ia, and has added tf:1e .~cores to compute a total score, the initialpenal{J' amount sha(l 
be determined l\)' taking the maximum.penrtl~JJ.f'nr the 'la.w1 ofvi()latton involved and mult~p!ying ~hat 
nirmher by the applicable percentt1ge bas<-.d on the! inilial ,>·core. Th~folluwing tab{.e list.,· tlm applicable 
petcentage and resi~lting calculation.for each class: 

Score Pcl~en:!;~tge ct~s· r .. ckit(Ef([L CLASS n1 
lw2 10% $4,250 t:.$.3TJOu~· $1000 
3-4 20% $8,500 $6,000 $2,000 
5-6 30% $1'2 750 $Q,OO.O';) $3,000 

'' [:1> 40% $17,000 <:r[t.0.00 $4,000 
9-10 50% $21,250 $15,000 $5,000 

11 . 60% $25,500 $18,000 $6,000 
12 70% $29,750 $21,000 $7,000 . 
13 80% $34,000 $24,000 $8,000 
14 90% $38,250 $27,000 $9,000 
15 l00% $42,500 $30,000 $10,000 

a) lnittal penalty amount before adjustments 

Admfnlstrntive Penalty Form ve1-. 3/15/1 O 

·CLASS IV 
$300 
$600 
$900 

$1,200 
$1,500 
$1,800 
$2,100 
$2,400 
$2,700 
$3,000 
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7. INITIAL PENALTY ADJUSTMENT r 

a) If a rating of 3 is listed in sections 1 or 2, the 111itial penalty amount shall be acUusted to the 
' maximum a'llowed for the olass of violation: ' ' ' 

$ _____ ___ , 

b) ,If a rating of 3 is listed in two or more of sections 3a, 3 b, 4 or 5, the foitial penalty a1:nount shalJ be 
·adjusted to at least 70% of the maximum allowed for the class of violation: 

$ 

8. ECONOMIC llitNilW'IT & COST Oll' ENFORCEMENT ADJUSTMENT. 

1'/m penalty amount aalou/c1ted abova may cdsi, be ac(ju,1·ted when the .respondent has 1·ealized'a"n economic 
lum~/lt as a re.l'Zllt. qf' tlw 1)/olation and/or the state hcts incurred co.s·ts 1qj'eriforcement 1"ele1tei{ to the violation. 

· The Secretary may acfjust Iha pencllty by cu:/c/;ng an cm1otmt equal to s1,1ch econDtnic benefit ancllor 
enforcement costs to ·the p enalty amount. · 

) E . b fl , 111·· \
1 

! 1 " ~ - · a a QQ11Qfl1!Q en.e Jt: 'l' \ I ,l..\,,l 
Calculatton-

•-1/L~ .... 'in,__ \ I.,,·) lO I"\ e t1>r ~ ) ~'"'-- , 
·------ 1 · 

s ~ t k_,."'7v Ir~ · 1.... o, -:t it~; l, .C~J< vt._~ e.- I r, 1-. o r y, ( 1 c~ ot .) J') 
S, l .l) cil.k} f ye, 3 <? •(, . O <..L'-Yc.,r,) f'1.,. \c . .-.... f c') ~ J1J . . ' 

-- (ot J~7/ .'< 1(So/-l:>~o· -: ftt(Juo ···-ts;(:) ~(~~\\_':_,__/-"rt.)~Y-=-

:- ~Jv-J\ i -'" 1 '"" J • i,"" ,,w; l ":? . (:~~-~-:£-) 
b) Cost of enforcement: $ _ _ _ _ _ 

Calculqtlon ~ 

. ~ (.; l ~ f "" (~(< ll .D/1JI!./" ( e0-r <:J<AJ O,z)f_,..:) (_..,,l~ I) Ir '"- ~ru, J.',,(.,_ d 

·.,. ·{\LJ<JL,-(J l ~ l\ ')':'-~~ V\Q,(_(J/CvJ . 

c) Total (8a + 8b) 
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9. COl'~'I'Il~ING VIOLATION 

The Secretary may oQ._nslder any violation. of a statute listed in JO V. S.A. §8003 ( a) 'or a rule pro.mulgated 
under such statute or lt coudt ti on of a related permit, order, or a.isurance of discpntinuance that continues 
lo;tge1• than. (!ne day qs ({\f(Ontinuing violation subject to additional penalties for each d4y of continuance qf 
the v.tol~tion .. Th~ r:ontlnu't.,1~.violation amou,~t shall be. determined by t~kt~g t~e per-day m~ximum. . 
contmumg violation penalty.~· the class of violation involved and multiplying it by the applicable 
percentage based on the initial · '01 ·e. The following table lists the applicable percentage and resulting 
calculation/or each class: 

'Score CLASSI CLASS II CLASS III CLASS IV 
1-2 'iii 1,700 $1,200 $400 $120 
3-4 20% $3,v.i 00 $2,400 $800 $240 
5,-6 30% $5, 1 b'(~ $3,600 $1,200 $360 
'/-8 40% , $6,800 , $4,800 $1,600 $480 

9-10 50% I $8,500 . $6,000 $2,000 $600 

11 60% $10,200 !~7,200 $2,400 $720 

12 70% .$11,900 $8,400 $2,800 $840 

13 80% $13,600 ·$9,600 $3,200 $960 
14 90% $15,300 $10,800 $3)600 $1,080 

15 100% ~17,000 $12,000 $4,000 $1,200 

'\, 

a) Per-day penalty amount for continuing violation ·$ 

' b) Number of days c~nstituting continuance of the violtitioi1 '·,, $ 

'Total (9a x 9b) $ 
'\ 

.10. FINAL ADJUSTMENTS 

Afte1' the Secretary has detennlned the initial-penalty amount, the initial pena,lty ac{justment (if any), th~ 
amount qf'eaonomic bene.fltandlor the costs ofe1ifo1"'C<muint (if any), and the adcledpencllty.for.a continuin[f 
11 iolat!on (if applicable), ·the Secretary shall consider the Cl'iterla below before se~ting thejlnal penalty 
amount. 

a) Mitigating circums.tances: ,ii; ____ _ 

If mitigating circumstances exist the penalty may be reduced. Ul11'easonable delay by the Sec1·etary ln 
seeking .enforcement shall be c011sidered a mitigating cfrcumstance. 
Explain.- · 

b) Deterrent effect: 

The Seorotm'Y may Jncreaso the penalty amount up to the maximt1111 allowed in th~ o1ass ofthei violntion 
:If 110 01· she dete1·mines that fl larger penalty is reasonably neciessary to deter tlle respouclent and the 
rcgulntod community from committing this violatjon, or similar vlolntio1rn, in t·he futun;. . 

Explain - l,:,"'t tlc,:-,\:~\~ .r"!),..., - (,0 ....... 7 f \ ~~ ()l,_ w;f'lx (\ <t_('/l-1 (\ Ct,·(.:.~ ~,N\.t1.. ,\lt l'~\~r 
- ~-E;-r. • ' \ UL,(S.' t\ '\.. .,.-CJv..l h\; t\ ·{L.!:100 ...... ,,.._ '1l'\t~:ir f , <' 

c)J'otal (JOa +]Ob) ) . $~-(- 0D~~ -, 
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· RINAL PE.NALTY _h)VfQU.N'I' · 

111eJlnr;tl penal~J1 amountfol' any single 11iolation, or group oj,,iolations, which. are trectt.ed as a single · 
violation, ,shall not exceed tha ma.1:inrumjm· the class qf'l'he violation in11olved. J'hejlnal penalt;y r:1rn.01.1ntfor 
mw r.011tinuing violcttlo11 .~lJCdl not e.,wm:l $.l 70,000. J/'higher penalties are calculated, the violations may be 
1·,ifrm·ecl to the Attorney General Ji.Jr civil el?Ji)rcemenl p·1.11wucmt to 10 V.S.A. §8221; . · 

JNlT.IAL PENALTY AM0"9NT (6a) 

INITIAL PENAL'!'Y ADJUSTMENT (Higher of' 7a or 7b) 
$ ___ _ 

ECONOMIC BENEFIT & JLNFORCE1Vn1!NT COST ADJUSTMENT (8c) 

CONTINUJNG VIOLATION AMOUNT (9C) 
$ ______ _ 

FINAL ADJUSTMENT (lOC) $ l,. 1 DD':? 

.FJNAL l,ENALTY AlY-lOUNT ---·--·--·------

. . 

Prepat'ed by J J-:C-) fl(\v"t I- J l.'-'\ ... (- ~ - - - - . Date ~t /q/JJ~~- '-t I ·to/ IJ 
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