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I. NATURE OF CASE

Appellants, Citizens of Humanity, LLC, and CM
Laundry, LLC (collectively Citizens), filed a
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declaratory judgment action in the district court for
Douglas County in connection with a dispute in which
appellee, Applied Underwriters Captive Risk Assur-
ance Company, Inc. (AUCRA), claimed it was owed
money from Citizens. Citizens appeals from an order of
the district court for Douglas County, in which the
court granted AUCRA’s motion to stay the court case
pending arbitration, including arbitration of the issue
of arbitrability. Because we conclude that the district
court’s ruling enforcing delegation of the issue of arbi-
trability was error, we reverse this ruling and remand
the cause for further proceedings.

II. STATEMENT OF FACTS

Citizens of Humanity is a blue jean manufactur-
ing company organized in Delaware with its principal
place of business in California. Its subsidiary, CM
Laundry, is organized and has its principal place of
business in California, and its business is laundering
the blue jeans manufactured by its parent company be-
fore they are sold to customers. AUCRA is organized in
the British Virgin Islands and has its principal place
of business in Douglas County, Nebraska.

1. EQuiITYCOMP AND THE
REINSURANCE PARTICIPATION AGREEMENT

Citizens purchased a workers’ compensation in-
surance package known as the EquityComp program.
The EquityComp program is a workers’ compensation
program marketed by AUCRA and offered through
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California Insurance Company. The program is some-
times referred to by AUCRA as a “profitsharing plan.”
Under this program, Citizens purchased a workers’
compensation policy identified as a “guaranteed cost”
policy from California Insurance Company and Conti-
nental National Indemnity, which are affiliated with
AUCRA but are not parties to this appeal. Citizens’
“Request to Bind Coverages & Services” for the Equi-
tyComp workers’ compensation policies stated that is-
suance of the insurance coverage was conditioned on
Citizens’ executing a “Reinsurance Participation
Agreement” (RPA). Citizens executed the related RPA
with AUCRA on August 8, 2012. The RPA is the subject
of this appeal.

By Citizens’ participation in the EquityComp pro-
gram, and by the terms of the RPA, portions of Citi-
zens’ premiums and losses billed by the affiliated
workers’ compensation insurers were to be subse-
quently ceded to AUCRA. AUCRA then agreed to fund
a segregated account or “cell” held by AUCRA. The
amount to be funded into the cell would be dependent
on a prospective formula set forth in the RPA that
would take into account claims filed against Citizens’
workers’ compensation policies. This was known as
Citizens’ “loss experience.” Citizens, through its segre-
gated cell account, effectively would be partially self-
insured, because it would then be responsible for an
amount equal to all of its actual losses under the work-
ers’ compensation policies, up to a limit. Excess losses,
beyond that limit, would be paid by the workers’
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compensation insurance, but such experience would
obligate the insured to fund the cell in a greater
amount.

The EquityComp proposal materials claimed that
the “Profit Sharing Plan is not a filed retrospective rat-
ing plan or dividend plan.” However, the RPA required
a 3-year minimum contractual commitment and
amounts subsequently returned to the insured or in-
creases in premiums were computed based on past loss
experience.

Two types of workers’ compensation policies—
guaranteed cost and retrospective rating plan—have
been described in case law, and we find the following
description to be consistent with treatise authority. See
5 Steven PIlitt et al., Couch on Insurance 3d § 69:16
(2012). The opinion in Nat. Convention v. Applied Un-
derwriters Captive, 239 F. Supp. 3d 761, 769 (S.D.N.Y.
2017), states:

A [guaranteed cost] policy essentially fixes in-
surance premiums at the outset, meaning
that the actual cost of the claims against the
policy will not cause premiums to fluctuate
during the life of the policy. . . . By contrast, a
[retrospective rating plan] policy is loss sensi-
tive, meaning that premiums can fluctuate
during the life of the policy depending on the
actual cost of the claims. . . .

Retrospective pricing has long been recognized. See
American Ins. Co. v. C.S. Mc Crossan, Inc., 829 F.2d 702
(8th Cir. 1987) (discussing retrospective pricing). For
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purposes of this suit, we view the RPA as an agreement
adding a feature of retrospective pricing thereby im-
pacting the underlying “guaranteed cost” workers’
compensation policies. And for completeness, we note
that our characterization of the RPA is not critical to
our disposition, but, rather, as we discuss below, illus-
trates that the RPA is “concerning or relating to an
insurance policy” under Neb. Rev. Stat. § 25-
2602.01(f)(4) (Reissue 2016).

AUCRA has patented its “Reinsurance Participa-
tion Plan.” See “Reinsurance Participation Plan,” U.S.
Patent No. 7,908,157 B1 (issued Mar. 15, 2011). See,
also, Nat. Convention v. Applied Underwriters Captive,
supra. The patent states as follows:

One of the challenges of introducing a
fundamentally new premium structure into
the marketplace is that the structure must be
approved by the respective insurance depart-
ments regulating the sale of insurance in the
states in which the insureds operate.

In the United States, each state has its
own insurance department and each insur-
ance department must give its approval to sell
insurance with a given premium plan in its
respective jurisdiction. Getting approval can
be extremely time consuming and expensive,
particularly with novel approaches that a de-
partment hasn’t had experience with before.
Also, many states require insurance compa-
nies to only offer small sized and medium
sized companies a Guaranteed Cost plan,
without the option of a retrospective plan. In
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part, this is because of governmental rules
and laws that regulate the insurance indus-
try.

Disclosed herein is a reinsurance based
approach to providing non-linear retrospec-
tive premium plans to insureds that may not
have the option of such a plan directly.

U.S. Patent No. 7,908,157 B1, col. 6, lines 22-40.

The patent further explains that the insured can
“have a retrospective rating plan because of the ar-
rangement among the insurance carrier . . ., the rein-
surance company . . ., and the insured even though, in
fact, the insured has Guaranteed Cost insurance cov-
erage with the insurance carrier.” Id., col. 7, lines 51-
54. See, also, Nat. Convention v. Applied Underwriters
Captive, supra.

This patented arrangement has been scrutinized
and found noncompliant by several state insurance
commissions. The arrangement has been deemed in vi-
olation of state insurance laws, generally for the rea-
son that the RPA is considered a collateral agreement
that modifies the underlying compliant guaranteed
cost policy. Nat. Convention v. Applied Underwriters
Captive, supra (summarizing insurance commission
cease-and-desist orders filed in California, Vermont,
and Wisconsin).
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2. PROVISIONS IN THE RPA
PERTAINING TO THE ARBITRATION ISSUE

The RPA includes an arbitration provision which
provides, in pertinent part:

13. Nothing in this section shall be
deemed to amend or alter the due date of any
obligation under this Agreement. Rather, this
section is only intended to provide a mecha-

nism for resolving accounting disputes in good
faith.

(A) Itisthe expressintention of the par-
ties to resolve any disputes arising under this
Agreement without resort to litigation in or-
der to protect the confidentiality of their rela-
tionship and their respective businesses and
affairs. Any dispute or controversy that is
not resolved informally pursuant to sub-
paragraph (B) of Paragraph 13 arising out of
or related to this Agreement shall be fully de-
termined in the British Virgin Islands under
the provisions of the American Arbitration As-
sociation.

(B) All disputes between the parties re-
lating in any way to (1) the execution and de-
livery, construction or enforceability of this
Agreement, (2) the management or operations
of the Company, or (3) any other breach or
claimed breach of this Agreement or the
transactions contemplated herein shall be
settled amicably by good faith discussion
among all of the parties hereto, and, failing
such amicable settlement, finally determined
exclusively by binding arbitration in
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accordance with the procedures provided
herein. The reference to this arbitration
clause in any specific provision of this Agree-
ment is for emphasis only, and is not intended
to limit the scope, extent or intent of this ar-
bitration clause, or to mean that any other
provision of this Agreement shall not be fully
subject to the terms of this arbitration clause.
All disputes arising with respect to any provi-
sion of this Agreement shall be fully subject to
the terms of this arbitration clause.

The RPA also contains a choice-of-law clause providing
for Nebraska law, stating:

16. This Agreement shall be exclusively
governed by and construed in accordance with
the laws of Nebraska and any matter concern-
ing this Agreement that is not subject to the
dispute resolution provisions of Paragraph 13
hereof shall be resolved exclusively by the
courts of Nebraska without reference to its
conflict of laws.

3. PROCEDURAL HISTORY AND PRESENT DISPUTE

A dispute over costs arose, and AUCRA claimed
that Citizens owed it $842,802.78. Citizens contended
that its participation in the RPA was premised on as-
surances of cost savings, but Citizens instead incurred
excessive costs under the RPA.

On December 12, 2014, AUCRA filed an arbitra-
tion demand with the American Arbitration
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Association. Citizens filed a counterclaim with the as-
sociation, alleging that it could not be compelled to ar-
bitrate.

On February 9, 2015, Citizens filed a complaint
against AUCRA and other defendants in a trial court
in Los Angeles, California. In January 2016, the Cali-
fornia trial court overruled a renewed motion by Citi-
zens to stay the arbitration. In April, Citizens
dismissed AUCRA as a defendant in the California ac-
tion. After AUCRA was dismissed, the remaining de-
fendants filed a “renewed” motion to compel
arbitration and stay the California action. On July 14,
the California trial court overruled the remaining de-
fendants’ motion to compel arbitration. The California
court determined that the RPA’s arbitration clause
was unenforceable under the controlling Nebraska
statute, § 25-2602.01(f)(4). On November 22, 2017, the
California Court of Appeal affirmed the California trial
court’s order refusing to compel arbitration. See Citi-
zens Humanity v. Applied Underwriters, 17 Cal. App.
5th 806, 226 Cal. Rptr. 3d 1 (2017).

In April 2016, 1 day after it had dismissed AUCRA
from the California action, Citizens filed the present
action against AUCRA in the district court for Douglas
County. An amended complaint was filed on July 25. In
this action, Citizens asked the district court to enjoin
the arbitration which had been commenced by
AUCRA. Citizens alleged that it could not be compelled
to arbitrate for various reasons, including the fact that
§ 25-2602.01(f)(4) prohibits mandatory arbitration
provisions in “any agreement concerning or relating to
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an insurance policy other than a contract between in-
surance companies including a reinsurance contract.”
By virtue of i[t]s pleading and arguments made to the
district court, Citizens challenges the enforceability of
arbitration, including the delegation of arbitr[a]bility
to an arbitrator.

AUCRA filed a motion to dismiss this action or, in
the alternative, to stay this action pending arbitration.
After a hearing, in an order filed January 19, 2017, the
district court sustained the motion to stay this action
pending arbitration. In reaching its conclusion, the
court reasoned that because Citizens and AUCRA were
organized and had principal places of business in dif-
ferent states and the RPA involved interstate com-
merce, the Federal Arbitration Act (FAA),9 U.S.C.§§ 1
to 14 (2012), governed its analysis. The court deter-
mined that based on the “broad and sweeping lan-
guage” of the RPA’s arbitration provision, the
provision’s incorporation of the American Arbitration
Association rules, and Citizens lack of a direct chal-
lenge to delegation of arbitrability, the parties had
“clearly and unmistakably delegated threshold issues
of arbitrability to an arbitrator.”

Having rejected Citizens’ arguments claiming that
it was not required to arbitrate, the court sustained
AUCRA’s motion to stay this action, thus delegating
the issue of arbitrability to the arbitrator.

This appeal followed.
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ITI. ASSIGNMENTS OF ERROR

Citizens assigns error to the district court, for (1)
determining that the FAA and not Nebraska state law
governed the enforceability of the RPA’s arbitration
agreement, (2) finding that delegation of arbitrability
in the RPA was enforceable rather than finding that it
was unenforceable under § 25-2602.01(f)(4), (3) failing
to find that the arbitration clause as a whole was un-
enforceable under § 25-2602.01(f)(4), and (4) staying
the case pending arbitration.

IV. STANDARD OF REVIEW

Arbitrability presents a question of law. Speece v.
Allied Professionals Ins. Co., 289 Neb. 75, 8563 N.W.2d
169 (2014). On a question of law, we reach a conclusion
independent of the court below. Id.

V. ANALYSIS

AUCRA contended that under its broad arbitra-
tion agreement, the RPA requires all questions con-
cerning construction and enforceability of that
agreement, including applicability of § 25-2602.01(f)(4),
to be decided by an arbitrator and that the FAA alone
governs the RPA’s arbitration provision (notwith-
standing the RPA’s general choice of Nebraska law
provision) and thus moved to stay arbitration under
the FAA. AUCRA therefore asserts that the district
court correctly reasoned that under FAA jurispru-
dence, Citizens did not adequately and specifically
challenge the RPA arbitration provisions and that
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therefore, the arbitration should proceed. See Rent-A-
Center, West, Inc. v. Jackson, 561 U.S. 63, 130 S. Ct.
2772, 177 L. Ed. 2d 403 (2010).

Citizens contended that because paragraph 16 of
the RPA provides that the RPA “shall be exclusively
governed” by Nebraska law, the antiarbitration provi-
sion of § 25-2602.01(f)(4) renders the arbitration pro-
visions of the RPA, including arbitration of
arbitrability, unenforceable. Citizens reasons that be-
cause this court has held that § 25-2602.01 regulates
the business of insurance and by virtue of the federal
McCarran-Ferguson Act, see Speece v. Allied Profes-
sionals Ins. Co., supra, the court should determine the
threshold question of arbitrability. Citizens further as-
serts that because the arbitration provisions in the
RPA are invalid under § 25-2602.01(f)(4), the district
court erred when it granted AUCRA’s motion to stay
the case to permit arbitration.

Below, we examine the relevant statutory frame-
work forming the basis of the parties’ dispute and con-
clude that § 25-2602.01(f)(4) applies to this case and
that the arbitration provision delegating the issue of
arbitrability to the arbitrator—sometimes referred to
as a “delegation clause”—in the RPA is invalid. We ex-
plain why the gateway issue of arbitrability should
have been decided in the district court, and we reverse,
and remand for further proceedings.
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1. JURISDICTION IS PROPER

As an initial matter, we note that a court order
staying an action pending arbitration is a final, appeal-
able order under Neb. Rev. Stat. § 25-1902 (Reissue
2016), because it affects a substantial right and is
made in a special proceeding. See Kremer v. Rural
Community Ins. Co., 280 Neb. 591, 788 N.W.2d 538
(2010). See, also, Shasta Linen Supply v. Applied Un-
derwriters, 290 Neb. 640, 861 N.W.2d 425 (2015). In
this context, a stay has the same effect as a dismissal,
because the “parties cannot litigate their dispute in
state courts.” Kremer v. Rural Community Ins. Co., 280
Neb. at 600, 788 N.W.2d at 548. Therefore, this court
has jurisdiction to consider this appeal of the district
court’s order granting AUCRA’s motion to stay the
case.

2. RELEVANT STATUTES

We first identify the federal and state statutes rel-
evant to our analysis.

(a) The FAA
The FAA, at 9 U.S.C. § 2, provides, in pertinent
part, that “[a] written provision in ... a contract evi-

dencing a transaction involving commerce to settle by
arbitration a controversy thereafter arising out of such
contract . . . shall be valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in equity for
the revocation of any contract.” The FAA was enacted
in “response to judicial hostility to arbitration,”
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CompuCredit Corp. v. Greenwood, 565 U.S. 95, 97, 132
S. Ct. 665, 181 L. Ed. 2d 586 (2012), and to ensure ju-
dicial enforcement of privately made agreements to ar-
bitrate. That is, the FAA “‘declare[d] a national policy
favoring arbitration.’” Nitro-Lift Technologies, L. L. C.
v. Howard, 568 U.S. 17, 20,133 S. Ct. 500,184 L. Ed. 2d
328 (2012) (quoting Southland Corp. v. Keating, 465
U.S. 1,104 S. Ct. 852,79 L. Ed. 2d 1 (1984)).

As noted, § 2 of the FAA extends its jurisdiction
over arbitration agreements contained within “‘con-
tract[s] evidencing a transaction involving commerce’”
and governs whether such an arbitration provision is
enforceable. Aramark Uniform & Career Apparel v.
Hunan, Inc., 276 Neb. 700, 705, 757 N.W.2d 205, 209
(2008). The U.S. Supreme Court has given this jurisdic-
tional phrase a broad interpretation to give expansive
scope to the FAA. Aramark Uniform & Career Apparel
v. Hunan, Inc., supra. See, also, Kremer v. Rural Com-
maunity Ins. Co., supra. However, it has been observed
that the purpose of the FAA is “to make arbitration
agreements as enforceable as other contracts, but not
more s0.” Prima Paint v. Flood & Conklin, 388 U.S. 395,
404 n.12, 87 S. Ct. 1801, 18 L. Ed. 2d 1270 (1967).
Thus, an arbitration agreement under the FAA is en-
forced according to its terms “unless the FAA’s man-
date has been ‘overridden by a contrary congressional
command.”” CompuCredit Corp. v. Greenwood, 565 U.S.
at 98 (quoting Shearson/American Express Inc. v.
McMahon, 482 U.S. 220, 107 S. Ct. 2332, 96 L. Ed. 2d
185 (1987)).
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(b) The McCarran-Ferguson Act

As we have explained in previous opinions of this
court, Congress passed the McCarran-Ferguson Act, 15
U.S.C. §§ 1011 to 1015 (2012), to overturn a U.S. Su-
preme Court decision under the Commerce Clause that
threatened the continued supremacy of states to regu-
late “‘the activities of insurance companies in dealing
with their policyholders.”” Kremer v. Rural Community
Ins. Co., 280 Neb. at 604, 788 N.W.2d at 550 (quoting
SEC v. National Securities, Inc., 393 U.S. 453, 89 S. Ct.
564, 21 L. Ed. 2d 668 (1969)). It has been stated that
the “McCarran-Ferguson Act ... endows states with
plenary authority over the regulation of insurance and,
in certain instances, exempts state laws from FAA
preemption.” Milmar v. Applied Underwriters, 58 Misc.
3d 497, 501, 68 N.Y.S.3d 645, 648 (2017).

The McCarran-Ferguson Act sets out the statutory
provision relevant to the case before us: “No Act of Con-
gress shall be construed to invalidate, impair, or super-
sede any law enacted by any State for the purpose of
regulating the business of insurance, or which imposes
a fee or tax upon such business, unless such Act specif-
ically relates to the business of insurance....” 15
U.S.C. § 1012(b). By virtue of this provision, the federal
McCarran-Ferguson Act creates a narrow circum-
stance under which federal law does not preempt state
laws regulating the business of insurance.
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(¢c) §25-2602.01

Although state laws vary on whether or not agree-
ments to arbitrate future disputes under an insurance
policy are enforceable, a provision in Nebraska’s Uni-
form Arbitration Act, § 25-2602.01(f)(4), decidedly lim-
its the enforceability of mandatory arbitration of
future policyholder claims. See John M. Gradwohl, Ar-
bitration: Interface of the Federal Arbitration Act and
Nebraska State Law, 43 Creighton L. Rev. 97 (2009).

In relevant part, § 25-2602.01 provides generally
for the enforcement of arbitration agreements and
states:

(b) A provision in a written contract to
submit to arbitration any controversy there-
after arising between the parties is valid, en-
forceable, and irrevocable, except upon such
grounds as exist at law or in equity for the
revocation of any contract, if the provision is
entered into voluntarily and willingly.

However, subsection (f)(4) of § 25-2602.01, excepts
from this provision “any agreement concerning or re-
lating to an insurance policy other than a contract be-
tween insurance companies including a reinsurance
contract.”

In other words, where applied, § 25-2602.01 pro-
vides that agreements to arbitrate existing and future
agreements are valid and enforceable except in speci-
fied circumstances sometimes referred to as “antiarbi-

tration provisions.” See Kremer v. Rural Community
Ins. Co., 280 Neb. 591, 788 N.W.2d 538 (2010).
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Agreements to arbitrate “concerning or relating to an
insurance policy” are one such circumstance where ar-
bitration is not permitted. Such agreements would be
invalid, and contrary contract provisions agreed to by
the parties do not control over this statutory bar to en-
forcement of arbitration. See § 25-2602.01(d).

3. WHERE THEY INTERACT, THE MCCARRAN-
FERGUSON ACT GENERALLY PRESERVES § 25-
2602.01(f)(4) FrRoM PREEMPTION BY THE FAA

The three statutory schemes just described inter-
act in the instant case and, on appeal, present the nar-
row issues of whether the McCarran-Ferguson Act
causes § 25-2602.01(f)(4) to reverse preempt the FAA,
thus rendering the delegation of arbitrability under
the RPA invalid and whether the court should have de-
cided this threshold issue.

As noted above, the FAA provides that written pro-
visions for arbitration are valid and enforceable and
that the FAA preempts inconsistent state laws that ap-
ply solely to the enforceability of arbitration provi-
sions. However, under the McCarran-Ferguson Act,
state law regulating the business of insurance reverse
preempts federal laws that do not specifically govern
insurance. See 1 Steven Plitt et al., Couch on Insurance
3d § 2:5 at 2-28 (2009) (discussing types of state laws
“saved” by McCarran-Ferguson Act, including state
uniform arbitration acts).

As we have previously stated, in the insurance
area under the McCarran-Ferguson Act, courts
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consider three elements for determining when a state
law controls over a federal statute: (1) The federal stat-
ute does not specifically relate to the business of insur-
ance; (2) the state law was enacted for regulating the
business of insurance; and (3) the federal statute, if ap-
plied, operates to invalidate, impair, or supersede the
state law. See Kremer v. Rural Community Ins. Co., su-
pra.

Applying these elements to § 25-2602.01(f)(4), we
have held in previous cases that (1) the FAA is a fed-
eral law which does not specifically relate to the busi-
ness of insurance; (2) § 25-2602.01(f)(4) is a state
statute enacted to regulate the business of insurance;
and (3) the FAA, if applied, would operate to invalidate,
impair, or supersede § 25-2602.01(f)(4). See, Speece v.
Allied Professionals Ins. Co., 289 Neb. 75, 8563 N.W.2d
169 (2014); Kremer v. Rural Community Ins. Co., supra.
Based on these conclusions, and applying § 1012(b) of
the McCarran-Ferguson Act, we have concluded under
the facts of these previous cases that the FAA was re-
verse preempted by § 25-2602.01(f)(4) but that due to
the fact a second federal law relating to insurance was
at play in these cases, the second federal law ulti-
mately served to preempt § 25-2602.01(f)(4). See,
Speece v. Allied Professionals Ins. Co., supra; Kremer v.
Rural Community Ins. Co., supra. Thus, unless another
applicable federal insurance law directly preempts
§ 25-2602.01(f)(4), agreements to arbitrate future con-
troversies in insurance policies are invalid under Ne-
braska law. Kremer v. Rural Community Ins. Co.,
supra. See, also, Speece v. Allied Professionals Ins. Co.,
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supra. In the instant case, aside from our consideration
of the FAA and the McCarran-Ferguson Act, no other
federal law has been proposed which bears directly on
the RPA. Compare, Speece v. Allied Professionals Ins.
Co., supra (determining that second federal law, Liabil-
ity Risk Retention Act of 1986, which specifically re-
lated to business of insurance, was not reverse
preempted by Nebraska antiarbitration law, § 25-
2602.01(f)(4), under McCarran-Ferguson Act); Kremer
v. Rural Community Ins. Co., supra (determining that
second federal law, Federal Crop Insurance Act, which
specifically related to business of insurance, was not
reverse preempted by Nebraska antiarbitration law,
§ 25-2602.01(f)(4), under McCarran-Ferguson Act).

AUCRA contends that there is an inherent conflict
between the FAA and the McCarran-Ferguson Act be-
cause the latter implicates § 25-2602.01(f)(4). AUCRA
asserts that the FAA, which generally favors arbitra-
tion agreements, trumps the other statutes. We believe
there is no such conflict. Instead, we note that “‘[w]hen
two statutes are capable of co-existence ... it is the
duty of the courts, absent a clearly expressed congres-
sional intention to the contrary, to regard each as ef-
fective.”” Vimar Seguros y Reaseguros, S. A. v. M/V Sky
Reefer,515 U.S. 528,533,115 S. Ct. 2322,132 L. Ed. 2d
462 (1995) (quoting Morton v. Mancari, 417 U.S. 535,
94 S. Ct.2474,41 L. Ed. 2d 290 (1974)). And courts will
harmonize overlapping statutes “so long as each
reaches some distinct cases.” J. E. M. Ag Supply, Inc. v.
Pioneer Hi-Bred International, Inc., 534 U.S. 124, 144,
122 S. Ct. 593, 151 L. Ed. 2d 508 (2001). Thus, when
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two federal statutes, each with its own scope and pur-
pose and imposing different requirements and protec-
tions, complement each other, “it would show disregard
for the congressional design to hold that Congress
nonetheless intended one federal statute to preclude
the operation of the other.” POM Wonderful LLC v.
Coca-Cola Co., ___ US.__ ,134 S. Ct. 2228, 2238, 189
L. Ed. 2d 141 (2014). Below, we explain that the appli-
cable statutes are harmonious.

As we read the statutes, there is no conflict be-
tween the McCarran-Ferguson Act and the FAA, be-
cause, although the FAA generally favors arbitration,
through its savings clause—“save upon such grounds
as exist at law or in equity for the revocation of any
contract”—the FAA does not permit illegal or invalid
agreements to arbitrate to be enforced. See 9 U.S.C. § 2.
It has been held that the FAA’s “saving clause permits
agreements to arbitrate to be invalidated by ‘generally
applicable contract defenses.”” AT&T Mobility LLC v.
Concepcion, 563 U.S. 333, 339, 131 S. Ct. 1740, 179
L. Ed. 2d 742 (2011) (quoting Doctor’s Associates, Inc.
v. Casarotto, 517 US. 681, 116 S.Ct. 1652, 134
L. Ed. 2d 902 (1996)). Illegality and inconsistency with
statutorily prescribed public policy are widely recog-
nized general contract defenses. Restatement (Second)
of Contracts § 178(1) at 6 (1981) (“[a] promise or other
term of an agreement is unenforceable on grounds of
public policy if legislation provides that it is unenforce-
able or the interest in its enforcement is clearly out-
weighed in the circumstances by a public policy
against the enforcement of such terms”). The illegality
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of an arbitration “agreement concerning or relating to
an insurance policy” under § 25-2602.01(f)(4) would
constitute grounds warranting invalidation of that
agreement under § 2 of the FAA.

Were we considering a single agreement to arbi-
trate in an “agreement concerning or relating to an in-
surance policy,” by harmonizing the federal statutory
framework and ultimately applying § 25-2602.01(f)(4),
the parties’ arbitration provision would not be valid on
this basis, and our analysis would end here. However,
in this case, the issues delegated to the arbitrator in
the parties’ agreement encompassed arbitrability itself
and we must determine whether the court may con-
sider the parties’ assertions regarding the propriety of
delegating arbitrability to the arbitrator.

4. THRESHOLD ISSUE OF ARBITRABILITY IS
QUESTION FOR THE COURT, NOT ARBITRATOR,
WHEN PARTY SPECIFICALLY CHALLENGES VALIDITY
OF DELEGATION AGREEMENT

AUCRA contends that the parties clearly and
unmistakably agreed to arbitrate threshold issues, in-
cluding arbitrability, and argues that whether § 25-
2602.01 applies to invalidate any feature of the parties’
arbitration clause is a question of enforceability of the
arbitration agreement, which the parties reserved for
the arbitrator. AUCRA further asserts that when con-
sidering Citizens’ challenge, we should presume the
validity of the parties’ broad arbitration agreement, in-
cluding the broad delegation of arbitrability contained
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in the RPA. AUCRA relies primarily on a U.S. Supreme
Court decision applying the FAA to a delegation provi-
sion and which concluded under the facts therein to
leave “any challenge to the validity of the Agreement
as a whole for the arbitrator.” Rent-A-Center, West, Inc.
v. Jackson, 561 U.S. 63, 72, 130 S.Ct. 2772, 177
L. Ed. 2d 403 (2010).

(a) Delegation of Arbitrability

It has been held that unless the parties clearly and
unmistakably provide otherwise, the question of
whether the parties agreed to arbitrate is decided by
the court, not the arbitrator. AT&T Technologies v.
Communications Workers, 475 U.S. 643, 106 S. Ct.
1415, 89 L. Ed. 2d 648 (1986). Disputes about arbitra-
bility for a court to decide include questions such as
“‘whether the parties are bound by a given arbitration
clause’” or “‘whether an arbitration clause in a conced-
edly binding contract applies to a particular type of
controversy.”” BG Group, PLC v. Republic of Argentina,
_US.___,134 S.Ct. 1198, 1206, 188 L. Ed. 2d 220
(2014) (quoting Howsam v. Dean Witter Reynolds, Inc.,
537 U.S. 79, 123 S. Ct. 588, 154 L. Ed. 2d 491 (2002)).
Disputes over “formation of the parties’ arbitration
agreement” and “its enforceability or applicability to
the dispute” at issue are “matters . .. ‘the court’ must
resolve.” Granite Rock Co. v. Teamsters, 561 U.S. 287,
299-300, 130 S. Ct. 2847, 177 L. Ed. 2d 567 (2010).

Parties, however, may delegate arbitrability to the
arbitrator, because “it is up to the parties to determine
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whether a particular matter is primarily for arbitra-
tors or for courts to decide.” BG Group, PLC v. Republic
of Argentina, 134 S. Ct. at 1206. A contractual provi-
sion that delegates to the arbitrator all questions re-
garding the scope or enforceability of an arbitration
provision is referred to as a “delegation clause.” See,
e.g., Rent-A-Center, West, Inc. v. Jackson, supra. A dele-
gation clause is an agreement to arbitrate a threshold
issue and is simply an additional, severable, anteced-
ent arbitration agreement the party seeking arbitra-
tion asks the court to enforce, and the FAA operates on
this additional arbitration agreement just as it does on
any other. Id. The additional delegation agreement,
like any other arbitration agreement, is valid under
the FAA except by application of § 2 of the FAA, which
invalidates such agreements “‘upon such grounds as
exist at law or in equity for the revocation of any con-
tract.”” Rent-A-Center, West, Inc. v. Jackson, 561 U.S. at
70 (quoting 9 U.S.C. § 2). Under the FAA, there is a pre-
sumption of arbitrability, and any doubts are resolved
in favor of arbitration. AT&T Technologies v. Commu-
nications Workers, supra. Under the FAA, if the dele-
gation provision is valid, the validity of the remainder
of the arbitration contract is for the arbitrator to de-
cide. See Nitro-Lift Technologies, L. L. C. v. Howard,
568 U.S. 17,133 S. Ct. 500, 184 L. Ed. 2d 328 (2012).
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(b) Challenging a Delegation
of Arbitrability

A presumption that agreements to arbitrate
threshold issues are valid “does not mean that they are
unassailable.” Rent-A-Center, West, Inc. v. Jackson, 561
U.S. at 71. “If a party challenges the validity under § 2
[of the FAA] of the precise agreement to arbitrate at
issue, the federal court must consider the challenge be-
fore ordering compliance with the agreement under
§ 4.” Rent-A-Center, West, Inc. v. Jackson,561 U.S. at 71.
See, also, Nitro-Lift Technologies, L. L. C. v. Howard,
supra. Arbitration is purely a matter of contract. Corn-
husker Internat. Trucks v. Thomas Built Buses, 263
Neb. 10, 637 N.W.2d 876 (2002). Delegation agree-
ments, like other agreements to arbitrate, are not “im-
munizel[d] . . . from judicial challenge,” because to do so
would be to “elevate it over other forms of contract.”
Prima Paint v. Flood & Conklin, 388 U.S. 395,404 n.12,
87 S. Ct. 1801, 18 L. Ed. 2d 1270 (1967). And, as we
have indicated above, “[a]s the ‘saving clause’ in § 2 [of
the FAA] indicates, the purpose of Congress . . . was to
make arbitration agreements as enforceable as other
contracts, but not more so.” Prima Paint v. Flood &
Conklin, 388 U.S. at 404 n.12.

Two types of validity challenges under § 2 have
been identified. They are (1) a “‘challenge[ ] specifically
[to] the validity of the agreement to arbitrate’” and (2)
a challenge to “‘the contract as a whole, either on a
ground that directly affects the entire agreement (e.g.,
the agreement was fraudulently induced), or on the
ground that the illegality of one of the contract’s
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provisions renders the whole contract invalid.”” Rent-
A-Center, West, Inc. v. Jackson, 561 U.S. 63, 70, 130
S. Ct. 2772, 177 L. Ed. 2d 403 (2010) (quoting Buckeye
Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 126
S. Ct. 1204, 163 L. Ed. 2d 1038 (2006)). According to
the U.S. Supreme Court, only the first type of challenge
is relevant to a court’s determination of a challenged
arbitration agreement. See Rent-A-Center, West, Inc. v.
Jackson, supra. A party’s challenge to another provi-
sion of the contract, or to the contract as a whole, does
not prevent a court from enforcing a specific agreement
to arbitrate. Id.

In Rent-A-Center, West, Inc. v. Jackson, 561 U.S. at
71-72, the U.S. Supreme Court examined a delegation
clause similar to that at issue in this case, and stated:

Here, the “written provision . .. to settle
by arbitration a controversy,”9 U.S.C. § 2, that
[the employer] asks us to enforce is the dele-
gation provision—the provision that gave the
arbitrator “exclusive authority to resolve any
dispute relating to the . . . enforceability . . . of
this Agreement,” . . . Section 2 operates on the
specific “written provision” to “settle by arbi-
tration a controversy” that the party seeks to
enforce. Accordingly, unless [the objector]
challenged the delegation provision specifi-
cally, we must treat it as valid under § 2, and
must enforce it under §§ 3 and 4, leaving any
challenge to the validity of the Agreement as
a whole for the arbitrator.

In Rent-A-Center, West, Inc. v. Jackson, supra, the
Court determined that under the FAA, a challenge to
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a delegation provision must be directed specifically to
the delegation before the court will assume authority
over the matter. In examining the objector’s challenge,
the Court determined that he had raised his challenge
to the delegation provision too late in appellate litiga-
tion and that thus, the Court would not consider it in
light of clear contract language delegating arbitrabil-
ity. Id. In the instant case, the district court grounded
its decision on Rent-A-Center, West, Inc. and deter-
mined, inter alia, that Citizens’ challenge was directed
to the entire arbitration agreement and that due to a
lack of specificity, the resolution of the threshold issue
of arbitrability was to be arbitrated before the arbitra-
tor.

(c) National Litigation of Delegation

We are aware of cases around the country chal-
lenging the delegation feature of the RPA, inter alia,
on the grounds of state antiarbitration insurance laws
similar to § 25-2602.01(f)(4). See, Minnieland Private
Day Sc. v. Applied Underwriters, 867 F.3d 449 (4th Cir.
2017), cert. denied ___ US. __, 138 S. Ct. 926, 200
L. Ed. 2d 203 (2018); South Jersey Sanitation v. Ap-
plied Underwriters, 840 F.3d 138 (3d Cir. 2016); Citi-
zens Humanity v. Applied Underwriters, 17 Cal. App.
5th 806, 226 Cal. Rptr. 3d 1 (2017); Milmar v. Applied
Underwriters, 58 Misc. 3d 497, 68 N.Y.S.3d 645 (2017);
Milan Exp. Co., Inc. v. Applied Underwriters Captive
Risk Assur. Co., Inc., 590 Fed. Appx. 482 (6th Cir. 2014);
Jade Apparel, Inc. v. United Assurance, Inc., No. A-
2001-14T1, 2016 WL 5939470 (N.J. Super. Oct. 13,
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2016) (unpublished opinion); Mountain Valley Prop-
erty, Inc. v. Applied Risk Services, Inc., No. 1:15-CV-187-
DBH, 2016 WL 755614 (D. Me. Feb. 25, 2016)
(unpublished order); Randazzo Enterprises, Inc. v. Ap-
plied Underwriters Captive Risk Assurance Company,
Inc., No. 5:14-CV-02374-EJD, 2014 WL 6997961 (N.D.
Cal. Dec. 11, 2014) (unpublished order). A circuit split
has arisen between the Third and Sixth Circuits and
the Fourth Circuit in which the Third and Sixth Cir-
cuits have ordered arbitration and the Fourth Circuit
has allowed the court to consider a challenge to the
RPA’s delegation clause. See, Minnieland Private Day
Sc. v. Applied Underwriters, supra; South Jersey Sani-
tation v. Applied Underwriters, supra; Milan Exp. Co.,
Inc. v. Applied Underwriters Captive Risk Assur. Co.,
Inc., supra.

Relying primarily on Rent-A-Center, West, Inc. v.
Jackson, 561 U.S. 63,130 S. Ct. 2772,177 L. Ed. 2d 403
(2010), as did the district court in this case, the Third
and Sixth Circuits concluded that when a challenge
could apply equally to the arbitration agreement as a
whole and the delegation provision, the challenge is
not specific to the delegation provision and the delega-
tion provision must be enforced. See, South Jersey San-
itation v. Applied Underwriters, supra; Milan Exp. Co.,
Inc. v. Applied Underwriters Captive Risk Assur. Co.,
Inc., supra. Based on the reasoning discussed below,
and contrary to the Third and Sixth Circuits, we favor
the approach taken by the Fourth Circuit, because it
did not erroneously conflate a challenge to the validity
of the RPA’s delegation clause and the nature of the
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inquiry necessary to resolve that challenge. See Min-
nieland Private Day Sc. v. Applied Underwriters, su-
pra. See, also, Citizens Humanity v. Applied
Underwriters, supra; Milmar v. Applied Underwriters,
supra.

5. CITIZENS SPECIFICALLY CHALLENGES THE
VALIDITY OF THE AGREEMENTS T'O ARBITRATE, INCLUD-
ING THE ARBITRATION PROVISION DELEGATING
ARBITRABILITY ISSUES, DISTINGUISHING THIS CASE
From RENT-A-CENTER, WEST, INC. V. JACKSON

AUCRA contends that this action for declaratory
judgment is based in substantive law and is a chal-
lenge to the entire agreement to arbitrate. Given the
record, we reject this contention. Instead, we read Cit-
izens’ challenge in its amended complaint and in oral
arguments at the district court to be a sufficiently spe-
cific challenge to the validity of the delegation clause
under Rent-A-Center, West, Inc. v. Jackson, supra, and
a challenge which should have been considered by the
district court.

As noted above, in Rent-A-Center, West, Inc. v.
Jackson, 561 U.S. at 73, an employee challenged “‘the
entire agreement’” as unconscionable and did not raise
a more specific challenge to the delegation provision
until later on appeal. (Emphasis in original.) In con-
trast, Citizens’ amended complaint addressed the
RPA’s arbitration provisions in addition to the under-
lying RPA. Paragraph 32 alleges: “[AUCRA] cannot
compel [Citizens] to arbitrate because the RPA is gov-
erned by Nebraska law and under Nebraska law,
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specifically Neb. Rev. Stat. § 25-2602.01(f )(4), manda-
tory arbitration provisions . .. are ... unenforceable.”
In its prayer for relief, Citizens requested the court to
“declare that there is no valid and enforceable agree-
ment to arbitrate the parties’ dispute.” The parties’ dis-
pute, according to the amended complaint, included
whether Citizens could be compelled to arbitrate. At
the hearing on AUCRA’s motion to stay pending arbi-
tration, Citizens made clear at the trial level that its
challenge to arbitration included the delegation of ar-
bitrability. Contrary to the type of challenge made in
Rent-A-Center, West, Inc. v. Jackson, supra, here, Citi-
zens specifically challenges the validity of the arbitra-
tion clauses, including the arbitration provision which
delegates arbitrability to the arbitrator, based on § 25-
2602.01(f)(4).

As part of resolving Citizens’ challenge, we must
inquire whether the RPA’s delegation clause could be
enforced under Nebraska law. However, this additional
inquiry necessary to address Citizens’ challenge does
not make it a challenge to the entire agreement. A
court must consider a contract as a whole and, if pos-
sible, give effect to every part of the contract. Brozek v.
Brozek, 292 Neb. 681, 874 N.W.2d 17 (2016). At para-
graph 16 of the RPA, the parties chose to apply Ne-
braska law, including Nebraska’s Uniform Arbitration
Act and necessarily the antiarbitration provision in
§ 25-2602.01(f)(4). We must apply the Nebraska
choice-of-law provision to the challenge to the delega-
tion clause in order to determine whether the delega-
tion clause could be enforced. See, also, Citizens
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Humanity v. Applied Underwriters, 17 Cal. App. 5th
806, 226 Cal. Rptr. 3d 1 (2017). Compare Pinela v.
Neiman Marcus Group, Inc., 238 Cal. App. 4th 227, 190
Cal. Rptr. 3d 159 (2015). In this regard, we note that
an arbitration agreement contrary to policy and unen-
forceable under statute is just as unenforceable as any
other illegal contract that is contrary to public policy.
See Prima Paint v. Flood & Conklin, 388 U.S. 395, 87
S. Ct. 1801, 18 L. Ed. 2d 1270 (1967). The unenforcea-
bility of a contract which is contrary to public policy is
a “generally applicable” doctrine, not one specifically
applied to disfavor arbitration. AT&T Mobility LLC v.
Concepcion, 563 U.S. 333, 341, 131 S. Ct. 1740, 179
L. Ed. 2d 742 (2011).

Even though resolving Citizens’ challenge may re-
quire this court to ask whether the RPA includes an
“agreement concerning or relating to an insurance pol-
icy” under § 25-2602.01(f)(4), this inquiry does not
transform the § 25-2602.01(f)(4) challenge into one im-
plicating the RPA as a whole under Rent-A-Center,
West, Inc. v. Jackson, 561 U.S. 63, 130 S. Ct. 2772, 177
L. Ed. 2d 403 (2010). See Milmar v. Applied Under-
writers, 58 Misc. 3d 497, 68 N.Y.S.3d 645 (2017). Com-
pare South Jersey Sanitation v. Applied Underwriters,
840 F.3d 138 (3d Cir. 2016). Citizens’ challenge to arbi-
tration based on the preemptive effect of the McCar-
ran-Ferguson Act and § 25-2602.01(f)(4) goes to the
validity of the arbitration agreement, including its ar-
bitration provision delegating arbitrability, but not the
validity of the RPA as a whole. See, Rent-A-Center,
West, Inc. v. Jackson, supra; Milmar v. Applied
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Underwriters, supra. See, also, Minnieland Private
Day Sc. v. Applied Underwriters, 867 F.3d 449 (4th Cir.
2017), cert. denied ___ US. __, 138 S. Ct. 926, 200
L. Ed. 2d 203 (2018); Citizens Humanity v. Applied Un-
derwriters, supra. Under Rent-A-Center, West, Inc. v.
Jackson, supra, where properly presented, the court
must consider the threshold arbitrability issue before
it can order arbitration. See, also, Nitro-Lift Technolo-
gies, L. L. C. v. Howard, 568 U.S. 17,133 S. Ct. 500, 184
L. Ed. 2d 328 (2012). The district court erred when it
failed to inquire about arbitrability.

6. THE RPA Is AN “[A]GREEMENT [C]ONCERNING
OR [R]ELATING TO AN [I]NSURANCE [P]OLICY”’AND DOES
NoT EVADE APPLICATION OF § 25-2602.01(f)(4) ORr
FALL INTO ANY OF ITS EXCEPTIONS

Having concluded that Citizens lodged a specific
challenge against the validity of the delegation provi-
sion as contrary to the antiarbitration provision in
§ 25-2602.01(f)(4), we next consider whether the RPA
is within the scope of that provision. Although AUCRA
attempts to evade the ambit of § 25-2602.01(f)(4) by
asserting that the RPA is not an insurance policy, we
note that § 25-2602.01(f)(4) requires us to determine
only whether the RPA is an “agreement concerning or
relating to an insurance policy.” The phrase “relating
to” is to be read broadly and should be interpreted as
being comprehensive of the subject indicated. Central
States Found. v. Balka, 256 Neb. 369, 590 N.W.2d 832
(1999).
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We note that in South Jersey Sanitation v. Applied
Underwriters, supra, the Third Circuit considered our
dicta from Kremer v. Rural Community Ins. Co., 280
Neb. 591, 788 N.W.2d 538 (2010), discussing the insur-
ance policies there at issue and determined that our
comment suggested that application of § 25-
2602.01(f)(4) was limited to agreements in insurance
policies. But such an interpretation would render the
words “concerning or relating to an insurance policy”
meaningless. See § 25-2602.01(f)(4). The whole and
every part of a statute must be considered in fixing the
meaning of any of its parts. In re Estate of Evertson,
295 Neb. 301, 889 N.W.2d 73 (2016). Under the Ne-
braska statute, whether or not the RPA is itself an
insurance policy is not the determinative inquiry; § 25-
2602.01(f)(4) applies to agreements which merely are
“concerning or relating to” insurance. Compare, Min-
nieland Private Day Sc. v. Applied Underwriters, supra
(remanding factual question of whether RPA was “in-
surance contract” under language of Virginia antiarbi-
tration law); Minnieland Private Day Sch., Inc. v.
AUCRA, No. 1:15-cv-01695AJT-IDD (E.D. Va. Nov. 9,
2017) (unpublished order) (concluding upon remand as
matter of law that RPA is insurance contract).

Notwithstanding the obvious facts, described in
our “Statement of Facts” section and repeated below,
showing that the RPA is an “agreement concerning or
relating to an insurance policy,” AUCRA contends that
the RPA is reinsurance and is a “contract between in-
surance companies including a reinsurance contract,”
and therefore excepted from the antiarbitration import
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of § 25-2602.01(f)(4). As discussed above, the RPA has
the hallmarks of a retrospective rating plan, albeit
achieving that similarity through an unusual contrac-
tual arrangement. Despite its billing as a “Reinsurance
Participation Agreement,” the RPA is a mandatory
component of a program of workers’ compensation in-
surance and sold with a minimum 3-year term to add
a retrospective pricing feature into a guaranteed cost
insurance policy. See, e.g., 5 Steven Plitt et al., Couch
on Insurance 3d § 69:16 (2012).

The fact that the RPA references a “Reinsurance
Treaty,” or an additional contract between AUCRA and
its affiliated workers’ compensation insurers, does not
for purposes of this case convert the RPA into a “rein-
surance contract” “between insurance companies” even
if the affiliated insurers participate in a pooling ar-
rangement and act as billing agents for the Equi-
tyComp program. See § 25-2602.01(f)(4). Citizens is
not an insurer, see Neb. Rev. Stat. § 44-102 (Reissue
2010), and the RPA between Citizens and AUCRA is
not reinsurance, see Neb. Rev. Stat. § 44-103(16) (Reis-
sue 2010). The RPA was not executed between insur-
ance companies. Contrary to AUCRA’s assertion, the
RPA is therefore not “a reinsurance contract” nor “be-
tween insurance companies” under § 25-2602.01(f)(4).
We decline here to characterize the RPA as reinsur-
ance, and, as reflected in other cases, we are not alone
in rejecting AUCRA’s varied characterizations of its
agreement. See, Citizens Humanity v. Applied Under-
writers, 17 Cal. App. 5th 806, 820, 226 Cal. Rptr. 3d 1,
11 (2017) (taking judicial notice of 2016 consent order
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entered into by California Insurance Company and
California Department of Insurance defining term
“RPA” as “‘ancillary or collateral to a guaranteed cost
workers’ compensation insurance policy that covers
claims by California workers’”); Milmar v. Applied Un-
derwriters, 58 Misc. 3d 497, 68 N.Y.S.3d 645 (2017)
(concluding RPA concerns or relates to insurance);
Minnieland Private Day Sch., Inc. v. AUCRA, supra
(determining RPA is insurance contract).

Above, we noted the extensive relationship be-
tween the RPA and affiliated policies of workers’ com-
pensation insurance throughout the marketing and
sale of the EquityComp program, its billing, the crea-
tion of a cell in which insurance premiums would be
placed, and a retrospective rate pricing feature drawn
from the insureds’ workers’ compensation claims. The
RPA was an integral part of the EquityComp program,
which provided workers’ compensation insurance to
Citizens. We conclude that the RPA is an “agreement
concerning or relating to an insurance policy other
than a contract between insurance companies includ-
ing a reinsurance contract” and that thus, § 25-
2602.01(f)(4) applies. Because the RPA is within the
ambit of Nebraska’s antiarbitration statute, § 25-
2602.01(f)(4), whereunder certain agreements to arbi-
trate are prohibited, the RPA arbitration provision
which delegates arbitrability is an invalid agreement.
Accordingly, the trial court erred when it granted
AUCRA’s motion to stay the court case so that an arbi-
trator could decide issues of arbitrability.
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VI. CONCLUSION

In this case, we examine only the district court’s
decision enforcing the delegation clause in the RPA
which had the effect of referring the issue of arbitra-
bility to the arbitrator. Even if Citizens was required
to challenge the delegation clause of the RPA under a
discrete and specific standard used in the FAA,
Citizens properly challenged the validity of the delega-
tion of arbitrability. Giving full effect to the parties’
choice of Nebraska law, we harmonize the FAA in con-
junction with the McCarran-Ferguson Act and § 25-
2602.01(f)(4) and conclude that state law regulating
the business of insurance is not preempted by the FAA.
Section 25-2602.01(f)(4) invalidates the parties’ dele-
gation provision in the RPA and operates here to re-
serve issues of arbitrability for the court to decide. The
district court should have considered Citizens’ chal-
lenge to the validity of delegating arbitrability to the
arbitrator. See Neb. Rev. Stat. § 25-2603(b) (Reissue
2016). Having concluded that questions of arbitrability
should have been determined by the district court, not
an arbitrator, we reverse the district court’s ruling that
the issue of arbitrability was delegated to the arbitra-
tor and remand the cause for further proceedings, in-
cluding the enforceability of the remainder of the
arbitration provision.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.

KELCH, J., not participating in the decision.
WRIGHT, J., not participating.
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IN THE DISTRICT COURT
OF DOUGLAS COUNTY
CITIZENS OF HUMANITY, ) CASE NO.
LLC, a Delaware Limited ) CI 16-3070
Liability Company; and ) DE
CM LAUNDRY, LLC, D]E‘,)FI‘{EN;{ A%ﬁ,s
Liability Company, ) OR, ALTERNATIVELY,
Plaintiffs, ) TO STAY ACTION
v ) PENDING
’ ) ARBITRATION
APPLIED UNDERWRITERS .
CAPTIVE ASSURANCE ) (Filed Jan. 19, 2017)

COMPANY, INC., a British )
Virgin Islands Company, )

Defendant. )

This matter comes before the Court on Defend-
ant’s Motion to Dismiss, or, alternatively, to Stay the
present action pending arbitration. Following a hear-
ing on September 21, 2016, the matter was taken un-
der advisement. Being fully advised, the Court finds
and orders as follows:

FACTS AND PROCEDURAL HISTORY

Citizens of Humanity, LLC (“Citizens”) designs,
manufactures, and sells blue jeans, it is organized in
Delaware, and has its principal place of business in
California. (Am. Compl., I 1). CM Laundry, LLC (“CM
Laundry”) is a subsidiary of Citizens, it also has its
principal place of business in California, it is organized
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in California, and it launders the manufactured blue
jeans before Citizens sells them to its customers. (Am.
Compl., I 2). Applied Underwriters Captive Risk As-
surance Company, Inc. (“Applied Underwriters”) has
its principal place of business in Douglas County, Ne-
braska and is organized in the British Virgin Islands.
(Am. Compl., ] 3).

Citizens and CM Laundry (collectively “Plain-
tiffs”) held worker’s compensation insurance through
California Insurance Company (“CIC”). (Am. Compl.,
Attach. { 6; Sub-Attach. B, Services Proposal, pg. 3).
In connection with their worker’s compensation in-
urance policy, Plaintiffs entered into a Reinsurance
Participation Agreement (“RPA”) with Applied Under-
writers. (Am. Compl.  10; Am. Compl., Attach. A). The
RPA profit sharing plan was characterized as “a rein-
surance transaction separate from the guaranteed cost
policies” which Plaintiffs held through CIC. (Am.
Compl., Attach. C, Sub-Attach. B, Services Proposal,
pg. 4). The RPA between Plaintiffs and Applied Under-
writers provided that “[d]uring the Active Term of this
Agreement, Workers’” Compensation insurance cover-
age will be provided to [Plaintiffs] by one or more of the
Issuing Insurers” (i.e. CIC). (Am. Compl., Attach. A,
q 4). Applied Underwriters entered into a reinsurance
treaty with CIC. From this pooling arrangement be-
tween CIC and Applied Underwriters, Plaintiffs en-
tered into a segregated protected cell whereby they
would share in the underwriting results of the
worker’s compensation policies issued to the Plaintiffs.
Pursuant to the RPA, Applied Underwriters would
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allocate a portion of the premium and losses to the
Plaintiffs’ segregated protected cell. (Am. Compl., At-
tach. A, Preamble pg. 1). Essentially, the RPA allowed
Plaintiffs to speculate as to its future performance un-
der its actual worker’s compensation policy by sharing
in the underwriting results. Thus, the Plaintiffs’
worker’s compensation insurance was through CIC
while the RPA explicitly stated that “[Plaintiff] is par-
ticipating in this [RPA] for purposes of investment
only.” (Am. Compl., Attach. A, | 3).

The RPA contained an arbitration provision which
stated, in part:

13. Nothing in this section shall be
deemed to amend or alter the due date of any
obligation under this Agreement. Rather, this
section is only intended to provide a mecha-

nism for resolving accounting disputes in good
faith.

(A) Itisthe express intention of the par-
ties to resolve any disputes arising under this
Agreement without resort to litigation in or-
der to protect the confidentiality of their rela-
tionship and their respective business affairs.
Any dispute or controversy that is not re-
solved informally pursuant to sub-paragraph
(B) of Paragraph 13 arising out of or related
to this Agreement shall be fully determined in
the British Virgin Islands under the provi-
sions of the American Arbitration Association.

(B) All disputes between the parties re-
lating in any way to (1) the execution and de-
livery, construction or enforceability of this
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Agreement, (2) the management or operations
of [Applied Underwriters], or (3) any other
breach or claimed breach of this Agreement or
the transactions contemplated herein shall be
settled amicably by good faith discussion
among all of the parties hereto, and, failing
such amicable settlement, finally determined
exclusively by binding arbitration in accord-
ance with the procedures provided herein. The
reference to this arbitration clause in any spe-
cific provision of this Agreement is for empha-
sis only, and is not intended to limit the scope,
extent or intent of this arbitration clause, or
to mean that any other provision of this
Agreement shall not be fully subject to the
terms of this arbitration clause. All disputes
arising with respect to any provision of this
Agreement shall be fully subject to the terms
of this arbitration clause.

(K) This arbitration clause shall survive
the termination of this Agreement and be
deemed to be an obligation of the parties
which is independent of, and without regard
to, the validity of this Agreement.

(Am. Compl., Attach. A, { 13(A), (B) and (K). The RPA
also provided that it would be governed by the laws of
Nebraska. (Am. Compl., Attach. A, ] 16).

Plaintiffs state that their participation in the RPA
was premised on assurances of cost savings. (Am.
Compl., ] 7-10). Instead, Plaintiffs contend that they
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incurred excessive costs under the RPA. (Am. Compl.,
1 16).

A dispute over costs arose and Applied Underwrit-
ers contends that Plaintiffs owe $842,802.78. (Am.
Compl. T 18). On December 12, 2014, Applied Under-
writers filed an arbitration demand with the American
Arbitration Association (“AAA”). (Am. Compl., Attach.
B). Alleging that they could not be compelled to arbi-
trate, Plaintiffs filed a Counterclaim against Applied
Underwriters in the Arbitration. (Am. Compl. | 19;
Original Compl., Attach. C). On February 9, 2015, the
Plaintiffs filed a Complaint in the California Superior
Court against Applied Underwriters and eight other
defendants (the “California Litigation”). (Am. Compl.,
Attach. C; Ex. 1, Murray Aff., { 3). In the California
Litigation, Plaintiffs filed a Motion to Stay the Arbitra-
tion and Applied Underwriters filed a Motion to Com-
pel Arbitration and Stay the Action. (Ex. 1, Murray
Aff., | 3). On January 11, 2016, the California court de-
nied Plaintiffs’ Renewed Motion to Stay Arbitration.
(Ex. 1, Murray Aff., | 4; Ex. 1, Murray Aff., Attach. A).
On April 11, 2016, Plaintiffs dismissed Applied Under-
writers (the only California Litigation defendant that
was a signatory to the RPA) from the California Liti-
gation. (Am. Compl. { 23). The following day, April 12,
201[6], Plaintiffs filed their Complaint in the present ac-
tion before this Court. (Original Compl.). The Califor-
nia court subsequently denied the remaining
California Litigation defendants’ Motion to Compel Ar-
bitration and Stay the pending Action. (Ex. 1, Murray
Aff., 1 5, Ex. 1, Murray Aff., Attach. B). The remaining
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California Litigation defendants have appealed the
California court’s order denying the motion to compel
arbitration. (Ex. 1, Murray Aff.,, | 6; Ex. 1 Murray Aff,,
Attach. C).

In the matter at bar, Plaintiffs ask this Court to
enjoin the arbitration commenced by Applied Under-
writers. (Am. Compl. ] 40-44). Plaintiffs contend that
they cannot be compelled to arbitrate because: (i) Neb.
Rev. Stat. § 25-2602.01(f )(4) prohibits mandatory arbi-
tration provisions in agreements “concerning or relat-
ing to an insurance policy other than a contract
between insurance companies including a reinsurance
contract;” (ii) under the doctrine of issue preclusion,
Applied Underwriters is bound by the decision in the
California Lawsuit that the RPA arbitration clause is
unenforceable under Nebraska law; (iii) the arbitra-
tion clause in the RPA applies only to “accounting dis-
putes;” (iv) Applied Underwriters failed to submit the
RPA to the California Workers’ Compensation Insur-
ance Ratings Bureau for approval as required by the
California Insurance Code § 11658(a); (v) Applied Un-
derwriters did not disclose to Plaintiffs that the arbi-
tration clause in the RPA was negotiable, as required
by § 11658.5 of the California Insurance Code; (vi) Ap-
plied Underwriters failed to comply with a condition
precedent of arbitration under the RPA because it has
not attempted a good faith discussion of settlement be-
tween the parties; and (vii) the arbitration clause in
the RPA is unconscionable. (Am. Compl. {] 32-38).

Applied Underwriters filed a Motion to Dismiss,
or, alternatively, a Motion to Stay the present litigation
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pending arbitration. A hearing on Applied Underwrit-
ers’ motion was held on September 21, 2016.

STANDARD OF REVIEW

On a motion made under Neb. Ct. R. §6-
1112(b)(6), the court accepts the plaintiff’s allegations
in the complaint as true and draws all reasonable in-
ferences in favor of the nonmoving party. Crane Sales
& Serv. Co. v. Seneca Ins. Co., 276 Neb. 372, 375, 754
N.W.2d 607, 610 (2008). Complaints should be liberally
construed in the plaintiffs favor and should not be dis-
missed for failure to state a claim unless it appears be-
yond doubt that the plaintiff can prove no set of facts
in support of his or her claim which would entitle the
plaintiff to relief. McCully, Inc. v. Baccaro Ranch, 279
Neb. 443, 445-46, 778 N.W.2d 115, 118 (2010). Dismis-
sal under Neb. Ct. R. § 6-1112(b)(6) should be granted
only in the unusual case in which a plaintiff includes
allegations that show on the face of the complaint that
there is some insuperable bar to relief. Doe v. Bd. Of
Regents of Univ. of Nebraska, 280 Neb. 492, 499, 788,
N.W.2d 264, 274 (2010).

The Federal Arbitration Act (“FAA”) provides that
a court must stay the trial of an action upon the appli-
cation of one of the parties if the court is satisfied the
subject of the litigation is referable to arbitration. 9
U.S.C. § 3. State courts, as well as federal courts are
required to grant such stays pending arbitration.
Dowd v. First Omaha Securities Corp., 242 Neb. 347,
350, 495 N.W.2d 36, 39 (1993) (citing Moses H. Cone
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Hosp. v. Mercury Constr. Corp., 460 U.S. 1 (1983)). The
FAA requires that any doubts regarding the scope of
an arbitration clause be resolved in favor of arbitra-
tion. Cornhusker Int’l Trucks, Inc. v. Thomas Built
Buses, Inc., 263 Neb. 10, 16, 637 N.W.2d 876, 881
(2002).

ANALYSIS

A. APPLICABILITY OF THE FEDERAL AR-
BITRATION ACT

The FAA (9 U.S.C. §§ 1-16) is substantive law un-
der Congress’ Commerce Clause authority and applies
in state and federal court. Southland Corp. v. Keating,
465 U.S. 1,104 S. Ct. 852 (1984). Congress enacted the
FAA to supplant judicial resistance to arbitration with
a national policy favoring arbitration and to place ar-
bitration agreements on equal footing with all other
contracts. Buckeye Check Cashing, Inc. v. Cardegna,
546 U.S. 440, 443, 126 S. Ct. 1204, 1207 (2006). Section
2 of the FAA extends jurisdiction over arbitration
agreements within “contract[s] evidencing a transac-
tion involving commerce.” 9 U.S.C. § 2. “The United
States Supreme Court has given this jurisdictional
phrase a broad interpretation to give expansive scope
to the FAA.” Aramark Uniform & Career Apparel, Inc.
v. Hunan, Inc., 276 Neb. 700, 705, 757 N.W.2d 205, 209
(2008) (citing Allied-Bruce Terminix Cos. v. Dobson,
513 U.S. 265, 115 S. Ct. 834 (1995)). The Supreme
Court in Dobson has stated that Congress’ use of “in-
volving” in section 2 of the FAA “signals an intent to
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exercise Congress’ commerce power to the full.” Dob-
son, 513 U.S. at 277, 115 S. Ct. at 841. Accordingly, “it
is difficult to imagine an economic or commercial ac-
tivity that would be outside the scope of the Commerce
Clause and, by extension, the FAA.” Hunan, 276 Neb.
at 706, 757 N.W.2d at 210.

In the matter at bar, the Plaintiffs and Applied
Underwriters are organized under and have their prin-
cipal places of business in different states. The finan-
cial transactions involved in the RPA constitute
commerce and implicate the FAA under the expansive
reach intended by Congress. Interstate commerce ex-
ists where either or both of the following conditions oc-
cur: the parties of the contract reside in different states
or the contract involves out of state transactions.
Smith Barney, Inc. v. Painters Local Union No. 109 Pen-
sion Fund, 254 Neb. 758, 762, 579 N.W.2d 518, 521
(1998). Thus, the FAA governs this Court’s analysis of
Applied Underwriters’ motion.

B. ARBITRABILITY

Arbitrability presents a question of law. Kremer v.
Rural Cmty. Ins. Co., 280 Neb. 591, 595, 788 N.W.2d
538, 545 (2010). Gateway question of arbitrability con-
cern whether the contracting parties have agreed to
submit a particular dispute to arbitration. Howsam v.
Dean Witter Reynolds, Inc., 537 U.S. 79, 83-84, 123
S. Ct. 588,592 (2002). Ordinarily, whether parties have
agreed to resolve a particular dispute via arbitration is
an issue for judicial determination. However, where
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clearly and unmistakably provided for, the contracting
parties may delegate questions of arbitrability to an
arbitrator. “Unless the parties clearly and unmistaka-
bly provide otherwise, the question of whether the par-
ties agreed to arbitrate is to be decided by the court,
not the arbitrator.” AT&T Tech., Inc. v. Commc’n Work-
ers of Am., 475 U.S. at 649, 106 S. Ct. at 1418. If the
court finds such a clear and unmistakable delegation,
the remaining questions as to scope, interpretation,
and enforcement of the arbitration clause would be for
the arbitrator.

The clear and unmistakable language within an
arbitration clause is referred to as a delegation provi-
sion. “The delegation provision is an agreement to ar-
bitrate threshold issues concerning the arbitration
agreement.” Rent-A-Center, West, Inc. v. Jackson, 561
U.S. 63, 68, 130 S. Ct. 2772, 2777 (2010). Courts must
defer questions of arbitrability to the arbitrator where
the parties have clearly and unmistakably agreed that
the arbitrator decide those issues. Id., 561 U.S. at 68-
69, 130 S. Ct. at 2777-78 (“An agreement to arbitrate a
gateway issue is simply an additional, antecedent
agreement the party seeking arbitration asks the . ..
court to enforce, and the FAA operates on this addi-
tional arbitration agreement just as it does on any
other.”).

In the matter at bar, the arbitration agreement in
q 13 of the RPA is exceedingly broad and encompasses
all disputes arising from the RPA. Subparagraph (A)
of the arbitration clause clearly states, in part, that
“lalny dispute or controversy ... arising out of or
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related to this Agreement shall be fully determined . . .
under the provisions of the American Arbitration As-
sociation.” (Am. Compl., Attach. A,  13(A)). Subpara-
graph (B) plainly sets forth that:

All disputes between the parties relating in
any way to (1) the execution and delivery, con-
struction or enforceability of this Agreement,
(2) the management or operations of [Applied
Underwriters], or (3) any other breach or
claimed breach of this Agreement or the
transactions contemplated herein shall be
settled amicably by good faith discussion
among all of the parties hereto, and, failing
such amicable settlement, finally determined
exclusively by binding arbitration in accord-
ance with the procedures provided herein. The
reference to this arbitration clause in any spe-
cific provision of this Agreement is for empha-
sis only, and is not intended to limit the scope,
extent or intent of this arbitration clause, or
to mean that any other provision of this
Agreement shall not be fully subject to the
terms of this arbitration clause. All disputes
arising with respect to any provision of this
Agreement shall be fully subject to the terms
of this arbitration clause.

(Am. Compl., Attach. A, | 13(B)).

The United States Supreme Court has found com-
parable broad language to clearly and unmistakably
delegate threshold issues of arbitrability to the arbi-
trator. Rent-A-Center, 561 U.S. 63, 130 S. Ct. 2772
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(2010); Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444,
123 S. Ct. 2402 (2003).

In addition to the sweeping language employed in
the arbitration agreement, { 13(A) prescribes arbitra-
tion pursuant to the provisions of the American Arbi-
tration Association (“AAA”). The AAA rules grant an
arbitrator the power to determine his or her own juris-
diction over a controversy between the parties. This
confirms that the parties clearly and unmistakably
delegated threshold issues of arbitrability to the arbi-
trator. Fallo v. High-Tech Inst., 559 F.3d 874, 878 (8th
Cir. 2009) (concluding that “the arbitration provision’s
incorporation of the AAA Rules . . . constitutes a clear
and unmistakable expression of the parties’ intent to
leave the question of arbitrability to an arbitrator.”);
Green v. SuperShuttle Int’l, Inc., 653 F.3d 766, 769 (8th
Cir. 2011) (“By incorporating the AAA Rules, the par-
ties agreed to allow the arbitrator to determine thresh-
old questions of arbitrability.”).

In light of the arbitration agreement’s broad and
sweeping language, along with the incorporation of the
AAA rules, this Court finds that Plaintiffs and Applied
Underwriters clearly and unmistakably delegated
threshold issues of arbitrability to an arbitrator.

C. APPLICATION OF THE DELEGATION
PROVISION

A delegation provision is valid under § 2 of the
FAA, “save upon such grounds as exist at law or in eq-
uity for the revocation of any contract,” and courts can
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enforce the delegation provision by staying litigation
under § 3 of the FAA. 9 U.S.C. §§ 2-3.

There are two types of validity challenges under
§ 2 of the FAA. “One type challenges specifically the
validity of the agreement to arbitrate,” and “[t]he other
challenges the contract as a whole.” Buckeye, 546 U.S.
at 444, 126 S. Ct. at 1208. The Supreme Court has re-
peatedly affirmed that a challenge to another provision
of the contract, or even to the contract as a whole, does
not prevent a court from enforcing an arbitration
clause. Prima Paint Corp. v. Flood Conklin Mfg. Co.,
388 U.S. 395, 403-04, 87 S. Ct. 1801, 1806 (1967); Buck-
eye, 546 U.S. at 444-46, 126 S. Ct. at 1208-09; Rent-A-
Center,561 U.S. at 70-71, 130 S. Ct. at 2778. This high-
lights two basic propositions in the Court’s FAA juris-
prudence. Namely, that arbitration agreements are
severable from the underlying contract, Buckeye, 546
U.S. at 445, 126 S. Ct. at 1209, and only challenges to
the validity of the arbitration agreement — not its en-
forceability — will merit judicial review of an arbitra-
tion agreement. Rent-A-Center, 561 U.S. at 71, 130
S. Ct. at 2778 (“If a party challenges the validity under
§ 2 of the precise agreement to arbitrate at issue, the
... court must consider the challenge before ordering
compliance with that agreement.”).

Next, the Court addresses Plaintiffs’ explanations
of why it cannot be compelled to arbitrate.
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Challenge on the Basis of Issue Preclusion

Plaintiffs maintain that under the doctrine of is-
sue preclusion, Applied Underwriters is bound by the
decision in the California Lawsuit that the arbitration
clause is unenforceable under Nebraska law. (Am.
Compl. ] 33). Issue preclusion means that when an is-
sue of ultimate fact has been determined by a valid and
final judgment, that issue cannot again be litigated be-
tween the same parties or their privies in any future
lawsuit. Stevenson v. Wright, 273 Neb. 789, 797, 733
N.W.2d 559, 565-66 (2007). The applicability of the doc-
trine of issue preclusion is a question of law. In re Es-
tate of Wagner, 246 Neb. 625, 630, 522 N.W.2d 159, 164
(1994). There are four conditions that must exist for
the doctrine of issue preclusion to apply: (1) the identi-
cal issue was decided in a prior action, (2) there was a
judgment on the merits which was final, (3) the party
against whom the rule is applied was a party or in priv-
ity with a party to the prior action, and (4) there was
an opportunity to fully and fairly litigate the issue in
the prior action. Id.

Applied Underwriters had been dismissed from
the California Litigation prior to the California court’s
ruling on the remaining defendants’ Motion to Compel
Arbitration and Stay the pending Action. Applied Un-
derwriters is not in privity with the remaining Califor-
nia Litigation defendants and “the mere fact that
litigants in different cases are interested in the same
question or desire to prove or disprove the same fact or
set of facts is not a basis for privity between the liti-
gants.” Gottsch v. Bank of Stapleton, 235 Neb. 816, 839,
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458 N.W.2d 443, 458 (1990). The California court’s rul-
ing has no issue preclusive impact on this Court’s de-
liberations over the present matter.

Challenges to the Validity of the RPA

Plaintiffs also argue that the RPA is an unenforce-
able contract because it did not comply with California
Insurance Code §§ 11658(a) and 11658.5. (Am. Compl.
9 35-36). However, FAA jurisprudence clearly estab-
lishes that where parties have clearly and unmistaka-
bly allocated arbitrability to an arbitrator — as
Plaintiffs and Applied Underwriters here have — a
party cannot circumvent arbitration by challenging
the general validity of the underlying contract. Prima
Paint, 388 U.S. at 403-04, 87 S. Ct. at 1806 (1967);
Buckeye, supra, 546 U.S. at 444-46, 126 S. Ct. at 1208-
09; Rent-A-Center, supra 561 U.S. at 70-71, 130 S. Ct.
at 2778. Yet that is what Plaintiffs contend, in part,
should save them from arbitrating their dispute with
Applied Underwriters. The alleged noncompliance
with California Insurance Code §8 11658(a) and
11658.5 concern the RPA’s general enforceability. An
arbitration clause is severable from any infirmities in
the underlying contract and arbitration remains en-
forceable. Buckeye, 546 U.S. at 445, 126 S. Ct. at 1209.

Challenges to the Enforceability
of the Arbitration Clause

Plaintiffs contend that the arbitration clause it-
self is unenforceable. Plaintiffs argue that the first
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paragraph of | 13 of the RPA limits the scope of the
arbitration clause solely to accounting disputes. (Am.
Compl. ] 34). Plaintiffs also argue that Applied Under-
writers failed to abide by a condition precedent to ar-
bitration because it did not conduct good faith
settlement discussions as prescribed in § 13(B) of the
RPA. (Am. Compl. { 37). Plaintiffs also assert that Neb.
Rev. Stat. § 25-2602.01(f)(4)’s prohibition on manda-
tory arbitration clauses in insurance contracts reverse
preempts the FAA by operation of the McCarran-
Ferguson Act (15 U.S.C. §§ 1011-1015) and renders the
arbitration clause in the RPA unenforceable. (Am.
Compl. ] 32).

None of these challenges to the enforceability of
the RPA’s arbitration clause — whether its challenging
the scope of the arbitration clause, or contesting
whether Applied Underwriters complied with a condi-
tion precedent to arbitration, nor even whether Neb.
Rev. Stat. § 25-2602.01(f)(4) prohibits arbitrating the
underlying dispute — none of these challenges consti-
tutes “grounds as exist at law or in equity for the rev-
ocation of any contract” as required by § 2 of the FAA
to merit removing arbitrability from the arbitrator
and submitting arbitrability instead to litigation.
“[Glrounds as exist at law or in equity for the revoca-
tion of any contract” are limited to challenges which
contest the very validity of the agreement to arbitrate,
such as fraud in the inducement. Buckeye, 546 U.S. at
445, 126 S. Ct. at 1208. Here, however, scope, condi-
tions precedent, and Nebraska statutory law do not
challenge the validity of the agreement to arbitrate.
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Rather, they challenge the enforceability of the arbi-
tration agreement. Paragraph 13(B) of the RPA made
clear that “[a]ll disputes between the parties relating
in any way to (1) the execution and delivery, construc-
tion or enforceability of this Agreement” would be arbi-
trated. (Am. Compl., Attach. A, | 13(B)) (emphasis
added). Plaintiffs’ assertions concerning the enforcea-
bility of the arbitration clause may or may not be mer-
itorious, but the RPA clearly and unmistakably
delegates arbitrability-including the enforceability of
the arbitration clause-to an arbitrator. Accordingly,
pursuant to the parties’ express agreement, these chal-
lenges to the enforceability of the arbitration clause re-
main within the arbitrator’s purview.

Challenge to the Validity of the Arbitration Clause

Finally, this Court considers Plaintiffs’ assertion
that the arbitration clause in the RPA is unconsciona-
ble. (Am. Compl. { 38). The United States Supreme
Court addressed a similar challenge in Rent-A-Center.
As in Rent-A-Center, the Plaintiffs here challenge the
conscionability of the arbitration agreement, ostensi-
bly implicating judicial scrutiny of the arbitration
agreement under § 2 of the FAA (i.e. “grounds as exist
at law or in equity for the revocation of any contract”).
Ordinarily, as long as a party challenges the validity of
an arbitration clause specifically — rather than the en-
tire contract generally — the validity of the arbitration
clause is for the court, not the arbitrator, to decide.
Buckeye, 546 U.S. at 445-46, 126 S.Ct. at 12009.
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However, the Supreme Court in Rent-A-Center refined
this distinction one step further.

In Rent-A-Center the Court addressed arbitrabil-
ity in a dispute in which the underlying contract was
an arbitration agreement. The arbitration agreement
also contained a delegation provision which clearly
and unmistakably conferred threshold issues of arbi-
trability to an arbitrator. The plaintiff challenged the
entire arbitration agreement as unconscionable —
seemingly implicating judicial scrutiny of the arbitra-
tion agreement under § 2 of the FAA. Rent-A-Center,
however, sought to enforce the specific delegation pro-
vision embedded within the arbitration agreement and
sent the question of unconscionability to an arbitrator.

The Court made a distinction between the arbitra-
tion agreement and the delegation provision. The
Court determined that the delegation provision consti-
tuted an additional antecedent agreement. Rent-A-
Center,561 U.S. at 70,130 S. Ct. at 2777. The Supreme
Court clarified the general rule requiring specificity in
the plaintiff’s challenge and held that when consider-
ing a challenge to the validity of one of multiple, sever-
able arbitration provisions, the Court would “require
the basis of the challenge to be directed specifically to
the agreement to arbitrate [at issue] before the court
will intervene.” Id., 561 U.S. at 71, 130 S. Ct. at 2778.

The Court in Rent-A-Center concluded that the
provision “at issue” was the delegation provision-the
provision that gave the arbitrator authority to resolve
any dispute relating to the enforceability of the
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agreement — because it was the delegation provision
“that Rent-A-Center asks us to enforce.” Id., 561 U.S.
at 71, 130 S. Ct. at 2779. Accordingly, the Court deter-
mined that unless the plaintiff challenged the delega-
tion provision specifically, it must treat the delegation
provision as valid and must enforce it and leave any
challenge to the validity of the arbitration clause as a
whole for the arbitrator. Id., 561 U.S. at 72, 130 S. Ct.
at 2779. Thus, in order to have the Court in Rent-A-
Center consider the unconscionability challenge, the
plaintiff needed to argue that the agreement to dele-
gate to an arbitrator his unconscionability claim was
itself unconscionable. Id., 561 U.S. at 74, 130 S. Ct. at
2780. The Court noted that “[nJowhere in his opposi-
tion to Rent-A-Center’s motion to compel arbitration
did [plaintiff] even mention the delegation provi-
sion. . .. But we need not consider [plaintiffs uncon-
scionability] claim because none of [plaintiffs]
substantive unconscionability challenges was specific
to the delegation provision.... This ... argument
clearly did not go to the validity of the delegation pro-
vision.” Id., 561 U.S. at 72-73, 130 S. Ct. at 2779-80.

In its analysis, the Court also noted that it was im-
material that the underlying contract in Rent-A-Center
was an arbitration agreement. The severability rule
still applied and § 2 of the FAA still operated on the
specific “written provision” to “settle by arbitration a
controversy” that the party seeks to enforce. Id., 561
U.S. at 72,130 S. Ct. at 2779.

This Court concludes that Rent-A-Center governs
the matter at bar. The present dispute implicates three
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separate agreements: (i) the RPA, (ii) the arbitration
clause contained in q 13 of the RPA, and (iii) the dele-
gation provision manifested by the broad language in
M 13 and by the incorporation of the AAA rules in
9 13(A) which delegates arbitrability questions to an
arbitrator.

The arbitration clause and the delegation provi-
sion are separate agreements to arbitrate different
issues. As in Rent-A-Center, multiple, severable arbi-
tration agreements exist. The provision at issue in the
present matter — as it was in Rent-A-Center — is the
delegation provision because it is the provision which
Applied Underwriters wishes to enforce.

Plaintiffs failed to specifically challenge the dele-
gation provision as unconscionable. Instead, Plaintiffs
contend that the arbitration clause as a whole is un-
conscionable. According to the guidance provided in
Rent-A-Center, this Court “need not consider that
claim” because the parties to the RPA clearly and un-
mistakably delegated this threshold issue of arbitra-
bility to an arbitrator. Rent-A-Center, 561 U.S. at 73,
130 S. Ct. at 2780. Accordingly, the delegation provi-
sion must be severed out and enforced.

CONCLUSION

IT IS THEREFORE ORDERED, ADJUDGED,
AND DECREED that Applied Underwriters Captive
Risk Assurance Company’s Motion to Dismiss is
hereby denied.
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IT IS FU[R]THER ORDERED, ADJU[D]GED,
AND DECREED that Applied Underwriters Captive
Risk Assurance Company’s alternative Motion to Stay
pending arbitration is hereby granted.

DATED this 17 day of January, 2017.

BY THE COURT:

/s/ Shelly R. Stratman
SHELLEY R. STRATMAN
DISTRICT COURT JUDGE

Cc: Jonathan Papik, Esq.
12910 Pierce Street
Suite 200

Omaha NE 68144

David A. Blagg, Esq.
9290 West Dodge Road
Suite 302

Omaha NE 68114

[Certificate Of Service Omitted]
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APPLIED UNDERWRITERS CAPTIVE
RISK ASSURANCE COMPANY, INC.
PARTICIPANT NO. 857899
REINSURANCE PARTICIPATION
AGREEMENT

This reinsurance participation agreement (this
“Agreement”) is made and entered into by and between
Applied Underwriters Captive Risk Assurance Com-
pany, Inc., a company organized and existing under the
laws of the British Virgin Islands (“Company”) as of
August 8, 2012 and

Citizens of Humanity, LLC, and
CM Laundry, LLC (collectively, “Participant”).

Whereas, Participant is desirous of participating
in the Company’s segregated protected cell reinsur-
ance program designated Segregated Account No.
857899 (“Participation”); and

Whereas, the Company has entered into a Rein-
surance Treaty (hereinafter referred to as the
“Treaty”) with California Insurance Company (NAIC
No. 0031-38865) and, through its pooling arrangement,
with other affiliates of Applied Underwriters, Inc., in-
cluding, but not limited to Continental Indemnity
Company (NAIC No. 0031-28258) (collectively the “Is-
suing Insurers”); and

Whereas, the Participant desires the Company to
establish a segregated protected cell whereby the Par-
ticipant may share in the underwriting results of the
Workers’ Compensation policies of insurance issued for
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the benefit of the Participant by the Issuing Insurers
(the “Policies”); and

Whereas the Company will allocate a portion of
the premium and losses under this Agreement to the
Participant’s segregated protected cell,

Now, therefore, in consideration of the mutual
promises and undertakings set forth herein the parties
do hereby agree as follows:

& & &

13. Nothing in this section shall be deemed to
amend or alter the due date of any obligation under
this Agreement. Rather, this section is only intended to
provide a mechanism for resolving accounting disputes
in good faith.

(A) It is the express intention of the parties to
resolve any disputes arising under this Agreement
without resort to litigation in order to protect the con-
fidentiality of their relationship and their respective
businesses and affairs. Any dispute or controversy that
is not resolved informally pursuant to sub-paragraph
(B) of Paragraph 13 arising out of or related to this
Agreement shall be fully determined in the British Vir-
gin Islands under the provisions of the American Arbi-
tration Association.

(B) All disputes between the parties relating in
any way to (1) the execution and delivery, construction
or enforceability of this Agreement, (2) the manage-
ment or operations of the Company, or (3) any other
breach or claimed breach of this Agreement or the
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transactions contemplated herein shall be settled am-
icably by good faith discussion among all of the parties
hereto, and, failing such amicable settlement, finally
determined exclusively by binding arbitration in ac-
cordance with the procedures provided herein. The ref-
erence to this arbitration clause in any specific
provision of this Agreement is for emphasis only, and
is not intended to limit the scope, extent or intent of
this arbitration clause, or to mean that any other pro-
vision of this Agreement shall not be fully subject to
the terms of this arbitration clause. All disputes aris-
ing with respect to any provision of this Agreement
shall be fully subject to the terms of this arbitration
clause.

(C) Either party may initiate arbitration by serv-
ing written demand upon the other party or parties.
The demand shall state in summary form the issues in
dispute in a manner that reasonably may be expected
to apprise the other party of the nature of the contro-
versy and the particular damage or injury claimed. The
party receiving the demand shall answer in writing
within 30 days and include in such answer a summary
of any additional issues known or believed to be in dis-
pute by such party described in a manner that reason-
ably may be expected to apprise the other party of the
nature of the controversy and the particular damage
or injury claimed. Failure to answer will be construed
as a denial of the issues in demand.

(D) The parties shall select a mutually accepta-
ble arbitrator within 30 days of the demand for arbi-
tration. If the parties are unable to agree on an
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arbitrator within the 30 days, then each party shall ap-
point an arbitrator within 30 days thereof. If a party
tails to appoint its arbitrator within such 30 day pe-
riod, the party shall thereby waive its right to do so,
and the other party’s selected arbitrator shall act as
the sole arbitrator. All arbitrators shall be active or re-
tired, disinterested officials of insurance or reinsur-
ance companies not under the control or management
of either party to this Agreement and will not have per-
sonal or financial interests in the result of the arbitra-
tion.

(E) Iftwo party-appointed arbitrators have been
selected, the selected arbitrators shall then choose an
umpire within 30 days from the date thereof. If the two
arbitrators are unable to agree upon an umpire within
30 days after the appointment of the party-appointed
arbitrators, the two party-appointed arbitrators shall
each exchange a list of three (3) umpire candidates.
Within ten (10) days thereafter, each party appointed
arbitrator shall strike two names from the other’s list.
The umpire shall be selected from the remaining two
names by the drawing of lots no later than ten (10)
days thereafter.

(F) If more than one arbitrator shall be ap-
pointed, the arbitrators shall cooperate to avoid unnec-
essary expense and to accomplish the speedy, effective
and fair disposition of the disputes at issue. The arbi-
trator or arbitrators shall have the authority to con-
duct conferences and hearings, hear arguments of the
parties and take the testimony of witnesses. All wit-
nesses will be made available for cross-examination by
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the parties. The arbitrators may order the parties to
exchange information or make witnesses available to
the opposing party prior to any arbitration hearing.

(G) The arbitrator or arbitrators shall render a
written decision (by majority determination if more
than one arbitrator) and award within 30 days of the
close of the arbitration proceeding. Judgment upon the
award rendered by the arbitrator or arbitrators may be
entered by any court of competent jurisdiction in Ne-
braska or application may be made in such court for
judicial acceptance of the award and an order of en-
forcement as the law of Nebraska may require or allow.

(H) The award of the arbitrator or arbitrators
shall be binding and conclusive on the parties, and
shall be kept confidential by the parties to the greatest
extent possible. No disclosure of the award shall be.
made except as required by the law or as necessary or
appropriate to effect the enforcement thereof.

(I) All arbitration proceedings shall be conducted
in the English language in accordance with the rules
of the American Arbitration Association and shall take
place in Tortola, British Virgin Islands or at some other
location agreed to by the parties.

(J) The arbitrator or arbitrators shall be advised
of all the provisions of this arbitration clause.

(K) This arbitration clause shall survive the ter-
mination of this Agreement and be deemed to be an
obligation of the parties which is independent of, and
without regard to, the validity of this Agreement.
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(L) Punitive damages will not be awarded. The
arbitrator(s) may, however, in their discretion award
such other costs and expenses as they deem appropri-
ate, including, but not limited to, attorneys’ fees, the
costs of arbitration and arbitrators’ fees.

(M) Participant acknowledges and agrees that it
will benefit from this Agreement and that a breach of
the covenants herein would cause Company irrepara-
ble damage that could not adequately be compensated
by monetary compensation. Accordingly, it is under-
stood and agreed that in the event of any such breach
or threatened breach, Company may apply to a court
of competent jurisdiction for, and shall be entitled to,
injunctive relief from such court, without the require-
ment of posting a bond or proof of damages, designed
to cure existing broaches and to prevent a future oc-
currence or threatened future occurrence of like
breaches on the part of Participant. It is further under-
stood and agreed that the remedies and recourses
herein provided shall be in addition to, and not in lieu
of any other remedy or recourse which is available to
Company either at law or in equity in the absence of
this Paragraph including without limitation the right
to damages.

& & &

16. This Agreement shall be exclusively gov-
erned by and construed in accordance with the laws of
Nebraska and any matter concerning this Agreement
that is not subject to the dispute resolution provisions
of Paragraph 13 hereof shall be resolved exclusively by
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the courts of Nebraska without reference to its conflict
of laws.

& & *

IN WITNESS WHEREOF, the parties have set
their hand.

PARTICIPANT APPLIED UNDERWRITERS CAP-
TIVE RISK ASSURANCE COM-
PANY, INC., SOLELY FOR AND ON
BEHALF OF PROTECTED CELL
NO. 867899

By /s/ Anthony W. Millar

Name Anthony W. Millar

From Chief Financial Officer
[Citizens of Humanity LLC]

Date 08/10/2012

Robert Stafford
Vice President

[SEAL] /s/ Robert Stafford






