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NOT FOR PUBLICATION
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PHILIP BOBBITT, No. 13-15812
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similarly situated; et al,, District of Arizona,
Plaintiffs, Tucson

and ORDER

LANCE LABER, (Filed Feb. 1, 2018)
Intervenor-Plaintiff-
Appellant,

V.
MILBERG LLP; et al.,
Defendants-Appellees.

On Remand from the
United States Supreme Court

Before: THOMAS, Chief Judge, OWENS, Circuit
Judge, and BATTAGLIA,* District Judge.

This case returns to us pursuant to the Supreme
Court’s order remanding in light of Microsoft Corp. v.
Baker, 137 S. Ct. 1702 (2017).

* The Honorable Anthony J. Battaglia, United States Dis-
trict Judge for the Southern District of California, sitting by des-
ignation.
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When the district court denied class certification
in this case, Plaintiffs Philip Bobbitt and John J.
Sampson stipulated to voluntary dismissal with preju-
dice of their personal claims, and Intervenor-Plaintiff-
Appellant Lance Laber intervened solely for the pur-
pose of appealing the denial of class certification. In
Microsoft, the Supreme Court held that 28 U.S.C.
§ 1291 does not establish jurisdiction over an appeal
from a denial of class certification where the named
plaintiffs have stipulated to the dismissal with preju-
dice of their individual claims in order to obtain a final
judgment. 137 S. Ct. at 1715. As that is precisely the
procedural posture here, this court lacks appellate ju-
risdiction over this case. Cf. Brown v. Cinemark USA,
Inc., 876 F.3d 1199, 1201 (9th Cir. 2017).

Accordingly, we DISMISS this appeal for lack of
jurisdiction. The parties shall bear their own fees and
costs on appeal. A certified copy of this order shall con-
stitute the mandate.
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court
(202) 479-3011

June 19, 2017

Clerk

United States Court of Appeals
for the Ninth Circuit

95 Seventh Street

San Francisco, CA 94103-1526

Re: Milberg LLP, et al.
v. Lance Laber
No. 15-734
(Your No. 13-15812)

Dear Clerk:

The Court today entered the following order in the
above-entitled case:

The petition for a writ of certiorari is granted. The
judgment is vacated, and the case is remanded to the
United States Court of Appeals for the Ninth Circuit
for further consideration in light of Microsoft Corp. v.
Baker, 582 U. S. __ (2017).

The judgment or mandate of this Court will not
issue for at least twenty-five days pursuant to Rule 45.
Should a petition for rehearing be filed timely, the
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judgment or mandate will be further stayed pending
this Court’s action on the petition for rehearing.
Sincerely,

/s/ Scott S. Harris
Scott S. Harris, Clerk
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FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PHILIP BOBBITT, individually
and on behalf of all others simi-
larly situated; JOHN J. SAMPSON;
JOHN HALL; BRENDA HALL,

Plaintiffs,
and
LANCE LABER,

Intervenor-Plaintiff-
Appellant,

V.

MIiLBERG LLP; MELVYN 1. WEISS;
MicHAEL C. SPENCER; JANINE
LEE PoLLACK; LEE A. WEISS;
Brian C. Kir; Uitz & AssocI-
ATES; RONALD A. Uirz; LUSTIG-
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LUSTIGMAN; ANDRE B. LUSTIG-
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PC; JoHN GABROY; RoNALD M.
LEHMAN,

Defendants-Appellees.

No. 13-15812

D.C. No.
4:09-cv-00629-FRZ

OPINION

Appeal from the United States District Court
for the District of Arizona
Frank R. Zapata, Senior District Judge, Presiding



App. 6

Argued and Submitted
June 25, 2015—San Francisco, California

Filed September 10, 2015

Before: Sidney R. Thomas, Chief Judge,
John B. Owens, Circuit Judge, and
Anthony J. Battaglia,” District Judge.

Opinion by Judge Owens

SUMMARY **

Class Certification/Choice of Law

The panel vacated the district court’s order deny-
ing the motion for class certification brought by named
plaintiffs Philip Bobbitt and John Sampson in their
malpractice lawsuit against Milberg LLP and various
other law firms and lawyers.

The panel held that the district court properly ap-
plied the choice-of-law rules of the forum state Arizona.
The panel noted that Arizona courts apply the Restate-
ment (Second) of Conflict of Laws (1971) to determine
the controlling law for multistate torts.

The panel held that the district court erred in
holding that the law of each class member’s home state

* The Honorable Anthony J. Battaglia, District Judge for the
U.S. District Court for the Southern District of California, sitting
by designation.

** This summary constitutes no part of the opinion of the
court. It has been prepared by court staff for the convenience of
the reader.
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governed his or her individual claim, rather than the
law of Arizona where the alleged malpractice occurred.
The panel held that the district court abused its dis-
cretion by basing its class certification decision on an
erroneous view of the proper choice of law, and re-
manded for further proceedings.

COUNSEL

Lawrence A. Kasten (argued), Robert H. McKirgan,
and William G. Voit, Lewis Roca Rothberber LLP, Phoe-
nix, Arizona; Guy M. Hohmann and Ryan T. Shelton,
Hohmann, Taube & Summers LLP, Austin, Texas; R.
James George, Jr. and Gary L. Lewis, George, Brothers,
Kincaid & Horton, LLP, Austin, Texas, for Intervenor-
Plaintiff-Appellant.

Douglas J. Pepe (argued), Gregory P. Joseph, Honey L.
Kober, and Jeffrey H. Zaiger, Joseph Hage Aaronson
LLC, New York, New York; Peter Akmajian, Ed
Moomjian II, and Michele G. Thompson, Udall Law
Firm LLP, Tucson, Arizona, for Defendants-Appellees.

OPINION
OWENS, Circuit Judge:

Intervenor-plaintiff-appellant Lance Laber ap-
peals from the district court’s denial of the motion for
class certification brought by named plaintiffs Philip
Babbitt and John Sampson in their malpractice
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lawsuit against defendant-appellee Milberg LLP and
various other law firms and lawyers (collectively “Mil-
berg”). Because the district court erred in holding that
the law of each class member’s home state governed
his or her individual claim, rather than the law of Ari-
zona where the alleged malpractice occurred, we va-
cate the district court’s order and remand this case for
further proceedings.

I. FACTS
A. The VALIC litigation

In 2001, Milberg, a national law firm specializing
in class actions, filed a lawsuit in Arizona district court
against Variable Annuity Life Insurance Company, Inc.
(“VALIC”), for alleged securities law violations. In Jan-
uary 2004, the district court certified a class of plain-
tiffs, a significant accomplishment in any class action
litigation.!

But things went downhill for Milberg and the
class. Milberg failed to meet certain mandatory disclo-
sure deadlines, and in August 2004, the district court
struck the plaintiffs’ expert testimony and witness list
as a sanction. Milberg could not prove class-wide dam-
ages without witnesses, so the court vacated class cer-
tification. And, because Milberg could not, without

1 Although not relevant to this appeal, Milberg argues that
the class was never “certified in accordance with the strictures of
Rule 23” because the district court entered no findings of fact re-
lated to class certification. We express no opinion on the validity
of the certification in the VALIC litigation.
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witnesses, establish causation and damages for the
named plaintiffs, the court entered judgment for
VALIC, ending the case. Milberg did not alert any of
the absent class members to the certification or decer-
tification of the class or the dismissal of the action, nor
did it otherwise attempt to preserve the class’s claims.?

B. The Milberg Litigation

Plaintiffs in this appeal sued Milberg for malprac-
tice for failing to meet the discovery requirements in
the VALIC class action. Plaintiffs named as defendants
four law firms as well as various lawyers who worked
for them. The firms are located in New York, Washing-
ton, D.C., and Arizona. The lawyer defendants are res-
idents of Florida, New York, Washington, D.C.,
Virginia, New Jersey, and Arizona. The two lead plain-
tiffs are Texas residents.

After some litigation, the plaintiffs moved for class
certification. Defendants opposed on various grounds,
arguing the plaintiffs could not meet the requirements
of Rule 23(a) and (b)(3). The district court denied the
motion for class certification, ruling that plaintiffs had
failed to meet the predominance requirement of Rule
23(b)(3). The court held that individual questions pre-
dominated over common questions, because the law
applicable to each unnamed class member’s claim was
the law of that member’s domicile state. Because the

2 On appeal, this court affirmed, holding that Milberg’s “fail-
ure to meet the deadlines was neither substantially justified nor
harmless.” Drnek v. VALIC, 261 F. App’x 50, 51 (9th Cir. 2007).
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laws of up to fifty states were implicated and plaintiffs
had failed to meet their burden to show that conflicts
between the fifty states’ laws did not defeat the pre-
dominance requirement, the court denied class certifi-
cation.

Named appellants Bobbitt and Sampson moved
for voluntary dismissal of their individual claims. The
court granted the motion on March 29, 2013, creating
a final judgment. Laber, an unnamed member of the
putative class, successfully moved to intervene for the
limited purpose of bringing this appeal.

II. ANALYSIS
A. Jurisdiction

We have jurisdiction over this appeal pursuant to
Baker v. Microsoft Corp., __ F3d __, 2015 WL
4393964, at ¥4 & n.4 (9th Cir. July 20, 2015), and Ber-
ger v. Home Depot USA, Inc., 741 F.3d 1061, 1065-66
(9th Cir. 2014).

B. Standard of Review

We review the denial of class certification for an
abuse of discretion. Stearns v. Ticketmaster Corp., 655
F.3d 1013, 1018 (9th Cir. 2011). A district court abuses
its discretion when it makes an error of law, or when it
reaches a result that is illogical, implausible, or with-
out support in inferences that may be drawn from the
record. United States v. Hinkson, 585 F.3d 1247, 1261,
1263 (9th Cir. 2009) (en banc). Choice of law questions
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are reviewed de novo. Coneff v. AT&T Corp., 673 F.3d
1155, 1157 (9th Cir. 2012).

C. Class Certification

Under Federal Rule of Civil Procedure 23, a class
may be certified if it meets all four class action prereq-
uisites set forth in Rule 23(a) and satisfies the require-
ments of at least one of the three types of class actions
of Rule 23(b)(1) to (3). Plaintiffs here sought certifica-
tion as a Rule 23(b)(3) class, and the district court de-
nied class certification because, in its view, the law
applicable to each individual class member’s claim is
the law of that member’s domicile state. The court thus
held that common questions of law did not predomi-
nate as required under Rule 23(b)(3).

D. Choice of Law

The district court properly applied the choice-of-
law rules of the forum state, Arizona. Nelson v. Int’l
Paint Co., 716 F.2d 640, 643 (9th Cir. 1983). Arizona
courts apply the Restatement (Second) of Conflict of
Laws (1971) (hereinafter “Restatement”) to determine
the controlling law for multistate torts. Bates v. Supe-
rior Court, 749 P.2d 1367, 1369-70 (Ariz. 1988). The Re-
statement instructs courts to look to the state that has
“the most significant relationship to the occurrence
and the parties” of any tort claim. Restatement
§ 145(1). The “especially relevant contacts” to be con-
sidered include:
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1. The place where the injury occurred;

2. The place where the conduct causing the
injury occurred;

3. The domicile, residence, nationality, place
of incorporation and place of business of the
parties;

4. The place where the relationship, if any,
between the parties is centered.

Bates, 749 P.2d at 1370 (quoting Restatement § 145(2)).
“The inquiry is qualitative, not quantitative. The court
must evaluate the contacts ‘according to their relative
importance with respect to the particular issue.”” Id.
(citation omitted) (quoting Restatement § 145(2)).

The first § 145 factor, the place of injury, supports
application of Arizona law. The unnamed class mem-
bers were injured when Milberg failed to meet dead-
lines and make timely filings in the Arizona court. The
result of that alleged negligence was vacatur of the
class certification order, which also occurred in the Ar-
izona court. The unnamed class members lost the po-
tential benefits of class certification in the Arizona
litigation. This injury occurred in Arizona.

Indeed, most courts applying § 145 in analogous
situations agree that negligent behavior in litigation
injures the client in the forum state of the court,
whether or not the client is physically present in the
state. See Patton v. Cox, 276 F.3d 493, 497 (9th Cir.
2002) (considering the location of a quasi-judicial pro-
ceeding as the “most persuasive” factor in choice-of-law
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analysis); ACE Am. Ins. Co. v. Sandberg, Phoenix & Von
Gontard, PC, 900 F. Supp. 2d 887, 896 (S.D. Ill. 2012)
(place of litigation controlled because “[t]he gist of this
action is that [defendant] bungled the defense of the
case”); Foulke v. Dugan, 187 F. Supp. 2d 253, 257 (E.D.
Pa. 2002) (injury resulting from legal malpractice was
having case dismissed, and that injury occurred where
litigation was pending); In re Kaiser Grp. Int’l, Inc., Ad-
versary No. 09- 52317-MFW, 2010 WL 3271198, at *5
(Bankr. D. Del. Aug. 17, 2010) (“Because the bank-
ruptcy case, and the actions giving rise to the alleged
attorney malpractice, occurred in Delaware, the Court
concludes that Delaware is the place of injury.”); see
also David B. Lilly Co., Inc. v. Fisher, 18 F.3d 1112,
1119-20 (3d Cir. 1994) (injury occurred where, “[a]s a
practical matter, . . . [legal] services were rendered”).

The district court appeared to assume that any
economic injury necessarily occurs in the victim’s dom-
icile state. While this general principle may apply in
many cases, certain economic interests may be held—
and may be injured—out of state. Our inquiry focuses
not on the place where the victim feels the conse-
quences of the injury, but on the location of injury it-
self. Cf. Fields v. Legacy Health Sys., 413 F.3d 943, 952-
53 (9th Cir. 2005) (in wrongful death case, the injury
occurred where the decedent was harmed, not where
she died). The interest here is not the right to recover
on the underlying claim, since the unnamed class
members’ underlying claims remained intact after the
decertification of the class. Rather, the interest at issue
is the potential recovery in Arizona litigation. That
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interest was held in Arizona, and thus the place of in-
jury is Arizona.

Milberg cites Johnson v. Nextel Commc’ns Inc., 780
F.3d 128 (2d Cir. 2015), in which the Second Circuit ap-
plied § 145 to the claims of unnamed class members in
a class action alleging attorney malpractice. Johnson
is distinguishable because the defendants in that case
actually developed an attorney-client relationship
with the unnamed class members in their respective
home states. Id. at 132. The plaintiffs alleged that the
legal services they received in their home states were
marred by a conflict of interest. Id. at 133. In contrast
to the present case, the allegedly defective legal ser-
vices resulted in the final resolution of the plaintiffs’
underlying claims. Id. Under those circumstances, the
plaintiffs were injured in their home states, not the
state where their claims happened to be resolved.
Johnson does not aid Milberg here, where all critical
actions leading to injury and the injury itself occurred
in Arizona.

Similarly, the second § 145 factor—where the con-
duct causing the injury occurred—favors application of
Arizona law. Although the district court correctly con-
cluded that the various defendant law firms and attor-
neys performed legal services across several states, the
critical conduct causing the injury was the failure to
meet court deadlines in Arizona. Arizona has a strong
interest in regulating attorney conduct in courts
within its borders. See Patton, 276 F.3d at 497; Trier-
weiler v. Croxton & Trench Holding Corp., 90 F.3d 1523,
1536 (10th Cir. 1996); Restatement § 145(2) cmt. e
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(“[W]hen the primary purpose of the tort rule involved
is to deter or punish misconduct, the place where the
conduct occurred has peculiar significance.”).

The fourth § 145 factor—the center of the relation-
ship of the parties—also supports application of Ari-
zona law. The relationship between the unnamed
Drnek class members and their lawyers existed only in
Arizona. The district court discounted this factor, rea-
soning that Milberg had only a minimal relationship
with the unnamed class members. The choice-of-law
test, however, looks for the state with the most signifi-
cant relationship to the claim; the test thus focuses not
on the magnitude of the relationship between the par-
ties, but on the state where the relevant relationship
existed and that state’s interest in the claim. See Bry-
ant v. Silverman, 703 P.2d 1190, 1195 (Ariz. 1985).
Whether or not Milberg established a full attorney-
client relationship with the unnamed class members,
there was some relationship. Indeed, had the class re-
mained certified and proceeded to a valid final judg-
ment, the unnamed class members would likely have
been bound by the final judgment. That relationship
was centered in Arizona.

The three factors discussed above weigh strongly
in favor of application of Arizona law, and when the
place of injury and the conduct causing the injury co-
incide, “that state will usually be the state of the appli-
cable lawl[,] . .. particularly . . . with respect to issues
involving standards of conduct.” Restatement § 145(2)
cmt. e. The district court rested its contrary conclusion
largely on the third § 145 factor: the domicile of the
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parties. The court reasoned that the domiciles of the
millions of plaintiffs scattered throughout the fifty
states weighed strongly in favor of application of the
laws of all fifty states. The Rule 23(b)(3) predominance
question, however, asks whether common questions of
law related to each class member’s individual claim
predominate. To answer that question, we must deter-
mine the applicable law individually, rather than col-
lectively. Each class member’s claim has one plaintiff,
not millions of plaintiffs.

Defendants are domiciled in Florida, New York,
Washington, D.C., Virginia, New Jersey, and Arizona.
The unnamed class members reside in all fifty states.
Because there is no single state where a number of par-
ties are “grouped,” this factor is entitled to little
weight. See Restatement § 145(2) cmt. e.?

Each of the § 145 factors either supports applica-
tion of Arizona law or is neutral. Arizona has the most
significant relationship to these plaintiffs’ claims of at-
torney malpractice occurring in an Arizona court, and

3 Although some Arizona cases placed extreme weight on the
domicile of the plaintiff, reasoning that the state of domicile is the
only state with an interest in ensuring the plaintiff’s recovery,
Baroldy v. Ortho Pharm. Corp., 760 P.2d 574, 579 (Ariz. Ct. App.
1988); Ambrose ex rel. Ambrose v. Ill.-Cal. Express, 729 P.2d 331,
334 (Ariz. Ct. App. 1986) (citing Bryant, 703 P.2d 1190), recent
Arizona Supreme Court authority confirms that under the § 145
test, the domicile of the plaintiff is entitled to little weight when
it bears little relation to the injury. Pounders v. Enserch E&C,
Inc., 306 P.3d 9, 14 (Ariz. 2013); see also Garcia v. Gen. Motors
Corp., 990 P.2d 1069, 1076 (Ariz. Ct. App. 1999) (clarifying that
the victim’s domicile is important in personal injury cases).
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thus Arizona law applies to each individual class mem-
ber’s claim. The district court abused its discretion by
basing its class certification decision on an erroneous
view of the proper choice of law. See Hinkson, 585 F.3d
at 1261.*

The order denying class certification is VA-
CATED, and the matter is REMANDED for further
proceedings. The parties shall bear their own respec-
tive costs on appeal.’

4 Because we conclude that Arizona law applies to each indi-
vidual class member’s claim, we need not resolve Laber’s alterna-
tive contention that Milberg is judicially estopped from denying
that Arizona law applies.

5 We express no opinion on whether the other requirements
of the Rule 23 test are satisfied.
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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Philip Bobbitt and John J.
Sampson, individually and
on behalf of all others simi-
larly situated,

Plaintiffs,

No. CV09-629-TUC-
FRZ

ORDER GRANTING
MOTION TO
INTERVENE FOR
LIMITED PUR-
POSE OF APPEAL
Milberg, LLP; Melvyn 1. FROM DENIAL
Weiss; Michael C. Spencer; OF CLASS

)
)
)
)
)
v )
' )
)
Janine L. Pollack; Lee A. ; CERTIFICATION
)
)
)
)
)
)
)
)
)

Weiss; Brian C. Kerr;

Uitz & Associates; Ronald A
Uitz; The Lustigman Firm;
Sheldon S. Lustigman;
Andrew B. Lustigman;
Gabroy, Rollman & Bosse, P.C,;
John Gabroy and

Ronald Lehman,

Defendants.

Pending before the Court is Plaintiff-Intervenor
Lance Laber’s Motion to Intervene for Limited Purpose
of Appealing the Denial of Class Certification. For the
reasons stated in the Motion, and good cause appear-
ing,

IT IS ORDERED that Plaintiff-Intervenor’s Mo-
tion to Intervene for Limited Purpose of Appealing the
Denial of Class Certification (Doc. 244) is GRANTED.
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Dated this 16th day of April, 2013.
/s/ Frank R. Zapata

Frank R. Zapata
Senior United States
District Judge
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PHILIP BOBBITT, individually
and on behalf of all others
similarly situated and JOHN J.
SAMPSON,

Plaintiffs-Petitioners,
V.
MILBERG LLP; et al.,

Defendants-Respondents.

No. 12-80184

D.C. No.
4:09-cv-00629-FRZ
District of Arizona,
Tucson

ORDER
(Filed Nov. 8, 2012)

Before: LEAVY and RAWLINSON, Circuit Judges.

Petitioners’ motion for leave to file a reply in sup-
port of the petition for permission to appeal is granted.

The court, in its discretion, denies the petition for
permission to appeal the district court’s September 18,
2012 order denying class action certification. See Fed.
R. Civ. P. 23(f); Chamberlan v. Ford Motor Co., 402 F.3d

952 (9th Cir. 2005) (per curiam).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Phillip Bobbitt, et al., ) No. CV 09-629-TUC-FRZ
Plaintiffs, ; ORDER
VS. ) (Filed Sep. 18, 2012)
Milberg, LLP, et al. )
Defendants. ;

Pending before the Court is Plaintiffs’ motion for
class certification and appointment of class counsel.
For the reasons stated below, the motion is denied.!

BACKGROUND

Plaintiffs seek to certify a nationwide class action
based on state based negligence and breach of fiduci-
ary duty claims constituting legal malpractice. Plain-
tiffs’ current legal malpractice claims against their
former class counsel arise from a nationwide class ac-
tion litigated in the District of Arizona alleging securi-
ties violations based on federal law (the “Underlying
Case”).

In the Underlying Case, the District Court
granted two early motions to dismiss disposing of all of
the state and common law claims, and gave counsel the

! Upon review of the parties’ briefs and evidence, the Court
finds that oral argument is unnecessary and is denied. See gener-
ally Mahon v. Credit Bureau of Placer County, Inc., 171 F.3d 1197,
1200 (9th Cir. 1999).
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opportunity to file an amended complaint. Counsel
filed a notice with the District Court declining to file
an amended complaint, and informed the District
Court that it intended to only pursue the federal secu-
rities claims. The claims at issue in the Underlying
Case were asserted against VALIC which was a major
company in the annuities industry. VALIC sold annui-
ties throughout all fifty states and it had more than
one million customers. In the Underlying Case, plain-
tiffs claimed that VALIC representatives unreasonably
induced clients to purchase tax sheltered annuities in
situations where investments already received tax pro-
tected status (i.e., in retirement accounts, etc.); the cli-
ents were forced to pay a premium for these annuities,
paid more fees over time, but received no benefit as the
investments were already tax protected. Defendants
filed a motion for summary judgment which was de-
nied by the District Court. The District Court also sum-
marily granted the motion for class certification in the
Underlying Case without giving any explanation for
certifying the nationwide federal securities class ac-
tion. Prior to issuing an Order directing notice to the
class and prior to issuing a follow up Order explaining
the basis for class certification, it came to the District
Court’s attention that plaintiffs in the Underlying
Case failed to meet the deadline set by the District
Court for expert disclosures. As such, the District
Court struck plaintiffs’ experts, found that plaintiffs
could no longer establish class wide damages, and
therefore decertified the class; plaintiffs appealed, but
the District Court was affirmed by the Ninth Circuit.
Arising from these circumstances, Plaintiffs allege



legal malpractice against their former class counsel
(Milberg, as well as separate counsel from Washington
D.C. and Arizona) based on negligence and breach of
fiduciary duties; they now seek to certify the same na-
tionwide class of plaintiffs that was summarily certi-
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fied by the District Court in the Underlying Case.

STANDARD FOR CLASS CERTIFICATION?

Pursuant to Fed. R. Civ. Proc. 23 (“Rule 23”), the

requirements for class certification are:

der.

(a) Prerequisites. One or more members of a
class may sue or be sued as representative
parties on behalf of all members only if:

(1) the class is so numerous that joinder of
all members is impracticable;

(2) there are questions of law or fact com-
mon to the class;

(3) the claims or defenses of the representa-
tive parties are typical of the claims or de-
fenses of the class; and

(4) the representative parties will fairly and
adequately protect the interests of the class.

(b) Types of Class Actions. A class action may
be maintained if Rule 23(a) is satisfied and if:[?]

2 Unless otherwise noted, internal quotes and citations have
been omitted in relation to quoted authority throughout this Or-

3 The Court notes that Plaintiffs only maintain that the class
can be certified pursuant to Rule 23(b)(3). Plaintiffs do not argue



App. 24

(3) the court finds that the questions of law
or fact common to class members predominate
over any questions affecting only individual
members, and that a class action is superior
to other available methods for fairly and effi-
ciently adjudicating the controversy. The mat-
ters pertinent to these findings include:

(A) the class members’ interests in individu-
ally controlling the prosecution or defense of
separate actions;

(B) the extent and nature of any litigation
concerning the controversy already begun by
or against class members;

(C) the desirability or undesirability of con-
centrating the litigation of the claims in the
particular forum; and

(D) the likely difficulties in managing a class
action.

“Parties seeking class certification bear the bur-
den of demonstrating that they have met each of the
four requirements of [Rule] 23(a) and at least one of
the requirements of Rule 23(b).” Ellis v. Costco Whole-
sale Corporation, 657 F.3d 970, 979-980 (9th Cir. 2011).
A rigorous analysis of the Rule 23 factors is required
to ensure that class certification is warranted. See Id.
at 980. “Rule 23 does not set forth a mere pleading

that the class can be certified pursuant to Rule 23(b)(1) or (b)(2),
and the Court finds that those provisions are inapplicable in this
case.
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standard. A party seeking class certification must af-
firmatively demonstrate his compliance with the
Rule—that is, he must be prepared to prove that there
are in fact sufficiently numerous parties, common
questions of law or fact, etc. ... Frequently [the re-
quired] rigorous analysis will entail some overlap with
the merits of the plaintiff’s underlying claim. That
cannot be helped. [T]he class determination generally
involves considerations that are enmeshed in the fac-
tual and legal issues comprising the plaintiff’s cause
of action.” Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct.
2541, 2551-2552 (2011).

DISCUSSION
NUMEROSITY

A proposed class satisfies the numerosity require-
ment if “the class is so numerous that joinder of all
members is impracticable.” Fed.R.Civ.P. 23(a)(1). The
record reflects that the class may exceed one million
members?; Defendants do not dispute numerosity. The
Court finds that numerosity is satisfied.’?

4 Plaintiffs allege that the class is in the hundreds of thou-
sands, and they cite a portion of the record reflecting that the
class may exceed one million members; for ease of reference, the
Court will reference the class size as more than one million mem-
bers throughout this Order.

5 As the Court finds that Plaintiffs have failed to satisfy the
mandatory requirements of Rule 23(b)(3) for class certification,
the Court declines to address the remaining Rule 23(a) factors.
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RULE 23(b)(3) AND CHOICE OF LAW
ISSUES

Defendants argue that the law of up to fifty states
is implicated in this case inasmuch as Plaintiffs assert
a nationwide class action based on state causes of ac-
tion for legal malpractice stemming from negligence
and breach of fiduciary duties. Defendants further ar-
gue that Plaintiffs have failed to meet their burden to
fully address the choice of law issues implicated in this
case and failed to show that Rule 23(b)(3) has been sat-
isfied.® See Milberg’s Response at 19-26. The Court
agrees.

6 In contrast, Plaintiffs argue that only Arizona law applies
to all of the issues in this case. On this note, Plaintiffs argue that
a common issue in this case pertains to assessing damages based
on the lost settlement value of the case. Plaintiffs argue that in
securities class actions, the extreme vast majority of these cases
settle, and this form of assessing damages is therefore particu-
larly appropriate in this case; Plaintiffs also argue that VALIC
and its counsel were seriously evaluating its settlement position
prior to the dismissal of the case. In light of their position that
Arizona law applies to the legal malpractice claims in this case,
Plaintiffs argue that the Arizona Supreme Court would apply the
of loss settlement chance method under the circumstances of this
case. The Court disagrees. The Arizona authority cited by Plain-
tiffs was in the context of medical malpractice cases; the discus-
sion in these cases is not relevant or persuasive inasmuch as
applying the lost settlement chance method to a legal malpractice
case. In addition, there are no Arizona cases that have applied the
lost settlement chance in a legal malpractice case, and the settled
law within Arizona is to use the case within a case procedure in
legal malpractice cases. See Cecala v. Newman, 532 F.Supp.2d
1118, 1135 (D. Ariz. 2007); McClure Enters. v. Gen. Ins. Co. Of
Am., 2009 WL 73677, *3 (D. Ariz. 2009); Elliot v. Videon, 164 Ariz.
113, 119-20 (Ct. App. 1990). In any event, Arizona law is not the
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Law of the Case and Estoppel

Plaintiffs initially argue that Defendants’ choice of
law arguments can not be considered by the Court.
First, Plaintiffs assert that the Court has definitively
ruled that Arizona law is the sole law that applies in
this case, and therefore it is the law of the case. See
Reply at 2-4. Second, Plaintiffs argue that estoppel ap-
plies to bar Defendants from raising the choice of law
issues. The Court disagrees.

Plaintiffs primary argument is that Defendants
have argued throughout this case that Arizona law ap-
plies, that the Court dismissed with leave to amend
based on this argument in relation to causation and
punitive damages, and Plaintiffs were forced to file an
amended complaint as a result. While Defendants did
previously argue that Arizona law applied, that was
primarily in the context of a motion to dismiss’ where
Plaintiffs’ allegations in the complaint must be taken
as true and all reasonable inferences are drawn in

only law applicable. In addition, absent binding authority, the
Court would not use the lost settlement chance method urged by
Plaintiffs, but would only use the case within a case procedure in
this case. See 4 Ronald E. Mallen & Jeffrey M. Smith, Legal Mal-
practice §33:3 (2012); Beatty v. Wood, 204 F.3d 713, 718-719 (7th
Cir. 2000).

7 See Doc. 42 (Milberg’s Motion to Dismiss at 8, footnote 6:
“Arizona law governs because the alleged negligence and fiduci-
ary breaches occurred in the Underlying Litigation in this Dis-
trict, the relationship among counsel and the class was centered
in Arizona, many of the Defendants reside in Arizona, and the
Plaintiffs have alleged no facts suggesting that a different state’s
law should apply.”).
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Plaintiffs’ favor. Furthermore, Defendants’ argument
was a one-sentence, perfunctory statement that con-
sisted of conclusions; there was no real analysis of any
of Arizona’s conflict of law factors, and the one legal
malpractice case cited by Defendants in the same foot-
note (Energex Enters.) was a case where the parties did
not dispute that Arizona law applied such that the
choice of law issue was really a non-issue in that case.?
Rather, Defendants’ argument was really akin to what
many Defendants do in motions to dismiss; essentially,
Defendants assumed that Arizona law applied for pur-
poses of the motion to dismiss as they took the position
that the entire case was subject to dismissal in any
event under Arizona law. Likewise, as it was undis-
puted at the time in relation to the motions to dismiss,
the Court applied Arizona law without any analysis of
the choice of law issues as it was completely unneces-
sary at the time. While the Court did partially grant
Defendants’ initial motion to dismiss on the general is-
sues of causation and punitive damages, Plaintiffs
were granted leave to amend, Plaintiffs filed an
amended complaint, and the Court denied Defendants’
second motion to dismiss which has led us to the mo-
tion for class certification at bar. Unlike a motion to
dismiss, Defendants and the Court are not bound by
the liberal motion to dismiss standards which requires
taking Plaintiffs’ allegations as true and drawing all
reasonable inferences in their favor. Rather, as to a

8 See Energex Enters. v. Shughart, Thomson & Kilroy, 2006
WL 2401245, *2 (D. Ariz. 2006) (noting twice that the “parties do
not dispute that Arizona law should apply”, and applying Arizona
law in a legal malpractice case).
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motion for class certification: “Rule 23 does not set
forth a mere pleading standard. A party seeking class
certification must affirmatively demonstrate his com-
pliance with the Rule—that is, he must be prepared to
prove that there are in fact sufficiently numerous par-
ties, common questions of law or fact, etc. ... Fre-
quently [the required] rigorous analysis [of the Rule
23(a) and (b) factors] will entail some overlap with the
merits of the plaintiff’s underlying claim. That cannot
be helped. [T]he class determination generally involves
considerations that are enmeshed in the factual and
legal issues comprising the plaintiff’s cause of action.”
Wal-Mart Stores, Inc., 131 S. Ct. at 2551-2552. In light
of these considerations, the Court finds Plaintiffs’ posi-
tion unpersuasive; the law of the case and estoppel ar-
guments are rejected.’

® The Court also notes that none of the authority cited by
Plaintiffs as to the law of the case and estoppel arguments were
in the context of class actions, and certainly not in a nationwide
class action such as this that implicates the laws of all fifty states.
See Plaintiff’s Reply to Milberg at 3-4. Those cases also did not
implicate situations involving completely different standards
(i.e., a motion to dismiss v. a motion for class certification) under
circumstances such as the one at bar, or a scenario where the
court was required to conduct a rigorous analysis to ensure that
the requirements of Rule 23 were satisfied.
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Merits of the Choice of Law Issue and
Rule 23(b)(3)"°

As a threshold matter, the laws of up to fifty states
are implicated in this case (as discussed below). In
such circumstances, Plaintiffs have the burden to con-
duct an extensive choice of law analysis and show that
the requirements of Rule 23(b)(3) are not defeated
where the laws of up to fifty states are implicated in a
nationwide class action; Plaintiffs have failed to meet
this burden in both the initial motion for class certifi-
cation and its reply briefs. See Grayson v. 7-Eleven,
Inc., 2011 WL 2414378, *4 (S.D. Cal. 2011); Zinser v.
Accufix Research Institute, Inc., 253 F.3d 1180, 1189
(9th Cir. 2001); Lozano v. AT & T Wireless Services, Inc.
504 F.3d 718, 728 (9th Cir. 2007); Castano v. Am. To-
bacco Co., 84 F.3d 734, 741 (5th Cir. 1996); Georgine v.
Amchem Prods., Inc., 83 F.3d 610, 618 (3rd Cir. 1996),
aff’d, 521 U.S. 591 (1997). There are conflicts of law
that could impact this case. See Dougherty v. Lincare,
Inc., 2011 WL 1361553 (D. Ariz 2011) (noting differ-
ences between Arizona and Wisconsin negligence law
that could impact the case); Casa Orlando Apartments,
Ltd. v. Fed. Nat’'l Mortg. Ass’n, 624 F.3d 185, 194 (5th

10 “Rule 23(b)(3) . .. requires that questions of law or fact
common to class members predominate over any questions affect-
ing only individual members, and that a class action is superior
to other available methods for fairly and efficiently adjudicating
the controversy ... The predominance inquiry of Rule 23(b)(3)
asks whether proposed classes are sufficiently cohesive to war-
rant adjudication by representation. The focus is on the relation-
ship between the common and individual issues.” Stearns v.
Ticketmaster Corp., 655 F.3d 1013 (9th Cir. 2011).
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Cir. 2010) (“While the basic principles of fiduciary law
may be the same throughout the country, the nuances
vary, and those nuances affect the outcome of claims.”;
affirming the denial of class certification under Rule
23(b)(3)); 3 Ronald E. Mallen & Jeffrey M. Smith, Legal
Malpractice §22:6 (2012) (“The attorney’s negligence
can result in the loss of only one of several legal theo-
ries, remedies, defenses, or culpable parties. Unlike
comparative negligence, the defense that there is an
alternative to that lost by the attorney does not con-
cern the question of fault, but the fact or extent of the
client’s damages. An attorney’s error may not affect the
ability of the client to prosecute or defend the claim, or
affect the result. If so, the attorney should not be liable
for the error since the client did not suffer an injury.
Thus, the client’s failure to pursue a pending action
can provide the attorney with a complete or partial de-
fense for not mitigating the apparent loss. Thus, the
defense may be a variation of the failure to mitigate
damages or establish that the lawyer’s error did not
cause the loss.”; discussing and citing case law reflect-
ing how state laws vary on these issues).

As a review of the briefs reflect, there is no dispute
that the Court applies Arizona’s choice of law rules in
this diversity action, and that Arizona would apply the
principles of the Restatement (Second) of Conflict of
Laws (“Restatement”). The parties’ primarily focus on
the specific factors in §145(2) of the Restatement (deal-
ing with choice of law issues relating to torts which en-
compasses the legal malpractice claims in this case) in
arguing the choice of law issues under the particular
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circumstances in this case. See Milberg’s Response at
19-25; Plaintiffs’ Reply to Milberg at 2-8. As stated by
the Arizona Supreme Court:

Arizona courts apply the principles of the Re-
statement ... to determine the controlling
law for multistate torts . . . Restatement § 6(2)
lists the general factors relevant to choosing
the applicable rule of law and § 145 gives fur-
ther guidance for the application of the § 6
factors to tort issues. Section 145 provides
that courts are to resolve tort issues under the
law of the state having the most significant
relationship to both the occurrence and the
parties with respect to any particular ques-
tion. Section 145(2) lists some of the contacts
which are to be considered in determining the
choice of law applicable to a given issue. Those
especially relevant contacts include:

1. The place where the injury occurred;

2. The place where the conduct causing the
injury occurred,

3. The domicile, residence, nationality, place
of incorporation and place of business of the
parties;

4. The place where the relationship, if any,
between the parties is centered. The inquiry
is qualitative, not quantitative ... The court
must evaluate the contacts according to their
relative importance with respect to the partic-
ular issue. Restatement § 145(2).
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Bates v. Superior Court of the State of Ariz., In and For
Maricopa County, 156 Ariz. 46, 48-49 (1988).1!

Upon review of the record, briefs, and authority
cited by the parties, the Court finds Milberg’s position
more persuasive. Plaintiffs have failed to show that Ar-
izona law applies to this putative nationwide class ac-
tion. Rather, Arizona’s choice of law principles reflect
that the law of up to 50 states (i.e., the places of injury
and domicile of the absent class members) applies to
the state based malpractice causes of action at issue,

1 Restatement §145 states: “(1) The rights and liabilities of
the parties with respect to an issue in tort are determined by the
local law of the state which, with respect to that issue, has the
most significant relationship to the occurrence and the parties un-
der the principles stated in § 6 . .. (2) Contacts to be taken into
account in applying the principles of § 6 to determine the law ap-
plicable to an issue include: (a) the place where the injury oc-
curred, (b) the place where the conduct causing the injury
occurred, (c¢) the domicil, residence, nationality, place of incorpo-
ration and place of business of the parties, and (d) the place where
the relationship, if any, between the parties is centered . . . These
contacts are to be evaluated according to their relative im-
portance with respect to the particular issue.” Restatement $§6
states: “(1) A court, subject to constitutional restrictions, will fol-
low a statutory directive of its own state on choice of law . .. (2)
When there is no such directive, the factors relevant to the choice
of the applicable rule of law include: (a) the needs of the interstate
and international systems, (b) the relevant policies of the forum,
(c) the relevant policies of other interested states and the relative
interests of those states in the determination of the particular
issue, (d) the protection of justified expectations, (e) the basic pol-
icies underlying the particular field of law, (f) certainty, predict-
ability and uniformity of result, and (g) ease in the determination
and application of the law to be applied.”
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and Plaintiff has failed to show that Rule 23(b)(3) is
satisfied..

As to the place where the injury occurred, the
Court finds that the injury (i.e., an economic loss) oc-
curred where the absent class members who suffered
the economic loss were located. See Johnson v. KB
Home, 720 F.Supp.2d 1109, 1122 (D. Ariz. 2010) (“The
first factor, place of injury, heavily favors Arizona law.
Arizona home owners, allege that they were injured in
Arizona by overpaying for their homes and paying for
fraudulent appraisals.”); Casa Orlando Apartments,
Ltd. v. Federal Nat. Mortg. Ass’n, 624 F.3d 185, 191 (5th
Cir. 2010) (proposed class of mortgagors asserting
breach of fiduciary duty claims against Fannie Mae
were injured where they were located; “A breach of fi-
duciary duty still causes an injury . . . [T]hose financial
injuries occurred in the states where plaintiffs main-
tain their principal places of business.”); St. Paul Fire
& Marine Ins. Co. v. Birch, Stewart, Kolasch & Birch,
LLP, 233 F.Supp.2d 171, 172-175, 179 (D. Mass. 2002)
(“St. Paul”) (the attorney’s client (Vicam) was sued in
Florida arising from actions taken based on bad legal
advice; the client settled for two million dollars on
the second day of trial in Florida; as to the legal mal-
practice action, the Court found that the client was
injured where its business was located which was
in Massachusetts; “[The client’s] injury occurred in
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Massachusetts where, as the result of the malpractice,
it would have to dispense funds.”).!2

The place of injury as to the absent class members
implicates all fifty states: the class exceeds one million
members; the members are widely dispersed geograph-
ically; VALIC managed retirement programs for more
than 25,000 organizations representing more than 1.6
million investors throughout all fifty states; and esti-
mated damages are hundreds of millions of dollars. As
opposed to simply applying Arizona law to all the ab-
sent class members, this factor weighs in favor of ap-
plying the law of all of the states where the absent
class members suffered their economic loss. For the
same reasons referenced above, the domicile of the ab-
sent class members!? also implicates the law of all fifty
states. See Baroldy v. Ortho Pharmaceutical Corp., 157
Ariz. 574, 578-579 (Ct. App. 1988) (“In § 145 analyses,
the domicile of the plaintiff often carries the greatest
weight . . . This is because the state where the injury
occurs does not have a strong interest in compensation

12 The Court notes that Plaintiffs argue that St. Paul found
that the injury occurred in Massachusetts as that is where the
legal advice relating to malpractice was received; this is incorrect.
As quoted above, the St. Paul court found that the injury occurred
in Massachusetts because that is where the client (Vicam) was
located and therefore where the economic loss occurred. Rather,
the court found that the conduct causing the injury occurred in
Massachusetts as that is where the bad legal advice was received.
See id. at 179. The malpractice in this case, however, is not re-
lated to the receipt of bad legal advice.

13 The Court notes that the domicile of the absent class mem-
bers is likely the same state where the vast majority of the absent
class members suffered their economic injury.
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if the injured plaintiff is a nonresident . . . Compensa-
tion of an injured plaintiff is primarily a concern of the
state in which plaintiff is domiciled.”; although North
Carolina was the place where the injury occurred and
where the relationship between the parties was cen-
tered, and the place of the conduct causing the injury
was unclear, the court found that Arizona had the most
significant relationship where the injured plaintiffs’
domicile was in Arizona); Ambrose v. Illinois-California
Express, 151 Ariz. 527, 530-531 (Ct. App. 1986) (same;
although Arizona was the place of injury, the place
where the conduct causing the injury occurred, the
place where the relationship between the parties was
centered, and the place where the litigation was
brought, the Court found that Michigan had the most
significant relationship in the case where the injured
plaintiffs’ domicile was in Michigan); Dougherty v. Lin-
care, Inc., 2011 WL 1361553, *2-3 (D. Ariz. 2011) (same;
although Wisconsin was the place of the conduct caus-
ing the injury and the place where the relationship be-
tween the parties was centered, and the injury either
occurred in Arizona or New Mexico, the court found
that Arizona had the most significant relationship
where the injured plaintiffs’ domicile was in Arizona).'*
Again, as opposed to simply applying Arizona law to all
the absent class members, this factor heavily weighs in

14 The domicile of the injured absent class members who ex-
ceed one million members greatly outweighs the location of the
few Defendant attorneys and law firms that are based primarily
out of New York, Washington, D.C., and Arizona.
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favor of applying the law of all of the states where the
absent class members are domiciled.®

As to the place where the relationship (if any) be-
tween the parties is centered, the Court finds that this
factor is entitled to little weight under the circum-
stances of this case. Although Defendants may have
had a relationship with the few named class members
based in Arizona, as a practical matter, there was no
relationship with any of the more than one million ab-
sent class members who were widely dispersed geo-
graphically. They had no practical relationship with
these absent class members as no notice of the class
action was ever sent to any of these class members; the
class was decertified by the District Court prior to any
order from the District Court directing notice upon the
absent class members. The absent class members

15 To the extent a small percentage of the absent class mem-
bers may have been injured in Arizona or are domiciled in Arizona,
this certainly does not mean that Arizona law should be applied
(i.e., Arizona has a more significant interest than the other 49
states) to the vast majority of the more than one million absent
class members who were injured and domiciled in the other 49
states. Rather, the law of each of those states should govern inas-
much as those states have a significant interest in compensating
the plaintiffs domiciled or injured in their state. To the extent
Plaintiffs cite Club Vista and some of the general statements from
the comments section of §145 for the proposition that the domicile
of the more than one million absent class members is not an im-
portant factor, the argument is unpersuasive under the circum-
stances of this case. See §145, comment e; Club Vista Financial
Services, L.L.C. v. Maslon, Edelman, Borman & Brand, LLP, 2011
WL 4947629 (D.Minn. 2011) (giving equal weight to the domicile
of the Plaintiff and Defendant who were from two different states,
and therefore concluding that the factor was neutral).
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never received notice of the class action, never had any
contact with Defendants, and never had any practical
relationship with Defendants.

As to the place where the conduct causing the
injury occurred, the Court finds that this factor is
entitled to little weight under the circumstances of
this case. See Collins v. Miller & Miller, Ltd., 189 Ariz.
387 (Ct. App. 1996). In Collins, plaintiffs voluntarily
chose to hire an Arizona attorney and his respective
law firm (which was also based in Arizona) to file
lawsuits in Minnesota. Id. at 389-391. The underlying
lawsuits were against a company based in Minnesota
who signed notes reflecting debts owed to Plaintiffs in
the form of stock options in the company. Id. The Ari-
zona attorney (who also engaged a Minnesota law firm
to assist him) filed the lawsuits to collect on the debt
in Minnesota State Court, and the cases were later re-
moved and consolidated in the federal District Court
in Minnesota. Id. The case was litigated in Minnesota,
and the District Court eventually granted the debtor’s
motions for summary judgment on the ground that
the statute of limitations had expired prior to the filing
of the Minnesota lawsuits. Id. The Arizona attorney
appealed to the U.S. Court of Appeals for the Eighth
Circuit, and the Eighth Circuit found that the statute
of limitations had expired several months before the
Minnesota cases were filed and therefore the claims
were barred. Id. Although plaintiffs had approached
and hired the Arizona attorney months before the
statute of limitations expired, counsel miscalculated
the statute of limitations and failed to file the
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Minnesota lawsuits prior to its expiration. Id. As such,
plaintiffs filed a lawsuit in Arizona against the Arizona
attorney and his law firm alleging legal malpractice.
Id. Although all of the litigation (i.e., filing documents,
appearing at hearings, orders from the court, pro hac
vice admission for foreign counsel) occurred in Minne-
sota, the Arizona Court of Appeals found that the place
of the conduct causing the injury was primarily Ari-
zona inasmuch as that was where the Arizona attorney
and his firm was located and therefore performed the
brunt of the legal work in the case. Id. at 389-91, 396
(“[TThe conduct alleged to have caused the injury oc-
curred primarily in Arizona . ..”). In addition, as De-
fendants and two of the Plaintiffs were domiciled and
based in Arizona, and the relationship was centered in
Arizona as Plaintiffs originated the relationship there
and had communications with counsel in Arizona, the
court found that Arizona had the most significant rela-
tionship in the matter. Id.

Although the actual litigation (i.e., numerous doc-
uments were sent to Arizona for the purpose of filing,
foreign counsel were granted permission to appear pro
hac vice, appearing at hearings, orders from the court)
in this case occurred in Arizona, the conduct causing
the injury primarily occurred (consistent with Collins)
where counsel performed the brunt of their legal work
which is in the states where they were based. See id.
In this case, counsel were based in New York, Washing-
ton, D.C., and Arizona; the place of conduct causing in-
jury primarily occurred in at least three separate
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states. The Court finds that this factor is entitled to
little weight under the circumstances of this case.'®

16 The Court notes that to the extent Plaintiffs cite Clubd
Vista and some of the general statements from the comments sec-
tion of §145 of the Restatement for the proposition that the place
of injury is not as important in this case as the place of conduct
causing the injury, this argument is not helpful to Plaintiffs. See
Club Vista Financial Services, L.L.C. v. Maslon, Edelman, Bor-
man & Brand, LLP,2011 WL 4947629 (D.Minn. 2011); §145, com-
ment e. As discussed above, pursuant to Collins, the place of
conduct causing the injury is entitled to little weight under cir-
cumstances of this case. Furthermore, even though the legal mal-
practice in Club Vista pertained to a botched real estate
transaction in Nevada, the court found that the place of conduct
causing the injury was in Minnesota where the pertinent attorney
and law firm were located as that is where the legal work was
actually performed. See id. at *1-2, ¥10. The injury in Clubd Vista
was given little weight largely because the “place where the injury
occurred . .. [was] ... not entirely clear. [The attorney] was re-
tained by its North Dakota client [a non-party] to document the
participation loan—a loan that involved Plaintiffs, non-party SFC
and 29 individual banks [also non-parties] from multiple states.
Although the loan was for the development of property in Nevada,
the work performed by [the attorney] was for the financing and
loan documentation of SFC.” Id at *1-2, *9. To the extent Plain-
tiffs cite Washburn for the proposition that an attorney appearing
in litigation in a particular state gives that state the most signif-
icant relationship in the case, that case does not support that
proposition and Washburn is inapplicable to this case. See Wash-
burn v. Soper Law Firm, 319 F.3d 338, 343 (8th Cir. 2003) (finding
that Illinois had the most significant relationship in the case in-
volving malpractice by an attorney licensed in Iowa where “the
plaintiffs are Illinois residents, the defendant attorney is licensed
in both Iowa and Illinois, the defendant attorney was retained to
represent the plaintiffs in Illinois state court proceedings, and
these proceedings concerned Illinois residents, Illinois busi-
nesses, Illinois trust agreements, and Illinois contracts. In short,
we agree with the Firm that Illinois has a more significant rela-
tionship to the parties and the occurrence.”).
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While Plaintiffs argue that Arizona’s law is the
sole law that applies in this case, the Court finds Plain-
tiffs’ position unpersuasive.

Plaintiffs cite O’Boyle'” and Foulke!® for the prop-
osition that the injury in legal malpractice cases relat-
ing to loss of claims occurs in the state where the
litigation takes place; Plaintiffs also cite O’Boyle for
the proposition that the place of conduct causing the
injury is the state where the litigation takes place, and
legal malpractice occurring within a state’s physical
border gives that state the most significant interest in
the case. While those cases did make those findings,
they were in circumstances that were much different
from the circumstances in this case, and are incon-
sistent with Arizona cases applying Arizona choice of
law principles as reflected above.?

In O’Boyle, the Plaintiffs were a mother and son
who shared ownership interests in various business
entities; the son was from Florida and the mother was
from New dJersey. See 2008 U.S. Dist. Lexis at *2-3.
Plaintiffs chose to start a Tennessee business (New
Midland) and conducted business in Tennessee
through New Midland. Id. at *37-38. While operating
their Tennessee business, they encountered problems
with a Bank that they believed misappropriated more

17 See O’Boyle v. Braverman, 2008 U.S. Dist. Lexis 62180
(D.N.J. 2008).

18 See Foulke v. Dugan, 187 F.Supp.2d 253 (E.D. Pa. 2002).

19 Plaintiffs’ other authority and arguments were previously
addressed in the text and footnotes above.
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than $680,000 of New Midland’s funds. Id. at *4-5.
Thereafter, they hired an attorney for the purpose of
filing a lawsuit in Tennessee to recover the money mis-
appropriated from New Midland; the attorney and his
law firm were based in Pennsylvania, but he was also
licensed in New Jersey. Id. at *4-5, *34. As requested
by Plaintiffs, the attorney filed the lawsuit in Tennes-
see. Eventually, the Tennessee court dismissed the
lawsuit and sanctions were imposed on Plaintiffs by
the Tennessee court. Id at 4-5. Plaintiffs claimed that
the attorney’s malpractice caused the lawsuit to be dis-
missed and sanctions to be imposed on them. Id. Under
these circumstances, the court found that the place of
injury and place of conduct causing the injury was Ten-
nessee, and that Tennessee had the most significant re-
lationship in the case. Id. at *2-5, #*32-38; see also id. at
37-38 (emphasizing that “Tennessee’s contacts with
this case take on even greater significance . . . [because
the contacts] . . . were intentionally initiated by Plain-
tiffs. They decided to form New Midland, a Tennessee
partnership. They decided to conduct business in Ten-
nessee under New Midland’s name. And they decided
to hire [the attorney] for the purpose of prosecuting the
Tennessee Litigation in Tennessee.). Unlike the cir-
cumstances in O’Boyle, the more than one million ab-
sent class members who are widely dispersed
geographically did not: form any business in Arizona;
profit from a business in Arizona; seek to recover funds
on behalf of their Arizona business that was defrauded;
or have sanctions imposed on them by an Arizona court
where they voluntarily chose to file their lawsuit on be-
half of their Arizona business. The absent class
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members did not choose or hire the Defendant attor-
neys, and did not ask them to litigate a nationwide
class action based on violations of federal securities
laws in Arizona.

In Foulke, the Plaintiff was a delivery driver
who, in the course of his employment, made a delivery
to a business in Pennsylvania. See Foulke, 187
F.Supp.2d at 255-257. While on the company’s prem-
ises, he was involved in an altercation with one of the
company’s employees, and he suffered physical inju-
ries. Id. Although he was a resident of New Jersey, he
sought out the services of three separate Pennsylvania
attorneys from three separate Pennsylvania law firms
for the purpose of filing a lawsuit in Pennsylvania to
recover for the physical injuries he suffered in Penn-
sylvania. Id. The first Pennsylvania attorney he con-
sulted informed Plaintiff that the case was without
merit, and declined to prosecute the case. Id. The sec-
ond Pennsylvania attorney he consulted agreed to take
the case, timely filed a lawsuit in Pennsylvania to
avoid any statute of limitations problems, investigated
the case, and determined that the case was without
merit. Id. The attorney advised the client by letter that
the case was without merit as reflected by his investi-
gation, and later sent a follow up letter informing the
client that he would be closing the file in the case and
to contact him with any questions. Id. The client never
contacted the attorney with any questions, and approx-
imately two months later the attorney filed a docu-
ment with the Pennsylvania court dismissing the case.
Id. Shortly thereafter, the client consulted with a third
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Pennsylvania attorney, and the attorney informed him
that he could not prosecute the case as it had already
been dismissed. Id. The meetings between Plaintiff
and the three separate Pennsylvania attorneys all
occurred in Pennsylvania. Id. at 257. Thereafter, the
client and his wife sued the second attorney for mal-
practice. Under these circumstances, the court con-
cluded that Pennsylvania had the most significant
interest in the case, and noted that “the injury to plain-
tiffs, being barred from pursuing their claim in Penn-
sylvania state court, occurred in Pennsylvania.” Id.
Unlike the circumstances in Foulke, the more than one
million absent class members who are widely dis-
persed geographically did not suffer their original in-
juries in the underlying litigation in the course of their
employment in Arizona, and did not seek out, hire, and
have their meetings with three separate Arizona attor-
neys from three separate Arizona law firms in Arizona
for the purpose of filing a lawsuit in Arizona. The ab-
sent class members did not choose or hire the Defend-
ant attorneys, and did not ask them to litigate a
nationwide class action based on violations of federal
securities laws in Arizona.

On balance, upon weighing the factors in §145 and
§6 in light of the record and authority before the Court,
the Court finds that the law of Arizona should not be
applied to all of the more than one million class mem-
bers who are widely dispersed geographically; there is
no single jurisdictional law that can be applied to the
class as a whole. Rather, the law of all fifty states is
implicated and applicable inasmuch as different state
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laws will apply to different class members under the
unique circumstances of this case as reflected herein.

Where the laws of up to fifty states are implicated
and there are unresolved conflicts of law as there are
in this case, courts have found that Rule 23(b)(3) is
not satisfied and have denied class certification; it is
Plaintiffs burden to show that such conflicts of law do
not preclude certification under Rule 23(b)(3), but
Plaintiffs have failed to meet this burden in this case.
See, e.g., Haley v. Medronic, Inc., 169 F.R.D. 643, 653-
654 (C.D. Cal. 1996) (“[N]Jo matter how similar—or
comparable—each state’s law on negligence may be, it
is clear—despite plaintiffs’ argument—that the negli-
gence laws of the fifty states have some differences . . .

20 The Court notes that it did not include an extensive dis-
cussion of the policies and laws of all fifty states in discussing the
choice of law factors and issues in this case; it was Plaintiffs’ bur-
den to do so, the Court has held Plaintiffs to their burden, and
Plaintiffs did not meet their burden as they failed to discuss the
policies or laws of any states other than Arizona. See Spence v.
Glock, 227 F.3d 308, 312-313 (5th Cir. 2000); see also Lozano v.
AT & T Wireless Services, Inc., 504 F.3d 718, 728 (9th Cir. 2007);
Sacred Heart Health Systems, Inc. v. Humana Military Health-
care Services, Inc., 601 F.3d 1159, 1180 (11th Cir. 2010). To the
extent Plaintiffs believe they were lulled into not including such
a discussion in their initial motion for class certification, this was
unreasonable as discussed above. Furthermore, Milberg specifi-
cally raised the choice of law issues in their response, and Plain-
tiffs could have fully addressed the choice of law issues in their
reply. In addition, if they believed that they needed additional
time to address these issues in their reply briefs, they could have
requested additional time which would have been granted; they
failed to do this. Plaintiffs failed to fully address the choice of law
issues despite their opportunities to do so, and the Court will not
consider these issues again.
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As a result, the Court would be forced to go through—
and to have the jury go through—an individual analy-
sis of each state’s negligence law in order to determine
defendant’s liability for negligence with regard to each
individual defendant . . . [T]he complexities that class
action treatment would create would more than out-
weigh any benefits from considering the common is-
sues in one trial, making class action treatment less
efficient and definitely not superior . .. Furthermore,
with this nationwide class, any measurements of com-
pensatory and punitive damages would need to be
measured individually, based on the individual circum-
stances and individual state laws . . . Having the Court
conduct this massive and particularized investigation
and analysis is not in the best interests of judicial effi-
ciency.”); In re Bridgestone/Firestone, Inc., 288 F.3d
1012, 1018 (“Because these claims must be adjudicated
under the law of so many jurisdictions, a single nation-
wide class is not manageable.”); Krueger v. Northwest-
ern Mut. Life Ins. Co., 2011 WL 2938273, *4 (N.D. Fla.
2011) (“[Pllaintiff has failed to show that applying the
various state laws potentially at issue [i.e., 35 jurisdic-
tions] in this case would be manageable. Indeed, Plain-
tiff has conducted no comparison of the laws of the
various states . . . The burden of showing uniformity or
the existence of only a small number of applicable
standards (that is, groupability) among the laws of the
. . . states rests squarely with the plaintiff. . . To certify
a multi-state class action, a plaintiff must prove
through extensive analysis that there are no material
variations among the law of the states for which certi-
fication is sought.”); In re American Medical Systems,
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Inc., 75 F.3d 1069, 1085 (6th Cir. 1996) (“The law of
negligence, including subsidiary concepts such as duty
of care, foreseeability, and proximate cause, may ...
differ among the states only in nuance, ... [bJut nu-
ance can be important, and its significance is sug-
gested by a comparison of differing state pattern
instructions on negligence and differing judicial for-
mulations of the meaning of negligence and the subor-
dinate concepts ... If more than a few of the laws of
the fifty states differ, the district judge would face an
impossible task of instructing a jury on the relevant
law, yet another reason why class certification would
not be the appropriate course of action ... Plaintiffs
failed to meet their burden of demonstrating predomi-
nance of common issues.”); Sacred Heart Health Sys-
tems, Inc. v. Humana Military Healthcare Services, Inc.,
601 F.3d 1159, 1180 (11th Cir. 2010) (“Notably, in cases
implicating the law of all fifty states, [t]he party seek-
ing certification ... must ... provide an extensive
analysis of state law variations to reveal whether these
pose insuperable obstacles . .. Without deciding what
level of analysis is appropriate in a case such as this
one where the laws of fewer than all fifty states are at
issue, it is clear that more than a perfunctory analysis
is required. The issue can only be resolved by first spe-
cifically identifying the applicable state law variations
and then determining whether such variations can be
effectively managed through creation of a small num-
ber of subclasses grouping the states that have similar
legal doctrines ... It is the court’s duty to determine
whether the plaintiffs have borne their burden where
a class will involve multiple jurisdictions and
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variations in state law.”); Lozano v. AT & T Wireless
Services, Inc., 504 F.3d 718, 728 (9th Cir. 2007) (“[T]he
law on predominance requires the district court to con-
sider variations in state law when a class action in-
volves multiple jurisdictions ... With respect to ...
[the] claim ... that the district court should have de-
termined whether the class action waiver in this case
would be enforceable for each state, we note that
[plaintiff] offers no explanation of how the district
court was to conduct this analysis and how practical
such analysis would be in this context. Thus, although
he suggests that the district court should be required
to engage in this analysis, he makes no attempt to do
so himself . .. [W]e reject the notion that the district
court was obligated to conduct a comprehensive survey
of every state’s law on this issue.”); Spence v. Glock, 227
F.3d 308, 312-313 (5th Cir. 2000) (“[T]his case impli-
cates the tort policies of all 51 jurisdictions of the
United States, where proposed class members live and
bought Glock pistols [class members sought damages
for economic losses related to the diminished value of
their pistols due to defective components; putative
class members were estimated to be at least 50,000
and resided in all 50 states] . . . [T]he most significant
relationship test [of the Restatement] requires that the
policies of each state with contacts be examined, yet
the plaintiffs have not undertaken this analysis ...
The burden of proof lies with the plaintiffs; in not pre-
senting a sufficient choice of law analysis they have
failed to meet their burden . . . The district court is re-
quired to know which law will apply before it makes
its predominance determination . . . The district court
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here could not discharge its duty because plaintiffs did
not supply adequate information on the policies of
other interested states relevant to the choice of law.
Nor did the plaintiffs provide the court with a sub-class
plan in case the court disagreed that Georgia law con-
trolled ... [Pllaintiffs failed to meet their bur-
den....”).

As referenced above, Plaintiffs had the oppor-
tunity to fully address the choice of law issues at bar
in both their initial motion for class certification, and
certainly had the opportunity to do so in their reply
briefs after Milberg explicitly argued that the law of up
to 50 states was implicated, and the conflicts in these
laws precluded certification under Rule 23(b)(3). None-
theless, Plaintiffs failed to seize the opportunities to
fully address the choice of law issues. Rather, Plaintiffs
simply argued that Arizona law obviously applied, and
failed to address the policies and laws of the other
forty-nine states that are implicated in this case.
Plaintiffs could have argued in the alternative that
even if the laws of all fifty states were implicated, this
case was still manageable as substantive differences
and nuances in the laws of the fifty states (after an ex-
tensive analysis) did not defeat the Rule 23(b)(3) re-
quirements; Plaintiffs could have advanced a sub-class
plan or otherwise argued for an alternative, smaller,
state-specific class. Despite the opportunity to do so,
Plaintiffs failed to argue in the alternative as to these
issues. Plaintiffs had opportunities to do this, Plaintiffs
failed to do so, the deadline for motions for class certi-
fication has expired, and the Court will not reconsider
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these issues.?! Plaintiffs have failed to meet their bur-
den to show that Rule 23(b)(3) has been satisfied in
this case, and Plaintiffs’ motion for class certification
is denied.

CONCLUSION

Accordingly, for the foregoing reasons, IT IS
HEREBY ORDERED as follows: (1) Plaintiffs’ motion
for class certification and appointment of class counsel
(Doc. 186) is denied.

DATED this 18th day of September, 2012.

s/ Frank R. Zapata
Frank R. Zapata
Senior United States District Judge

21 As noted above, if Plaintiffs believed they needed addi-
tional time to address these issues in their reply briefs, they could
have requested additional time which would have been granted,;
Plaintiffs failed to do this.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PHILIP BOBBITT, No.13-15812
individually and on behalf of all

h ilarlv si 4 1 D.C. No.
others similarly situated; et al., | 4.0 .v_00629-FRZ

Plaintiffs, District of Arizona,
and Tucson

LANCE LABER, ORDER
Intervenor-Plaintiff-Appellant, | (Filed Mar. 22 2018)
V.

MILBERG LLP; et al.,
Defendants-Appellees.

Before: THOMAS, Chief Judge, OWENS, Circuit Judge,
and BATTAGLIA,* District Judge.

The panel has voted to deny the petition for panel
rehearing. Chief Judge Thomas and Judge Owens
voted to deny the petition for rehearing en banc, and
Judge Battaglia so recommends.

The full court has been advised of the suggestion
for rehearing en banc, and no judge has requested a
vote on whether to rehear the matter en banc. Fed. R.
App. P. 35.

* The Honorable Anthony J. Battaglia, United States District
Judge for the Southern District of California, sitting by designa-
tion.
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The petition for panel rehearing and the petition
for rehearing en banc are therefore DENIED.






