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APPENDIX A

UNITEDSTATESCOURTOFAPPEALS
FORTHENINTHCIRCUIT

Nos.14 -16161and 14-17272
D.C.No.3:06 -cv-545-WHA
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CHARLES H. KABLE IV, INHIS OFFICIALCAPACITYAS
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ASSISTANT DIRECTOROFTHE FBI'S NATIONAL
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ArguedandSubmittedEnBancMar.20,2018
SanFrancisco,California
Filed: Jan.2,2019

OPINION

AppealfromtheUnitedStatesDistrictCourt
forthe Northern Districtof California
WilliamAlsup,DistrictJudge ,Presiding

Before: SIDNEY R. THOMAS,ChiefJudge, and M. MAR-
GARET MCKEOWN, KIM MCLANE WARDLAW, WILLIAM A.
FLETCHER, MARSHA S. BERZON, CONSUELO M. CALLA-
HAN, MILAN D. SMITH, JR., N. RANDY SMITH, MORGAN
CHRISTEN, JACQUELINE H. NGUYEN, and PAUL J. WAT-
FORD,CircuitJudges.

WARDLAW,CircuitJudge:

This appeal arises out of Dr. Rahinah Ibrahim’s 2005
detention at the San Francisco International Airport
(SFO)whileenroutetoMalaysiawithastopoverinHa-
waii for a Stanford University conference. U.S. au-
thoritiesdetained Dr.Ibrahimbecausehernamewason
the Transportation Security Administration’s (TSA)
“No Fly” list (the No Fly list). After almost a decade
ofvigorousandfiercelycontestedlitigationagainstour
stateandfederalgovernmentsandtheirofficials,incl  ud-
ing two appeals to our court and aweeklong trial, Dr.
Ibrahimwonacompletevictory. In2014,thefederal
governmentatlastconcededthatsheposesnothreatto
oursafetyornationalsecurity,hasneverposedathreat
tonationalsecurity,andshoul dneverhavebeenplaced
on the No Fly list. Through Dr. Ibrahim’s persistent
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discoveryefforts,whichweremetwithstubbornopposi-
tionateveryturn,shelearnedthatshehadbeennomi-
natedtotheNoFlylistandtheInteragencyBorderIn-
spectionSystem (IBIS),whicharestoredwithinthena-
tional Terrorist Screening Database (TSDB) —thefed-
eral government’s centralized watchlist of known and
suspectedterrorists —andwhichserveasabasisforse-
lection for other counterterrorism sub -lists. From
there,a Federal BureauofInvestigation(FBI)special
agentsomisreadanominationformthatheaccidentally
nominated Dr.Ibrahimtothe No Flylist,intendingto
dotheopposite,astheNoF'lylistissupposedtobecom-
prisedofindividualswhoposeathreatt  ocivilaviation.

ButDr.Ibrahimdidnotaccomplishthislitigationvie-
toryonherown. Indeed,sinceshewasfinallyallowed
totraveltoMalaysiain2005,the United Statesgovern-
ment has never allowed her to return to the United
States, not even to attend the trial that cleared her
name. Throughoutthishard -foughtlitigation,thecivil
rightslawfirmMeManisFaulknerhasrepresentedher
interestswithoutpay,butwiththeunderstandingthat
ifitprevailedonherbehalf,itcouldrecoverreasonabl e
attorneys’ fees and expenses, in addition to costs, pur-
suant to the Equal Access to Justice Act (EAJA),
28U.S.C.82412.

The firm filed a motion for an award of attorneys’
feesandexpenses,supportedbydocumentaryevidence
anddeclarations,whicht hegovernmentopposed. The
motion was met with the “compliments” of the district
courtanddrasticreductionsintheclaimedfees,byal-
most ninety percent. In reducing the claimed legal
fees,thedistrictcourtmisapplied Commissioner,I.N.S.
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v.Jean ,4 96U.S.154(1990),bytaking apiecemeal ap-
proach to determining whether the government’s posi-
tion was “substantially justified,” and so disallowing
feesforparticularstagesofproceedingsratherthanex-
aminingtherecordasawholeandmakingasingle find-
ing. Thedistrictcourtfurthererredbytreatingalter-
nativeclaimsortheoriesforthesamereliefDr.Ibrahim
achieved—whichthecourt,therefore,didnotreach  —as
unsuccessful,andreducingfeesforworkpursuingthose
claims,contraryto Hensley v. Eckerhart ,461U.S.424
(1983). These errors were compounded by the now -
withdrawnthree -judgepaneldecision,whichmisapplied
the Hensley standard for determining “relatedness,”
i.e., whether the claims arose from a “common course of
conduect,” to wronglyconeludethatbecausetheclaimsin
the alternative were “mutually exclusive,” they were not
related. Inpointoffact,allofthelegaltheoriespur-
suedonbehalfofDr.Ibrahimchallengedthesameand
onlygovernmentactionattheheartofthislaws uit: the
government’s placement of her name on the No Fly list
withoutanybasisfordoingso. Finally,ourpriorprec-
edent,whichwenow reaffirm,requiresthatwhenadis-
trict court analyzes whether the government acted in
bad faith, it must considert he totality of the circum-
stances, including both the underlying agency action
andthelitigationindefenseofthataction.

Wereheardthisappealenbanctoclarifythestand-
ards applicable to awards of attorneys’ fees under the
EAJA. Wenowreverse,v acate the award of attorneys’
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fees, and remand with instructions to recalculate fees
consistentwiththisopinion. '

I.
A. Dr.Ibrahim

Dr. Ibrahimis a Muslim woman, scholar, wife, and
motheroffourchildren. ShelivedintheUnitedStates
for thirteen years pursuing undergraduate and post -
graduate studies. Here’s what happened to Dr. Ibra-
him,astheeventsthatultimatelyexcludedherfromthis
countryunraveled:

In early January 2005, Dr. Ibrahim planned to fly
fromSanFranciscotoHawaiiandthen = toLosAngeles
andontoKualaLLumpur. Sheintendedtoattendacon-
ference in Hawaii sponsored by Stanford University
fromJanuary3toJanuary6,atwhichshewouldpresent
the results of her doctoral research. She was then
workingtowardaPh.D.incon  structionengineeringand
managementat Stanford UniversityunderanF  -1stu-
dentvisa. OnJanuary2,2005,Dr.Ibrahimarrivedat
SFOwithherdaughter,Rafeah,thenfourteen. Atthe
time, Dr.Ibrahimwasstillrecoveringfrom  ahysterec-
tomy performed th ree months earlier and required
wheelchairassistance.

When Dr. Ibrahim arrived at the United Airlines
counter,theairlinestaffdiscoveredhernameontheNo
Flylistand called the police. Dr.Ibrahimwashand-
cuffedand arrested. Shewasescortedto apolicecar
(whilehandcuffed)andtransportedtoaholdingcellby

I Foreaseofreading,attachedasAppendixAisaglossaryofthe
numerous acronymsrefe rencedthroughoutthisopinion.
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malepoliceofficers, whereshewassearchedforweap-
onsandheldforapproximatelytwohours. Paramedics
werecalledtoadministermedicationrelatedtohersur-
gery. Nooneexplained toDr.Ibrahimthereasonsfor
herarrestanddetention.

Eventually,shewasreleasedandanaviationsecurity
inspector with the Department of Homeland Security
(DHS) informed Dr. Ibrahim that her name had been
removed fromthe NoFlylist. Thepolice weresatis-
fied that there wereinsufficient grounds for making a
criminal complaintagainsther. Dr.Ibrahimwastold
thatshecouldflytoHawaiithenextday.

ThenextdayshereturnedtoSFOwhereanunspec-
ifiedpersontoldherthatshewasagain ~ —or still—onthe
No Flylist. She was nonetheless allowed to fly, but
wasissuedanunusualredboardingpasswiththeletters
“SSSS,” meaning Secondary Security Screening Selec-
tion,printedonit. Dr.IbrahimflewtoHawaiiandpre-
sentedherdoctoralfindin gsattheStanfordconference.
From there, she flew to Los Angeles and then on to
KualaLumpur.

Two months later, on March 10, 2005, Dr. Ibrahim
wasscheduledtoreturntoStanford Universitytocom-
pleteherworkonherPh.D.andtomeetwithanindivid-
ual who was one of her Stanford dissertation advisors
and also her friend, Professor Boyd Paulson, whowas
veryill. Butwhenshe arrived at the Kuala Lumpur
International Airport,shewas notpermitted toboard
the flight to the United States. Shewasto ld by one
ticketingagentthatshewouldhavetowaitforclearance
fromthe U.S. Embassy,andbyanotherthatanoteby
hernameindicatedthepoliceshouldbecalledtoarrest
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her. Dr.Ibrahimhasnotbeenpermittedtoreturnto
theUnitedStatestothi sday.

OnMarch24,2005,Dr.IbrahimsubmittedaPassen-
gerldentityVerificationForm(PIVF)toTSA. Before
2007,individuals who claimed they were denied or de-
layedboardingaplaneinorfor,orentryto,the United
States,orclaimedtheywererepea tedlysubjectedtoad-
ditionalscreeningorinspection,couldsubmitaPIVFto
TSA. A PIVF prompted various agencies to review
whetheranindividualwasproperlyplacedinthe TSDB
orinrelatedwatchlistdatabases. *

Next,onApril14,2005,the U.S.Emba  ssyinKuala
Lumpurwrote toinform Dr. Ibrahim thatthe Depart-
mentofStatehadrevokedherF  -1studentvisaonJan-
uary31,2005,whichseemedtoexplainwhyshehadnot
been allowed to fly in March, but gave her no further
informationregardingherstatu s. The April14letter
cited Dr. Ibrahim’s possible ineligibility “under Section
212(a)(3)(B) of the Immigration and Nationality Act
[(INA)],” codified at 8 U.S.C § 1182(a)(3)(B), to explain
therevocation. That section prohibits entry into the
U.S.bya ny personwho engaged in terrorist activity,
wasreasonablybelievedtobeengagedinorlikelytobe
engagedinterroristactivity,orwhohasincitedterrorist
activity,amongotherthings.  8U.S.C. §1182(a)(3)(B).
However,theletteralsotoldherth  attherevocationdid
“not necessarily indicate that [she would be] ineligible
to receive a U.S. visa in [the] future.” Nothavingheard

2 Thisavenueofredresswasreplacedin2007by the Travel Re-
dressInquiryProgram(TRIP), see 49U.S.C.§44926(a),whichre-
quires a “timely and fair” process for persons wrongly delayed or
prohibitedfrom boardingacommercialaircraft.



8a

back from TSA, Dr. Ibrahim retained McManis Faulk-
ner. Andondanuary27,2006,shefiledtheunderlying
actiontocha llengeherplacementonthe NoFlylist,as
well as the federal and state governments’ administration
ofthelistandtheirtreatmentofherwithrespecttoit.

InaletterdatedMarch1,2006,Dr.Ibrahimreceived
aresponsetoher PIVF. Thatletterst atedthat TSA
had “conducted a review of any applicable records in
consultation with other federal agencies, as appropri-
ate,” and continued, “[w]here it has been determined
thatacorrectiontorecordsiswarranted,theserecords
have been modified to addr ess any delay or denial of
boardingthatyoumayhaveexperienced asaresult of
the watchlist sereening process.” The letter did not in-
dicate Dr. Ibrahim’s status with respect to the No Fly
listoranyotherfederalwatchlist.

In2009,Dr.Ibrahimappl iedforavisatoattendpro-
ceedings in this action. The U.S. Embassy in Kuala
Lumpur interviewed her on September 29, 2009. On
December 14,2009, a consular officer of the U.S. De-
partmentofStatesentalettertoDr.Ibrahimnotifying
herofhervisaa pplication’s denial. The consular of-
ficer wrote the word “(Terrorist)” next to the checked
boxforINA§212(a)(3)(B)onanaccompanyingformto
explainwhyDr.Ibrahimwasdeemedinadmissible.

InSeptember2013,Dr.Ibrahimsubmittedavisaap-
plication sothatshecould attendthetrialinhercase.
ShewenttoaconsularofficerinterviewinOctober2013.
Attheinterview,the consularofficeraskedhertopro-
videsupplementalinformationviae -mail,whichDr.Ib-
rahimdulyprovided. Trialinthisacti  onbeganonDe-
cember2and endedonDecember6. Whileshedidnot
receivearesponsetohervisaapplicationbeforetrial,at



9a

trial,governmentcounselstatedthatthevisahadbeen
denied. Dr. Ibrahim’s counsel said that they had not
beenawareofthed enialandthatDr.Ibrahimhadnot
beennotified.

B. UnitedStatesGovernment

WhileDr.Ibrahimstoodinlimbo,unawareofhersta-
tusonanylistandunabletoreturntotheUnitedStates,
eventoattendthetrialofherowncase,thegovernment
was wel laware that her placement on the No Fly list
wasamistakefromtheget -go.?

Hereitishelpfultounderstand,asmuchaswe can
on this record, how the U.S. “government maintains and
operates aweb ofinterlocking watchlists, all now cen-
teredonthe[TS DB],” as described in the district court’s
post-trialorder. * The FBI, DHS, the Department of
State, and other agencies administer an organization
called the Terrorist Screening Center (TSC), which
manages the TSDB.  Both the TSC and TSDB were
createdin responsetotheterroristattacksonSeptem-
ber 11,2001, in order to centralize information about
known and suspected terrorists. Thatinformationis
then exported as appropriate to various “customer data-
bases,” i.e., government watchlists, operated by other
agencies and government entities. In this way, “the
dots could be connected.” While the TSDB does not

3 Tothisdate,wedonotknowhowDr.Ibrahimwasinitiallyflagged
for potential placement in the TSDB, managed by the Terrorist
ScreeningCenter(TSC),ofwhichtheNoFlylistisasubset. There
hasneverbeenadetermi nation,norcanwedetermine,whetherthis
placement was motivated by “race, religion, or ethnicity.”

1 Noneofthefollowinginformationwasdeemedclassifiedorother-
wise privilegedbeforeorduringtrial.
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contain classified information, the government stores
classified “derogatory” information in a closely allied
and separate database called the Terro rist Identities
Datamart Environment (TIDE), which is operated by
the National Counterterrorism Center (NCTC)branch
of the Office of the Director of National Intelligence.
These terrorist watchlists, and others, provide infor-
mationtothe United Statesi ntelligence community, a
coalitionofseventeenagenciesandorganizationswithin
the executive branch, and also provide information to
certainforeigngovernments.

Today, individuals are generally nominated to the
TSDB using a “reasonable suspicion standard,” mean-
ing “articulable facts which, taken together with rational
inferences, reasonably warrant the determination that
anindividual is known or suspected to be or has been
engaged in conduct constituting,in preparation for,in
aidof,orrelatedto terrorism and terrorist activities.”
This standard was created by executive branch policy
and practice and wasnot promulgated by Congress or
thejudicial branch. However, from 2004 to 2007, the
executivebranchanditsagenciesemployednouniform
standard for TSDB nominations, allowing each agency
touseitsownnominatingproceduresforinelusioninthe
TSDB based on each agency’s interpretation of home-
landsecuritypresidential directivesand thememoran-
dumofopinionthatestablishedtheTSC. These direc-
tivesprovidedlittleinstruction. Forexample,onesuch
directivewasHomelandSecurityPresidentialDirective
6 (HSPD -6), which stated, “[t]his directive shall be im-
plementedinamannerconsistentwiththeprovisionsof
the Constitution and applic able laws, including those
protecting the rights of all Americans.”
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Asthecentralizeddatabase,theTSDBisthereposi-
tory for all watchlist nominations. Various govern-
mentagentsnominateindividualsbyfillingoutaphysi-
calform, whichislatercompu terized and used by the
TSDB to indicate on which watchlist each nominee
should be included or excluded. There are several
watchlistsaffectedbytheTSDB,namely

theNoFlylist(TSA);
theSelecteelist(TSA);

KnownandSuspectedTerroristFil e(KSTF,pre-
viously knownasthe Violent Gang and Terrorist
OrganizationsFile);

Consular Lookout and Support System (CLASS,
includingCLASS -Visa,aDepartmentofStateda-
tabaseused for screening of visa applicants, and
CLASS-Passport,adatabasethat appliesonlyto
United States citizenswhomightbewatchlisted)
(DepartmentofState);

TECS (notanacronym, butthe successortothe

Treasury Enforcement Communications System)
(DHS);

Interagency Border Inspection System (IBIS)
(DHS);

Tipoff Uni tedStates -Canada(TUSCAN)(usedto
exportinformationfromtheUnitedStatestoCan-
ada);and

5 Thisisinformationderivedsolelyfromthe recordbeforeus,so
wedonotrepresentthatthisisanexeclusivelistorthattherehave
notbeens ubsequentchangestothelists.
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e Tipoff Australia Counterterrorism Information
ControlSystem(TACTICS)(usedtoexportinfor-
mationfromthe UnitedStatestoAustralia).

These TSDB designati ons arethen exported tothe
customer/governmentwatchlists, which are each oper-
atedbyvariousgovernmententitiesandusedinvarious
ways. Forexample, TSDBnominationsaretransmit-
tedtotheDepartmentofStateforinclusionin CLASS -
Visa or CLASS -Passport. Inruling on visa applica-
tions,consularofficersreviewthe CLASSdatabasefor
informationthatmayinformthevisaapplicationandad-
judicationprocess.

In November 2004, shortly after Dr. Ibrahim’s hus-
bandMustafaKamalMohammedZainivisited  herfrom
Malaysia to help her after her surgery, FBI Special
Agent Kevin Michael Kelley (Agent Kelley), located
in San Jose, California, unintentionally nominated Dr.
Ibrahim,whowasthenagraduatestudentatStanford
University,tovariousfederalwate hlists using the FBI’s
National Crime Information Center (NCIC) Violent
Gang and Terrorist Organizations (VGTO) File Gang
Member Entry Form (VGTOF). VGTO was an office
within NCIC. AgentKelleymisunderstoodthediree-
tionsontheformanderroneouslynomi  natedDr.Ibra-
him to the TSA’s No Fly list and DHS’s IBIS. Hedid
notintendtodoso.

Agent Kelley testified at trial that he intended to
nominateDr.Ibrahimtothe CLASS,theTSASelectee
list, TUSCAN (information exported to Canada), and
TACTICS (in formation exported to Australia) lists.
Hecheckedthewronghoxes,fillingouttheformexactly
contrary to the form’s instructions. The form ex-
presslyindicatedthathewastochecktheboxesforthe
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databases into which the subject should NOT be placed.
Here is a blank copy of the form:

It is recommended that the subject NOT be entered into
the following selected terrorist screening databases:

[1 Consular Lookout and Support System (CLASS)
Interagency Border Information System (IBIS)
TSA No Fly List

TSA Selectee List

TUSCAN

TACTICS

O 0O o0good

The case agent will also nominate any terrorist screen-
ing database into which the subject should not be en-
tered. If not databases are selected, then the subject
will be added by the TSC to all appropriate databases.

In other words, Agent Kelley was instructed to check
the boxes for the watchlists for which Dr. Ibrahim was
NOT to be nominated. Here is the form as Agent Kel-
ley completed it:

It is recommended the subject NOT be entered into the
following selected terrorist screening databases:

a Consular Lookout and Support System (CLASS)
[1 Interagency Border Information System (IBIS)
[1  TSA No Fly List

TSA Selectee List

TUSCAN

TACTICS
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AgentKelley, by failingtocheckthe boxesforthe No
Flylistand IBIS, placed Dr. Ibrahim onthos ewatch-
lists (and by checking the boxes for CLASS, the TSA
Selectee list, TUSCAN, and TACTICS, Agent Kelley
didnotplaceheronthoselists).

Agent Kelley’s squad also was conducting a mosque
outreachprogram. Onepurposeoftheprogramwasto
provide apointofcontactbetweenlawenforcementand
mosques and Islamicassociations. The outreach pro-
gramincludedMuslimandSikhcommunitiesandorgan-
izationsinthe San FranciscoBayArea. InDecember
2004,AgentKelleyandhiscolleagueinterviewedDr.I b-
rahim while she was still attending Stanford Univer-
sity.® Heasked,among other things, abouther plans
toattendaconferencein Hawaii,herdissertationwork,
herplansaftergraduation,herinvolvementinthe Mus-

lim community, herhusband, hertravel  plans,andthe
organizationJemaahlslamiyah,aDepartmentofState -
designatedterroristorganizationthat Dr.Ibrahimhad
heard of only on the news. She was not a member.
The Freedom of Information Act -produced version of

7

6 Again,wedonotknowonthisrecordthemotivationforsingling
outDr.Ibrahimfortheinterview,butwenotethatthe districtcourt
stated “it [was] plausible that Dr. Ibrahim was interviewed in the
first place on account of her roots and religion.” Theinterviewalso
came soon on the heels of her Muslim husband’s visit. However,
themotivationquestionwasthebasis  foroneoftheclaimsthedis-
trictcourt founditunnecessarytoreach.

" Dr.Ibrahimwasamemberofanon  -terroristorganizationwith
asimilar -soundingname,Jemaah Islah Malaysia,aMalaysianpro-
fessional organization composed primarily ofindividuals ~ whostud-
iedinthe United StatesorEurope. Thedistrictcourtdeclinedto
findthatAgentKelleyconfusedJemaahIslahMalaysiawithJemaah
Islamiyah.
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Agent Kelley’s interview notes with Dr. Ibrahim were
designated by the FBI as “315,” which denotes “Inter-
national Terrorism Investigations.”

OndJanuary2,2005,whenDr.Ibrahimwasdetained
atSFOonherwaytoHawaii,a DHS aviationsecurity
inspectortoldherthathernamehadbeen removedfrom
thelist.

Meanwhile,on January 3,2005,in the visa office of
the Department of State, one official was sitting on a
stack of pending visa revocations that were based on
theVGTOwatchlistfromwhich AgentKelleyhadnom-
inated Dr. Ibrahim tothe No Flylist. That official
e-mailed another visa official to report that although
“[t]hese revocations contain virtually no derogatory in-
formation,” he was going to revoke them. The official
wrote, because “there is no practical way to determine
thebasisoftheinvestigation . . . wewillacceptthat
theopeningofaninvestigationitselfisaprimafaciein-
dicatorofpotentialineligibilityunder[§212(a)(3)(B)of
the INA, relating to terrorist activities].” Oneofthe
revocationsinthatst ack was Dr. Ibrahim’s student visa.

Sureenough,onJanuary31,2005,theDepartmentof
State revoked Dr. Ibrahim’s F-1studentvisapursuant
t0§212(a)(3)(B). Inane -mailconversationdatedFeb-
ruary8,2005betweenthe chiefofthe consularsection
attheU.S.EmbassyinKualaLumpurandanofficialin
the coordination division at the Department of State’s
visa office, designated “VO/L/C,” the consular chief asked
aboutaprudentialvisarevocationcablehehadreceived
concerningtheeventsDr.Ibrah imexperiencedinJan-
uary2005. TheDepartmentofStateofficialreplied,
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ThandlerevocationsinVO/L/C. Theshortversion

is that this person’s visa was revoked because there
islawenforcementinterestinherasapotentialter-
rorist. Thisis suffic ient to prudentially revoke a
visa but doesn’t constitute a finding of ineligibility.
Theideaistorevokefirstandresolvetheissueslater
inthe context of anewvisaapplication. ... My
guessbasedonpastexperienceisthat  she’s probably
issuable. However, there’s no way to be sure with-
outputtingherthroughtheinteragencyprocess.

After Dr. Ibrahim’s visa was revoked, the Depart-
mentofStateenteredarecordintoCLASSthatnotified
any consularofficial adjudicating afuturevisaapplica-
tiononherbehalfthat she may beinadmissible under
§212(a)(3)(B). InDecember2005,Dr.Ibrahimwasre-
moved from the TSA’s Selectee list. Aroundthistime,
however,shewasaddedtoTACTICS (exportsto Aus-
tralia)andTUSCAN(exportstoCanada). The govern-
menthasneverexplainedthisplacementortheeffectof
Dr. Ibrahim’s placement on TACTICS or TUSCAN.?

Two weeks later, on January 27,2006, Dr. Ibrahim
filedtheunderlyingaction. OnFebruary10,2006,an
unidentifiedgovernmentagentrequested thatDr.Ibra-
him be “Remove[d] From ALL WatchlistingSupported
Systems(Forterroristsubjects:  duetoclosureofcase
AND no nexus to terrorism).” Answering the question
“Is the individual qualified for placement on the no fly
list?” the “No” box was checked. For the question, “If

8 Therecorddoesnotreflecthow Canadaand Australiausethe
information exportedintothe TUSCAN  and TACTICS databases.
Thegovernmentdeclinedtoprovidethisinformationduringdiscov-
ery,deemingitoutsidethescopeoftheFederal RuleofCivilProce-
dure30(b)(6)s ubpoena.
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No,istheindividual qualified for placementonthese-
lectee list?” the “No” box was checked.

OnSeptemberl8,2006,thegovernmentremovedDr.
Ibrahim fromthe TSDB because shedidnot meetthe
“reasonable suspicion standard” for placement on it,
which requires that the government believe “an individ-
ualisknownorsuspectedtobeorhasbeenengagedin
conducteonstituting,inpreparationfor,inaidof,orre-
lated to terrorism and terrorist activities.” Therec-
ord, howev er, does not indicate whether she was re-
moved from all of the customer watchlists that sub-
scribedtothe TSDB.

On March 2,2007, Dr. Ibrahim was placed back on
the TSDB. Therecorddoesnotexplainwhyshe was
relistedontheTSDBorwhichcustomerwate  hlistswere
tobenotified. Twomonthslater,however,onMay30,
2007, Dr.Ibrahimwas againremoved fromthe TSDB.
TherecorddoesnotshowtheextenttowhichDr.Ibra-
him’s name was then removed from the other customer
watchlists,northereasonfort heremoval.

Dr. Tbrahim’s 2009 visa application to attend pro-
ceedingsinthiscasewasinitiallyrefusedunder§221(g)
of the INA, 8 U.S.C. § 1201(g), because it was deter-
minedthattherewasinsufficientinformationtomakea
finaladjudicationinthe matter. The consular officer
requestedaSecurityAdvisoryOpinionfromtheDepart-
ment of State. The consular official was concerned
that Dr. Ibrahim was potentially inadmissible under
§212(a)(3)(B)oftheIN A,whichprovidesnineclassesof
aliensine ligible for visas or admissioninto the United
Statesbasedonterroristactivities. TheSecurity Ad-
visory Opinion from the Department of State, initially
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unavailabletoDr.Ibrahimbutlaterproducedindiscov-
ery,stated:

Information on this applicant s urfaced during the
SAOreviewthatwould supporta212(a)(3)(B)inad-
missibilityfinding. Postsshouldrefusethecaseac-
cordingly. SincetheDepartmentreportsallvisare-
fusalsunder INA Section212(a)(3)(B) to Congress,
post shouldnotify[the Coordina tion Divisionwithin
theVisaOffice]lwhenthevisarefusalisaffected[sic].
There has been no request for an INA section
212(d)(3)(A)waiveratthistime.

Based on the Security Advisory Opinion’s finding, the
consular officer denied hervisaapplicatio n,andwrote
the word “(Terrorist)” on the form to explain the inad-
missibilitydeterminationtoDr.Ibrahim.

On October 20, 2009, Dr. Ibrahim was again nomi-
natedtotheTSDBpursuanttoasecretexceptiontothe
reasonablesuspicionstandard. Thegovern mentclaims
thatthenatureoftheexceptionandthereasonsforthe
nomination are state secrets. In Dr. Ibrahim’s circum-
stance, the effect ofthenominationwasthat Dr. Ibra-
him’s information was exported from the TSDB data-
basesolelytothe Department of State’s CLASS data-
base and DHS’s TECS database.

From October2009tothepresent, Dr.Ibrahimhas
beenincludedontheTSDB,CLASS,andTE CSwatch-
lists. Shehasbeenoffthe No Flyand Selecteelists.

She remains in the TSDB, even though she does no t
meet the “reasonable suspicion standard,” pursuant to a
classifiedandsecretexceptiontothatstandard.

GovernmentcounselconcededattrialthatDr.Ibra-
him was not a threat to the national security of the
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UnitedStatesandthatsheneverhasbeen. Shedidnot
pose(andhasnotposed)athreatofcommittinganact
ofinternationalordomesticterrorismwithrespecttoan
aircraft,athreattoairlinepassengerorcivilaviationse-
curity,orathreatofdomesticterrorism. Despitethis
assessment, D r. Ibrahim has beenunable toreturnto
theUnitedStatestothisday.

II.

OnJanuary 27,2006, Dr. Ibrahim filed suit against
DHS,TSA,theTSC,theFBI,theFederal AviationAd-
ministration (FAA), and individuals associated with
theseentities(collectiv ely,thefederaldefendants);the
City and County of San Francisco, the San Francisco
PoliceDepartment,SFO,theCountyofSanMateo,and
individuals associated with these entities (collectively,
thecitydefendants);and United Airlines, UAL Corpo-
ration, and individuals associated with these entities
(collectively,theprivatedefendants). Dr.Ibrahimas-
serted$§1983claimsandstate  -lawtortclaimsarisingout
ofherdetentionatSFO,aswellasseveralconstitutional
claims based ontheinclusionofhe  rnameon govern-
mentterroristwatchlists. OnAugust16,2006,thedis-
trictcourtdismissed herclaimsagainstthefederal de-
fendantsunder49U.S.C.§46110(a),whichvestsexclu-
sive original jurisdiction in the courts of appeals over
suitschallengings ecurityordersissuedbyTSA. The
order also dismissed Dr. Ibrahim’s claims against a TSA
employeeandtheairline. Dr.Ibrahimappealed.

Weaffirmedinpart,reversedinpart,andremanded.
We reversed the district court’s dismissal of the federal
defendants,holdingthat§46110(a)doesnotbardistrict
court jurisdiction over Dr. Ibrahim’s challenges to her
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placement on the government terrorist watchlists, in-
cludingthe No Flylist,becausethelists are managed
bytheTSCratherthanTSA. Ibrahim v. Dep’t of Home-
landSec .,538F.3d1250,1254 -56(9th Cir.2008)( Ibra-
him1). We affirmed the district court’s conclusions
that §46110(a) requires all challenges to TSA policies
andproceduresimplementingtheNoFlyandotherlists
tobefileddirectly inthecourtsofappeals,thatthefed-
eralagencyandairlineactionswerenotstateactionsun-
der§1983,andthatthetort  claimsagainstthefederal
officialsintheirofficialcapacitiesandagainsttheairline
defendantswere precluded. Id.at1256 -58. We fur-
ther held that the district court had personal jurisdic-
tionovertheclaimsagainsttheTSAemployee,whowas

sued in his individual capacity. ° Id. at1258 -59. We
remandedtheissue of standing tothe district courtto
decideinthefirstinst ance. Id. at1254 -56,1256n.9.

Afterweremandedthecase,Dr.IbrahimfiledaSec-

ond Amended Complaint (SAC), alleging various
Bivens,constitutional,§1983,statutory,statetort,and
AdministrativeProcedureAct(APA)claimsagainstsev-
eralfederal agenciesandfederalofficialsintheirofficial
capacities (collectively, the Federal Defendants) and
stateandlocalgovernmentagencies,certainindividuals
intheirindividualcapacities,andtheU.S.Investigation
Services, Inc. (collectively, the Non -Federal Defend-
ants). Dr.Ibrahimrequestedaninjunctionthatwould

% We held that although the TSA employee “lives in Virginia and
hasnoti es to California,” the court had specific jurisdiction over Dr.
Ibrahim’s claims against him because “(1) [he] purposefully directed
his action (namely, his order to detain Ibrahim) at California;

(2) [Dr.] Tbrahim’s claim arises out of that action; and (3)jurisdiction
is reasonable.” Ibrahiml ,538F .3dat1258(citationomitted).
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requirethefederalgovernmenttotakehernameoffits
terroristwatchlists,includingthe NoFlylist,or,inthe
alternative, to provide procedures under which she
couldchallengeher inclusiononthoselists,inaddition
to other non -monetary requests and damages. The
SAC also sought limited relief relevant to Dr. Ibrahim’s
visadenial,butstoppedshortofattemptingtoforcethe
governmenttoissueheravisa.

Boththe Federal Def endantsand Non -Federal De-
fendantsfiledmotionstodismisswithrespecttothema-
jority ofthe claims. InanorderdatedJulyZ27,2009,
the districtcourtpartiallygrantedtheNon -FederalDe-
fendants’ motions to dismiss. Thereafter, all of the
Non-FederalDefendantsenteredintocashsettlements
withDr.Ibrahim.

Inthesameorder,thedistrictcourtagaindismissed
Dr. Ibrahim’s claims against the Federal Defendants.
These claims alleged that the inclusion of Dr. Ibrahim’s
name on the government’s terroristwatchlistsviolated
her First Amendment right to freedom of association
and her Fifth Amendment rights to due process and
equalprotection. ShealsoallegedthattheFederalDe-
fendantsviolatedtheAPA,arguingthatthe AP Awaives
the sovereignim munity of the United States, thereby
allowing her claims under the First and Fifth Amend-
mentsandauthorizingremediesforthoseclaims.

Thedistrictcourtheldthatwhile Dr.Ibrahim could
seekdamagesforherpastinjuryatSFO(andhadsuc-
cessfullyse ttledthatpartofthecase),shehadvoluntar-
ilyleftthe United Statesand,asanonimmigrantalien
abroad,nolongerhadstandingtoassertconstitutional
and statutory claims to seek prospective relief. The
districtcourtheldthat,althoughnonimmigr antaliensin
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the United Stateshadstandingtoassertconstitutional
andstatutoryclaims,anonimmigrantalienwhohadvol-
untarilyleftthe United Statesandwasatlargeabroad
hadnostandingtoassertfederalclaimsforprospective
reliefinourfeder alcourts. Dr.Ibrahimfiledasecond
appeal.

Weaffirmedinpart,butreversedastoprospective
standingbyholdingthatevenanonimmigrantalienwho
had voluntarily left the United States nonetheless has
standingtolitigate federal constitutionale laimsinthe
districtcourtsofthe United Statessolongasthealien
had a “substantial voluntary connection” to the United
States. Ibrahim v. Dep’t of Homeland Sec.,669F.3d
983,996(9thCir.2012) (Ibrahimll ). WeheldthatDr.
Ibrahimhadsuchac onnectionbecause ofhertime at
Stanford University, her continuing collaboration with
professorsintheUnitedStates,hermembershipinsev-
eral professional organizations located in the United
States,theinvitationsforhertoreturn,andhernetwork
ofclosefriendsintheUnitedStates. Id. at993 -94,996.
The government did not seek review by the Supreme
Court.

Followingthesecondremand,thegovernmentagain
filedamotiontodismiss,whichthedistrictcourtdenied.
Despitetheunequivocalpro nouncementfromourcourt
andthedistrictcourtthat Dr.Ibrahimhadadequately
pleaded Article III standing, the government argued
over the next year that Dr. Ibrahim lacked standing.
Thegovernmentmadethisargumentinitsthirdmotion
todismiss,its motionforsummaryjudgment,itsstate-
mentsduringtrial,anditsproposedfindingsoffactand
conclusions of law. The government persisted, even
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though it was abundantly clear that “the standing issue
had gone the other way on appeal.”

Fromthe Febru ary2012remand through trial, the
partiesandthedistrictcourtwereembroiledindiscov-
ery disputes involving the state secrets privilege, the
law enforcement privilege, and assertions of “sensitive
security information” (SSI), 49 C.F.R. § 1520.5. The
governmentinvokedtheseasbasesforwithholdingclas-
sifiedand otherwiseallegedlysensitive governmentin-
formationfromDr.Ibrahimandhercounsel.

OnApril19,2013,afteryearsoflitigation,thedistrict
court finally issued two orders granting in part and
denying in part Dr. Ibrahim’s motions to compel discov-
ery. Resolving these disputes required the district
courtjudgetoreviewindividuallyeachofthedocuments
Dr.Ibrahimsought. Mostofthisreviewwasconduc -
ted exparte and in camera due totheprivileged,classi-
fied,orsecretnatureofthedocuments. Thestatese-
cretsprivilegewasupheldastonearlyallofthe classi-
fied documents in question. The government’s asser-
tion of other privileges regardingnon  -classified docu-
mentswasover ruledastothemajorityoftheremaining
documents. The district court compelled the govern-
ment torelease information specifically related to Dr.
Ibrahim’s watchlist history, in addition to her current
watchliststatuses. Italsorequiredthegovernmen  tto
produce Federal Rule of Civil Procedure 30(b)(6) wit-
nesses.

Atlast, Dr.Ibrahimandherattorneyswereableto
learn what the government had known all along. On
May 2, 2013, the government stated that Dr. Ibrahim
wasinadvertentlyplacedontheNo -Flylistbutdidnot
explainthedetailsofthismistake,orwhowasinvolved.
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OnMay2,2013,whenthegovernmentrespondedtoDr.
Ibrahim’s interrogatory requests, Dr. Ibrahim learned,
for the first time, her historical and current watchlist
statuses.”” OnSeptember12,2013,againoverthegov-
ernment’s vigorous objections, Dr. Ibrahim’s attorneys
deposed Agent Kelley and learned that her placement
ontheNoFlyandIBISwatchlistswas,infact, amistake
based on Agent Kelley’s misreading of the form." In
sum, the government failed to reveal that Dr. Ibrahim’s
placement on the No Fly list was a mistake until two
monthsbeforetrial,and eight years after Dr. Ibrahim
filedsuit. Andatalltimes,asthe governmentvigor-
ously contested Dr. Ibrahim’s discoveryrequests, and
lodgedovertwohundredobjectionsandinstructionsnot
toanswerquestionsindepositions,thegovernmentwas
awarethatshewasnotresponsibleforterrorismorany
threatsagainstthe UnitedStates.

The government’s discovery games stretchedup to
and through trial. The government announced on at

10 The government designated all of its interrogatory responses
“attorneys’ eyes only,” which, under the protective order, meant that
only Dr. Ibrahim’s attorneys were allowed to review information
producedwiththisstamp,andDr.Ibrahimherselfwasnotpermit-
tedtoreviewthosedocuments. Asaresult,itisdifficulttodiscern
preciselywhen Dr.Ibrahimherselfwasabletolearncertaininfor-
mation. However,withrespectt oinformationregardinghercur-
rent and historical watchlist statuses, the district court concluded
thosewerenotprotectedbyprivilegeinits April2013order,soitis
likely counselwas abletoinform Dr. Ibrahim of herwatchlist sta-
tusesthedaythe interrogatoryresponseswerefiled.

11 Dr. Ibrahimfirstlearnedthat AgentKelleyhadparticipatedin
the 2004 interview and that Kelley was personally responsible for
nominating her to the TSDB during the deposition of the Acting
DeputyDirec toroftheTS ConMay29,2013.
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least two occasions thatifitinvoked the state secrets
privilege to withhold information, then that evidence
couldnotberelieduponbyeithersideattrial. After
makingsuchrepresen tationsontherecord,onSeptem-
ber13,2013,thedistrictcourtorderedthegovernment
toconfirmthatneitherpartycoulduseinformationwith-
heldongroundsofstatesecretsprivilege. Thegovern-
mentaffirmeditwouldnotrelyonanyinformationwith-
held on grounds of privilege from Dr. Ibrahim. The
government nevertheless reversed course during trial
and sought to prevail by having this action dismissed
duetoitsinabilitytodisclosestatesecrets.

The government also filed a motion for summary
judgment. A hearing was held on the government’s
motiononOctober31,2013. Insteadofdiscussingthe
merits of the summary judgment motion, the govern-
mentusedthevastmajorityofthehearingtimetodis-
cusswhetherornotthe trialshouldbeopentothe  public
and whether certain information listed on Dr. Ibrahim’s
demonstrativeswassubjecttovariousprivileges. The
district courtultimately declined to hearfurtherargu-
mentanddecidedthemotiononthepapers.

The government’s motion for summary judgment
was granted in limited part but mostly denied on No-
vember 4, 2013. Dr. Ibrahim’s “exchange of informa-
tion” claim based on the First Amendment was dis-
missed. Dr. Ibrahim’s claims based on procedural and
substantive due process, equal protection, and First
Amendmentrightsofexpressiveassociationandagainst
retaliationproceededtotrial. Thegovernmentraised
lack of standing, yet again, and was denied, yet again.

For the first time, and contrary to whatit had repre-
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sentedbefore,thegovernm entfurtherarguedthatsum-
maryjudgmentinitsfavorwasappropriatebasedonthe
state secrets privilege, pursuant to our court’s decision
in Mohamedv.JeppesenDataplan,Inc. ,614F.3d1070,
1079(9thCir.2010)(enbanc)(notingthatevenwhenev-
idenceisexcludedviaaninvocationofstatesecrets,the

case may still need to be dismissed because “it will be-
comeapparentduringthe[ United Statesv. Reynolds
345U.8.1(1953) '] analysisthatthecasecannotproceed
withoutprivilegedevidence,orthat litigatingthecaseto
ajudgmentonthemeritswouldpresentanunacceptable
risk of disclosing state secrets”).

At the final pretrial conference, the government
madewhatamountedtoamotionforreconsiderationof
itspreviouslydeniedmotionforsu mmaryjudgmenton
state secrets grounds. The government argued that
theactionshouldbe dismissed becausethe coreofthe
case had been excluded as state secrets. The motion
wasdeniedonseveralgrounds. First,thegovernment
hadfailedtoraisesuch anargumentuntilweeksbefore
trial. Second,itwastoolateandtoounsettlingforthe
governmenttoreverseits prior position. Third,even

12 Analyzing claims underthe Reynolds privilege involves three
steps:

First, we must “ascertain that the procedural requirements for
invoking the state secrets privilege have been satisfied.” Sec-
ond,wemustmakeanindependentdetermi  nationwhethe rthe
informationisprivileged . . .. Finally, “the ultimate ques-
tiontoberesolvedishowthemattershouldproceedinlightof

the successful privilege claim.”

Al-Haramain Islamic Found., Inc. v. Bush ~ ,507F.3d 1190, 1202
(9th Cir. 200 7) (citations omitted) (quoting El-Masrt v. United
States,479F.3d296,304(4thCir.2007)).
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under Jeppesen, 614 F.3d at 1080, the distriet court
couldnotsaywithcertaintythat Dr.Ibrahimwouldbe
unabletoprovehercaseattrialorthatthegovernment
wouldbeabsolutelydeprivedofameritoriousandcom-
pletedefense. Thedistrictcourtplannedtoallowboth
sidestopresenttheirunclassifiedevidencethroughthe
“normal” trial procedure and then toallowthegovern-
menttosubmitan exparte andundersealsubmissionto
try to explain howits state secrets might bear on the
actualtrialissues. Surprisingly,althoughnoclassified
informationwasusedattrial,thegovernmentmadenu-
merous privileg e assertions and motions to close the
courtroom. Duetotheseassertions,thedistrictjudge
at least ten times “reluctantly” asked the press and the
publictoleavethecourtroom.

On December 2, 2013, the first day of trial, before
opening statements, Dr. Ibrahim’s counsel reported
thatDr. Ibrahim’s daughter—aU.S.citizenborninthe
United States and a witness disclosed on Dr. Ibrahim’s
witnesslist —wasnotpermittedtoboardherflightfrom
KualaLumpurtoattendtrial,evidentlybecauseshetoo
was nowonthe No Flylist. Consequently, Dr.Ibra-
him’s daughter missed her flight and was forced to re-
schedule. Thedistrictcourtconcludedthiswasamis-
take,andthegovernmentquicklyremediedthiserror.

Afteraone -weekbenchtrial,inthefirstNo  Flylist
trial ever conducted, the district court found in Dr.
Ibrahim’s favor on her procedural due process claim and
orderedthegovernmenttoremoveallreferencestothe
mistaken designations by Agent Kelley in 2004 on all
terroristwatchlistdatabas esandrecords;toinformDr.
Ibrahimofthespecificsubsectionofthe INAthatren-
deredDr.Ibrahimineligibleforavisain2009and2013;
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toinformDr.IbrahimsheisnolongerontheNoFlylist
andhasnotbeensince2005;andtoinformDr.Ibrahim

that she is eligible to apply for a discretionary visa
waiver under 8 U.S.C. § 1182(3)(D)(iv) and 22 C.F.R.
§41.121(b)(1). ThedistrictcourtdeclinedtoreachDr.
Ibrahim’s substantive due process, equal protection,
First Amendment,and APAclaims,beca use “those ar-
guments, even if successful, would not lead to any
greater relief than already ordered.”

Having won an outstanding victory, Dr. Ibrahim’s
lawyers petitioned for fees under the EAJA. Inthe
district court’s April 15, 2014 fee order, although thedis-
trict court applauded the lawyers’ commitment to this
difficult and unprecedented case, it awarded only lim-
ited compensation. The court acknowledged that Dr.
Ibrahim “did not outright lose” on her substantive due
process, equal protection, First A mendment,and APA
claims, but treated those claims as “unsuccessful” when
it calculated fees under Hensley. The district court
foundthathersubstantivedueprocessand APAclaims
were related to the procedural due process claim on
whichsheprevailed,s oitallowedfeesontheseclaims.
ButthecourtalsoruledthatherFirst Amendmentand
equalprotectionclaimswerenotrelatedtothesuccess-
fulclaim,and denied feesforworkperformedonthose
claims. The district court also concluded that Dr.
Ibrahim’s counsel was not entitled to fees for work per-
formed on Dr. Ibrahim’s visa issues, the settlement with
the Non -Federal Defendants, litigation of standing
priorto IbrahimlIl (althoughitpermittedfeesfortime
after Ibrahim II ), litigation of privil ege issues, and
other miscellaneous work. The district court also
foundthatthegovernmentdidnotactinbadfaith,that
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Dr. Ibrahim’s counsel was not entitled to a rate enhance-
mentbeyondthe$125perhourfee  ** statedin28U.S.C.
§2412(d)(2)(A)(ii), andthatcounselwasnotentitledto
feesasdiscoverysanctionspursuanttoFederalRulesof
CivilProcedure37and16. Thedistrictcourtappoint -
edaspecialmastertodeterminetheappropriateaward

of fees and costs based on the district court’s findings.

Thereafter, the parties and the court engagedina
lengthy and contentious fee dispute before the special
master. Thedistrictecourtultimatelyadoptedthespe-
cial master’s findings and reduced Dr. Ibrahim’s fees for
various witnesses and costsass  ociated with those wit-
nesses, expenses related to obtaining TSA clearance,
costs that would be “reasonably charged” to the client,
and costsformultiple copiesofthesamebook;andre-
jectedcertainexpensesforlackofsupportingdocumen-
tation or suffici entitemization. Intotal, Dr.Ibrahim
sought$3,630,057.50inmarket -rate attorneys’ fees and
$293,860.18inexpenses.  OnOctober9,2014, the dis-
trictcourtultimately awarded Dr.Ibrahim$419,987.36
in fees and $34,768.71 in expenses. Dr. Ibrahim ap-
pealedtheunderlyinglegalframeworkthedistrictcourt
utilizedtodeterminethefeesshewaseligibletorecover,
variousspecificreductionstoeligiblefees,andthestrik-
ing of her objections to the special master’s recommen-
dations.

Onappeal,inth enow -withdrawnpanelopinion, our
court adopted a number of the district court’s rulings
under adifferentapproach.  Ibrahim v. U.S. Dep’t of
HomelandSec. ,835F.3d1048(9th Cir.2016), reh’g en

18 The district court allowed a rate enhancement for James
MecManis because of his “distinetive knowledge and skills.”
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bancgranted ST8F.3d703(9thCir.2017)(  IbrahimlII ).
The three -judge panel concluded that “it was not an
abuse of discretion to find that [Dr.] Ibrahim’s unsue-
cessful claims were unrelated, because although the
workdoneonthoseclaimscouldhavecontributedtoher
ultimatelysuccessfulclaim,thefactsan  dlegaltheories
underlying [Dr.] Ibrahim’s claims make that result un-
likely.” [Id.at1063. Thepanelrestedthisconclusion
onthenoveltheorythat,becausethetheoriesunderly-

ing claims the district court declined to reach were “mu-
tually exclusive” tothesuccessfulclaims,theunreached
claimswereunrelated.  Id. at1062 -63. Thepanelalso
held thatthedistrict courtincorrectly considered sub-
stantialjustificationateachstageoflitigation;thatthe
government did not act in bad faith; that the district
courtdidnoterrindetermining that Dr. Ibrahim had
failedtoabidebyitspagelimitsinobjectingtothespe-

cial master’s report and recommendation; and that the
districtcourtdidnotabuseitsdiscretioninstrikingDr.
Ibrahim’s objections to the special master’s report and
recommendation. Id. at1052,1065 -66.

We now clarify that when a district court awards
completereliefononeclaim,renderingitunnecessary
toreachalternativeclaims,thealternativeclaimscannot
be deemedunsuce essfulforthepurposeofcalculatinga
fee award. We also reject the post hoc “mutual exclu-
sivity” approach to determining whether “unsuccessful”
claimsarerelatedtosuccessfuleclaimsandreaffirmthat
Hensley sets forth the correct standard of “relatedness”
for claimsunderthe EAJA. Andwereaffirmthatin
evaluating whether the government’s position is sub-
stantially justified, we look at whether the government’s
and the underlying agency’s positions were justified as
awholeandnotateachstage.
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III.

We have jurisdiction pursuant to 28 U.S.C. § 1291.
We review a district court’s award of fees under the
EAJAforabuseofdiscretion. Thomasv. Cityof Ta-
coma,410F.3d644,649(9thCir.2005); Gonzalesv.Free
SpeechCoal. ,408F.3d613,618(9th  Cir.2005); Schwarz
v. Sec’y of Health & Human Servs.,73 F.3d 895,900
(9th Cir. 1995). We review a district court’s finding on
the question of bad faith for clear error. Cazares v.
Barber,959F.2d 753,754 (9th Cir.1992). Wereview
thedistrictcou rt’s interpretation of the EAJA de novo.
Edwardsv.McMahon ,834F.2d796,801(9thCir.1987).
“IA] district court’s fee award will be overturned if it is
basedonaninaccurateviewofthelaworaclearlyerro-
neous finding of fact.” Corderv. Gates , 947F.2d374,
377(9thCir.1991).

IV.

Thepartiesnow ** donotdisputethatDr.Ibrahimis
entitled to attorneys’ fees under the EAJA. What they
do dispute is whether the amount of fees the district
courtawardedresultedfromaproperapplicationofth e
EAJAandcommonlaw.

Inenactingthe EAJA,Congressstated:

Formanyecitizens,thecostsofsecuringvindicationof
theirrightsandtheinability torecoverattorney fees

14 Beforethedistrictcourt,thegovernmen t opposed Dr. Ibrahim’s
request for attorneys’ fees on substantial justification grounds,
anditoriginallycross -appealedtheentireawardinthisappeal. Be-
foreargument, however,the government movedtovoluntarily dis-
missthecross -appealandpaidto Dr.Ibrahimthenowuncontested
amounts of attorneys’ fees and expenses awarded by the district
court.



32a

preclude resort to the adjudicatory process. .
Whenthecostofcontesting aGovernmentorder,for
example,exceedstheamountatstake,apartyhasno
realistic choice and no effective remedy. Inthese
cases,itismorepracticaltoendureaninjusticethan
tocontestit.

S.Rep.No.96 -253,at5(1979).

“The clearly stated objectiveofthe EAJAistoelim-
inatefinancialdisincentivesforthosewhowoulddefend
againstunjustified governmentalactionandtherebyto
detertheunreasonableexerciseof Governmentauthor-
ity.” Ardestaniv.I.N.S. ,502U.S.129,138(1991); see
alsoJean ,496 U.S. at 163 (“[T]he specific purpose of the
EAJAistoeliminatefortheaveragepersonthefinan-
cialdisincentivetochallengeunreasonable governmen-
tal actions.”).  Congress specifically intended the
EAJA to deter unreasonable agency conduc t. Jean,
496 U.S.at163n.11(quotingthestatementof purpose
forthe EAJA,Pub.L.No0.96  -481,§§201 -08, 94 Stat.
2321,2325 -30(1980)).

The policy behind the EAJA “is to encourage liti-
gantstovindicatetheirrightswhereanylevelofthead-
judicating agency has made some errorinlaw or fact
andhastherebyforcedthelitiganttoseekrelieffroma
federalcourt.” Liv.Keisler ,505F.3d913,919(9thCir.
2007). “[W]e have consistently held that regardless of
the government’s conduct in the federalcourtproceed-
ings, unreasonable agency action at any level entitles
the litigant to EAJA fees.” Id.

“The EAJA applies to a wide range of awards in
whichthecostoflitigating fee disputeswould equal or
exceed the cost of litigating the merits of th e claim.”
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Jean,496U.S.at163 -64. The EAJAwasdesignedto
remedythissituationbyprovidingforanawardofrea-
sonable attorneys’ fees to a “prevailing party” in a “civil
action” unless the position taken by the United States at
issue “was substantially justified” or “special circum-
stances make an award unjust.” Id. at158;28 U.S.C.
§2412(d)(1)(A).

TheEAJAspecificallyprovides:

Exceptasotherwisespecificallyprovidedbystatute,
acourtshallawardtoaprevailing party otherthan
the United Statesfeesandotherexpenses,inaddi-
tiontoanycostsawardedpursuanttosubsection(a),
incurredbythatpartyinanyecivilaction(otherthan
casessoundingintort),includingproceedingsforju-
dicialreviewofagencyaction,broughtbyoragainst
the United Statesinanycourthavingjurisdictionof
thataction,unlessthecourtfindsthatthepositionof
the United Stateswassubstantiallyjustifiedorthat
specialcircumstancesmakeanawardunjust.

28U.S.C.§2412(d)(1)(A).
Thus,astheSupre meCourtheldin Jean:

eligibilityforafeeawardinanycivilactionrequires:

(1) that the claimant be “a prevailing party”; (2) that
the Government’s position was not “substantially justi-
fied”; (3) that no “special circumstances make an award
unjust”;and,(4)pursuantto28U.S.C.§2412(d)(1)(B),
that any fee application be submitted to the court
within30daysoffinaljudgmentintheactionandbe
supportedbyanitemizedstatement.

496U.S.at158.
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ThedistrictcourtcorrectlyconcludedthatD  r.Ibra-
him was the prevailing party in this case. The third
andfourth Jean factorsarenotatissue. Theonlyre-
maining issue as to Dr. Ibrahim’s entitlement to fees is
whether the government’s position was substantially
justified.

A. SubstantialJust ification

Where,ashere,amovantundertheEAJAhasestab-
lished that it is a prevailing party, “the burden is on the
governmenttoshowthatitslitigationpositionwassub-
stantially justified on the law and the facts.” Cinci-
arelliv.Reagan ,729F.2d 801,806(D.C.Cir.1984). To
establishsubstantialjustification,thegovernmentneed
not establish that it was correct or “justified to a high
degree”—indeed, since the movantis established as a
prevailingpartyitcouldneverdoso = —butonlythatits
position is one that “a reasonable person could think it
correct,thatis,[thatthe position]hasareasonablebasis
in law and fact.”"® Piercev. Underwood ,487U.S.552,
565,566n.2(1988). Thatthegovernmentlost(onsome
issues)doesnotraiseapre sumptionthatitspositionwas
not substantially justified. = Edwards, 834 F.2d at 802
(citationomitted). Feesmaybedeniedwhenthelitiga-
tion involves questions of first impression, but “whether
anissueisoneoffirstimpressionisbutonefactorto be
considered.” United States v. Marolf , 277 F.3d 1156,
1162n.2(9thCir.2002).

When evaluating the government’s “position” under
the EAJA, we consider both the government’s litigation
position and the “action or failure to act by the agency

5 Thepartialdissentisincorrecttoviewtheissueassolelyafac-
tualone,aswemustconsiderthelawasappliedtothefact s.
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upon which the civil action is based.” 28 U.S.C.
§2412(d)(1)(B). Thus,thesubstantialjustificationtest

is comprised of twoinquiries, one directed toward the
government agency’s conduct, and the other toward the
government’s attorneys’ conduct during litigation. See
Gutierrez v. Barnhart , 274 F.3d 1255, 1259 (9th Cir.
2001). Thetestisaninclusiveone;weconsiderwheth -
er the government’s position “as a whole” has “a reason-
able basis in both law and fact.” Id.at1258,1261; see
alsoMeierv.Colvin ,727 F.3d867,870(9thCir.2013).

Thedistricteourt,invokingourdecisionin ~ Corbinv.
Apfel,149F.3d 1051 (9th Cir.1998), concluded that,in
exceedingly complex cases, a court may appropriately
determine whether the government was substantially
justified at each “stage” of the litigation and make a fee
award apportioned to those separate determinations.

It accordingly disallowed fees for discrete positions
takenbythegovernmentatdifferentstagesoftheliti-
gationbecause, initsview,thegovernment ’s positions
ineachinstanceweresubstantiallyjustified. Thisap-
proach was error, as it is contrary to the Supreme
Court’s instructions in Jean.

In Jean, the Supreme Court rejected the govern-
ment’s argument that it could assert a “‘substantial jus-
tification’ defense at multiple stages of an action.”
496U.S.at158 -59. Examiningthestatutorylanguage,
theCourtnotedthecompleteabsenceofanytextual sup-
portforthisposition.  Id. at 159. Moreover, “[sJubsec-
tion(d)(1)(A)r efers to an award of fees ‘in any civil ac-
tion’ without any reference to separate parts of the liti-
gation, such as discovery requests, fees, or appeals.”
Id. The Court also noted that “[t]he reference to ‘the
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position of the United States’ in the singularalsosug-
geststhatthe courtneed make onlyonefinding about

the justification of that position.” Id. Anamendment
to the EAJA made clear that the “‘position of the United
States’ means, in addition to the position taken by the
UnitedStatesinthecivilaction,theactionorfailureto

act by the agency upon which the civil action is based.”
Pub.L.No0.99 -80,§2(c)(2)(B),99Stat.183,185(1985)
(codified at 28 U.S.C. § 2412(d)(2)(D)). Asthe Court
reiterated, “Congress’ emphasis on the underlying Gov-
ernmentactionsupportsasingleevaluationofpastcon-
duct.” Jean,496U.S.at159n.7(citingH.R.Rep.No.
98-992, at 9, 13 (1984) (“[T]he amendment will make
clearthatthe Congressionalintentistoprovideforat-
torney feeswhen an unjustifiable agency action forces
litigation,andtheagencythentriestoavoidsuchliabil-

ity by reasonable behavior during the litigation.”), and
S.Rep. No.98 -586, at 10 (1984) (“Congress expressly
recognized ‘that the expense of correcting error on the
part of the Government should not rest wholly on the
party whose willingness to litigate or adjudicate has
helped to define the limits of Federal authority.”” (cita-
tionomitted))). The Jean Court concluded that “[t]he
singlefindingthatthe Government’s position lacks sub-
stantialjustification,likethedeterminationthataclaim-
ant is a ‘prevailing party,” thus operates as a one-time
thresholdforfeeeligibil ity.” Id. at160.

In sum, “[a]ny given civil action can have numerous
phases,” as evidenced by the case at hand. Id. at161.
But the Supreme Court clearly instructed, and almost
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allcourtshaveclearlyunderstood, ' that “the EAJA—
like otherfee -shiftingstatutes —favorstreatingacase

16 All but two circui ts agree that “the EAJA—Ilike other fee -
shifting statutes —favorstreating a case as aninclusive whole, ra-
ther than as atomizedline -items.” See Glenn v. Comm’r of Soc.
Sec.,763F.3d494,498 -99(6th Cir.2014)(adoptingasingleinquiry
testandnoting thatdistrictcourtscannotsimplycomparethenum-
ber of successful claims to the number of unsuccessful claimsina
single appeal) (“Rather, the question is whether the government’s
litigatingposition . . . isjustifiedtoadegreethatcouldsatisfya
reasonable person and whether it was supported by law and fact.”
(internal quotationmarks and citations omitted)); United States .
515Granby, LLC ,736F.3d309,315 -17(4thCir.2013)(co nsidering
the government’s pre- andpost -litigationconductasa wholeandnot-
ing that “an unreasonable prelitigation position will generally lead
to an award of attorney’s fees under the EAJA”); UnitedStatesv.
Hurt,676F.3d649,6563 -54 (8th Cir. 2012) (examining government’s
conductasawhole); Gomez-Belenov.Hold er,644F.3d139,145n.3
(2d Cir. 2011) (considering the government’s position as a whole ra-
therthanmakingseparatesubstantial justificationfindingsfor dif-
ferent stages of the proceedings); Wagner v. Shinseki , 640 F.3d
1255,1259(Fed.Cir.2011)(as  sessing the government’s litigation po-
sitionintotality); Saysanav.Gillen ,614F.3d1,5 -7(1stCir.2010)
(same); Hackettv. Barnhart ,475F.3d1166,1173 -74(10thCir.2007)
(same); Sims v. Apfel , 238 F.3d 597, 602 (5th Cir. 2001) (same);
United State s v. Jones , 125 F.3d 1418, 1428 -29 (11th Cir. 1997)
(same); Hanover Potato Prods., Inc. v. Shalala ,989 F.2d 123,131
(8dCir.1993)(adopt ingasingleinquirytest,thoughcontrarytoour
holding in this case, requiring a district court to “evaluate everysig-
nificant argumentmadebyanagency . . . todeterminei fthear-
gument is substantially justified” as “necessary to ... deter-
minewhether, asawhole , the Government’s position was substan-
tially justified”).

TheD.C.andSeventhCircuitsstand  aloneindecliningtoadopt
asingleinquirytest. = TheD.C. Circuithasrejected areading of
Jean that would preclude a claim -by-claim determination on the
ground that such a rule would render the EAJA a “virtual nullity”
becausegovernmentconductisn earlyalwaysgroupedwithorpart



38a

as an inclusive whole, rather than as atomized line -
items.” Id. at161 -62.

Ourdecisionin Corbin isinappositebecausethatcase
hinged on jurisdictional features present when we re-
view agency actions, but no t present here. 149 F.3d
1051. In Corbin,acaseinvolvingjudicialreviewofthe
agency’s denial of disability benefits, we upheld EAJA
fee awards that were apportioned tosuccessive stages
of theunderlying litigation, in which we reversed and

remandedforfurt herproceedingsbeforetheagency. '

of some greater, and presumably justified, action. AirTransport
Ass’n of Canada v. F.A.A.,156F.3d1329,1332(D.C.Cir.1998). In
the same vein, the Seventh Circuit has cautioned against taking “ju-
diciallanguageout of context,” reasoning that Jean “does not ad-
dress the question whether allocation is permissible under the
[EAJA] thusallowing an award of fees for the partofthegovern-
ment’s case that was not substantially justified.” Gatimiv.Holder ,
606F.3d344, 350(7thCir.2010). Weunderstandtheseconcerns,
butwethinkthatCongressclearlycontemplatedthedenialofattor-
neys’ fees even where some of the litigation conduct was unjustified
when it used the qualifying term “substantial” rather than “total” or
“complete.” See 28U.S.C.§2412(d)(1)(A); seealso UnitedStates
v. Rubin ,97F.3d373,375 -76(9th Cir.1996) (affirmingthedistrict
court’s denial of fees because the government was substantially jus-
tifiedin most, but notall, ofits positions). Further, we conclude
thatthishappenstancewill predominantly affect cases challenging
the government agency’s litigation position, and likely have little ef-
fect in cases where the government agency’s conduct is unjustified,
as EAJA “fees generally should be awarded where the government’s
underlying action was unreasonable even if the government ad-
vanced a reasonable litigation position.” Marolf,277F.3dat1159.

I “Remand” is something of a misnomer, albeit one oft used in
agency cases, as in fact “thecivilactionseekingjudicialreviewofthe

final decision,” Shalalav. Schaefer ,509U.S.292,299(1993)

(internal citation and quotation marks omitted ),isterminated,not
remanded.
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Id. at1052. Because Corbin prevailed upon judicial
review and was the prevailing party at that stage —
whatevertheultimatedispositionofhisdisabilityclaim
—he was entitled to EAJA attorneys’ fees. Id. at1053.
But,theadministrativereviewcontextisuniquebecause
thedifferentstagesofthelitigationarereviewedbydif-
ferent,unconnectedquasi -judicialsystems. Inadmin-
istrativereviewcases,weawardfeeswhenwevacatean
administrativedeterminationand requiretheagencyto
conductnewproceedings.  See,e.g. , Rueda-Menicucct
v.I.N.S. ,132F.3d493,495(9thCir.1997)(awardingfees
toprevailingpetitionersonapetitionforreviewfroma
Board of Immigration Appeals proceeding without re-
gardtowheth ertheywouldlatersucceedonunderlying
asylum claims, explaining that “the remand terminates
judicial proceedings and resultsinthe entry of afinal
judgment”); Kellyv. Nicholson ,463F.3d1349,1355 -56
(Fed. Cir. 2006) (reversing and remanding denial of
EAJAfeesafteranerroneous Agent Orange disability
determinationbythe DepartmentofVeterans Affairs);
Former Emps. of Motorola Ceramic Prods. v. United
States, 336 F.3d 1360, 1361 (Fed. Cir. 2003) (vacating
andremandingdenialof EAJAfeesafter =~ anerroneous
analysisofreadjustmentofbenefitsbytheDepartment

of Labor). Thiseligibility for feesariseswhetherthe
plaintiff challenges administrative actionunder a stat-
utespecificallyprovidingforreview,aswiththeexam-

ples above, or under an umbrella statute authorizing
challengestoagencyaction,suchastheAPA . Seee.g.,
Wood v. Burwell , 837 F.3d 969, 977 (9th Cir. 2016)
(granting “prevailing party” status for success on an
APA claim alleging procedural deficiencies, notwith-
standing p laintiffs’ later loss on their “substantive”
claims). Bycontrast,thevariousstagesatissuehere
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wereallpartofonelitigationinfederalcourt;thecase
was never returned to an agency for further proceed-
ings. Therefore, Corbin doesnotapply.

The district court thus erred in its piecemeal ap-
proach to substantial justification. Most fundamen-
tally, the agency position upon which these going  -on-
thirteenyearsoflitigationwasbased was not justified
atall, muchlesssubstantially. Thedistricte ourtcor-
rectlyrecognizedasmuch,finding: “The original sin—
Agent Kelley’s mistake and that he did not learn about
hiserroruntilhisdepositioneightyearslater =~ —wasnot
reasonable” under the EAJA. Whether the error is at-
tributabletothefailureto trainAgentKelley,thecounter -
intuitive nature of the form (check the categories that
doNOTapply),thelackofcross  -checkingorotherveri-
ficationprocedures,oranti -Muslimanimus(AgentKel-
leyinterviewed Dr. Ibrahim on December 23,2004, as
part o fan International Terrorism Investigation), the
precisecauseisirrelevantto,anddoesnotmitigate,the
lack of any basis to place Dr. Ibrahim on the list,
nor does it justify areductioninfees. * See Marolf,
277 F.3d at 1159 (holding  that EAJA “fees generally
should be awarded where the government’s underlying

18 Andevenif Corbin didapplytothiscase,thedistrictcou  rtmis-
applied Corbin becauseitevaluatedwhethereach individual argu-
mentateachstageofthelitigationwassubstantiallyjustified,rather
than the government’s positionateachstageasawhole.

1 Wemakenofindings,norcanweonappeal,astohowt hismis-
taken placement came about, and we ascribe no nefarious motiva-
tionstothe government as an entity. Again, we cannot know on
this record precisely why Dr. Ibrahim’s name was listed on the
TSDBwatchlisttobeg inwith.
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action was unreasonable even if the government ad-
vanced a reasonable litigation position”).

The district court correctly concluded that the gov-
ernment’s litigation position—to defend thein defensi-
ble, its No Fly list error ~—was not reasonable. As
the district court stated, “[t]he government’s defense
of such inadequate due process in Dr. Ibrahim’s
circumstance—whenshewasconcededlynotathreatto
nationalsecurity —wasnotsubstantially justified.”

Those conclusions should have been the end of the
district court’s EAJA eligibility analysis. After the
government engagedin years of scorched earthlitiga-
tion,itfinally conceded duringtrialin December 2013
that Dr. Ibrahim is “not a threattoourcountry. She
doesnotpose(andhasnotposed)athreatofcommitting
an act of international or domestic terrorism with re-
specttoanaircraft,athreattoairlinepassengerorcivil
aviation security, or a threat of domestic terrorism.”
ButthegovernmentknewthisinNovember2004,when
AgentKelleycompletedtheform;itknewitinJanuary
2005,whentheDHSagenttoldDr.Ibrahimshewasnot
ontheNoFlylist;anditwaswellawareofittwoweeks
after Dr. Ibrahim filed the underlying  action, when a
government agent ordered her “Remove[d] from ALL
watchlistingsupportedsystems(Forterroristsubjects:
due to closure of case AND no nexus to terrorism)” and
further stated that Dr. Ibrahim was not qualified for
placementoneithertheNo  FlyorTSA Selecteelists.
Yetknowingthis,the governmentessentially  doubled-
down overthe course ofthelitigation withano -holds-
barreddefense.

Thatsomeoftheargumentsmadealongthewayby
thegovernmentattorneyspassedthestraightfacete st
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untiltheywerereversedonappealdoesnotpersuadeus

that the government’s position was substantially justi-
fied.” And the courtis to consider the government
agencies’ conduct during thecourseofthislitigationas
well.  See 28 U.S.C.§2412(d)(2) (D) (“‘position of the
United States’ means, in addition to the position taken

2 Wedonotfindthatthegove  rnment’s defense of this litigation
wasunreasonableatallpointsofthelitigation. Instead,whatwas
not substantially justified was the government’s continued defense
ofissuesevenafterthereasonsjustifyingtheirdefensedisappeared.
Forexample, thegovernmentwasjustifiedininitiallyraisingstand-
ingarguments,butwasnotjustifiedincontinuingtoraisethesame
meritlessstandingargumentsonnumerousoccasionsoncethatissue
had been definitively resolved by both our court and the distric t
court. Inasimilarvein,whilethegovernmentmayhavebeenjus-
tifiedindefendingthislitigationandrefusingtotellDr.Ibrahimher
NoFlyliststatuspursuanttoits Glomar policy—apolicywhereby
the government refuses to confirm or deny the exis tence of docu-
mentsinresponsetoaFreedomofInformationActrequest, seeN.Y.
Times v. U.S. Dep’t of Justice, 756 F.3d 100, 105 (2d Cir. 2014),
amendedby T58F.3d436(2dCir.2014) —anyjustificationithadto
defend Dr. Ibrahim’s No Fly list status vanishedonceshewasmade
aware of her watchlist statuses and ithad admitted its mistakein
2013.

Further, when considering the government’s litigation position,
we also consider the government’s positions on discovery and other
non-meritsissues,i.e., the government’s conduct as a whole. See
United States v. Rubin , 97 F.3d 373, 375 (9th Cir. 1996) (citing
UnitedStatesv. Powell ,379U.S.48,57 -58(1964))(consideringgov-
ernment’s conduct during discovery when performing substantial
justificationinqu iry). Here,asdiscussedatlengthbelow,thegov-
ernmentplayeddiscoverygames,madefalserepresentationstothe
court, misused the court’s time, and interfered with the public’s right
ofaccesstotrial. Thus, the government attorneys’ actual conduct
during this litigation was ethically questionable and not substan-
tiallyjustified.
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bytheUnitedStatesinthecivilaction,theactionorfail-
uretoactbythe agencyuponwhichthecivilactionis
based”). From the suit’s inception, the government
agencies’ actions, including their on-again, off -again
placementofDr.Ibrahimonvariousgovernmentwatch-
lists;refusaltoallowhertoreenterthe UnitedStatesat
all,eventoattendherowntrial;anddelayofher U.S. -
born, U.S. -citizen daughter’s attendance attrial, were
unreasonable and served only to drive up attorneys’
fees. Indeed, as a consequence of the government’s con-
duct,Dr.Ibrahimwasdeposedin London, England, as
opposed tothe Northern District of California =~ —which
alsodroveupthecostsand  fees.

In sum, neither the agencies’ conduct nor the govern-
ment’s litigation position was substantially justified.*

% The partial dissent argues that “Supreme Court precedent re-
quires that we allow the district court to make [the] determination”
as to whether the government’s position wassubstantiallyjustified.
Concurring & DissentingOp.at78(citing  Pierce,487U.S.at560);
seealsoid. at78-81. Notso. Thedissentisactuallyquotingfrom
theportionofthe Pierce decisionwhere Justice Scaliais deciding
whichofthethreegen eralstandardsofreviewshouldapplytothe
district court’s “substantial justification” determination—de novo,
clearerror,orabuseofdiscretion. Pierce,487U.S.ath58. Hede-
cidesthattheabuseofdiscretionstandardappliesbecausetheap-
propriatedegreeofdeferenceisinherentinthestandarditself. Id.
atbh9 -63. Here,weapplied theabuse of discretionstandard and
concluded the district court abused its discretion. Notably, in
Pierce,theCourtalsodeclaredthatanabuseofdiscretionst andard
will “implement our view that a ‘request for attorney’s fees should
not result in a second major litigation.”” Id. at563(quoting Hemns-
ley,461U.S.at437). Butthatisexactlywhathashappenedhere.
Seeinfra PartV. Weh avealreadyengagedinthe “unusual ex-
pense” of reviewing over 7,000 pages of record and over 1,000 pages
oftrialexhibits, Pierce,487 U.S.at560,andweseenofurthe  rneed
totriplicatethiswork.
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The EAJA mandates that attorneys’ fees be awardedto
Dr. Ibrahim’s attorneys, subject only to reasonableness
review. Jean,496U.S.at161 . “Itremains for the dis-
trict court to determine what fee is ‘reasonable.””
Hensley,461U.S.at433.

B. Reasonableness

In Hensley, the Supreme Court set out a two -
prongedapproachfordeterminingtheamountoffeesto
beawardedwhenaplaintiffprevailsononlysomeothis
claims for relief or achieves “limited success.” Soren-
sonv. Mink ,239F.3d1140,1147(9thCir.2001)(citing
Hensley,461 U.S.at436 -37). First, we ask, “did the
plaintifffailtoprevailonclaimsthatwereunrelatedto
the claims on which he succeeded?” Hensley,461U.S.
at 434. This inquiry res ts on whether the “related
claimsinvolve acommon core of facts or arebasedon
related legal theories,” Webbv. Sloan ,330F.3d 1158,
1168 (9th Cir. 2003) (citing ~ Hensley,461 U.S. at 435),
with “the focus . .. onwhethertheclaimsaroseout
ofacom mon course of conduct,” ¢d. at1169(emphasis
added) (citing Schwarz, 73 F.3d at 903 (interpreting
Hensley)). Second, we ask whether “the plaintiff
achieve[d]alevel ofsuccessthatmakesthehoursrea-
sonablyexpendedasatisfactorybasisformakingafe e
award?” Hensley,461U.S.at434. Ifthecourtcon-
cludes the prevailing party achieved “excellent results,”
itmaypermitafullfeeaward —thatis,theentiretyof
thosehoursreasonablyexpendedonboththeprevailing
andunsuccessfulbutrelatedelai ms. Id. at435; Schwarz,
73F.3dat905 -06.
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1. “Unsuccessful Claims”

The district court erroneously determined that Dr.
Ibrahim was entitled to reasonable fees and expenses
withrespecttoonly herprocedural due process claim,
which provided herwith substantialrelief,and herre-
lated substantive due process and APA claims. Be-
cause Dr. Ibrahim’s equal protection, APA, substantive
due process, and First Amendment claims “would not
lead toany greaterreliefthan [what the district court
had] already ordered,” the district court declined to
reachthem. Thedistrictcourtthentreatedtheseun-
reached claims asunsuccessful,evenwhileacknowledg-
ing that Dr. Ibrahim “did not outright lose on these
claims,” and disallowed counsel’s reasonable fees and ex-
penses on the “unrelated” First Amendment and equal
protectionclaims. Thisoverallapproachwaserror.

The Hensley Courtrecognizedthatincomplexcivil
rightslitigation, plaintiffs may raise numerous claims,
notall of whichwillbe successful: “Litigantsingood
faithmayraise alternative legal grounds for a desired
outcome, and the court’s rejection of or failuretoreach
certaingroundsisnotasufficientreasonforreducinga
fee. The result is what matters.” Hensley,461U.S.
at435(emphas is added). And where, as here, “a plain-
tiff has obtained excellent results, his attorney should
recover a fully compensatory fee.” Id. The district
court’s rationale—that because Dr. Ibrahim won sub-
stantialreliefononeclaim,anditwasthereforeunne c-
essary toreach her other equally pursued claims that
couldalsoleadtothesamerelief,nofeeswereavailable
fortheunreachedclaim —turns Hensley onitshead.
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Weareawareofnocourtthathasheldthataplaintiff
whoobtainsfullreliefonsomec  laims,therebyrender-
ing it unnecessary to reach the remaining claims, “lost”
on the unreached claims. When confronted with this
question,our sistercircuitsthathaveaddressedtheis-
sue have uniformly declined to adopt the district court’s
analysis. T he Sixth Circuit “decline[d] the govern-
ment’s invitation to apportion [plaintiff’s]attorneyfees
to the single claim addressed in [its] previous opinion.”
Sakhawativ. Lynch ,839F.3d476,480(6th Cir.2016).
TheEighthCircuitalsorefusedtoreducef = eeswherethe
district court found in plaintiffs’ favor on their state
claimwithoutreachingthefederalclaims,becauseplain-
tiffs’ federal claims “were alternative grounds for the re-
sult the district court reached” and “plaintiffs fully
achieved[their] goalbyprevailingontheirstateconsti-
tutional claim.” Emeryv. Hunt ,272F.3d1042,1047
(8th Cir.2001). AndtheSeventh Circuitrejectedde-
fendants’ argument that plaintiff did not suceceed on her
sexual harassment claim where “the court did not find
in [defendant’s] favor on the sexual harassment claim; it
merely did not reach the merits of the issue.” Dunning
v. Sitmmons Airlines, Inc .,62F.3d 863,874 (7th Cir.
1995).

We agree with our sister circuits that a district court’s
“failure to reach” certaingroundsdoesnotmakethose
grounds “unsuccessful,” and conclude that the district
court clearly erred in holding that Dr. Ibrahim’s
unreached claims were “unsuccessful.”

2. RelatedClaims

Thedistrictcourtandtheoriginalpanelexacerbated
thiserrorinanalyzing whether the claims the district
court did not reach were related to her successful
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claims. ThedistrictcourtcorrectlyconcludedthatDr.
Ibrahim’s substantive due process and APA claims were
related toherprevailingproceduraldue  processclaim
and allowed recovery of some of those fees and ex-
penses. Without much analysis, however, the district
courtalsoconcludedthatherequalprotectionandFirst
Amendment claims werenotrelated “because they in-
volveddifferentevidence, diff erenttheories,andarose
from a different alleged course of conduct.” The three-
judgepanelsteppedintothebreachwithitsnewlyde-
vised “mutually exclusive” rationale to determine that
the claims were unrelated because, aftertrial, the dis-
trictcourt foundthatDr.IbrahimwasplacedontheNo
Fly list due to negligence, and her First Amendment
andequalprotectionclaimsallegedintentionaldiscrim-
ination. Thethree -judgepanelconcludedthatthetwo
mens rea requirements were “mutually exclusive.”

But both the district court andthenow  -withdrawn
opinionfailedtofollowclearprecedenttothecontrary.
TheCourtmadeclearin = Hensley that,whilehoursspent
on an unsuccessful claim “that is distinct in all respects
from [the plaintiff’s] succes sful claim” should be ex-
cluded, “[w]here a lawsuit consists of related claims, a
plaintiffwhohaswonsubstantialreliefshouldnothave
his attorney’s fee reduced simply because the district
court did not adopt each contention raised.” 461U.S.
at440. Construingthe Hensley Court’s statement that
claims are “unrelated” if they are “entirely distinct and
separate” from the prevailing claims, we have held that
“related claims involve a common core of facts or are
based on related legal theories.” Webb, 330 F.3d at
1168(citationsomitted). Wedonotrequirecommonal-
ityof both facts and lawtoconcludethatclaimsarere-
lated. Id. Rather “the focus is to be on whether the
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unsuccessfulandsuccessfulelaimsaroseoutofthesame

‘course of conduct.” If they didn’t, they are unrelated
under Hensley.” Schwarz,73F.3dat903. Thethree -
judge panel’s introduction of the mutual-exclusivitytest
is contrary to Supreme Court  precedent,” our prece-
dent,” and the precedent of every other circuit inter-

preting Hensley thathasaddressedthequestion. * We

2 See,e.g. , Hensley,461U.S.at438(concludingthat, despitethe
differences in legal theories and some facts, “[gliven the interrelated
natureofthefactsandlegaltheoriesinthiscas e,theDistrictCourt
didnoterrinrefusingtoapportionthefeeaward mechanicallyon
the basis of respondents’ success or failure on particular issues”).

B See,e.g. , Webb,330F.3dat1169(holdingthatthe plaintiff’s un-
successful false arrest claim was “unquestionably” related to the
successfulclaimsforfalseimprisonmentandmaliciousprosecution,
andallowinghisattorneytorecoverfeesfortimespentinpursuitof
that claim because “all [of plaintiff’s]cla imsaroseoutofacommon
core of facts and acommon course of conduct: Plaintiff’s arrest,
detention, and prosecution”); seealsoThornev.CityofElSegundo
802F.2d1131,1142(9th Cir.1986) (reasoningthatapolicedepart-
mentelerk -typist’s claims fordiscriminatoryhiringandunconstitu-
tionally obtained information could be related because they both
concerned apolygraph interview she underwent during which the
department discussed her sexual history);  ¢f. Schwarz ,73F.3d at
902-04 (determiningt hat an employee’s claims of employment dis-
criminationagainstofficesinPhoenix,ArizonaandPortland,Oregon
were distinet because they were predicated on independently dis-
criminatory conduct by different actors, relating to different em-
ploymentposition s,indifferentstates).

% See, e.g. , Murphyv. Smith ,864 F.3d 583,586 (7th Cir. 2017)
(“Where claims are closely related, however, a plaintiff who obtains
excellentresultsshouldrecoverafullycompensatoryfeeevenifhe
didnotprevailoneveryco ntentioninthelawsuitorifacourtre-
jectedordidnotreachcertaingroundssupportingtheexcellentre-
sult.” (citation omitted)); Sakhawati v. Lynch ,839 F.3d 476,480
(6thCir.2016)(decliningtoreducefeeswherealloftheclaims per-
tainedtoone asylumapplicationandrelatedevidence); SecurityPoint
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Holdings, Inc.v. Transp. Sec. Admin. ,836F.3d 32,41 (D.C. Cir.
2016) (“We believe that [the plaintiff’s]petitionforreviewpresented
onlyoneclaimforrelief —that TSA’s denial of the cease-and-desist
requestwasunlawfulandmustbesetaside. Itsassertionofseveral
distinct grounds doesnotcreate multiple claims. Butevenifwe
treated thevariousgroundsasseparate claims,theyarerelatedin
thesensemeantby Hensley.” (citation omitted)); Wal-MartStores,
Inc.v. Barton ,223F.3d770,773(8th Cir.2000) (applying Hensley
t042U.S.C.§2000e -5(k)andfindingthatthe plaintiff’s “state claims
of assault and battery, outrage, and negligent retention shared a
common core of facts with her Title VII claims, all of which arose

from [the defendant’s] alleged sexual harassment of [the plaintiff]”);
United States v. Jones , 125 F.3d 1418, 1430 (11th Cir. 1997)
(“[Ulnder Hensley,aplaintiffwhohasprevailedagainstthe United
States on one claim may recover for all the hours reasonably ex-
pendedonthelitigation eventhoughheorshefailed toprevail on
otherclaimsinvolvingacomm oncoreoffactsorrelatedlegaltheo-
ries.”); JaneL.v.Bangerter ,61 F.3d 1505,1512 (10th Cir. 1995) (“We
haverefusedtopermitthereductionofanattorneysfeerequestif
successful and unsuccessful claims are based on a ‘common core of
facts.” ... Claims are also related to each other if based on ‘re-
lated legal theories.”” (citations omitted)); Keelyv. MeritSys. Prot.
Bd.,793F.2d1273,1275 -76(Fed.Cir.1986)(rejectingthegovern-
ment’s argument that the court should reduce attorneys’ fees and
individually evaluate each of the  plaintiff’s separate arguments
wheretheplaintiffonlyprevailedonone);  Citizens CouncilofDel.
Cty.v.Brinegar , 741 F.2d 584, 596 (3d Cir. 1984) (concluding that “it
isclearthattherewasasufficientinterre  lationshipamongthees-
sentialclaimsadvancedbytheplaintiffinthecourseofthelitigation
thatthedistrictcourtwasnotrequiredtoapportionfeesbasedon

the success or failure of any particular legal argument advanced

by the plaintiffs”); cf. P aris v. U.S. Dep’t of Hous. & Urban Dev.,
988F'.2d236,240(1st Cir.1993) (concluding,inthecontextofana-

lyzing arelated provision ofthe Fair Housing Act, thatifthecase
involves what is essentially a single claim arising from “a common
nucleuso f operative fact,” and the plaintiff advances separate legal
theories that “are but different statutory avenues to the same goal,”
then all of the time should be compensable), overruled on other
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areawareofnoothercourtthathasadopted themutual -
exclusivitytest,andwenowdisavowitsuseasastand-
ardforrelatedness.

All of Dr. Ibrahim’s claims arose from a “common
course of conduct” and are therefore related under
Hensley. See Webb , 330 F.3d at 1169. The First
Amended Complaint at bottom was a challenge to “de-
fendants’ administration, management, and implemen-
tation of the ‘No-Fly List.”” Specifically, Dr. Ibrahim
alleged that the mannerinwhich the government cre-
ated,maintained,updated,anddisseminatedtheNoFly
listledtothehumiliatingtreatmentsheexperiencedat
SFOinJanuary2005andafterwards,asshewasunable
tolearn whethershewasonoroffthelistorwhyshe
wasplacedthereinthefirstplace. Sheallegedseveral
alternativetheoriesforthistreatment,fiveofwhichul-
timately went to trial against the federal government.
That the government’s actions arose fromnegligenceor
unconstitutionalanimuscouldnothavebeenknownun-
tilthecasewastried,andwestilldonotknowwhether,

grounds by Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep’t of
Health&HumanRes. ,532U.S.598(2001).

Only the Second Circuit has interpreted  Hensley to allow the
lodestarreductionsincaseswheremultipleclaimsinvolveacommon
nucleusoffact.  Kassimv. CityofSchenectady ,415F.3d246,256
(2d Cir. 2005) (“[A] district judge’s authority to reduce the fee
awardedtoaprevailingplaintiffbelowthelodestarbyreasonofthe

plaintiff’s ‘partial or limited success’ is not restricted ... to
cases of multiple discret e theories. ... ”). TheFourthan d
Fifth Circuits have not yet reached this issue. See Vaughns by

Vaughns v. Bd. of Educ. of Prince George’s Cty.,770F .2d1244,1245
(4th Cir. 1985) (affirming the district court’s fee determination based
onthestandardofreview,andnotreachingwheth eritsrelatedness
analysis,whichfocusedonwhethertheclaimsarosefromacommon
courseofconduct,wasaccurate).
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in addition to Agent Kelley’s negligence in placing her
on the No Fly list, the government’s initial interest in
Dr.Ibrahimstemm edfromitsallegedlyheightenedin-
terestin foreign students from Muslim countries here
onU.S.studentvisas, * orher husband’s recent visit, or
herregularattendanceatamosque,orherinvolvement
inthe IslamicSociety of Stanford University, which, if
true,wouldhaveshowndiscriminatoryintent. Andbe-
causethedistrictcourtdidnotreachthe First Amend-
ment and equal protection claims, we will never know
whetherplacementontheTSDBwasaresultofdiscrim-
ination on the basis of her race, religi on, country of
origin,orassociationwithMuslimsand Muslimgroups.

There is no question that all of these claims arise
from the government’s common course of conduct to-
wardDr.Ibrahim. Toholdotherwisewouldignorethe

% In opening argument at trial, Dr. Ibrahim’s attorney Elizabeth
Pipkinstated:

InanotherHomelandSecuritypresidentialdirective,the  pres-
identcallsfortheendof  abuseofstudentvisas andincreased
thescrutinyofforeignstudentsduringthetimethatDr.Ibra-
himwasstudyingatStanford. InthemonthspriortotheNo-
vember2004 presidential electionand continuing upuntilthe
inauguration,thegovernmentrampedupitseffortstointerro-
gateMuslimsinAmericainanationaldragnetcalledtheOcto-
berPlan,orOperationFrontLine.

The government’s decision to target foreign students had a
strong effect onthe Muslim student commun ity at Stanford.
Thatcommunity emaileditsmembers,including Dr. Ibrahim,
toadvisethemthattheremaybeanincreasedlikelihoodthat
lawenforcementwouldcontactthemandthatiftheywerecon-
tacted,theyshouldcooperate.

Thedistrictcourtnever madeafactualfindingregardingwh ether
thisallegationwastrue.
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realities oflawyering. Ash ere,thekeyquestionina
lawsuitisoftennotwhathappened —butwhy. Before
thelitigationbeginsandwhileitisongoing,theplaintiff
andherlawyerscannotknowforsurewhysomeoneelse
didsomething,butmay,ashere,haveevidence suggest-
ingvari ouspossibilities. So,ashere,theplaintiffraises
alternativeclaimsandtheoriesasto =~ whysomethingwas
done,someofwhichmaybeultimatelyinconsistent,with
regard to asingle set of facts. The plaintiff’s claims
arethentested by dispositive  motions, discovery, and
perhaps (as happened here) trial. The fact that one
claimortheoryiseventuallydeterminedtobetruedoes
notmeanthattheclaimswereunrelatedtooneanother.

Itis common to plead that a defendant committed
some act “intentionally, knowingly, or recklessly,” or
simultaneously to bring different claims premised on
distinctmentalstates. Thiswidelyacceptedlitigation
strategy is accommodated by the clear standard pro-
nounced by the Supreme Courtand previously applied
by o ur court, which focuses onwhether the claims are
premised on an “entirely distinct and separate” set
of facts, not whether they are based on different “mental
states.” The analysis in the now-withdrawn opinion
shows that had it applied the correct stand  ard, it
would have recognized that all of Dr. Ibrahim’s claims
werebasedonthesamesetoffacts ~ —theplacementof
Dr. Ibrahim’s name on the government’s watchlists—
regardless of what “mental state” was required to prove
each particular claim.  Ibrahim 111,835 F.3d at 1063
(“[T]f the government negligently placed [Dr.] Ibrahim
onitswatchlists becauseit failed toproperlyfillouta
form,thenitcouldnotatthesametimehaveintention-
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allyplaced[Dr.]Ibrahimonthelistbased on constitu-
tionally p rotected attributes [Dr.] Ibrahim possesses,
and vice versa.”).

Allowing hindsight to creep in to fee awards also
would put lawyers in an untenable ethical position.
Resjudicatabarsclaimsthatcouldhavebeenraisedin
anearlierlitigationthataris e out of the same “transac-
tional nucleus of facts.” Owens v. Kaiser Found.
HealthPlan, Inc. ,244F.3d708,714(9thCir.2001)(in-
ternal quotationmarks and citationomitted). Ethical
obligations—orperhapsmorelikely,the specterofmal-
practiceliabil ity—thusrequirealawyertobringallrea-
sonablyrelated,viableclaimsinasingleaction.  ** But

% Qursistercircuitshaverecognizedthedifficulttaskfacinglaw-
yersnavigatingthecomplexitiesofcivilrightslitigation. TheD.C.
Circuit,forexample,hasemphasizedthat

[a]law yerwhowinsfullreliefforherclientononeofseveral

relatedclaims . . . isnotapttobecriticized becausethe
courtfailedtoreachsomeofthegrounds,orevenru ledagainst
theclientonthem. . . . Afterthefact,itisofcourseeasier

to identifywhichargumentswerewinnersandwhichwerelos-
ers and state forcefully how an attorney’s time could have been
betterspent. Butlitigationisnotanexactscience. Insome
cases, the lawyer’s flagship argument may not carry the day,
while the ¢ ourt embraces a secondary argument the lawyer
ratedlessfavorably.  Thatispreciselywhylawyersraiseal-
ternativegrounds —apracticewhichisexplicitlysanctionedby
ourRulesofCivilProcedure.
Goos v. Nat’l Ass’n of Realtors,68F.3d1380,1386(D. C.Cir.1995);
seealsoid .at1384 -86.

The Seventh Circuit similarly has rejected the panel’s ex post
approach:

For tactical reasons and out of caution lawyers often try to
state their client’s claim in a number of different ways, some
of which may fall by the wayside as the litigation proceeds.
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thethree -judge panel’s “mutually exclusive” ruleraises
thepossibilitythatsomefraction(perhapsasubstantial
one) of these reasonably related, ethicall y compelled
claims, which alawyer mustresearch andlitigate, will
beexcludedfromafeeaward.

Dr. Ibrahim’s lawyers may have violated their ethical
duties and risked malpractice if they had failed to
bringallclaimsthattheirelientcouldpresentin good
faith. See ModelRulesofProf ’l Conduct r. 1.3 cmt.
(Am. Bar Ass’n 2016) (“A lawyer should pursue a
matter on behalf of a client despite opposition, ob-
struction or personal inconvenience to the lawyer,
and take whatever lawful and ethical measures are
requiredtovindicatea client’s cause or endeavor.”).
Dr.Ibrahimandherlawyersfaced anuphill battle.

The governmentvigorously defended this case, and
Dr. Ibrahim did not have access to meaningful dis-
coveryuntilafewmonthsbeforetrial,afteryearsof
litigation and two appeal s—she was fighting blind

Thelawyerhasnorighttoadvanceatheorythatiscompletely
groundlessorhasnofactualbasis,butifhepresentsaconge-
riesoftheorieseachlegallyandfactuallyplausible,heisnotto
be penalized just because some, or even all but one, arere-
jected,providedthattheoneoronesthatsucceedgivehimall
thather easonablycouldhaveaskedfor.

Lenardv. Argento ,808F.2d1242,1245 -46(7th Cir.1987). Other
circuits are in accord. See, e.g. , Jordan v. City of Cleveland
464 F.3d 584, 604 (6th Cir. 2006) (“[L]itigation is not an ‘exact sci-
ence: Lawyerscannot preordainwhich claimswill carry the day

and which will be treated less favorably.”); Robinsonv. CityofEd-
mond, 160 F.3d 1275,1283 (10th C  ir. 1998) (“Litigants should be
giventhebreathingroomtoraisealternativelegalgroundswithout
fearthatmerelyraising analternativetheorywillthreatentheat-
torney’s subsequent compensation.”).
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against the Many -Faced Bureaucratic God. ** And
as demonstrated by the complex and longstanding
proceduralhistory,itwasnotevenclearthatDr.Ib-
rahim could advance the case beyond the dismissal
stage.

Applying the correct “common course of conduct”
test to Dr. Ibrahim’s claims for procedural and substan-
tivedueprocess,violationsofherFirstAmendmentand
equalprotectionrights andthe APA,we concludethat
Dr.Ibrahimmeetsthefirstprongof  Hensley. Allof
Dr. Ibrahim’s claimsarosefromherwrongfulplacement
ontheNoFlylist,andarethereforerelated. Feesfor
eachoftheseclaimsarethusrecoverable. Allofthese
claims derive from the government’s interest in Dr. Ib-
rahim’s activities, which led to her placement ontheNo
Flylist,herplacementonandoffvariousotherwatch-
lists (which the district court deemed “Kafkaesque”),
her attempts tolearnwhy shewas onthe No Fly list,
her attempts to get herself removed from the No Fly
list, and the government’s intransigenceinsettingthe
record straight for almost a decade. As the district
court found, this treatment had a “palpable impact, lead-
ing tothe humiliation, cuffing, and incarceration of an
innocent and incapacitated air traveler.” Dr. Ibra-
him’s “litany of troubles” flow directly from her errone-
ousplacementonthe NoFlylist,asdoalloftheclaims
thatwenttotrial. Noneoftheclaimswasdistinctor
separablefromanother,andeachclaimsoughtthesame
reliefDr.Ibrahimultimatelyobtained.

20 SeeGameofThrones: ~ TheRedWoman (HomeBoxOf fice,Inc.
broadcastApr.24,2016).
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3. LevelofSuccess

Dr. Ibrahim also satisfied Hensley’s second prong
because she “achieved a level of success that makes the
hoursreasonablyexpendedasatisfactorybasisformak-
ing a fee award.” Sorenson,239F.3dat1147(internal
punctuationomitted)( quoting Hensley,461U.S.at434).
The district court found that Dr. Ibrahim had only “lim-
ited” success. We disagree.

TheachievementofDr.Ibrahimandherattorneysin
successfully challengingher NoFlylistplacementand
forcingthegovernmenttof ix its error was not just “ex-
cellent,” but extraordinary. Hensley,461U.S.at435.
Althoughthisisnotaclassaction,and thus we assess
Dr. Ibrahim’s individual success, the pathbreaking na-
tureofherlawsuitunderscoresherachievement. Dr.
Ibrahim wasthefirstpersonevertoforcethe govern-
menttoadmitaterroristwatchlistingmistake;toobtain
significantdiscoveryregardinghowthe federal watch-
listing system works; to proceed to trial regarding a
watchlistingmistake;toforcethegovernment  totrace
andcorrectallerroneousrecordsinitscustomerwatch-
listsanddatabases;torequirethegovernmenttoinform
awatchlistedindividualofher TSDBstatus;andtoad-
mitthatithassecretexceptionstothewatchlistingrea-
sonable suspicionstand ard. Dr.Ibrahim,inherfirst
appealtoourcourt,establishedthatdistrictcourtshave
jurisdiction over challenges to placement on terrorist
watchlists, including the No Fly list. Ibrahim I,
538F.3dat1254 -57. Inhersecondappeal,sheestab-
lished thatevenalienswhovoluntarilydepartfromthe
U.S.havestandingtobring constitutional claims when
they have had a significant voluntary connection with
theU.S. IbrahimlIl ,669F.3dat993 -94. Moreover,
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on herjourney,Dr.Ibrahimestablishedimpo rtantprin-
ciples of law, benefiting future individuals  wrongfully
placed on government watchlists. Previously, most
suchchallengesfailedatthepleadingstage. See, e.g. ,
Shearson v. Holder , 725 F.3d 588 (6th Cir. 2013);
Rahmanwv. Chertoff ,No.05C3 761,2010WL 1335434
(N.D.Ill.LMar.31,2010);  Scherfenv. U.S. Dep’t of Home-
land Sec. , No. 3:CV -08-1554, 2010 WL 456784 (M.D.
Penn. Feb. 2, 2010); Green v. Transp. Sec. Admin.
351F.Supp.2d1119(W.D.Wash.2005).

Dr. Ibrahim’s victory affected more than just her
case—it affected the way all individuals can contest
theirplacementonthesewatchlists. * TheEAJA

restsonthepremisethatapartywhochoosestoliti-
gateanissueagainsttheGovernmentisnotonlyrep-
resentinghisorherownvestedin  terestbutisalso
refining and formulating public policy. Anadjudi-
cationorcivilactionprovidesaconcrete,adversarial
test of Government regulation and thereby insures
thelegitimacyandfairnessofthelaw.

EscobarRuizv.I.N.S. ,813F.2d283,288 (9thCir.1987)
(quoting H.R.Rep. No.1418,at10(1980)). Dr.Ibra-

him refined federal watchlisting policy by creating a
roadmap for other similarly situated plaintiffs to seek
judicialredressforallegedwrongfulplacementongov-
ernmentwatchlists. #

B Thegovernmenthassincechangeditspolicyregardingcontest-
ingplacementonthe NoFlylist. Itnowallowscertaincategories
ofindividualstochal lengetheirNoFlyliststatus.

% Forexample,in Latifv. Holder , 28 F. Supp.3d 1134 (D. Or.
2014), where U.S. citizens and lawful permanent residents chal-
lenged their allegedly wrongful placement on the No Flylist, the
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The significance of Dr. Ibrahim’s roadmap cannot be
overstated. Anypersoncould have the misfortune of
being mistakenly placed on a government watchlist,
andthe consequencesaresevere. * Placementonthe

30

district court held atthe summary judgment stage that the DHS
TravelerRedressInquiryProgrampro cess “falls far short of satis-
fying the requirements of due process,” and that “the absence of any
meaningfulprocedurestoaffordPlaintiffstheopportunitytocontest
theirplacementontheNo -Fly List violates Plaintiffs’ rights to pro-
ceduraldueproces s.” Id. at1161. Inevaluatingtheprocedural
dueprocessfactorsfrom Mathewsv.Eldridge ,424U.S.319(1976),
the Latif court cited to Dr. Ibrahim’s case, the only available case
involvingadueprocesschallengetowatchlistingprocedures,tofind
that the plaintiffs had been deprived of their liberty interests
in travel, and that the DHS redress process contains a high risk
of erroneous deprivation of constitutionally -protected interests.
28F.Supp.3dat1148,1152 -53. Today,relieffromNoF1 ylister-
rorsiswidelyrecognizedasavailable. See, e.g. ,MurtazaHussain,
Howa Young American Escapedthe No Fly List , Intercept (Jan.
21,2016,4:30 AM), https://theintercept.com/2016/01/21/how -a-young-
american-escaped-the-No-Fly-list/.

30 Asof20 14,itwasreported thatthere are 680,000 individuals
listedinthe TSDBand47,000individualslisted onthe No Flylist,
and that these lists are littered with errors. See Ibrahim 11
669F.3dat990(notingthattherearesignificantnumbersoferron e-
ousplaceme ntsonthefederalwatchlists).

31 Placement on the No Fly list can also affect an individual’s visa
eligibility,lead to arrestand temporaryincarceration,and be con-
sideredintheprobablecauseinquiryofabaildetermination. See
UnitedSt atesv. Duque ,No.CR -09-265-D,2009WL3698127,at*5
(W.D. Okla. Nov. 2,2009) (describing presence on the VGTOF as
part of “officers’ collective knowledge” reasonably used to determine
probable cause for an arrest). What is more, “[the U.S. govern-
ment] sharestheTSDB[watchlistingdatabase]with22foreigngov-
ernments,” so there are doubtless international repercussions even
ifalistedpersonnevertriestoentertheUnitedStates,flyoverU.S.
airspace,orusealU.S.carrier. IbrahimlII ,669F.3da t993.
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No Fly list, if left unchanged, prevents anind ividual
from ever boardinganairplanethattouchesthevastex-
panseofU.S.airspace. Travelbyairhasbecomeanor-
malpartofourlives,whetherforwork,vacations,funer-

als, weddings, or to visit friends and family. In2017
alone, therewere 728mil lionairline passengersinthe
UnitedStates. * Itisdebilitatingtolosetheoptionto
fly to one’s intended destination. Today, those mis-
placed on the No Fly list can contest that placement,

and, if misplaced, regain their right to flight. See
Saenzv.Roe , 526 U.S. 489, 498 (1999) (“[T Jhe ‘constitu-
tional right to travel from one State to another’ is firmly
embedded in our jurisprudence.” (quoting UnitedStates
v.Guest ,383U.S.745,757(1966))).

A full award of attorneys’ fees here is consistent with
the EAJA’s goal of creating a level playing field in cases
inwhichthereisanimbalance of powerandresources.
“The EAJA grew out of a concern for the unequal posi-
tionoftheindividual vis avis aninsensitive and ever -
expandinggovernmentalburea ucracy. TheHouseRe-
portexpresses concernabout the fact that ... the
governmentwithitsgreaterresourcesandexpertisecan
in effect coerce compliance with its position.” Escobar
Ruiz,813F.2dat288(internalquotationmarksandci-
tationomitte d). Dr.Ibrahim —aprofessorandperson
ofordinarymeans —did nothavetheresourcestopayan
attorney to pursue her claims, which ultimately cost
more than $3.6 million dollars to litigate. And the
small seventeen -lawyerlawfirm thatrepresented her,
McManisFaulkner,hadsimilarlylimitedresources,but,

32 SeeAirlineActivity:  National Summary (U.S. Flights) ,Bu-
reauTransp.Stats.,https://www.transtats.bts.gov /(lastvisitedJuly
26,2018).
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when othersrefused, they agreed to take on her case,
uncertain whether they would ever be compensated.
Ontheothersideofthetablewasthe governmentand
itsvirtuallyunlimitedresources. Thego vernmenthad
a team of twenty -six lawyers —more lawyers than
McManisFaulkneremployed —andspentatleast13,400
hours—inotherwords,558daysofonepersonworking
24hoursaday —vigorouslydefendingthislitigation.

Accordingly,we find that Dr.Ibrahi machieved ex-
cellent results and is therefore entitled to reasonable
feesconsistentwiththatoutcome.

C. BadFaith

Generally, attorneys’ fees are capped under the
EAJAat$125perhour. 28 U.S.C.§2412(d)(2)(A)i).
TheEAJAprovides,however,that “[t]he United States
shall be liable for such fees and expenses to the same
extent that any other party would be liable under the
common law.” 28U.S.C.§2412(b). Thus,underthe
common law a court may assess attorneys’ fees against
thegovernmentifi t has “acted in bad faith, vexatiously,
wantonly, or for oppressive reasons.” Rodriguez v.
UnitedStates ,542F.3d704,709(9thCir.2008)(quoting
Chambersv. NASCO, Inc. ,501U.S.32,45 -46(1991)).
“[W]e hold the government to the same standard of good
faiththatwedemandofallnon -governmental parties.”
Id. The purpose of such an award is to “deter abusive
litigation in the future, thereby avoiding harassment
and protecting the integrity of the judicial process.”
Copeland v. Martinez , 603 F.2d 981 , 984 (D.C. Cir.
1979). “The district court may award attorney fees at
marketratesfortheentirecourseoflitigation,including
timespentpreparing,defending,andappealingthetwo
awardsofattorneyfees,ifitfindsthatthefeesincurred
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duringth evariousphasesoflitigationareinsomeway
traceable to the [government’s] bad faith.” Brownw.
Sullivan, 916 F.2d 492, 497 (9th Cir. 1990). Andin
evaluatingwhetherthe governmentactedinbad faith,

we may examine the government’s actions that precipi-
tated the litigation, as well as the litigation itself.
Rawlingsv. Heckler ,725F.2d1192,1195 -96 (9th Cir.
1984); seealsoHallv. Cole ,412U.S.1,15(1973)(con-
cluding that “the dilatory action of the union and its of-
ficers” in expelling an individualfromtheunionfollow-
ing his resolutions unsuccessfully condemning union
management’s alleged undemocratic and short sighted
policiesconstitutedbadfaith (internalquotationmarks
andcitationomitted)); Dogherrav.SafewayStores,Inc.
679F.2d 1293,1298(9th Cir.1982) (concludingthatan
employerwould have acted inbad faithifit pursueda
defenseofanactionbasedonalie).

“A finding of bad faith is warranted where an attor-
neyknowinglyorrecklesslyraisesafrivolousargument,
orar guesameritoriousclaimforthepurposeofharass-
ing an opponent.”  Primus Auto. Fin. Servs., Inc. v.
Batarse,115F.3d644,649(9thCir.1997)(internalquo-
tation marks and citation omitted). “Mere reckless-
ness does not alone constitute bad faith; rath  er, an
award of attorney’s fees is justified when reckless con-
ductiscombinedwithanadditionalfactorsuchasfrivo-
lousness, harassment, or an improper purpose.” Ro-
driguez,b42F .3dat709(internalquotationmarksomit-
ted)(quoting Finkv. Gomez ,239 F.3d989,993 -94(9th
Cir.2001)). Itisalsoshownwhenlitigants disregard
thejudicialprocess.  Brown,916F.2dat496(conclud-
ing that the “cumulative effect” of the Appeals Council’s
reviewofaclaimforsocial security benefits,including
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the “failure to review a tape of an ALJ’s hearing, a stat-
utoryduty,andotheractsthatcauseddelayandneces-
sitatedthefilingandhearingofadditionalmotions, ViZ.,
the Secretary’s delay in producing documents and in
transcribing the tape” constituted bad faith); seealso
Octane Fitness, LLCv. ICON Health & Fitness, Inc. ,
134 S. Ct. 1749, 1758 (2014) (allowing fee -shifting for
willful disobedience of a court’s order); BeaudryMotor
Co.v.AbkoProps.,Inc. ,780F.2d751,756(9thCir.1986)
(bringing acase barred by the statute of limitations);
Toombsv. Leone ,T77TF.2d 465,471 -72(9th Cir.1985)
(deliberatelyfailingtocomplywithlocalrulesregarding
exchange of exhibits); Int’l Union of Petroleum & In-
dus. Workersv. W. Indus. Maint., Inc. ,707F.2d425
428-29 (9th Cir. 1983) (refusing to abide by arbitrator’s
award).

Thoughthedistrictcourtcitedsomeofthisrelevant
caselaw,including Rodriguez, Chambers,and Brown,it
erroneously applied a piecemeal approach to its bad
faith determinationin co nflict with the cases it cited.
See Rodriguez ,542F.3dat712. Wehavelongestab-
lishedthattomakeabadfaithdetermination, wemust
review the totality of the government’s conduct. See
Brown,916F.2dat496; seealsoRawlings ,725F.2dat
1196. H owever, “it is unnecessary to find that every
aspect of acaseislitigated by a party in bad faith in
order to find bad faith by that party.” Rodriguez,
542F.3dat712.

Thedistrictcourtclearlyerredbyfailingtoconsider
thetotalityofthegove rnment’s conduct, particularly its
comportment after discovering Agent Kelley’s error.
See Mendenhall v. Nat’l Transp. Safety Bd.,92F.3d871
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(9th Cir. 1996).* In Mendenhall,weheldthatagov-
ernment agency, there the FAA, acted in bad faith,
thereby al lowing the prevailing party, Mendenhall, to
recoverfeesatareasonablemarketrate. Weheldthat
“[t]he moment the FAA acknowledged” that its com-
plaint against her was baseless, “the agency was no
longer justified in pursuing its action.” Id. at 877.
“The agency’s continuation of an action it knew to be
baseless . .. 1is a prime example of bad faith.” Id.
(internal quotation marks omitted) (quoting  Brown,
916F.2dat495 -96).

Theonlypost -litigationagencyconductthatthedis-
trictcourtconsider edwaswhetherthegovernmentob-
structedDr.Ibrahimorherdaughter,Raihan,fromap-
pearingattrial. Thecourtunreasonablyconcluded,at
leastwithrespecttoRaihan,thattherewasnoevidence
that the government did so. That conclusion by the
district court is “without support in inferences that may
be drawn from the facts in the record” and is thus clearly
erroneous. Crittendenv.Chappell ,804F.3d998,1012

3 Thedistrictcourt madenofindingsastowhethertheagencies
actedinbadfaithbeforelitigation,an = dwedonothavearecordbasis
uponwhichtoconsiderthisargument. Asthedistrictcourtspecu-
lated, however, the government’s initial interest in Dr. Ibrahim may
have rested on shaky constitutional grounds because it may have
beenmotivatedbyracial orreligiousanimus.  Dr.Ibrahimalleged
that,atthetimeAgentKelleyfirstinvestigated Dr.Ibrahimforpo-
tentialwatchlistingplacement,thegovernmenthadaheightenedin-
terestin foreign students like her who were in the United States
fromMuslimco untriesonU.S.studentvisas. Stanford University
hadspecificallycontactedthesestudents,warningthemofthegov-
ernment’s potential interest. However,becausethedistrictcourt
didnotreachthisissuedespitehavingmorefamiliaritywiththeex-
tensive record, we cannot conclude that the government’s initial in-
terestinDr.Ibrahimwasinbadfaith.
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(9th Cir. 2015). Dr. Ibrahim’s daughter, a U.S. citizen
withaU.S.passport,wasflagged bythe NationalTar-
geting Center(NTC)aspotentiallyinadmissibletothe
United States. NTC determined that she had been
listedintheTSDBdatabasebyothergovernmententi-

ties as an individual about whom those agencies pos-
sessed “substantive ‘derogatory’ information” that “may
berelevanttoanadmissibilitydeterminationunderthe
Immigration and Nationality Act.” But, as a U.S. citi-
zen, Dr. Ibrahim’s daughter clearly was not subjectto
theINA.

Although Dr. Ibrahim’s daughter carried a U.S. pass-
port and U.S. Customs and Border Protection recog-
nized that she appeared tobe a U.S. citizen, NTCre-
quested that Philippine Airlines perform additional
screeningofherinthefollowinge  -mail:

[Subject line:] POSSIBLE NO BOARD RE-
QUESTPNRWNDYJS

[Body:] NOTICETOAIRCARRIERThe[DHSand
U.S.CustomsandBorderProtection]Jrecommendsthe
airlineto contact[the carrierliaison group]whenthe
following passengershowsuptocheckin

After Philippine Airlines received this notice, Raihan
wasnotp ermitted to board her flight, causing her to
miss her mother’s trial, where she had been listed as a
witness. Thegovernmentdidnotupdatethe TSDBto
reflect that Dr. Ibrahim’s daughter was a U.S. citizen
untilafterithadpurportedlyinvestigatedthe  situation.

The district court also disregarded the government’s
response to Agent Kelley’s error once the error was dis-
covered. Onremand,thedistrictecourtshouldtakeinto
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account in its analysis of bad faith the government’s con-
ducttogetherwithth econsequences Dr.Ibrahim suf-
feredasa result. Forexample,thedistrictecourtfailed
toconsiderthe February2006 ordertoremove Dr. Ib-
rahim from all watchlist databases because she had “no
nexus to terrorism.” Despite this order, the govern-
mentcon tinuedtoplace Dr.Ibrahimonandofffederal
watchlists, providingnoreasonableexplanationfor Dr.
Ibrahim’s never-ending transitionsinwatchlist status.
Further,theonlyjustificationforhercontinuedwatch-
listplacementisclaimedtobeastates ecret. Thisas-
sertionbegsthequestion: =~ WhywasDr.Ibrahimadded
to any watchlist once the government determined she
wasnotathreat? Moreover, was there any justifica-
tionforherseeminglyrandomadditiontoandremoval
from watchlists? The distric t court should also con-
sider the government’s failure to remedy its own error
until being ordered to do so and its failure to inform
AgentKelleyofhismistakeforeightyears.  *

Thedistrictcourtalsowronglyrejectedasabasisfor
badfaiththegovern ment’s numerous requests for dis-
missalonstandinggroundspost -IbrahimliIl ,wherewe
determinedunequivocallythat Dr.Ibrahimhad Article
IIIstandingeventhoughshevoluntarilylefttheUnited
States. The government knowingly pursued baseless
standing argumentsinits third motion to dismiss, its

3 Evenafter Agent Kelleylearned of hismistake, Agent Kelley
neverreviewedhisoldfilestoseeifhehadaccidentallynominated
otherstotheNoF lylistinthehopeitwasaone -timemistake. But
Agent Kelley’s hope was not grounded in reality. IfAgentKelley
nominated Dr.Ibrahimbecausehemisreadtheform,thismaywell
nothavebeenaone -timeevent —helikelywouldhavemadethesame
mistake othertimesheusedthesameform.
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motionforsummaryjudgment,statementsduringtrial,
andpost -trialproposedfindingsoffactandconclusions

of law. The district court found that the government’s
position was “unreasonable,” particularly after it “con-
tinue[d]toseek dismissalbasedon  lackofstandingin
the face of our court of appeal’s decision,” but it did not
accountforthisunreasonablenessinitsbadfaithdeter-
mination. SeelbrahimlIl ,669F.3dat997. Thiswas
contrarytoourlo ngstandingprecedentthatwhenanat-
torney knowingly or recklessly raises frivolous argu-
ments, a finding of bad faith is warranted. Fink,
239F.3dat993 -94; see also Optyl Eyewear Fashion Int’l
Corp.v.StyleCos. ,760F.2d1045,1052(9th Cir.1985).

As the district court acknowledged, “the government
should have sought review by the United States Su-
preme Court,” rather than to repeatedly assert an argu-
mentfordismissalitknewtobebaseless.

Although the district court concluded that “the gov-
ernmentwaswrongtoassureallthatitwouldnotrely
onstate -secretsevidence and thenreverse course and
seek dismissal at summary judgment,” it incorrectly
found that the error was not knowingly or recklessly
made. Thegovernmentfalselyrepresentedtobo  ththe
district court and to Dr. Ibrahim’s counsel—orally in
court andinwritten filings —thatitwould notrelyon
evidence withheld on the basis of a privilege to “prevail
in this action.”® Andyet,aftertheserepresentations,

% Thegovernmentexplicitlystatedinaresponsetoacourtorder
askingthegovernmenttoconfirmitspositiononthisveryquestion:

Defendants affirm that they will not rely on any information
theyhavewithheldong roundsofprivilegefromPlaintiffinre-
sponse to a discovery request in this case. Defendants are
mindful of the Court’s December 20, 2012 ruling (Dkt. [No.]
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thegovernmentraisedthe very argumentithadprom-
ised to forego. This is precisely the type of “abusive
litigation” disavowed in the KAJA, which is focused on
“protecting the integrity of the judicial process.”
Copeland,603F.2dat984 (concludingthatthegovern-
mentwasenti tledtobad faith feeswherethe plaintiff
brought a frivolous suit under Title VII of the Civil
Rights Actof1964 becausethe purpose ofafeeaward
under the bad faith exception includes “protecting the
integrity of the judicial process”).

Thedistrict courtalsoclearlyerredinconcludingthe
government’s privilege assertions were made in good
faithbyconsideringonlythemeritsoftheprivilegear-
guments themselves (“some were upheld, some were
overruled”). The district court disregarded the gov-
ernment’s stubborn refusal to produce discovery even
after the district court ordered it produced. But “will-
ful disobedience of a court order” supports a bad faith
finding. OctaneFitness, LLC ,134S.Ct.at1758(cita-
tionomitted); seealsoHuttov.Finney 437U.S.678,689
n.14 (1978) (noting that a court can “award attorney’s
feesagainstapartywhoshowsbadfaithbydelayingor
disrupting the litigation or by hampering enforcement
of a court order”). Here, the government refused to
produce evidence d esignated “sensitive security infor-
mation” (SSI), even after Dr. Ibrahim’s attorneys ob-
tainedtherequisitesecurityclearanceandthecourtor-
deredthegovernmenttoproducediscovery. Contrary

399)thattheGovernmentmaynotaffirmativelyseektoprevail
inthisactionbaseduponinforma tionthathasbeenwithheld
ongroundsofprivilege,andhaveactedinamannerconsistent
withthatrulinginboththeassertionofprivilegeandsummary
judgmentbriefing.
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toits April2014 bad faith finding, the district courtit-
self,inaDecember20,2012order,admonishedthegov-
ernment for its “persistent and stubborn refusal to fol-
low the statute” that requiredthe governmentto pro-
ducethisinformationinthesecircumstances.

The district court’s 2012 reprimand had little effect
on the government’s conduct. After this order, the gov-
ernment continuedtodragitsfeetandrefusedtopro-
duce any privileged information —which Dr. Ibrahim’s
attorneyswereclearedtoreview —becauseitwantedto
renegotiateanalready -in-placeprote ctiveorder. The
districtcourt,notingitsdissatisfactionwiththegovern-
ment’s handling of this litigation in 2013, emphasized
that the government had “once again miss[ed] a deadline
toproducematerialsinthislong -pending action.”

Thegovernmental sorefusedtocomplywiththedis-
trict court’s order to produce Dr. Ibrahim’s current
watchliststatusuntilitwascompelledtodoso. Dr.Ib-
rahimshouldnothavebeenrequiredtopursueamotion
tocompeltorequirethegovernmenttoproducethisin-
formation, especially when the government’s justifica-
tionsforrefusingtoproduceitwerebaseless. Thegov-
ernment first argued that Dr. Ibrahim did not have
standingtoassertarighttolearnthestatusofherNo
Flylistplacement —ameritlessreassertion ofasettled
issue. The government alternatively argued that her
historicalwatchliststatuswasirrelevanttothiscase = —a

3 Dr.Ibrahimalsoarguesthatthegovernmentactedinbadfaithby
givingthed istrictcourtsecretevidenceandsecretcaselaw. While
thedistrictcourtultimatelyheldthatthegovernmentwasnotjusti-
fiedinthese exparte communications,itisnotelearthatsuchcommu-
nications were so clearly precluded by precedent that the ex parte
communicationswereoutsidetheboundsofaceeptableconduct
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plainly frivolous contention given that Dr.  Ibrahim’s
watchlist statusisatthe heartofthisdispute. These
actions,too,support abadfaithfinding.

On remand, when analyzing the government’s litiga-
tion conduct through a totality of the circumstances
lens,thedistrictcourtmustalsoconsiderotherrelevant
conduct, including the government’s abuse of the discov-
eryprocess; * interference with the public’s right of ac-
cesstotrialbymakingatleasttenmotionstoclosethe
courtroom, seeFoltzv.StateFarmMut.Auto.Ins.Co. ,
331F.3d1122,1135(9thCir.2003); accordGlobeN ews-
paper Co. v. Superior Court , 457 U.S. 596, 606 -07
(1982);*® andmisuseofasummaryjudgmenthearingto
discusstangentialissuesunrelatedtothemeritsofthe
summaryjudgmentmotion.

Finally,thedistrictcourterredinfailingtoconsider
whether the government’s position as a whole was in
goodfai th. Thoughthegovernmentmayhavehadale-
gitimatebasistodefendthislitigationinitially,whether
the government’s defense of this litigation was ever in
good faithis a different question from whetherit was
always ingoodfaith. Oncethegovernmen tdiscovers
thatitslitigationpositionisbaseless,itmaynotcontinue

3 Forexample,thegovernmentalsomadedepositionsexceedingly
difficult bylodging over200 objections andinstructi ~ onsnottoan-
swertoquestions.

38 “[Hlistorically both civil and criminaltrialshavebeenpresump-
tively open.” Richmond Newspapers, Inc. v. Virginia ,448 U.S.
555,680n.17(1980)(pluralityopinion);  seealsoid .at596(Brennan,
J.,concurringinjudgment)(emphasizingvalueofopencivilproceed-
ings); id.at599 (Stewa rt,J.,concurringin judgment) (remarking
that the First Amendment provides a right of access to civil and
criminaltrials).
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todefendit. Mendenhall, 92F.3dat877. Onremand,
the district court must consider whether the govern-
menthadagoodfaithbasistodefendits NoFlylister-
rorasthelitigatio nevolved.

In sum, the district court’s ruling that the govern-
mentdidnotactinbadfaithwasinerrorbecauseitwas
incomplete. Thedistrictcourtfocusedprimarilyupon
Agent Kelley’s “unknowing” placement of Dr. Ibrahim’s
nameonthe NoFlylist, which it deemed “the original
sin,” rather than considering the “totality” of the gov-
ernment’s conduct, “including conduct ‘prelitigation and
during trial.”” Rodriguez,542F.3d at 712 (emphasis
removed) (citations omitted); see also Rawlings ,
725F.2d at1196(opiningthatwhenevaluatingbadfaith
we must consider the “totality of the circumstances”).
Andthisconductshouldhaveincludedbothananalysis
of the government agencies’ and its legal representa-
tives’ conduct. Dr. Ibrahim should not have hadtoen-
dureoveradecadeofcontentiouslitigation,twotripsto
thecourtofappeals,extensivediscovery,over800docket
entries amounting tomany thousands of pages of rec-
ord,andaweeklongtrialthegovernmentprecludedher
(andherU.S. -citizen daughter)fromattending,onlyto
come full circle to the government’s concession that she
neverbelongedontheNoFlylistatall —thatsheisnot
andneverwasaterroristorthreattoairlinepassenger
or civil aviation security. Itshould not have tak ena
court order to require the government to “cleans[e] and/
orcorrect[] ... themistaken2004derogatorydes-
ignation” of Dr. Ibrahim, which had spread like an insid-
iousvirusthroughnumerousgovernmentwatchlists.
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The district court’s piecemeal award of attorneys’
fees in this case runs afoul of the Supreme Court’s ad-
monition that “[a] request for attorney’s fees should not
result in a second major litigation.” Hensley,461U.S.
at437. Inthisrequest for attorneys’ fees alone, three
courts,bothathree -judgepanelofourcourtandanen
bancpanel,fifteenjudges,andonespecialmasterhave
hadtoconsiderthemeritsofthisclaimwhiletheattor-
neys’ fees and costs continue to mount. The district
court and original panel’s substantive determinationof
issues are precisely the type of “second major litigation”
thatthe Hensley Courtdirectedustoavoid.

That is not to say that all of the special master’s find-
ings andrecommended fee reductions aceepted by the
district court wereincor rect. Asthe Supreme Court
noted in Hensley, consideration of the twelve factors
laidoutin Johnsonv. Georgia Highway Express, Inc.
488F.2d714,717 -19(5thCir.1974), abrogatedondiffer-
ent grounds by Blanchard v. Bergeron 489 U.S. 87
(1989),* was entirely appropriate. 461 U.S.at429 -30.
Forexample,thespecialmasterdidnoterrinconsider-
ing whether there was duplicative or block billing.

3 The Johnson factors are: (1) the time and labor required,;
(2)thenoveltyanddifficulty ofthe questions;(3)theskillrequi site
toperformthelegalserviceproperly;(4)thepreclusionofotherem-
ployment;(5)thecustomaryfeeinthecommunityforsimilarwork;
(6)thefixedorcontingentnatureofthefee;(7)timelimitationsim-
posedbytheclientorthecircumstances;(8) theamountinvolvedand
the results obtained; (9) the experience, reputation, and ability of
the attorneys; (10) the “undesirability” of the case; (11) the nature
and length of the professional relationship with the client; and
(12)awardsinsimilarca ses. Johnson,488F.2dat717 -19.
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However, whenrevisiting this case, the feereductions
should not be so pervasive that they completely el imi-
nate the reasonable fees to which Dr. Ibrahim’s attor-
neysareentitled.

When the district court recalculates these fees, the
calculation should acknowledge that Dr. Ibrahim and
herlawyers,facing overwhelming odds, wona ground-
breaking victory,andt hattheyareentitledtothefees
they've earned and the vast majority of fees they re-
quested. Cf. Morenov. CityofSacramento ,534F.3d
1106, 1115 (9th Cir. 2008) (“The district court’s inquiry
must be limited to determining whether the fees re-
questedb ythisparticularlegalteamarejustifiedforthe
particular work performed and the results achievedin
this particular case.”).

Wetherefore REVERSE, VACATE theawardofat-
torneys’ fees, and REMAND toallowthedistrict court
tomakeabadfaithdeterm inationunderthecorrectle-
galstandardinthefirstinstance,and tore -determine
thefeeawardinaccordancewiththisopinion. %

40 We do not reach each of the objections to the special master’s
recommendations,asthefeeawardisvacated,andmanyoftheob-
jectionsmaybemootedasaresultofouropinion,whichwillrequire
asubstantialredeterm inationofthefeeaward, aswellascommen-
suratecosts.



73a

APPENDIXA
GlossaryofAcronyms
APA AdministrativeProcedureAct
CLASS ConsularLookoutandSupportSystem
DHS DepartmentofHomelandSecurity
EAJA EqualAccesstoJusticeAct
FAA FederalAviationAdministration
FBI FederalBureauofInvestigation
HSPD-6 HomelandSecurityPresidential
Directive6
IBIS InteragencyBorderInspectionSystem
INA Immigrationand NationalityAct
KSTF KnownandSuspectedTerroristFile
NCIC NationalCrimeInformationCenter
NCTC National CounterterrorismCenter
NTC NationalTargetingCenter
PIVF PassengerldentityVerificationForm
SFO SanFranciscolnte rnationalAirport
SSI SensitiveSecurityInformation
TACTICS | TipoffAustraliaCounterterrorism
InformationControlSystem
TIDE TerroristIdentitiesDatamart
Environment
TRIP TravelRedressInquiryProgram
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TSA TransportationSecurityAdmini stration
TSC TerroristSereeningCenter
TSDB TerroristScreeningDatabase
TUSCAN | TipoffUnitedStates -Canada
VGTO ViolentGangandTerrorist
Organization
VGTOF ViolentGangandTerrorist

OrganizationFile
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CALLAHAN, Circuit Judge, joined by N.R. SMITH and
NGUYEN, Circuit Judges, concurring in part and dis-
sentinginpart:

TagreewiththemajoritythatDr.Ibrahimisthepre-
vailingpartyinthiscaseandthatthetestforsubstantial
justificationis aninclusive one: whether the govern-
ment’s position as a whole has a reasonable basis in fact
and law. I further agree that Dr. Ibrahim’s equal pro-
tectionandFirstAmendmentclaimsaresufficientlyre-
lated to her other claims such that the district court’s
failuretoreachthoseissuesdoe snotjustifythedistrict
court’s curtailment of attorneys’ fees. But the major-
ityexceedsourroleasanappellatecourtbydetermining
in the first instance that the government’s position was
not substantially justified. Supreme Courtprecedent
requires that we allow the district court to make that
determinationonremand.  See Piercev. Underwood
487U.5.552,560(1988). Ialsodissentfromthemajor-
ity’s setting aside of the district court’s finding that the
defendantsdidnotproceedinbadfait  h. Applyingthe
applicablestandardofreview, seeRodriguezv. United
States,542F.3d704,709(9thCir.2008),Dr.Ibrahimhas
notshownthatthedistrictcourtcommittedclearerror.
Accordingly, I would affirm the district court’s limita-
tion of Dr. Ibrahim’s attorneys’ fees to the statutory
rateof$125perhoursetbyEqualAccesstoJusticeAct
(EAJA),28U.S.C.§2412.

I

Although I agree that substantial justification re-
quiresasingle -finding,themajorityerrsinproceeding
to make this factua 1determination. In  Pierce, the
Supreme Court held that the language in 28 U.S.C.
§2412(d)(1)(A) —that attorneys’ fees shall be awarded
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“unless thecourtfinds thatthepositionofthe United
States was substantially justified”—contemplates that
“the determinationisforthedistrictcourttomakeand
suggests some deference to the district court.” 487U.S.
atbb9. TheCourtexplainedwhythedistrictcourtisin
abetter position than an appellate court to make this
determination:

Tobeginwith,some oftheelementsthatbearupon
whether the Government’s position “was substan-
tially justified” may be known only to the district
court. Notinfrequently,thequestionwillturnupon
notmerelywhatwasthelaw,butwhatwastheevi-
denceregardingthefac ts. Byreasonofsettlement
conferencesandotherpretrialactivities,thedistrict
courtmayhaveinsightsnotconveyedbytherecord,
intosuchmattersaswhetherparticularevidencewas
worthyofbeingreliedupon,orwhethercriticalfacts
could easil yhave beenverified by the Government.
Moreover, even where the district judge’s full know-
ledgeofthefactualsettingeanbeacquiredbytheap-
pellatecourt,thatacquisitionwilloftencomeatunu-

sual expense, requiring the court to undertake the
unaccustomed task of reviewing the entire record,
notjusttodeterminewhetherthereexistedtheusual
minimumsupportforthemeritsdeterminationmade

by the factfinder below, but to determine whether
urgingoftheoppositemeritsdeterminationwassub-
stantiallyjustified.

Id.at560(emphasisinoriginal). TheEAJAismateri-
allyindistinguishablefromthestatuteatissuein Pierce,
andourcasepresentsjustthetypeofsituationalluded
tobythe SupremeCourt. Thedistrictcourthasman-
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agedthislitig ationfortwelveyears. Itisuniquelypo-
sitionedtodeterminebasedonthetotalityofthecircum-
stances whether the government’s position was substan-
tiallyjustified.

Despite its ultimate factual conclusion that “neither
the agencies’ conduct nor the government’s litigation
position was substantially justified” (Maj. Opn. at 46),
the majority’s own description of the litigation shows
whythedistrictcourtshoulddecidetheissueinthefirst
instance. The majority “ascribe[s] no nefarious moti-
vations to the government” (Maj. Opn. at 43 n.19) and
declines to find that “the government’s defense of this
litigation was unreasonable at all points of the litiga-
tion.” Maj.Opn.at45n.20. Laterinitsopinion,the
majority notes that “[t]hough the governmentmayhave
hadalegitimatebasistodefendthislitigationinitially,
whether the government’s defense of this litigation was
ever ingoodfaithisadifferentquestionfromwhetherit
was always in good faith.” Maj.Opn.at72. Thema-
jority’s recognitionofthecomplexitiesofthislitigation
illustratespreciselywhytheissueshouldbedecidedin
thefirstinstancebythedistrictcourt.

AstheSupreme Courtdirectedin  Pierce,ouritera-
tionofthesingle -findingrequirementcompelsaremand
to th e district court to make that finding in the first
place. SeeAdarandConstructors,Inc.v.Pena  ,515U.S.
200, 237 (1995) (“Because our decision today alters the
playingfieldinsomeimportantrespects,wethinkitbest
toremandthecasetothelowerc  ourtsforfurther con-
sideration in light of the principles we have announced.”).
Thegovernmentwouldthenhavetheopportunitytoex-
plainitsreasons forits positions and offerevidencein
support of its positions, and, of course, Dr. Ibrahim



T8a

wouldbee ntitled to respond to the government’s argu-
ments and evidence.  See Fisherv. Univ. of Texas at
Austin, 570 U.S. 297, 314 (2013) (noting that “fairness to
thelitigantsandthecourtsthatheardthecaserequires
thatitberemandedsothattheadmissions processcan
be considered and judged under a correct analysis”).
Thedistrictcourtwouldthenmakeitsindependentde-
termination, which we could thenreviewshould either
side take exception. Wearenotafact -finding court,
and our feelings concerning thereasonableness of the
government’s overall litigation strategy do not justify
our expropriation of the district court’s responsibility to
makesuchadeterminationinthefirstinstance. !

I1

Althoughthemajoritycorrectlynotesthatafinding
of bad faith permits a market -rate recovery of attor-
neys’ fees, in reversing the district court’s finding of no
badfaith,themajorityfailstoapply,letaloneacknow -
ledge, the proper standard of review. “We review a
district court’s finding regarding a party’s bad faith for
clear error.” Rodriguez, 542 F.3d at 709. “A finding
isclearlyerroneousifitis(1)illogical, (2)implausible,
or(3)withoutsupportininferencesthatmaybedrawn
from the facts in the record.” Crittendenv. Chappell
804 F.3d 9 98,1012 (9th Cir. 2015) (internal quotation
marks omitted) (quoting United States v. Hinkson

b See Andersonv. City of BessemerCity, N.C. ,470U.S.564,573
(1985) (“The reviewing court oversteps the bounds of its duty under
Rule52(a)ifitundertakestoduplicatetheroleofthelowerco urt.”);
seealsoS.E.C.v.Rogers ,790F.2d1450,1458(9thCir.1986)(noting
that “as a court of limited review” the Ninth Circuit “must abide
by the clearly erroneous rule when reviewing a district court’s
findings.”).
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585F.3d1247,1262(9thCir.2009)(enbanc)). TheSu-
preme Court has cautioned that pursuant to Federal
Rule of Civil Procedure 52, “[fJindingsoffactshall not
be set aside unless clearly erroneous, and due regard
shall be given to the opportunity of the trial court

to judge the credibility of the witnesses.” Anderson,
470U.S.at573. TheSupremeCourthascounseled:

If the district court’s account of theevidenceisplau-
sibleinlightoftherecordviewedinitsentirety,the
courtofappealsmaynotreverseiteventhoughcon-
vincedthathaditbeensittingasthetrieroffact,it
wouldhaveweighedtheevidencedifferently. Where
therearetwopermis sibleviewsoftheevidence,the
factfinder’s choice between them cannot be clearly
erroneous.

Id.atb73 -74.

Themajorityturnsthestandardofreviewonitshead
by analyzing and emphasizing the pieces of evidence
that it concludes “support a bad faith finding.” Maj.
Opn.at71 -72; seegenerally Maj.Opn.at6b -75. Butto
reverseforclearerror,weshouldconsiderwhetherthe
district court’s finding was plausible and not simply
identify evidence that arguably supports a conclusion
contrarytothed istrict court’s determination.

NoneoftheargumentsprofferedbyDr.Ibrahimsup-
port a finding of clear error. She first argues that
thereisbadfaithbecauseshewaswronglyplacedonthe
watchlist, the governmentrefused toacknowledge this
fact,an dthegovernmentcontinuedtoopposehereven
after it knew its conduct was wrong. But this argu-
ment fails to acknowledge the evolution of the law —
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whichhasbeenprompted,atleastinpart,bythislitiga-

tion. WenowknowthatDr.Ibrahimwasplacedont he
watchlist by the mistake of a single federal employee.
Moreover, at the time Dr. Ibrahim was placed on the
government’s watchlist, there was no uniform standard.
Also,asthethree -judge panel observed, “[p]rior to this
suitnocourthadheldaforeig  nnationalsuchasIbrahim
possessed any right to challenge their placement —
mistakenornot —on the government’s terrorism watch-
lists.”  Ibrahim v. U.S. Dep’t. of Homeland Sec.,
835F.3d1048,1058(9th Cir.2016)(  IbrahimlIl ), reh’g
enbancgranted ,878 F.3d703(9thCir.2017). Thus,it
wasnotnecessarilybadfaithforthegovernmenttoas-
sertthatDr.Ibrahimdidnotpossesssucharight. Id.
Furthermore,itappearsthatthegovernmentremoved
Dr. Ibrahim from the No -Fly List more than a year
prior toDr.Ibrahimfilingthisactionin2016. Id.

Second, Dr. Ibrahim asserts that the government’s
raisingofitsstandingdefenseafter  Ibrahim v. Dep’t. of
HomelandSecurity ,669F.3d983(9thCir.2012)(  Ibra-
himlIlI ),demonstratesbadfaith. However, thethree -
judgepanelnoted:

Ibrahimfailstopointtoanyevidenceindicatingthe
governmentreraised standing as adefense at sum-
mary judgment and trial with vexatious purpose.
What’s more, the government correctly points out
thattherewasatminimum acolorableargumentthat
thedifferentproceduralphasesofthecaserendered
theirsubsequentstandingmotionsnonfrivolous.

IbrahimIII ,835F.3dat1059. Althoughweheldthat
Dr.Ibrahimhadstandingin  Ibrahimll 669F.3dat992 -
94,thisdidnotp recludethegovernmentfromseeking
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topreservetheissue * orfromchallengingherunderly-

ingconstitutional claims. SeelbrahimlIl ,669F.3dat
997 (noting that we expressed “no opinion on the validity
of the underlying constitutional claims”).

Third, Dr. Ibrahim’s claim that the government’s
privilegeassertionsweremadeinbadfaithisnotcom-
pellingasthegovernmentwassucecessfulonmanyofits
privilege assertions.  See Ibrahim 111 , 835 F.3d at
1059.

Fourth,thethree -judgepanelnoted:

Noris thereanyevidenceintherecorddemonstrat-
ingthe government prevented Ibrahim from enter-
ingthe United Statestooffertestimonyinthissuit,
andwithrespecttoherdaughter,Ibrahimfailstoex-
plain why there was any error in the district court’s
determination that the government’s initial refusal to
allow herinto the country was anything but a mis-
take,andaquicklycorrectedoneatthat.

1d.at1060. Themajority,however,assertsthatitwas
unreasonable for the district court to conclude that
“there was no evidence that the government” obstructed
Dr. Ibrahim’s daughter from appearing at trial. Maj.
Opn.at66.  Butthequestionisnotwhetherthereisev-
idencethatthegovernmentinterferedwiththe daugh-
ter’s travel to the United States, but whetheritdidsoin
bad faith. The majority notes that as a citizen the
daughter “was not subject to the INA,” (Maj. Opn. at

2 Themajority assertsthatthe  governmentshould have sought
reviewof IbrahimlIl bytheSupremeCourt,butas IbrahimlIl re-
versed andremandedforfurtherproceedings,thegovernmentcould
havedecidednott opresstheissueatthattime.
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67),buttheNo -FlyListandothertravelrestrictionsare
applicabletocitizensaswellasothers.

Finally,Iagreewiththet hree-judgepanelthat:

Ibrahim’s argument that the district court erred by
makingpiecemealbadfaithdeterminationsisunper-
suasive. Hersoleauthorityonpointisourdecision

in McQuistonv.Marsh ,707F.2d1082,1086(9thCir.
1983), superseded by st atute asrecognized by Mel -
konyanv.Sullivan ,501U.S.89,96,111S.Ct.2157,
115 L. Ed. 2d 78 (1991), where we made the unre-
markable observation that “[b]ad faith may be found
eitherintheactionthatledtothelawsuitorinthe
conduct of the litiga tion.” She fails, however, to
pointtoanycasewherewehaveelevatedthatobser-
vation to edict. Rather, we have consistently re-
quired fee awards based on bad faith to be “tracea-
ble” to the conduct in question. See,e.g.,Rodriguez
542F.3dat713. I twasthereforeproperforthedis-
trict courtto consider each claimedinstance of bad
faithin order to determine whether the associated
feesshouldbesubjecttoamarket  -rateincrease.

IbrahimIII ,835F.3dat1060.

Ofcourse,weasanenbancpanel arefreetodisagree
with the conclusions drawn by the three  -judge panel,
butwhere,ashere,thestandardofreviewisclearerror,
the fact that several appellate judges agreed with the
district court is some evidence that the district court’s
decisionw asnotelearerror.

Althoughthemajorityremandedtheissueofbadfaith
tothedistrictcourtforitsindependentre  -assessmentof
theissue,asanappellatecourtweshouldallowthe dis-
trict court’s determination of no bad faith to stand unless
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appellant shows clear error. Anderson, 470 U.S. at
572; Rodriguez,542F .3dat709. BecauseDr.Ibrahim

has not shown clear error, the district court’s finding of
nobadfaithshouldbeaffirmed.

ITI

The majority, having determined that the test for
substantialjustificationunderthe EAJAisaninclusive
one—whether the government’s position as a whole has
areasonable basisinfactandlaw  —gets carried away
andarrogatestoitselfthedeterminationinthefirstin-
stance that the government’s position was notreasona-
ble. However,theSupremeCourthasclearlydirected
thatsuchadeterminationshouldbemadebythedistrict
court, Pierce,487 U.S. at 560, where the parties will
haveanopportunitytopresentargumentandevidence
applyingoursubstantialjus tificationtesttothepartic-
ularitiesofthislitigation.  SeeF'isher ,570U.S.at314.
Andwhilethemajority,byremandingthebadfaithis-
suetothedistrictcourt,resistedthetemptationtode-
cideitselfwhetherthegovernmenthasproceededinbad
faith,itshouldhaverecognizedthattherewasnoneed
foraremandbecause Dr.Ibrahimfailedtoshowclear
error in the distriet court’s holding that the government
didnotproceedinbadfaith. SeeRodriguez ,542F.3d
at709. Accordingly, I agree with the majority’s test
for substantial justification, but I dissent fromits fac-
tualdeterminationinthefirstinstancethatthegovern-
ment’s litigation position was not justified and from its
disturbance of the district court’s finding that the gov-
ernment didnotproceedinbadfaith.
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OPINION

Appealfromthe UnitedStatesDistrictCourt
fortheNorthernDistrictofCalifornia
WilliamAlsup,DistrictJudge, Presiding

Before: RICHARD R. CLIFTON and SANDRA S. IKUTA,
Circuit Judges,and ROYCE C. LAMBERTH,** SeniorDis-
trictJudge.

LAMBERTH,SeniorDistrictJudge:

Plaintiff-AppellantDr.RahinahIbrahimappealsthe
district court’s award of attorney’s fees and expenses
pursuanttotheEqual Access to Justice Act (“EAJA”),
28 U.S.C. § 2412 and the Supreme Court’s decision in
Hensleyv. Eckerhart ,461 U.S. 424 (1983). She con-
tendsthedistrict courtincorrectly found thatthe gov-
ernmenthadnotactedinbad  faithunderEAJAsection
2412(b)andthereforeerredbydecliningtoawardmarket -
ratefees. Shefurtherarguesthedistrictcourterred
by finding that the government’s conduct was substan-
tiallyjustifiedunderEAJAsection2412(d)(1)(A)ondis-
creteiss uesandatdiscretestagesofthelitigation,ra-
therthanmakingasingledeterminationonthecaseas
a whole. Finally, she challenges the district court’s

** The Honorable Royce C. Lamberth, Senior District Judge for
theU.S. DistrictCourtfortheDistrictof Columbia,sittingbydes-
ignation.
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striking of her objections to a special master’s report
onherclaimed expenses. Wehavejurisdi  ctionunder
28U.S.C.§1291.

In light of the Supreme Court’s decision in Commis-
stoner,INSv.Jean ,496U.S.154(1990),weholdthedis-
trictcourterredbymakingmultiplesubstantialjustifi-
cation determinations and accordingly reverse. We
alsorevers e the district court’s various reductions im-
posed on Ibrahim’s eligible fees arising from its incor-
rectsubstantialjustificationanalysis.

We however affirm the district court’s bad faith find-
ingsaswellasitsrelatednessfindingsunder Hensleyw.
Eckerhart,461U.S.424(1983). Wealsoaffirmthedis-
trict court’s striking of Ibrahim’s objections to the spe-
cial master’s report on expenses.

I.

Fee disputes, the Supreme Court has warned,
“should not result in a second major litigation.” Hens-
ley,461U. S.at437. But,unsurprisingly,theysome-
timesdo,andtheinstantcaseisonesuchexample.

In January 2006, Ibrahim commenced this action
seeking monetary and equitable relief against various
state and federal officials alleging 42 U.S.C. § 1983
claims, statelaw tort claims, and constitutional claims
based on her inclusion in the government’s terrorist da-
tabases,includingtheNo -FlyList. Aftertwodismis-
sals and subsequent rever sals and remands by this
Court, Ibrahim v. Dep’t of Homeland Sec. ,538F .3d1250
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(9th Cir. 2008) (“Ibrahiml ), Ibrahim v. Dep’t of Home-
landSec. , 669 F.3d 983 (9th Cir. 2012) (“IbrahimII”),
thedistrictcourtheldaweek -longbenchtrial. '

Thedistrict court concluded that Ibrahim had been
improperlyplacedwithinthegover nment’s databases.
Specifically,itfoundthe FBIagentwhonominated Ib-
rahimtothegovernmentwatchlistsincorrectlyfilledout
thenominationform. Asaresult,Ibrahimwasplaced
on the No -Fly List and another terrorist screening
watchlist,rathert hanthelistsonwhichthe FBIagent
had intended she be placed. Id.  Accordingly, the
courtbelowruledinfavorofIbrahim  onherprocedural
due process claim, concluding the government’s nomina-
tion error involved a “conceded, proven, undeniable, and
serious error by the government.” Although Ibrahim
hadbeenremovedfromtheNo -FlyListinearly2005,
thegovernmentwasorderedtoremoveanyinformation
containedinitsdatabasesassociatedwiththe2004nom-
inationform,including those databasesthe ' Bl agent
hadintendedIbrahimbeplacedon,becausethenomina-
tion form had been incorrectly filled out. It also or-
deredthe governmentto affirmatively inform Ibrahim
shewasnolongerontheNo -FlyListbecausethe gov-
ernment’s Travel Redress Inquiry Plan—theonlymeans
by which an individual may challenge their suspected
placement onthe No -Fly List —failed to affirmatively

2

1 Atthetimeoftrial,theonlyremainingclaimswerethoseagainst
the federal defendantsarisingfromtheirplacementof Ibrahimon
the government’s terrorism watchlists, as well as their revocation
and subsequent denial of Ibrahim’s entry visas.

%2 The district court’s factual findings are not challenged on appeal;
unless otherwise noted, factual assertions contained herein reflect
those findings.
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disclose whether she had indeed been placed on the list
incorrectlyandwhethershehadbeenremovedasaresult.

Thedistrictecou rtalsograntedunasked -forreliefun-
derournow -vacatedprecedentin Dinv.Kerry ,718F.3d
856,863(9th Cir.2013), wvacated,135S.Ct.2128(2015)
byorderingthegovernmenttoidentifythespecificsub-
section under section 212(a)(3)(B) of the Immigrat  ion
andNationalityActthatrenderedIbrahimineligiblefor
avisain2009and2013. Lastly,onadditionalindepen -
dentgrounds,thedistrictcourtgrantedfurtherreliefby
findingthattheconsularofficerwhodeniedIbrahimher
visaerredinindicatin gshecouldnotapplyfora  discre-
tionarywaiverofherineligibility. Thedistrictcourtor-
deredthegovernmenttopermitsuchawaiverapplication.

ThedistrictcourtdidnotreachtheremainderofIb-
rahim’s other claims which included her First Amend-
ment, substantive due process, equal protection, and
Administrative Procedure Act claims because, in its
view, “even if successful, [they] would not lead to any
greater relief than already ordered.”

Thereafter, the parties and the court engagedina
lengthyandcontentiousfeedispute. Intotal,Ibrahim
sought$3,630,057.50inmarket -rateattorn ey’s fees and
$293,860.18 in expenses. Adopting the recommenda-
tions of a special master, the district court ultimately
awarded Ibrahim $419,987.36infeesand $34, 768.71in
costs and expenses. Ibrahim challengesboth the un-
derlying legal framework the district court utilized to
determinethefeesshewaseligibletorecover,aswellas
the district court’s adoption of various reductions ap-
pliedtothoseeligiblefe esbythespecialmaster.
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II.

We begin with the district court’s application of the
EAJA.

Congress passed the EAJA “to eliminate for the av-
eragepersonthefinancialdisincentivetochallengeun-
reasonable governmental actions.” Jean,496 U.S.at
163. To that end, the EAJA permits a “prevailing party”
torecoverfeesandotherexpensesfromthegovernment
unless the government demonstrates that its position
was “substantially justified.” 28U.S.C.§2412(d)(1)(A);
Thangaraja v. Gonzales , 428 ¥.3d 870, 874 (9th Cir.
2005)(quoting Gomnzalesv. FreeSpeechCoal. ,408F.3d
613, 618 (9th Cir. 2005)). The EAJA limits attorney’s
fees to “the prevailing market rates for the kind and
quality of the services furnished” but, subject to excep-
tion, does not permit  an award in excess of $125 per
hour. 28U.S.C.§2412(d)(2)(A). Onesuchexception
tothatcapapplieswherethecourtfindsthegovernment
actedinbadfaith.  Rodriguezv. UnitedStates ,542F.3d
704,709(9thCir.2008).

After determining Ibrahim wa s aprevailing party,
thecourtbelowfoundthatthegovernmentwassubstan-
tially justified respecting its pre -Ibrahim Il standing
arguments, its defense against Ibrahim’s visa-related
claims, and its various privilege assertions. It disal-
lowed fees assoc iatedwiththoseissues. Itfoundthe
government’s conduct otherwise was not justified.

3 The EAJA also provides for an exception where “special circum-
stances” would make a fee award to the prevailing party unjust.
28U.8.C.§2412(d)(1)(A).
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[tfurtherruledthatthegovernmenthadnotactedin
badfaith,andwithoneexceptionnotrelevanthere,im-
posed the EAJA’s hourly cap to Ibrahim’s fees.

Ibrahim c ontends these findings were erroneous.
Weaddresseachinturn.

A.
We review a distriet court’s substantial justification
determination for abuse of discretion. Gonzales,

408 F.3d at 618. Wereviewits interpretation of the
EAJAdenovo. Edwardsv.M cMahon,834F.2d 796,
801(9thCir.1987).

The government’s “position” when considered within
the EAJA context includes both the government’s litiga-
tion position as well as the “action or failure to act by the
agency upon which the civil action is based.” 28U.S.C.
§2412(d)(1)(B). Hence,wehaveoftenarticulatedthe
substantialjustificationtestasencompassing twolines
ofinquiry: one directed towards the government’s origi-
nal action, and the other towards the government’s litiga-
tion positiondefen dingthataction.  See,e.g. , Gutierrezv.
Barnhart, 274 F.3d 1255,1259 (9th Cir.2001). Butit
remains truethatthetestisaninclusive one;itisthe
government’s position “as a whole” that must have “a
reasonable basis in fact and law.” Id. at1261 .*

1 And though we have held generally that “a reasonable litigation
position does not establish substantial justificationinthe face ofa
clearly unjustified underlying action,” we have declined toadopta
perserule foreclosing thatpossibility.  United Statesv. Marolf ,
277F.3d1156, 1163-64 andn.5(9th Cir.2002). Wehavelikewise
leftopenthe possibilitythatreasonableunderlyingeconductmaynot
besufficient groundstoprecludeafeeawa rdinthefaceofotherwise
unreasonable litigationtactics. Id.
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Citing our decisions in ~ Shafer v. Astrue ,518 F.3d
1067,1071 (9th Cir.2008),and  Liv. Keisler ,505F.3d
913, 918 (9th Cir. 2007), the court below concluded “[t]he
government must show that its position was substan-
tiallyjustifiedateachstageofth  eproceedingsinorder
to avoid an award of EAJA fees.” It went on to invoke
our decisionin Corbin v. Apfel , 149 F.3d 1051, 1053
(9th Cir. 1998), for the proposition thatin exceedingly
complex cases, a court may appropriately determine
whether the gove rnmentwas substantially justified at
each “stage” of the litigation and make a fee award ap-
portionedtothoseseparatedeterminations. Itaccord-
ingly disallowed fees for discrete positions ° taken by
the government because, in its view, the government’s
positionsin each instance were substantially justified.
Itwaserrortodoso.

In Jean, 496 U.S. at 161 -62, the Supreme Court
broadly pronounced that the EAJA “favors treating a
caseasan inclusivewhole,ratherthanasatomizedline -
items.” Noting section 2412(d)(2)(D)’s use of the term
“position” in the singular coupled with Congress’s “em-
phasis on the underlying Government action,” the Court
concluded the EAJA substantial justification determi-
nation acted as a “onetime threshold for fee eligibility.”
Id. at159 -60andn.7. Accordingly,the Jean Courtre-
jected petitioners’ argument that the court was required
to make two substantial justification determinations:

5 As noted, these include the government’s pre-IbrahimiIl stand-
ing assertions, the government’s defense of its revocation of Ibra-
him’s visa, as well as the government’s privilege assertions.
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one as to respondents’ fees for time and expenses in-
curredinapplyingforfees,andano  therastofeesinthe
litigationitself.  Id. at157.

Jean,then,wethinkisclear: courtsaretomakebut
one substantial justification determination on the case
asawhole. Thatisnottosayacourtmaynotconsider
the government’s success at variousstagesofthelitiga-
tionwhenmakingthatinquiry,butthoseseparatepoints
offocusmustbemadeasindividualinquiriescollectively
shedding light on the government’s conduct on the
whole,ratherthanasdistinctstagesconsideredinisola-
tion. In deedin United Statesv. Rubin ,97F.3d 373,
375-76 (9th Cir. 1996), we affirmed a district court’s
treatingthecaseasawholeindisallowingfeesalthough
there was some indication atleast part of the govern-
ment’s conduct was not substantially justified. Indo-
ingso,wecitedfavorablyto  Jean’s recognition that the
EAJA favors treating the case as an “inclusive whole.”
Id. at375(quoting Jean,496U.S.at161 -62).

We are aware our sister courts have adopted con-
trary views in this regard. The D.C. Circuit, for in-
stance,hasrejectedareadingof  Jean thatwould pre-
cludeaclaim -by-claimdeterminationonthegroundthat
such a rule would render the EAJA a “virtual nullity”
because government conductisnearly always grouped
withorpartofsome greater,andpresumablyjustified,
action. Air Trans. Ass'nv. F.A.A.,156F.3d1329,1332
(D.C.Cir.1998). Inthesamevein,theSeventhCircuit
has cautioned against taking “judicial language out of
context,” reasoning that Jean “does not address the ques-
tionwhetherallocationispermissibleunderthe [EAJA]”
to allow fees for the part of the government’s case that
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was not substantially justified. Gatimi v. Holder
606F.3d344,350(7thCir.2010). °

We do not share the fear, however, that a single -
inquiry rule will render the EAJA “a virtual nullity.”
Air Trans. Assm, 156 F.3d at 1332. The possibility
that an evaluation of the government’s conduect can be so
“‘holistic,”” 2d.,soastoprecludeafindingthatthegov-
ernment was ever without substantial justification
surely exists, ” butsuchanapplicationwould run afoul
of the basic principle that courts interpret and apply
statutes “in light of the overall purposeandstructureof
the whole statutory scheme.” United Statesv. Neal
776F.3d645,652(9thCir.2015)

Nor are we concerned that a single  -inquiry rule
woulddisallowtherecoveryoffeesevenwherethegov-
ernmentmayhavebeenunjustifiedatce  rtainstagesor
in discrete positions it took throughout the lifetime of
thecase. Asthe Supreme Court has noted, “substan-
tially justified” in this context only requires justification
“to a degree that could satisfy a reasonable person.”
Piercev. Under wood,487U.S. 552,565 (1988). That

6 Some circuits, like the Third Circuit, have required district
courtsto “evaluate every significant argument made by an agency”
inorderto permit an appellate court “to review a district court’s de-
cisionand determinewhether,asa whole,theGovernm ent’s position
was substantially justified.” HanoverPotatoProds.,Inc.v.Shalala
989F.2d 123,131(3dCir.1993).

" Because,onagenerallevel,almostallgovernmentactioniscar-
riedoutthroughauthorizedavenuespursuanttosomelegitimatepur-
pose. Analyzed at that bird’s-eyelevel,itistruethatalmostall gov-
ernment action is “usually substantially justified.” Air Tramns.
Ass'n,156F.3dat 1332.
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formulationimplicitlypermitsthegovernmentsomelee-
way,solongasitsconductonthewholeremainedjusti-

fied. Whetherthoseportionsofthecaseonwhichthe
governmentwasnotsubstantiallyjustifiedaresuffici  ent
towarrantfeeshiftingonthecaseasawholeisaques-

tion left to the evaluating court’s discretion. But that
asituationmayarisewhereacourtmaydenyaprevail-
ingpartyfeeseventhoughthegovernmentwasnotsub-
stantiallyjustifiedastoever ypositionittookdoesnot
trouble us. Such a result seems expressly contem-
plated by the EAJA’s use of the qualifying term “sub-
stantial” rather than “total” or “complete.” 28U.S.C.
§2412(d)(1)(A).

What’s more, “[a]voiding an interpretation that en-
suresthatthefeeapplicationwillspawnasecondlitiga-
tionofsignificantdimensioniscentraltoSupremeCourt
jurisprudence on fee -shifting statutes.” Hardisty v.
Astrue, 592 F.3d 1072, 1078 (9th Cir. 2010) (internal
punctuationomitted)(quoting Tex. State Teachers Assn
v. GarlandIndep.Sch. Dist.  ,489U.S.782,791(1989)).
Anapproachpermissiveofseparatesubstantial justifi-
cationinquiriesrunsafoulofthatinterpretiveparadigm.

Nor do we see any conflict with our decisions in
Corbin,149F. 3datl1053,oritsprogenyinwhichwehave
upheld EAJA fee awardsinthesocial security context
where the award was apportioned to each successive
stageofthelitigation. Aswenotedin Corbin,follow-
ing the Supreme Court’s decision in Shalalav.Schae fer,
509U.8.292 (1993),° “it became possible for a [social se-
curity] claimant to be deemed a ‘prevailing party’ for

8 Atissuein Schaefer was the point at which the EAJA’s 30-day
clock forafeeapplicationbegi nstorunfollowingasuccessfulsocial
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EAJApurposespriortotheultimate disposition ofhis
disability claim.” Corbin,149F.3dat1053. Asare-
sult, we shifted focus from “considering only[whether
thegovernmentwassubstantiallyjustifiedasto]theul-
timateissueofdisabilitytoconsideringthejustification

of the government’s position at the discrete stage in
question.” Id. Wehaveneverapplied Corbin outside
ofthe socialsecuritycontext,nordoweseeanyreason
toextendittoacaselikethisone wheretherewasno
possibility Ibrahim could be considered a prevailing
partypriortotheultimateresolutionofherclaims.

Insum, courts assessingwhetherthegove  rnment’s
position under the EAJA was substantially justified
shouldengageinasingleinquiryfocusedonthegovern-
ment’s conduct in the case as a whole. We therefore
holdthedistrictcourterredindisallowingfeesrelating
todiscretelitigationposit ionstakenbythegovernment.

security appeal after the district court makes asentence  -fourre-
mandunder 42U.S.C.§405(g)butfailstoenterafinal judgment.
509U.S.at294 -95. TheSupremeCourtheldthatundersuchfacts,
thetimeforafe e application does not expire while the district court’s
orderremains appealable,andinlightoftheabsenceofafinaljudg-
ment, suchorders remain appealable even through the remanded
proceedings, therefore making a post -remand EAJA application
timely. Id. at303. TheSupreme Courtnoted, however,thatit
waserrorforthedistrictcourttofailto enterafinaljudgmentupon
thesentence -fourremand. Id. at300 -01. Schaefer’s upshot, there-
fore,wasthatsentence -fourremandsweretobe accompanied byfi-
naljudgments,whichinturn,wouldrequire EAJAfee applications
tobefiledbeforetheproceedingsonremandwere concluded.
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We next address Ibrahim’s assertion that the district
courterredinfailingtofindthegovernmentactedinbad
faith and by consequently imposing the EAJA’s hourly
ratecaponthemajorityofherrecoverablehours. ?

The EAJA mandates that the “United States
beliableforsuchfeesandexpensestothesameextent
thatanyotherpartywouldbeliableunderthecommon
law.” 28U.S.C.§2412(b). Thecommonlawpermitsa
court to assess attorney’s fees against a losingpartythat
has “acted in bad faith, vexatiously, wantonly, or for op-
pressive reasons.” Chambersv. NASCO, Inc. ,501U.S.
32,45 -46(1991). Weholdthegovernmenttothesame
standardunderthe EAJA, Rodriguez,542F.3dat709,
andafindingthatt hegovernmentactedinbadfaithper-
mitsamarket -rate recovery of attorney’s fees, Brownw.
Sullivan,916F.2d492,495(9thCir.1990).

“Under the common law, a finding of bad faith is war-
rantedwhereanattorneyknowinglyorrecklesslyraises
afrivolo usargument,orarguesameritoriousclaimfor
the purpose of harassing an opponent.” Rodriguez,
542F.3dat709(internalpunctuationomitted)(internal
quotation marks omitted) (quoting  Primus Auto. Fin.
Servs.,Inc.v.Batarse ,115F.3d644,649(9thC  ir.1997)).
“Mere recklessness does not alone constitute bad faith;
rather, an award of attorney’s fees is justified when
reckless conductis combined with an additional factor

9 Thedistrict court permitted an upward departure for attorney
James McManisduetohisdistinctiveknowledgeandskills.
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suchasfrivolousness,harassment,oranimproperpur-
pose.” Id. (internalquo tationmarksomitted) (quoting
Finkv.Gomez ,239F.3d989,993 -94(9thCir.2001)).

Ibrahimraises several argumentsinsupportofher
contentionthatthegovernmentactedinbadfaithboth
inthe conductleading to and during this action. She
firstarg ues that the “Government’s refusal to acknow-
ledgeandpermanentlycorrecttheinjusticetoIbrahim,
anditsapparentlack of concernthatothersmayhave
sufferedharmfromsimilarerrors,showbadfaithfrom
the inception of this case.” Her next contention fo-
cuses on the government’s raising of its standing de-
fenseafterourdecisionin  IbrahimlIl ,inwhichweheld
Ibrahimhad ArticleI1Istandingtopursueherclaims.
669F.3dat994.  She also claims the government’s in-
vocationofthestatesecretspr ivilegewasmadeinbad
faith and analogizes the government’s conduct here with
thatin Limone v. United States ,815F.Supp.2d 393
(D.Mass.2011). Ibrahim furtherallegesthe govern-
ment barred her and her daughter from entering the
UnitedStatesinan efforttopreventthemfromoffering
testimonyattrial. Andlastly,Ibrahiminsiststhedis-
trictcourtclearlyerredbyfailingtoreviewtherecord
in its entirety, and instead “examin[ed] examples of bad
conductinisolation and conclud[ed]eachonei ndividu-
allydidnotshowbad faith, rather than examining the
totality of the circumstances.”

We review the district court’s bad faith findings for
clearerror. Rodriguez, 542 F.3d at 709. “A finding is
clearly erroneous if it is ‘(1) ‘illogical’, (2) ‘implausible’,
or (3) without ‘support in inferences that may be drawn
from the facts in the record.”” Crittendenv.Chappell
804F.3d998,1012(9thCir.2015)(quoting UnitedStates
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v. Hinkson , 585 F.3d 1247, 1262 (9th Cir. 2009) (en
bane)). “In applyingtheclearlyerroneousstandardto
thefindingsofadistrictcourtsittingwithoutajury,lan]
appellatecourt[Jmust constantlyhaveinmindthattheir
functionis not to decide factual issues denovo ,” even
where it is “convinced that had it been sittingasthetrier
of fact, it would have weighed the evidence differently.”
Andersonv.CityofBessemerCity, 470U.S.564,573 -74
(1985). “If the district court’s account of the evidence
is plausible in light of the record viewed in its entirety,”
wemustaffirm. Id. We find that the district court’s
account of the evidence is plausible in the light of the
record,andthereforeaffirm.

Respecting Ibrahim’s first argument, it appears she
ismaking two distinct claims: first, that the govern-
mentwr onglyplacedheronitswatchlistsandtherefore
actedinbadfaith,andsecond,thatits defense ofsuch
placementwasbadfaithbecauseitknewitsconductwas
wrongful. Bothcontentionsareunavailing.

Thedistrictecourtfoundthatatthetimethegov ern-
mentplacedIbrahimonitswatchlists,includingtheNo -
Fly List, there existed “no uniform standard for [watch-
list] nominations.” It was not until after this suit was
instituted that the government adopted the “reasonable
suspicion” standard for placement on its watchlists.
Andalthoughthe governmentadmitsthatIbrahimdid
not meet that standard at the time of her placement,
thatfactaloneisinsufficienttoreversethedistrictcourt
here. Thedistrictcourtexpresslydeclinedtofindthat
thego vernment’s initial interest in Ibrahim was due to
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herrace,religionorethnicity. ' Absentevidencelbra-

him’s inclusion on the watchlists was otherwise im-
proper,itwasnoteclearlyerroneousforthedistrictcourt

to find the government’s underlying placementofIbra-
himonitswatchlistsdidnotconstitutebadfaith.

Nor was the government’s defense of its partially
mistaken placement bad faith. Prior to this suit no
court had held a foreign national such as Ibrahim
possessed any right to challenge thei r placement —
mistakenornot —on the government’s terrorism watch-
lists. Itaccordingly could nothavebeenbad faithto
assert,asthe governmentdid, that Ibrahim possessed
nosuchright. Andmoreimportantly,itisnottruethat
thegovernmentdefended, asIbrahimclaims,itsplacing
herontheNo -FlyList. Atthetimethisactionwasin-
stitutedinearly 2006, the government had already re-
movedIbrahimfromtheNo -FlyListmorethanayear
prior,and,withoneexception,thelistsonwhichshedid
appear at that time were the same lists on which the
nominatingagent hadintendedshebeplaced ."' There-
fore, to the extent the government defended Ibrahim’s

10 AfindingIbrahimdoesnotchallengeonappeal.

11 Thedistrict court found the nominating agenthadintended to
place Ibrahim within the Consular Lookout and Support System
(“CLASS”) List,theTSASelecteeList,the TUSCAN List,andthe
TACTICSList, but insteadplacedIbrahimontheNo -FlyListand
the Interagency Border Information System (“IBIS”) database.
While the district court found the  government removed Ibrahim
fromtheNo -FlyListinJanuary2005,it  alsofoundsheremainedon
the Selectee List and CLASS Listsatthat time. Itfoundthatin
December2005,shewasremovedfromtheSelectee List,butadded
tothe TUSCAN Listand TACTICS List. Thus,whenthis action
was instituted, she was on the CLASS, TACTICS and TUSCAN
Lists,whichwere,asthe districtcourtfound,thesamelistsonwhich
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placementonthoselists,nocolorableargumentcanbe
madesuchadefensewasfrivolousormadewith impro-
perpurpose.

The same can be said with respect to the govern-
ment’s raising of the standing defense after our decision
in IbrahimII . Ibrahimfailstopointtoanyevidence
indicating the government reraised standing as a de-
fense at summary judgmen t and trial with vexatious
purpose. What’s more, the government correctly points
out that there was at minimum a colorable argument
that the different procedural phases of the case ren-
deredtheirsubsequentstandingmotionsnonfrivolous.

Ibrahim’s claim that the government’s privilege as-
sertions were made in bad faith is also unconvineing.
Asthedistrictcourtnoted,thegovernmentwassuccess-
fulonmanyofitsprivilegeassertions,andonthatbasis
it declined to find the government’s invocation of privi-
lege was frivolous. Ibrahim likens the government’s
conduct in this case with that in Limone v. United
States,where a Massachusettsdistrict courtfoundthe
government had acted in bad faith by “block[ing] access
to the relevant documents,” and “hidingbehindspecious

the nominating agent had intended she be placed. The district
courtmadeno finding,however,whetherIbrahimwaseverremoved
fromtheIBIS database.

12 That the government would later determine Ibrahim did n ot
meet thereasonablesuspicionstandard, whichwasadoptedsubse-
quentto Ibrahim’s nomination to the lists, and remove her from its
watchlistsis ofnorelevance.  Ibrahimdidnotpossess —nordidthe
districtcourtfind hertopossess —arighttochalleng ethesubstan-
tivebasisforher placement on the government’s watchlists. The
district court’s relief was explicitly limited to the government’s post-
deprivation procedural shortcomings and expressly disavowed “[a]ny
otherrulerequiring reviewabilitybef ore concrete adverse action.”
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procedural arguments,” which “culminat[ed] in a frivo-
lous interlocutory appeal.” 815 F. Supp. 2d at 398.
Theconductin Limone includedarefusaltodiscloserel-
evantinformation,even ncamera ,untilorderedbythe
courttodoso.  Id. Ibrahim seessimilarconductin
this case through the government’s refusal to produce
basicinformationwithoutacourtorder,itsobjectionsto
questionsatdepositions,anditsobjectionstodiscussing
publiclyavailableinformation.

But Ibrahim forg etsthat the government was ulti-
matelysuccessfulonatleastsomeofitsprivilegeasser-
tions,andabsentevidence,ofwhichIbrahimhaspointed
to none, that the government’s assertions on those
unsuccessful occasions were frivolous or made with
improperpurpose,itcouldnothavebeenclearerrorto
declinetofindthegovernmentactedinbadfaith. Nor
was the government’s action here analogous to that in
Limone whereithadrefusedtograntits ownlawyers
accesstotheallegedlyprivilegeddocument swhichre-
sulted in counsel’s inability to respond to discovery mo-
tionsandcourtordersfornearlytwoyears. Seeid. at
398,408. Thereisnothingsimilarinthiscase.

Noristhereanyevidenceintherecorddemonstrat-
ing the government prevented Ibr ahim from entering
the United States to offer testimony in this suit, and
with respect to her daughter, Ibrahim fails to explain
why there was any error in the district court’s determi-
nation that the government’s initial refusal to allow her
into the count ry was anything but a mistake, and a
quickly corrected one at that. The district court’s find-
ingsherewerenotclearlyerroneous.

Lastly, Ibrahim’s argument that the district court
erred by making piecemeal bad faith determinations
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is unpersuasive. He r sole authority on point is our
decisionin McQuiston v. Marsh ,707 F.2d 1082, 1086
(9thCir.1983), supersededbystatuteasrecognizedby
Melkonyanv.Sullivan ,501U.5.89,96(1991),wherewe
made the unremarkable observation that “[b]ad faith
maybe foundeitherintheactionthatledtothelawsuit

or in the conduct of the litigation.” She fails, however,
topointtoanycasewherewehaveelevatedthatobser-
vationtoedict. Rather,wehaveconsistentlyrequired
fee awards based onbadfaith tobe “traceable” to the
conductinquestion.  See, e.g. , Rodriguez,542F.3d at
713. Itwasthereforeproperforthe  districtcourtto
considereach claimedinstance ofbadfaithinorderto
determinewhethertheassociatedfeesshouldbesubject
toamarket -rateincrease.

III.

We turn to the district court’s fee reductions imposed
in accordance with the Supreme Court’s decision in
Hensley,461U.S.424.

Thoughaprevailingpartymaybeeligibleforfeesun-
derthe EAJA, ® “[i]t remains for the district court to
determine what fee is ‘reasonable.”” Id. at433. And
astheSupremeCourtnoted,andwehaveoftenrepeat -
ed, “the most useful starting point for determining the
amountofareasonablefeeisthenumberofhoursrea-

13 Though Hensley addressedfeesinthecontextoftheCivilRights
Attorney’s Fees Act of 1976, 42 U.S.C. § 1988, the Court went on to
holdin Jean thattheassessmentofreasonablefeesundertheEAJA
is “essentially the same.” 496U.S.at160 -61. Wehavesinceap-
plied Hensley to EAJA fee awards. See, e.g. , Atkins v. Apfel ,
154F.3d986, 989-90(9thCir.1998).
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sonablyexpendedonthelitigation = multipliedbyarea-
sonable hourly rate.” Schwarzv.Sec.ofHealth&Hu-
man Servs. , 73 F.3d 895,901 (9th Cir. 1995) (internal
punctuationomitted)(quoting Hensley,461U.S.at433).
In the case of fees sought under the EAJA, the “reason-
able hourly rate” iscappedbytheE AJAitself. 28U.S.C.
§ 2412(d)(2)(A). Thus, the equation for determining
thereasonable amount offeesawardablein casessuch
asthisisthenumberofhoursreasonablyexpendedmul-
tiplied by the applicable EAJA rates. The resulting
figure—thelodestarfigure —formsthebasisforthere-
mainderofthe Hensley determination.

Butwhereaplaintiffhasonlyachieved limited suc-
cess,notallhoursexpendedonthelitigationareeligible
forinclusioninthelodestar,andeventhosethatar eeli-
gible may be subject to a discretionary reduction.
Hensley, 461 U.S. at 436;  Schwarz, 73 F.3d at 901.
Thus,under Hensley wehaverequireddistrictcourtsto
followatwo -stepprocesswhereaplaintiff ’s success is
limited: first, the court must determine whether the
claimsuponwhichtheplaintiffprevailedarerelatedto
theunsuccessfulclaims.  Webbv.Sloan ,330F.3d1158,
1168(9thCir.2003). Thatinquiryrestsonwhetherthe
“related claims involve acommon core offacts  or are
based on related legal theories.” Id. Timespenton
unsuccessful claims the court deems related are to be
included in the lodestar, while “[h]ours expended on un-
related, unsuccessful claims should not be included” to
the extent those hours can be “isolated.” Id. at1168,
1169. Thus, in addition to time reasonably spent on
successful claims, potentiallyrecoverableunder  Hens-
ley arethosehoursexpendedonrelatedbutunsuccess-
fulclaimsaswellasthosehourspertain  ingtounrelated,
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unsuccessfulelaimsthateannotbeseveredcleanlyfrom
thewhole.

Second, a court must consider “whether ‘the plaintiff
achievedalevelofsuccessthatmakesthehoursreason-
ably expended a satisfactory basis for making a fee
award.”” Sorenson,239F.3dat1147(internalpunctu-
ation omitted) (quoting Hensley, 461 U.S. at 434). ™
Here, “a district court ‘should focus on the significance
oftheoverallrelief obtainedbytheplaintiffinrelation
to the hours reasonably expended on the litigation.””
Id. (quoting Hensley,461U.S.at435).

Ifthecourtconcludestheprevailing partyachieved
“excellent results,” it may permit a full fee award—that
is,the entirety ofthose hoursreasonably expended on
boththeprevailingandunsuccessfulbutrelat  edclaims.
Hensley,461 U.S.at435; Schwarz,73F.3dat905 -06.
Ontheotherhand,whereaplaintiffhasnotachievedre-
sults warranting a fully recoverable fee, the district
courtmayapplyadownwardadjustmenttothelodestar
by “award[ing] only that amountoffeesthatisreasona-
ble in relation to the results obtained.”'  Hensley,
461U.S.at440.

14 Tfthedistrictcourtfindsthataplaintiffwaswhollysuccessful,
it muststillevaluatewhetherthedegreeo  fsuccessobtainedjustifies
anawardbasedonthenumberofhoursreasonablyexpended,where -
asa “limited success” finding necessitates the intermediary step of
determiningwhichclaimswererelatedorunrelatedbeforeweighing
the degreeofsuccessobta inedagainstthetotalnumberofthoursrea-
sonably expended.

15 Ttisatthisstepforinstancethatdistrictcourtsapplyareduc-
tionfor theinclusionofhoursassociatedwithunrelated,unsuccess-
fulclaimsthat couldnotbeeasily segregated. Webb,330F .3dat
1169.
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Ibrahimwassuccessfulbelowonherproceduraldue
processclaim. Thedistrict court, however, expressly
refusedtoreachherremainingeclaims —whichince luded
her substantive due process, equal protection, First
Amendment,and Administrative Procedure Act claims
because “those arguments, even if successful, would not
lead to any greater relief than already ordered.” It ac-
cordingly treated those claims as  having been unsuc-
cessful.

[tawardedfullfeesandexpensesforthosehoursIb-
rahim’s counsel incurred litigating her procedural due
processclaim. Becauseitfoundthatherunsuccessful
substantive due process and Administrative Procedure
Actclaimswer erelatedtohersuccessful claim,italso
awardedfees and expensesincurredprosecutingthose
claims. Itdeclinedtomake any award forthose fees
and expenses associated with Ibrahim’s First Amend-
ment and equal protection claims because they “were
not related to the procedural due process claim (for
which [Ibrahim] received relief )because they involve
differentevidence,differenttheories,andarosefroma
different alleged course of conduct.”

Ibrahim attacks the district court’s Hensley reduc-
tionsontwogrounds: first,shecontendsitwaserror
toconcludeherFirstAmendmen tandequalprotection
claimswereunrelatedtohersuccessfulproceduraldue
process claim. Second, she argues the “excellent re-
sults” she obtained in this litigation support a fully com-
pensablefee. Werejectbothassertions.

We review a district cour t’s award of fees under
Hensley forabuseofdiscretion,includingitsrulingthat
apartyachievedonlylimitedsuccess, Thomasv.Cityof
Tacoma,410F.3d644,649(9th Cir.2005),aswellasits
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finding that unsuccessful claims are unrelated to the
claimsuponwhichaplaintiffprevailed,  Schwarz,73F.3d
at902. Unrelatedclaimsarethosethatarebothfactu-

ally and legallydistinct. Webb,330F.3dat1168. In
Schwarz, we observed “the test [for the factual related-
ness of claims]is whetherreliefso  ught onthe unsuec-
cessfulclaimisintendedtoremedyacourseofconduct
entirelydistinctandseparatefromthecourseofconduct
that gave rise to the injury on which the relief [is]
granted.” 73F.3dat903(internalquotationmarks omit-
ted) (quoting Thornewv. City of ElSegundo ,802F.2d
1131,1141 (9th Cir. 1986)). Thus, “the focus is to be on
whether the unsuccessful and successful claims arose
out of the same course of conduct,” or as the Supreme
Courtputit:  the same “common core.” Id. (internal
quotationmarksomitted); Hensley,461U.S.at435. “If
they didn’t, they are unrelated.” Schwarz,73F.3dat903.

The test doesnot require that the facts underlying
the claims be identical. The concept of a “common
core” or “common course of conduct” is permissive of
theincidentalfactualdifferencesunderlyingdistinctle-
galtheories. Werethatnotthecase,rarewouldbethe
occasionwherelegally distinct claims would qualify as
related under Hensley. Butitremains true thatthe
workdoneont heunsuccessfulelaimsmusthavecontrib-
utedtotheultimateresultachieved. Hensley,461U.8S.
at435; Schwarz,73F.3dat904.

The court below disallowed fees for Ibrahim’s First
Amendment and equal protection claims because they
were based on differen tlegal theories, evidence, and
“alleged” courses of conduct. Ibrahim contends that
reasoning was erroneous and in support cites Webb,
330F.3d1158,whereweaddressedanEAJAfeeaward
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arising outofasuitforfalsearrest, malicious prosecu-
tion,and falseimprisonment. Therewefoundthatthe
“common course of conduct” was the plaintiff’s “arrest,
detention, and prosecution.” Id. at1169. Inlightof
thatformulation,wenotedthattheplaintiff = ’s unsuccess-
ful false arrest claim was “unquestionably” related to his
successful false imprisonment and malicious prosecu-
tionclaimsbecause theyeachsprangfromthatsameun-
derlying conduct. Id. We therefore concluded that
workdoneonthe plaintiff’s unsuccessfulfalseimprison-
ment claim “could have contributed to the final result
achieved” and accordingly treated such work as being
relatedfor Hensley purposes. Id.

What Ibrahim misses —and what distinguishes this
casefrom Webb—isthemutuallyexclusivenatureofthe
claims presented here. As a predicate to the Webb
plaintiff’s false imprisonment claim, the plaintiff had to
bearreste d. Workdoneinvestigatinganddeveloping
thefactualrecordonthefalsearresteclaimwouldthere-
fore necessarily furtherthe plaintiff’s successful false
imprisonment claim. Likewise, the plaintiff ’s malicious
prosecutionclaimwasinextricablytied totheprosecu-
tor’s state of mind in bringing the spurious charges,
whichinturnwasheavilyreliantonwhattheprosecutor
knew about the circumstances surrounding  plaintiff’s
arrest. Mostworkattributabletotheplaintiff ’s false
arrest claim, there fore, likely also contributed to the
plaintiff’s successfulelaims.

The same cannot be said for Ibrahim’s claims. In
light of the district court’s findings, Ibrahim’s First
Amendmentandequalprotectionselaimsweremutually
exclusive with her procedur al due process claims.
Thatis,ifthegovernmentnegligentlyplacedIbrahimon
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itswatchlistsbecauseitfailedtoproperlyfilloutaform,
then it could not at the same time have intentionally
placedIbrahimonthelistbasedonconstitutionallypro-
tected attributes Ibrahim possesses, and vice versa.
These mental states are mutually exclusive. There-
fore,itwasnotanabuseofdiscretiontofindthatIbra-

him’s unsuccessful claims were unrelated, because
althoughtheworkdoneonthoseclaimscouldh avecon-
tributedtoherultimatelysuccessfulclaim,thefactsand
legal theories underlying Ibrahim’s claims make that re-
sultunlikely.

16

Wenoteourpriordecisionsinthisspherearesome-
whatopaque. In Schwarz,wedetailedourpreviousde-
cisions’ shiftingfocusonthedegreetowhichtheunsue-
cessfulandsuccessfulelaimsaroseoutofthesamecom-
moncourseofconductandthedegreetowhichthework
done onunsuccessful claims contributed to the results
achieved. 73F.3dat903 (citing Thorne,802F.2d at
1141; OutdoorSys., Inc.v.CityofMesa  ,997F.2d 604,
619 (9th Cir. 1993); Herrington v. Cty. of Sonoma
883F.2d739,747(9thCir.1989);  Cabralesv.Cty.ofLos
Angeles,935F.2d1050,1052(9thCir.1991);and O’Neal
v.CityofSeattle ,66F.3d 1064,1068 -69(9thCir.1995)).
Ultimatelyin Schwarz, we affirmed the district court’s
decisiontoreducethelodestarforworkdoneonunsuc-
cessfulclaimsbothbecausethesetsofclaimstherewere
bothfactuallyandlegallydissimilarandbecausethee f-
fortsspentontheunsuccessfulclaimsdidnotcontribute
totheplaintiff ’s success. Id. at904. Neverthelessin

16 The district court expressly declined to find that the govern-
ment’s initialinterestin Ibrahimwas duetohernationality orher
religious beliefs. Ibrahimdoesnotchallengethatconclusionbefore
thisCourt.
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Webb,wecharacterizedourdecisionin  Schwarz as “re-
affirm[ing]thatthefocusisonwhethertheclaimsarose
outofacommoncourseofe  onduct.” 330F.3dat1169.
Here, Ibrahim’s First Amendment and equal protection
claims were based on her allegations that the govern-
mentintentionally put her name on thelists based on
constitutionally protected attributes, while her proce-
duraldueproc essclaimswerebasedonherallegations
that the governmentfailed to provide adequate proce-
durestoremovehernamefromitslists. Accordingly,

the district court did not err in concluding that these
claimswerebased onboth differentalleged courses of
conductanddifferentlegaltheories. Further,inlight
ofourdecisionsonthematter,welikewisebelieveitcan-
notbeerrorforadistrictecourttoalsoconsider —asthe
courtbelowdid —thateffortsonunsuccessfulclaimsdid
notcontributetothesu ccessobtained.

In addition, even if it were the case that Ibrahim’s
unsuccessful claims arose out of the same factual con-
textashersuccessfulclaim,itisnottruethatthework
expendedonthoseclaimsnecessarilycontributedtoher
ultimatesuccess. Wethereforedeclinetofindthedis-
trictcourtabusedits discretionbyconcluding Ibrahim
wasineligibletorecoverfeesforworkonthoseclaims.

We also reject Ibrahim’s second contention that the
“excellent results” she obtained should entitle her toa
fully compensatory fee. The district court permitted
Ibrahimtorecoverfully for her Administrative Proce-
dure Act and substantive due process claims because,
though unsuccessful, they were related to her proce-
duraldueprocessclaim. However,indoi ~ ngso,itmade
no explicit mention of “excellent results,” though such a
recovery by necessity implies an “excellent results”
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finding. SeeSchwarz ,73F.3dat905 -06. Andinlight
of our affirmance of the district court’s ruling with re-
spect to Ibrahim’s First Amendmentandequalprotec-
tionclaims,arulingthatIbrahimalsoobtainedexcellent
resultsontwoofherfourclaimswouldhavenoeffecton
herpotentiallyrecoverablefeeaward.

We find unconvinecing, however, the government’s
contentionthatth e district court’s overall fee reduction
—including its EAJA reductions —should be affirmed
becausethedistrictcourtcouldhaveimposedsuchare-
ductionunder Hensley’s second step. The government
claims that any errors contained in the district court’s
EAJAapplicationandrelatednessfindingsisharmless.
Thegovernment,however,forgetsthatalthoughthedis-
trictcourtenjoyssubstantialdiscretioninfixinganap-
propriatefeeunder Hensley,wehaveimposedthemod-
est requirement that it “explain how itecameupwiththe
amount.” Moreno v. City of Sacramento , 534 F.3d
1106, 1111 (9th Cir. 2008). “The explanation need not
be elaborate, but it must be comprehensible
[TTheexplanationmustbeconcisebut  clear.” Id. (in-
ternal quotation marks omi tted) (quoting Hensley,
461U.S.at437). Wherethedifferencebetweenthefee
awardrequested andthefeeawardgrantedisnegligi-
ble, “a somewhat cursory explanation will suffice,” but
where the disparity is greater, “a more specific articula-
tionofth e court’s reasoning is expected.” Id. What-
ever the actual basis for the district court’s reductions
here, there is certainly no room for argument that it
clearlyandconciselyexplainedthatitsreductionstolb-
rahim’s fee award were justified in light ofthesuccess
sheobtained. Absentsuchanexplanationfromthedis-
trictcourt,wecannottakearoughjusticeapproachand
sua sponte decide that the district court’s mistaken fee
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reductionswouldbe equivalenttothe feereductionsit
wouldhavemadeat Hensley’s second step.

IV.

Followingitsfeeentitlementdetermination,thedis-
trict court appointed a special master to fix Ibrahim’s
feeaward. ' Thespecialmasterwentontorecommend
a number of discretionary reductions to Ibrahim’s fee
requestdue toblock -billing,vagueness,andlackofbill-
ing judgment. The special master also made reduc-
tions for failure to demonstrate that the work claimed
wasassociatedwithrecoverableclaimsorissues. The
districtcourtadoptedthesereductions. Italsost ruck
Ibrahim’s objections to the special master’s report and
recommendation onexpensesforfailuretofollowpage
limits.

Becausethereductionsrecommendedbythespecial
master and adopted by the district court were largely
rootedinthe district court ’s EAJA determination, we
agreewithIbrahimthatthosefindingsshouldberevis-
itedifthedistrictcourtoncemoredeterminesIbrahim
isentitledtofees.  Ibrahim’s contention that the dis-
trict court abused its discretion in striking her objec-
tionstot he special master’s report and recommendation
onexpenses,however,isunavailing.

Inits order appointing the special master, the dis-
trict courtalsoorderedthe special mastertofileare-
portandrecommendationregardingfeesandexpenses,
andimposed aten -page limit on the parties’ objections

I Though Ibrahimobjectedto the special master’s appointment,
she doesnotpressthatissueonappeal.
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to that report and recommendation. It further re-
quiredeachpartytofileanappendixofallrelevantcom-
municationwiththespecialmaster.

The special master, however, filed two reports and
recommendations,o nefocusingonfeesandtheotheron
expenses. Inresponse,Ibrahimfiledaten  -pagesetof
objectionstoeach,alongwithaone  -page “statement.”

The district court struck Ibrahim’s objections to the
special master’s report and recommendation on expenses
for having filed “two ten-pagebriefs,a234 -pagedecla-
rationwithexhibits,andaone -page ‘statement,”” with-
outalsomovingforapageextension. Itfoundherfil-
ingswerenotgoodfaithattemptstoabidebyitsorders.

Onappeal Ibrahimarguesitwasimpropertostrike
herobjectionsbecausethespecialmasterfiled twore-
portsandrecommendations,and ,therefore,itwasrea-
sonable to file aten -page set of objections to each.
Shealternativelyargues that the district court’s imposi-
tionofaten -pagelimitonobjectionstoreportsandrec-
ommendations totaling hundreds of pageswas also an
abuseofdi scretion.

18

District courts have the inherent power to strike
items fromtheirdocketforlitigation conduct. Ready
Transp., Inc. v. AAR Mfg., Inc. , 627 F.3d 402, 404
(9th Cir.2010) (citing Hernandezv. City of ElMonte

18 Thrahim also argues that the district court’s striking of her ex-
penses resulted only in those objections being “overruled.” That
assertionis patentlycontradictedbytherecord. Initsorderstrik-
ing Tbrahim’s objections,thedistrictcourtstated: “No objections
tothespecial master’s report regarding expenses are preserved be-
causecounselfailed to abide by the rules.”
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138F.3d393,398(9thCir.1998 )). Wereviewtheexer-
ciseofthatpowerforabuseofdiscretionandthefactual
determinations underpinning such exercise for clear
error. Id. at404; UnaigardSec. Ins. Co.v. Lakewood
Eng’g & Mfg. Corp.,982F.2d363,367(9thCir.1992).

Here,itwa snotclearlyerroneoustoconcludelbra-
him failed to abide by the district court’s page limits.
Whileitistruethatthespecialmasterfiledtworeports
and recommendations and the district court’s order
might have been misinterpreted or misunderstood by
plaintiff’s counsel, it is also true that the order stated
“all objections” should not exceed ten pages. Thus,
whetherthespecialmasterfiledasingleorseveralre-
ports and recommendations, the district court’s order
imposed a ten -page limit on obj ections. Indeed, the
governmentrestricteditsobjectionstotenpages. We
therefore cannot find that it was clearly erroneous to
conclude Ibrahim failed to abide by the district court’s
pagerestrictions.

Nor do we see the striking of Ibrahim’s objectionsin
responsetothatfailureasbeinganabuseofdiscretion.
TheorderinquestionalsorequiredIbrahimtoresubmit
her feerequest and imposed requirements on that re-
submission in order to facilitate the district court’s ef-
fortstofixheraward.

Ibrahim obstinately refused to abide by those re-
quirements,andinstead,filedmultiplemotionsto =~ recon-
sider the district court’s fee entitlement determina-
tions.” Inlight of Ibrahim’s repeated failures to follow

19 Thrahimofferedmultiplerationalesforherrefusalto followthe
district court’s order that she resubmit her fee request. Initially,
she arguedthatcounselhadpreviouslybeenawardedfeesbasedon
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the very same order ,we cannot conclude th e district
courtabuseditsdiscretionbystrikingherobjectionsto
the special mater’s report on expenses.

Finally, we refuse to address Ibrahim’s contention
thatitwasanabuseofdiscretiontolimitherobjections
totenpages. Whereapartybelieve  sadistrictcourt
hasissued animproperorder, theirremedyistoraise
thatissueonappeal. UnitedStatesv. Galin ,222F.3d
1123,1127(9thCir.2000). Inthemeantime,however,
theyaretoeitherabidebytheorder,fileaninterlocu-
tory appeal,if available, or move for reconsideration.
Id. Ibrahim did none of those things. Rather, she
simply exceeded the district court’s page limits while
“objecting” to those selfsame limits in a footnote. A
partywillnotbeheardtocomplainofanorderona ppeal
bywhichitfailedtoabide. Wethereforedonotreach
the merits of Ibrahim’s claim here.

V.

Anyfeedisputeistedious,andthisoneisnoexcep-
tion. Thoughwe arereluctanttorequire the district
court to revisit its findings in this already p rotracted
satellite litigation, we see no other alternative. We
pausetonote,however,thatweoffernoviewontheap-
propriatenessoftheamountalreadyawardedbythedis-
trictcourtinthiscase. ItmaywellbeIbrahimisenti-
tledtosubstantiallymor eorsubstantiallylessthanthat

similar billingrecords.  Shealsoarguedshewouldbeunabletocat-
egorize projectsinthemannerdirectedbythedistrictcourtbecause
“that is not the way the time was recorded or billed.” Atoralargu-
ment, however, she argued she could not comply with the district
court’s order because it waspredicatedonlegallyerroneous conclu-
sions. Wefindnoneofthese rationalespersuasivebecause Ibra-
him,intheend,failedtocomportwith theorder.
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amount.Butuntilanamountisfixedinaccordancewith
applicablelaw,weareunabletopassuponthatquestion.

The present panel will retain responsibility for any
appealsthatmaypossiblyemanate fromanappealable
order orjudgment of the district court resulting from
thisremand. Thefeeandexpense awards ofthe dis-
trictcourtare AFFIRMEDinpart , REVERSEDinpart |,
and REMANDED for proceedings consistent with this
opinion.
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UNITEDSTATESDISTRICTCOU RT
FORTHENORTHERNDISTRICTOFCALIFORNIA

No. C06 -005645WHA
RAHINAH IBRAHIM, PLAINTIFF
.

DEPARTMENTOF HOMELAND SECURITY, ETAL .,
DEFENDANTS

Filed: Oct.9,2014

ORDER RESOLVINGOBJECTIONS,
ADOPTINGSPECIALMAS TER’S REPORT AND
RECOMMENDATION,VACATINGHEARI NG,
ANDFIXINGCOMPENSAT ION

INTRODUCTION

Atlonglast, this protracted satellite litigation over
attorney’s fees and expenses comes to anend,saveand
except for the pending appeal regarding attorney’s fees
andexpenses. Aprior orderheldthatplaintiffwasen-
titled to somebut not all of the grossly excessive fees
andexpenses sought. Thespecialmasterthenissued
areportandrecommendationregardingthe amountof
the award. Thisorderresolvesthependingobjections
andado pts the special master’s report and recommen-
dationinitsentirety.
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STATEMENT

The history of this action has been summarized in
priorordersandwillnotberepeated  herein(Dkt.Nos.
682,739). Inpertinentpart,inJanuary2014,plaintiff
movedforatt orney’s fees andexpenses. Therewereat
leastthreedefectswithplaintiff ’s motion. First,invi-
olation of our district’s local rules, plaintiff’s counsel
failed to meet -and-confer prior to filing the motion.
Thisalonewasgroundstodenythemotio  n. Second,no
detailed spreadsheets or invoices supporting the ex-
pensessoughtwereappendedtothemotion. Thiswas
grounds to deny the expenses sought.  Third, plain-
tiff’s counsel referred to a confidential settlement con-
ferencein violation of ourlo calrules. Insum,even
though it was a close call whether to deny counsel an
awardbasedontheseviolations,plaintiff ’s counsel were
neverthelesspermittedtoproceed, spawningthismas-
sivesatellitelitigation.

Following full briefing, supplemental s ubmissions,
andoralargument,anApril2014orderdeterminedcoun-
sel’s entitlement tofees and expenses. Counsel were
entitledtosomebutnotall  ofthegrosslyexcessivefees
and expenses sought. A companion order required
counseltofile reviseddecl arationsinaccordance with
theApril2014order(Dkt.Nos.715,718,739,740).

Thiswasnotdone. Plaintif f’s counsel first requested
anextension,whichwasgranted. Counselthenre -filed
their declarations seeking allfeesandexpenses previ-
ouslysought andadded moretotheirdemand. Into-
tal, counsel sought $3.88 million in fees under market
rates and $327,826 in expenses. A June 2014 order
gavecounselonemorechancetocomply  (Dkt.No.758).
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Counsel refused.  Counsel stubbornly insisted on
“the full amount of her requested attorney’s fees” and
filed notices of appeal regarding fees, expenses, and
costs. Counselthen filedthreemotionsforreconsider-

ation,whichuponreview,weredenied. Aspecialmas-
terwas appointed,afterthepartiesweregivenadequate
notice and an opportunity to be heard. The special

master was ordered to fileawrittenrepo  rtregarding
the amount offeesandexpenses tobeawarded. The
special master, of course, could not revisit the entitle-
ment rulings.

The special master reviewed the parties’ submissions
andrelevantorders,allowed supplementalsubmissions,
andheardo ralargument. Inpertinentpart,plaintiff ’s
counsel continued to insist on “100% of their fees.”
Counsel also asked for “additional fees” incurred since
May2014,whichwereactuallyfees -on-fees-on-fees. The
specialmasterthenfileda 117-pagereportregardingat-
torney’s fees and a sixteen-page reportregarding ex-
penses. Inshort, plaintiff’s counsel sought $1.76 mil-
lion in attorney’s fees (or more than $3.88 million under

marketrates) and $293,860in expenses. The govern-
ment argued that nomore than $232,550in attorney’s
fees and $21,08 0in expenses were due. The special

masterrecommendedanawardof  $419,987.36inattor-
ney’s fees and $34,768.71 in expenses (Dkt. Nos. 787,
789). Thepartieshad untilOctober2tofileobjections,
nottoexceedtenpages.

Bothsidesfiledobjections.  Plaintiff’s counsel, how-
ever,filedtwoten -pagebriefsand voluminousexhibits.
Both sides filed responses. Notably, the government

movedtostrikeallof plaintiff’s objections for failure to
complywiththepagelimits.
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Now,thetimeforfilingsregardingth  especialmas-
ter’s report has elapsed. Havingread thespecialmas-
ter’s report and recommendation and the parties’ sub-
missions,thisorderfindsas follows.

ANALYSIS
1. IMPROPER OBJECTIONS.

Allofcounselforplaintiff ’s improper objections are
OVERRULED.

First,plaintiff ’s counsel object to the appointment of
a special master because she “did notpresideoverorat-
tend the trial.” Procedurally,thisobjectionhasbeen
waived. Thedeadline toobjecttoaspecialmasterwas
in April and no objectionwas  timelymade. Accord-
ingly, the special master was appointed pursuant to
Rule 53 and 54, after notice and an opportunity to be
heard. Moreover,substantively,thisobjectionmakes
nosense. Thereisnoevidencethatthe  specialmaster
lacked “familiarity” with the case, especially since she
reviewed the parties’ voluminoussubmissionsandheard
oralargument.

Second,plaintiff ’s counsel vaguely object to the “pro-
cedures” set forth in the April, June, and Julyorders.
Thatis, the procedures forthe special master and the
orderstofilerevised declarations. Noauthorityispro-
vided for this objection, other thanthebald arg ument
thatthe “procedures” ordered resulted in “duplicative
work” and forced them to “cut fees.” Notso. Plaintiff’s
counsel never complied with the entitlement order, re-
quiring the special master to sift through hundreds of
pages of briefing, spreadsh eets, and invoices to deter-
mine which fees and expenses wererecoverable. This
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taskwasrenderedevenmoredifficultbecausethespread-
sheets were “without formulas,” even though a native
productionwasordered. = Moreover,plaintiff ’s counsel
never “cut fees,” other than to excise $462,470 for a
whopping $3.88milliondemand.

Third,plaintiff ’s counsel object to the special mas-
ter’s “errors” in failing to award fees for non-recoverable
tasks. For example, counsel argue that “the Special
Mastererredin denying recoveryforworkdoneinsup-
port of the Equal Protection and First Amendment
claims.” Plaintiffdidnotprevailontheseclaims. Coun-
sel alsoarguethatthespecialmastererredin failingto
award fees for visa issues, post  -2012 standing issues ,
andprivilegeissues.  Counselare wrong. Thespecial
master could not (and did not) revisit the entitlement
rulings.

Fourth, plaintiff ’s counsel ignored the page limits.
ThedJuly2014orderstatedthatthe  objectionswerenot
toexceedtenpages.  Plaintiff’s counsel filed 255 pages:
twoten -pagebriefs, a234 -pagedeclarationwithexhib-
its,andaone -page “statement.” Thiswasnot agood
faith efforttocomplywiththepagelimits. Indeed,no
motionforapageextensionwasfiled.

Thegovernmentmovestostrikeallofplaintiff  ’s ob-
jections for failure to comply with the page limits.
That motionis GRANTED INPARTAND DENIEDINP ART.
Asasanctionforviolating thepagelimits,docketnum-
ber793(briefregardingexpenses)ishereby = STRICKEN.
Counselfor plaintiff will not be allowed to “reincorpo-
rate” in her response her “previous” objections regard-
ingexpenses. Pageseightthr oughtenofherresponse
(Dkt.No.799)arehereby  STRICKEN. Noobjectionsto
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the special master’s report regarding expenses are pre-
served becausecounselfailedtoabidebytherules. It
wouldbeunfairtoretaintheseobjectionswhen thegov-
ernmentmad e aneffort tofitall objections within ten

pages.

In sum, all of plaintiff ’s improper objections are
OVERRULED.

2. REMAINING OBJECTIONSBY PLAINTIFF’S COUNSEL.

Forthereasonsstated herein, all of the remaining
objectionsbyplaintiff ’s counsel are OVERRULED.

First, plaintiff ’s counsel object to the special mas-
ter’s reductions for needless duplication, excessivecon-
ferencing,andlackofbillingjudgment. Forexample,
plaintiff’s counsel sought feesforthreeattorneys con-
ferencing regarding “status and plan.” Timebilledby
thethird,more senior,attorneywasexcisedbythespe-
cialmaster. Thisorderadoptsallofthe special mas-
ter’s recommendations and finds that she properlyre-
ducedmanyofthegrosslyoverbroadsums  demandedby
plaintiff’s counsel.

Second,plaintiff ’s counsel object to the special mas-
ter’s reductions for block-billingandvagueentries. The
specialmasterdidnoterrinfindingtheselineitemsim-
proper,excessive, and/orinadequatelydetailed.  Plain-
tiff’s counsel also argue that to the extent the special
master could not “infer” information from the surround-
ing entries, “she could have requested further clarifica-
tion.” Thisargumentismisplaced. = Itwascounselfor
plaintiff’s burden to submit sufficientproofinJanu ary
2014. Plaintiff’s counsel failed to do so. Theywere
given a second chance to revise their declarations in
April. Theyagainfailedtodoso. Theyweregivena



122a

third chanceinJune.  Theyrefused. Theywerethen
givenanopportunitytoworkwith  thespecial masterto
calculatetheproperamountofrecoverablefees. They
stubbornly insisted on “100% of their fees.” Tonow
blame the special master for not requesting “further
clarification” is utterly misguided.

Thaird, plaintiff ’s counsel object tothe special mas-
ter’s recommendation, after reviewing alloftherelevant
line items, that no fees -on-fees-on-fees be awarded.
Noauthorityisprovided forthisobjection.  Plaintiff’s
counsel only baldly assert that “[t]he Special Master de-
clinedto award plaintifffeesforwork donesince May
2014. Thiswasimproper. Plaintiffrequeststhat the
Court award her these fees.” Thisorderfindsthespe-
cial master’s recommendation reasonableandfindsthat
thoseamountswereproperlyomitted.

Insum, all of counsel for plaintiff ’s objections are
OVERRULED.

3. OBJECTIONSBYTHE GOVERNMENT.

For the reasons stated herein, all of the government’s
objectionsare OVERRULED.

First, the government argues that no fees and ex-
penses should be awarded “given Plaintiff’s counsel’s
obstinate refusal to comply with the Court’s entitlement
order ... andher untimelyandinsufficientlydocu-
mented request for expenses.” Allwillrecognizethat
plaintiff’s counsel repeatedly disregarded the rules.
Insuchcircumstances,itwouldbejustifie  dtorefuseto
enteranaward.  Nevertheless,counselwerepermitted
toproceed,spawningthissecondmajor litigationwhich
included three motions forreconsideration and hours -
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upon-hours spent sifting through voluminous submis-
sions. Discretion has been exercised to award some
butnotallofthe massivesumdemanded. Hensleyv.
Eckerhart,461U.S.424,437(1983).

Second,thegovernmenttakesissuewithsomeofthe
special master’s percentages and amounts. Forsome
items,thegovernmentarguesthatonly  33percentofthe
amountrequested shouldbeawardedinsteadofthefifty
percentrecommended. For otheritems, the govern-
ment arguesthatnofeesshouldbeawardedinstead of
thesixteenpercentrecommended. Foritemsassociated
with Professor Kahn, th e government argues that no
feesshouldbeawardedon accountofplaintiff ’s “unco-
operative behavior” during discovery. The government
alsoargues thatcertainmileageandsubpoenaexpenses
shouldnotbeawardedbecauseplaintiff ’s discovery ef-
fortswereonlypartiallysuccessfulorthosedepositions
never occurred. Uponreviewofthe special master’s
report,thisorderfindsthatthespecialmasterproperly
consideredthe recoverableitemsandthosesoinextrica-
blyintertwined.

Third, the government objects to recovery for any
“vague” entries. Forexample,the governmentar gues
thatplaintiffmadenoefforttoprovidedetaileddescrip-
tions for someline items beyond “[p]repare for trial.”
The government also argues that no fees should be
awarded for “client communication” without a “showing
thattheactivityforwhichplain tiffseekstotax theGov-
ernment is compensable.” Plaintiff’s counsel respond
thatthegovernmentwasnot entitledtoprivilegedinfor-
mation. Upon review of the special master’s report,
thisorderfinds thatthespecialmasterproperlyawarded
therecov erableamounts.



124a

Fourth,todeterminetheamountoffees  -on-fees,the
governmentarguesthatthespecial mastershouldhave
multipliedthefeesrecoveredbythepercentageofmer-
its fees initially sought ($3.5 million) instead of the
$1.6millionsoughtun dertheEAJA.  Thisorderfinds
thatthespecial masterproperlycalculatedthefees -on-
fees amount, even though this order recognizes that
plaintiff’s counsel continue to demand all fees under
marketrates.

In sum, all of the government’s objections are OVER-
RULED.

4. SPECIAL MASTER’S FEESAND EXPENSES.

Apriororderappointed Attorney GinaMoonasthe
specialmaster. Asaservicetothe Courtandto save
theparties expense,sheagreedtocapherhourlyrate
at $200 per hour. She has submitted an invoice for
$27,481.50infeesandexpenses. Thetimeforfilingob-
jectionshas elapsed. Neithersideobjectedtotheen-
triesonherinvoice. = Thisorde rfindsthatthespecial
master’s fees and expenses are reasonable. Pursuant to
Rule 53(g), the special master’s compensationishereby
FIXED.

Thepartiesonlydisputetheallocationofthespecial
master’s fees. Thisorderfindsthat plaintiff’s counsel
shall pay 75% of the special master’s fees, save for one
exception,asa sanction for counsel’s failure to meet-
and-conferbeforefilingtheirmotion,theirobstinatere-
fusal tofilereviseddeclarationsinaccordancewiththe
entitlementorder ,andtheirdisregardforthe  pagelim-
its. Theexceptionisthatplaintiff ’s counsel shall pay
100% of the special master’s fees forworkdoneonthe
fees-on-fees-on-feesdemand.



125a
CONCLUSION

Forthereasonsstatedherein,allobjectionsarehereby
OVERRULED. The special master’s report and recom-
mendationisherebyAdoptedin  FUuLL. TheNovember
20hearingishereby VACATED (Dkt.Nos.787,789).

Accordingly, plaintiff ’s counsel are hereby awarded
$419,987.36 in attorney’s fees and $34,768.71 in expenses.
The special master’s compensation of $27,481.50 is hereby
FIXED.

Toensurethatthespecialmasterispromptlypaidfor
herservices,thepaymentprocedureshallbeasfollows.
Thegovernmentshallpromptlysendachecktothespe-
cialmasterfor100%of herfees. Thegovernmentshall
thensubtractallofthisamount(minusitsportionofthe
special master’s fees) from the amount to be paid to plain-
tiff’s counsel. The remainder is the amount due plain-
tiff’s counsel. All payments shall be made by OCTOBER
30,unlessthereisatimelyappeal  byeithersideinwhich
thepaymentsshallbemadewhenallappealsarefinally
endedwithnofollowuprequired. Thepartiesshallfile
ajointstatusreportby = NOONON OCTOBER 31, 2014.

This motion for attorney’s fees and expenses involved
aHerculeantask. The Courtextendsitshighestcom-
pliments and thanks Attorney Gina Moonforherexcel-
lentserviceandwilli ngnesstoserveatareducedrate.

ITISSOORDERED.
Dated: Oct.9,2014

/s/ WILLIAMALSUP
WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE
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APPENDIX D

UNITEDSTATESDISTRICTCOURT
FORTHENORTHERNDISTRICTOFCALIFORNIA

No. C06 -00545 WHA
RAHINAH IBRAHIM, PLAINTIFF
.

DEPARTMENTOF HOMELAND SECURITY, ETAL .,
DEFENDANTS

Filed: Apr. 16,2014

ORDER GRANTINGINPARTANDDENYING
IN PART PLAINTIFF’S MOTIONFOR
ATTORNEY’S FEES AND EXPENSES

INTRODUCTION

Allofuswhopract iceorserveinthisdistrictshould

be proud that we still have counsel willing and able to
undertakeprobonorepresentationofsomeonelikeour
plaintiffhere,especiallywhenitrequiresstandingupto
our national government and its large litigationr  e-
sources. Notsolongago,thisspiritflourishedwithinour
district. Morerecently,however,probonorepresenta-
tion seems to have taken second seat to money bono.
But these lawyers from plaintiff —Marwa Elzankaly,
Kevin Hammon, Ruby Kazi,James McMani s,Jennifer
Murakami, Christine Peek, Elizabeth Pipkin,a nd the
firmofMcManisFaulkner —deserverecognitionforthe
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work they have contributed to this long  -fought case.
TheCourtherebyextendsitscompliments.

This, however, does not translate to appro  ving the
massiveawardtheyseekundertheEqualAccesstoJus-
tice Act. The EAJA isrestricted in important ways
that we must recognize and honor. And, plaintiff’s
counselmaynotcollecttwiceforworkalreadycompen-
satedinpriorpartialsettlements,forinefficientordu-
plicativework,orforworkonissuesforwhichthegov-
ernmenthasshownitspositiontobesubstantiallyjusti-
fiedandunrelatedtotheclaim  Dr.Ibrahimobtainedre-
liefunder.

Regrettably,thiswillbealongorder,giventhebroad
scopeofthefeepetition,andmustleadtotheverytype
of satellite litigation our Supreme Court cautioned
against. Hensleyv. Eckerhart ,461U.5.424,437(19  83).
Theessenceofthisorderisthatcounselareentitledto
recoverfortheirworkandexpensesonproceduraldue
process,substantivedueprocess,AdministrativeProce-
dureActclaimsandpost -2012remandstandingissues,
andnomore. Thiscutbackis notintendedasacriti-
cismofcounselandtheirworkhereinbutsimplyreflects
the limits of the law itself. This order resolves the
entitlement issue. A companion order sets forth a
special-masterproceduretodeterminethe  amount.

STATEMENT

This actionarisesoutofawrongfullistingofplaintiff
ontheno -flylist. Thefactsarealllaidoutinfindings
offact and conclusions oflaw after abench trial (Dkt.
Nos.682,701 -1).
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InJanuary2006,plaintiffcommencedthiscivilaction
againstmult iplestateandfederalagenciesallegingSec-
tion1983claims,statelawtortclaims,andseveral con-
stitutional claims. An August 2006 order dismissed
herclaimsagainstthefederaldefendantsbasedonlack
ofsubject -matterjurisdictionanddismissedher claims
against a TSA employee, the airline, and the federal
agency defendants (Dkt. No. 101). Our court of ap-
pealsaffirmedinpart,reversedinpart,andremanded,
holdingthatthedistrictcourthadoriginalsubject =~ -matter
jurisdictionoverherclaimf orinjunctivereliefregard-
ingplacementothernameontheno  -flylist. Thecourt
of appeals agreed that the district court, however,
lackedsubject -matterjurisdictionoverherclaimforin-
junctive relief regarding the government’s policies and
proceduresimplementingtheno -flylist,thatthefederal
agencyandairlineactionswerenotstateactionsunder
Section1983,andthatthetortclaimsagainstthefederal
officialsintheirofficialcapacitiesandairlinedefendants
wereprecluded. Ourcourtof appealsfurtherheldthat
specificjurisdictionwasavailablefortheclaimsagainst
theTSAemployee,whowassuedinhisindividualeapac-
ity. ITbrahim v. Dep’t of Homeland Sec.,538F.3d1250,
1254-56 n.9 (9th Cir. 2008) (“Ibrahiml ™).

On remand, pla intiff filed the operative second
amended complaint. Cash settlements were subse-
quently entered withthenon -federaldefendants (Dkt.
No.328). Plaintiff ’s counsel were paid $195,431.35 for
attorney’s fees and costs pursuant to the settlement
(McManisDecl.13).

A motion to dismiss for lack of standing was then
made and granted based on the distinction between
damagesclaimsforpastinjurywhileplaint  iffhadbeen
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intheUnitedStatesversusprospectivereliefsought af-
ter plaintiffthadvoluntarilyleftthe United States(Dkt.
No0.197).  Ourcourtofappeals,whileaffirminginpart,
reversed(overadissent)astostandingforprospective
reliefby hol ding that even a nonimmigrant alien who
hadvoluntarily left the United States nonetheless had
standingtolitigate federal constitutional claimsindis-
trictecourtinthe UnitedStatesaslongasthealienhad

a “substantial voluntary connection” to the United
States. Ibrahim v. Dep’t of Homeland Sec.,669F.3d
983,993 -94 (9th Cir. 2012) (“IbrahimIl”). The deci-
sion was entered on February 8, 2012. The govern-
mentdidnotseekreviewbythe UnitedStatesSupreme
Court.

A July2012mandatetaxed $437.60  incostsagainst
defendantspursuanttotheappeal(Dkt.Nos.355,356).
Onremand, the government then again moved to dis-
missandthemotionwasdenied. Thepartiesnextbe-
cameembroiledindiscoverydisputesinvolvingthestate
secretsprivilege,thel awenforcementprivilege,andso -
called “sensitive security information” (“SSI”), 49 U.S.C.
114(r) and 49 C.F.R. 1520.5. A pair of orders dated
April19,2013,grantedinpartanddeniedinpart plain-
tiff’s motion to compel (Dkt. Nos. 462, 464). Subse-
quentroundsofcontentiousdiscoverymotionsrequired
further resolution. The government’s assertions of the
statesecretsprivilegewereupheld,whileitsassertions
ofotherprivilegeswereupheldinpartandoverruledin
part(Dkt.Nos.539,548).

Anu mberofexpertdisclosureanddiscoverydisputes
were then raised. Notably, plaintiff’s expert report
failed to identify what materials were considered in
forming the opinions therein and plaintiff refused to
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produce interview notes. A pair of orders permitted
plaintifftoreviseherexpertreport,allowedthegovern-
menttotakeasecond one-daydepositionoftheexpert,
and ordered the expert to produce interview notes he
considered in forming his opinions at least 24 hours
priortohisseconddeposition,once apropersubpoena
wasserved(Dkt.Nos.580,585).

After oral argument in Oct ober 2013, the govern-
ment’s motion for summary judgment was granted in
limited part but mostly denied (Dkt. No. 592). The “ex-
change of information” claim based on the First Amend-
mentwasdismissed.  Plaintiff’s claimsbasedonproce-
duralandsubstantivedueprocess,equalprotection,and
First Amendment rights of expressive association and
retaliation proceeded to trial. Lack of standing was
raisedagainbythegovernmentanddenied.

A final pre -trial confe rence was held in November
2013. Anumberofmotions inlimine wereheardand
resolved, including the government’s motion to exclude
plaintifffromcallingthe Attorney General (Eric Holder)
andtheDirectorofNationallntelligence(JamesClapper).

The bench trial began in December 2013. On the
firstdayoftrial, beforeopening statements, plaintiff — ’s
counsel reported that plaintiff’s daughter—a United
Statescitizenandawitnessdisclosedon  plaintiff’s wit-
ness list —was not permitted to board her flight from
KualaLumpurtoattendtrial. Immediatelyaftertrial,
anevidentiaryhearingregarding plaintiff’s daughter’s
traveldifficultieswasheld. Uponrequest,Jimitedfind-
ingsoffactweremade.

On January 14, 2014, findings of fact, conclusions
oflaw,andorderforreliefwasentered (Dkt.Nos.682,
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701-1). Judgmentwasenteredinfavoro  fplaintiffto
the extentstatedinthe January 14 order, but against
plaintiff on all other claims (Dkt. No. 684). Notably,
theorderfoundthat Dr. Rahinah Ibrahimwasentitled

to certain post -deprivation remedies and because the
government’s administrativeremediesfellshortofthat
relief, she was deprived due process of law. Inaddi-
tion, limitedreliefwas grantedtoprovide Dr. Ibrahim
thespecificsubsectionofSection212(a)(3)(B)oftheIm-
migration and Nationality Act, 8 U.S.C. 1182(a)(3)(B),
thatrenderedherineligibleforavisain2009and2013,
andtoinformhershewaseligibletoatleastapplyfora
discretionarywaiver. Thislimitedreliefwas  not spe-
cificallyraisedbyplaintiff,but  insteadprovidedbythe
Courtbasedonadecisionby  ourcourtofappealsand
statutoryinterpretation. Dinv. Kerry ,718 F.3d 856,
863 (9th Cir.2013). The governmentwasrequired to
providetherelieforderedbyApril15,2014.

Theorderalsostated(Dkt.No.682at35):
OTHER CHALLENGES

Althoughplain tiff’s counsel raise other constitutional
challenges,thosearguments,evenifsuccessful,would
notleadtoany greaterreliefthanalready ordered.
Itmustbeemphasizedthattheoriginalcauseofthe
adverse action was human error. That error was

not motivatedbyrace,religion,orethnicity. While
itisplausiblethatDr.Ibrahimwasinterviewedinthe
firstplaceonaccountofherrootsandreligion, this
orderdoesnotsofind,foritisunnecessarytoreach
thepoint,giventhattheonlyconcrete  adverseaction
toDr.IbrahimcameasaresultofamistakebyAgent
Kelleyinfillingoutaformandfromlater,classified
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informationthat separatelyled tothe unreviewable
visadenials.

Theorderthusdidnotreachplaintiff  ’s equal protection
clause, Administrative Procedure Act, substantive due
process,andFirstAmendmentclaims. Tobeclear,she

did not outright lose on these claims, she just did not
prevail.

OnJanuary 28, plaintiff ’s counsel filed a motion for
an aw ard of attorney’s fees and expenses, seeking a
whopping $3.67millioninfeesand$294,000inexpenses
(Dkt. No. 694). Four supporting declarations were
filed. Specifically, the declaration of Attorney Chris-
tinePeekappended, interalia ,al72 -pagespre adsheet
(listing chronologically tasks completed and fees sought)
andaone -page “summary of additional expenses” (Peek
Decl.Exhs.A,B). Invoicesandaspreadsheetspecifi-
callyitemizingtheexpensessoughtwerenotsubmitted.
The declaration of Attorn eyJames McManis setforth
attorneyhourlyratesandtheexperienceofeachattor-
ney. The declaration of Attorney Allen J. Ruby of
Skadden, Arps, Slate, Meagher & Flom LLP, attested
tothereputation,rates,andexperienceofplaintiff ~ ’s coun-
sel. Thede claration of Dr. Rahinah Ibrahim stated
thatsheretained McManis Faulknerin June 2005and
theyweretheonlyfirmwillingtotakehercaseonapro
bonobasis(IbrahimDecl. 112,3). Noneofthedecla-
rationscontarnedastatementthatcounselmetandc on-
SferredpursuanttoLocal Rule5)  -5beforefilingthemo-
tton. The sameday, plaintiff’s counsel filed a bill of
costs seeking approximately $58,000 (Dkt. No. 693).
Theythensubmittedsupplementstotheirbillmorethan
aweeklater(Dkt.Nos.704  -707). OnFebruary21,the
Clerktaxed$53,699.13againstdefendants(Dkt.No.713).
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After thegovernmentfileditsopposition,includinga
statementthat plaintiff’s counselshould —atmost —be
entitledtoapproximately$286,000infees(not$3.67mil-
lion), plaintiff ’s counsel submitted a reply declaration,
appending 228 -pages of exhibits supp orting their re-
quested expenses (Dkt. No. 712). Upon request, a
February 26 order struck counsel’s reply declaration
duetotheunfairnessofcounselsubmittingvoluminous
spreadsheetstheycould have and should have submit-
tedwiththeiropeningmotion(D  kt.No.715).

On February 28, the government filed a motion for
review of the Clerk’s taxation of costs. That motion
willbe addressedinaseparate order. Thisorder co-
versfeesand expenses other than the Clerk’s taxation
ofcosts.

OnMarch6,theCo urtnotedanumberoflineitems
of questionable merit in counsel’s application and al-
lowedsupplementalbriefing(Dkt.No.718). OnMarch
13,counselsubmittedaspreadsheetshowing$462,470in
“unclaimed fees,” meaning fees excluded from their fee
application. Counselalsoindicatedthat385hourswere
excluded because several attorneys had minor roles in
the case (PipkinDecl. 112  -4,Exh.A). Thisorderfol-
lows full briefing and oral argument held on March 25,
andreview,asrequested,ofthedeclara  tionsfiledpursu-
anttotheinjunctionasofApril15(Dkt.No.737).

ANALYSIS
1. VIOLATION OFO UR DISTRICT’S RULES.

Inconnectionwiththemotion, plaintiff’s counselvio-
lated our district’s rules. Plaintiff’s counsel failed to
meet-and-confer withth e opponent prior to filing this
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motion(FreeborneDecl.12,Reply15). Thiswasavi-
olation of our district’s Local Rule 54-5(a) and (b)(1)
whichstate:

Counsel for the respective parties must meet and
conferforthepurposeofresolvingalldisputediss ues
relating to attorney’s fees before making a motion for
award of attorney’s fees.

% & &

Unless otherwise ordered, the motion for attorney
feesmustbesupportedbydeclarationsoraffidavits
containingthefollowinginformation:

(1)Astatementthatec ounselhavemetandconferred
forthepurposeofattemptingtoresolveanydisputes
withrespecttothemotionorastatementthatnocon-
ferencewasheld,withcertificationthattheapplying
attorneymadeagoodfaith efforttoarrangesucha
conference, setting forththe reasonthe conference
was notheld;and .

In counsel’s reply brief, counsel offered no acceptable
reasonfortheirfailuretocomplywiththelocalrulesbe-
forefilingthemotion. Thereplystated:

Althoughplaintiffdidnotconfer = withdefendantsdi-
rectly before filing her motion, plaintiffunderstood
defendants’ position on fees due to conversations
with Judge Corleybeforethetrial, anditwas clear

that amotion was necessary toresolve the dispute.
Defendants’ opposition demonstrates the futility of
[almeetandconfertoresolvetheinstantmotion;de-
fendantshavesufferednoprejudice.

(Reply15). Thiswasanotherviolation. Itwaswrong
for counsel to refer to “anything that happened or was
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said” or “any position taken” duringaconfidentialset-
tlement conference. See ADR Local Rule7 -5(a). In
any event,somuchhasoccurred since thatsettlement
conferencethatitwaswrongtothinkthe government,
havinglost part of the trial, would still have the same
view.

Failing tocomplywiththelocalrulesisapermissible
ground for the denial of a motion for attorney’s fees.
Johannsonv.WachoviaMortgage, FSB ,No.C11 -02822
WHA,2012WL2793204,at *1(N.D.Cal.July9,2012)
(Judge William Alsup); Herson v. City of Richm  ond,
No.C09 -02516PJHLB,2012WL1189613,at*5(N.D.
Cal.Mar.9,2012)(MagistrateJudgeLaurelBeeler),re-
portandrecommendationadopted,2012WL1188898,at
*1(N.D.Cal.Apr.6,2012)(JudgePhyllisJ.Hamilton).

Itisaclose callwhetherorno  ttodenycounselan
awardforthisfailuretofollowourrules. Ourrulere-
quirement is meant to head off the very “satellite litiga-
tion” problem that worriedthe United States Supreme
Courtin Hensley,461U.S.at437. Theproblemisex-
acerbatedbyaf ee petitionthatis grossly overbroad,
eventothepoint of seeking doublerecovery foritems
previouslysettledandonwhichfeeswerealreadyrecov-
ered. Ajudgewouldbejustifiedindenyingthe peti-
tiononthesegrounds.

At oral argument, counsel’s only explanation was that these par-
ticular defense attorneysdidnot  havethe authority toagreetoa
number. Defensecounselexplainedthatpursuanttoregulation,an
amount offeesthishighmustbeauthorizedbytheDeputyAttorney
General (March 25 Hr’g. Tr. 39:7-15). Plaintiff’s counsel cannot
unilaterallyignoreourlocalrulesrequiringameet  -and-conferjust
because specific defense attorneyslack the authority to authorize
paymentbeyondathresholdsum.
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Takingintoaccountthepurpos eoftheEqualAccess
toJustice Act,however,thisorderwillallowthe appli-
cation to go forward provided that  plaintiff’s counsel
shallpay 75% ofthespecial -master’s fees (rather than
50%) in connection with the fees -and-expenses proce-
duresetforthinacompanionorder. Thegovernment
shallpaytheremainder. Thisallocationisthestarting
pointandmaybeadjusted toreflectfactorssetforthin
FRCP53(g)(3).

2. EQUAL ACCESS TO JUSTICE ACT.

Plaintiff’s counselarguethattheyareentitledtore-
cover attorney’s fees and expenses because (1) the fed-
eral defendants’ position was not substantially justified
and(2)t he federal defendants’ acted in bad faith. Sec-
tion2412o0fthe Equal AccesstoJustice Act,28 U.S.C.

2412 statesinrelevantpart(emphasisadded):

(a)(1) Except as otherwise specifically provided by
statute, ajudgmentforcosts ,asenumeratedinsec-
tion1920ofthistitle,butnotincludingthefeesand
expenses of attorneys, may be awardedtothe pre-
vatlingpartyinanycivilactionbrought ~ byor against
theUnitedStatesoranyagencyoranyofficialofthe
UnitedStatesactinginhisorherofficial capacityin
any court having jurisdiction of such action . A
judgment for costs when taxed against the United
States shall, in an amount established by statute,
court rule, or order, be limited to reimbursing in
wholeorinparttheprevailingpartyfort hecostsin-
curredbysuchpartyinthelitigation.

& *® *®
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(b) Unless expressly prohibited by statute, a court
may award reasonable fees and expenses of attor-
neys,inadditiontothecostswhichmaybeawarded
pursuanttosubsection(a), totheprevailing partyin
any civil action brought by or againstthe United
States or any agency or any official of the United
States acting in his or her official capacity in any
court having jurisdiction of such action .  The
United States shall be liable for such fees an d ex-
pensestothesameextentthatanyotherpartywould
beliableunderthecommonlaworundertheterms
ofanystatutewhichspecificallyprovidesforsuchan
award.

% & &

(d)(1)(A) Except as otherwise specifically provided
bystatute,acourtshalla wardtoaprevailingparty
otherthanthe United Statesfeesandotherexpens -
es,inadditiontoanycostsawardedpursuanttosub-
section(a),incurredbythatpartyinanycivilaction
(other than cases sounding in tort), including pro-
ceedingsforjudicia Ireviewofagencyaction,brought
by oragainstthe United Statesinanycourthaving
jurisdictionofthataction, wunlessthecourtfindsthat
theposition ofthe United States was substantially
Justified or that special circumstances make an
awardunjust .

Thisorderwillfirstaddresstheargumentsunder Sec-
tion2412(d)(1)(A)forsubstantial justificationand then
address the arguments under Section 2412(a)(1) for
common law bad faith. This order will then address
counsel’s enhancement request, discovery sanctionsar-
gument,andexpensessought.
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Section 2412(d) sets forth a number of definitions.
Partyincludes, interalia , “an individual whose net worth
didnotexceed$2,000,000atthetimethecivilactionwas
filed.” 28U.S.C.2412(d)(2)(B). Dr.Rahi nahIbrahim
qualifies(IbrahimDecl.15). Thisordernotesthatthe
governmenthas not contestedherstandingtomovefor
attorney’s fees and has not arguedthatshedoesnotqual-
ify as a “party.” Our court of appeals previously found
thatDr.Ibrahimh ad established a “substantial voluntary
connection” with the United States to assert claims under
theFirstandFifthAmendmentsandtheClerktaxedher
appeal costs in 2012. Ibrahim v. Dep’t of Homeland
Sec.,669F.3d 983,997 (9th Cir.2012); Ibrahimv. Dep’t
ofHomelandSec. ,No0.3:06 -cv-00545-WHA(9thCir.2012)
(Dkt.No.356). Moreover,asylumapplicantshavebeen
found to be entitled to fees. Nadarajah v. Holder
569F.3d906,909,923,926(9th Cir.2009).

“Fees and other expenses” includes:

reasonable attorney fees . .. exceptthat
attorney fees shall not be awarded in excess of
$125perhourunlessthecourtdeterminesthatanin-
creaseinthecostoflivingoraspecialfactor,suchas
thelimitedavailability of qualified attorneys  forthe
proceedingsinvolved,justifiesahigherfee.

28 U.S.C. 2412(d)(2)(A), meaning attorney’s fees shall
not exceed $125 per hour, unless a cost -of-living or
special-factorincreaseisjustified.

“Position of the United States” means:

madditionto thepositiontakenbytheUnitedStates
inthecivilaction, theactionorfailuretoactbythe
agencyuponwhichtheciilactionisbased  ;except
thatfeesandexpensesmaynotbeawardedtoaparty
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foranyportionofthelitigationinwhichthe party has
unreasonablyprotractedtheproceedings.

28U.S.C.2412(d)(2)(D)(emphasisadded),meaningthe
positionofthe United Statesextends,totheextentre-
viewable, to Agent Kelley’s error, the denials of Dr. Ib-
rahim’s visa applications in 2009 and 2013, andthegov-
ernment’s Traveler Redress Inquiry Program (“TRIP”)
response.

Insum,theSupremeCourthasstated:

Thus,eligibilityforafeeawardinanyecivilactionre-
quires: (1) that the claimant be a “prevailing par-
ty”; (2) that the Government’s position was not “sub-
stantially justified”; (3) that no “special circumstanc-
es make an award unjust”; and, (4) pursuant to
28U.S.C.§2412(d)(1)(B),thatanyfeeapplicationbe
submitted tothe court within 30 days of final judg-
mentintheactionandbesuppor tedbyanitemized
statement.

Comm’r, L.N.S. v. Jean, 496 U.S. 154, 158, 162 (1990).
“The government bears the burden of demonstrating sub-

stantial justification.” Thangarajav.Gonzales ,428F.3d
870,874(9thCir.2005).

A. “Prevailing Party” and Timeliness.

Our court of appeals has held that “a ‘prevailing
party’ under the EAJA must be one who has gained by
judgment or consent decree a ‘material alteration of the
legal relationship of the parties.”” Perez-Arellano v.
Smith,279F.3d 791,794 (9thC  ir.2002) (citing Buck-
hannon Bd. & Care Home, Inc. v. W. Virginia Dep’t of
Health & Human Res. , 532 U.S. 598, 604 (2001)).
Basedonthefindingsoffact,conclusionsoflaw,andor-
der for relief, and judgment entered on January 14,
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2014,followingabench trial,thisorderfindsthatplain-
tiffqualifiesasaprevailing partyunderthe Equal Ac-

cess to Justice Act. Liv. Keisler ,505F.3d 913,917
(9th Cir.2007). Sheobtained somereliefpursuantto

the January 2014 order and the government’s declara-
tionssubmittedinApril2014(Dkt.No.737).

Plaintiff’s counselfiledtheirfeeapplicationondJanu-
ary 28, within thirty days ofthe final judgment. The
EAJA extends the time to file a fee application from
fourteendaystothirtydays. 290U.S.C.2412(d)( 1)(A),
FRCP 54(d)(2)(B). Counsel’s application included a
spreadsheetlisting chronologically the tasks uponwhich
feeswere sought. Their spreadsheet, however, did not
grouptasksbyprojectandidentifytheclaim(s)orissue(s)
forwhichthetaskspert ained. Thismakesitdifficultto
examinesomeofthefeessoughtinrelationtothedegree
ofsuccessobtained.  Hensley,461U.S.at439.

B. “Substantially Justified” and “Special Circum-
stances.”

Thenextinquiryiswhetherthegovernmenthassat-
isfied its burden of showing that its position was sub-
stantially justified. On the one hand, “the EAJA-like
otherfee -shifting statutes favorstreating acaseasan
inclusive whole, rather than as atomized line  -items.”
Comm’r,496U.S.at161. Ontheother hand,ourcourt
ofappealshasstated:

Substantial justificationunderthe[Equal Accessto
Justice Act] means that the government’s position
musthaveareasonablebasisinlawandfact. The
government’s position must be substantially justified
ateachs tageoftheproceedings.
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Shaferv.Astrue 518F.3d1067,1071(9thCir.2008). The
governmentmustshowthatitspositionwassubstantially

justifiedateachstageoftheproceedingsinordertoavoid
anawardofEAJAfees. L1,505F.3dat918.

TheSup remeCourthasstatedthatsubstantialjusti-
fication “is not ‘justified to a high degree,” but rather
“Yustified 1n substance or in the main’—thatis,justified
to a degree that could satisfy a reasonable person J
Piercev.Underwood 487TU.S.552,565(1 988)(emphasis
added). “Put another way, substantially justified means
there is a dispute over which ‘reasonable minds could
differ.”” Gomnzalesv. F'reeSpeechCoal. ,408F.3d613,
618(9thCir.2005). Thatthegovernmentlost(onsome
issues)doesnot raiseapresumptionthatitspositionwas
not substantially justified. Edwards v. McMahon
834F.2d796,802 -03(9thCir.1987). Feesmaybede-
nied when thelitigationinvolves questions of first im-
pression, but “whether an issue is one of first impression
is but one factor to be considered.” Unaited Statesv.
Marolf,277F.3d1156,1163(9th Cir.2002). Ourcourt
ofappealshasstated:

Theinquiryintothe existence of substantial justifi-
cationthereforemustfocusontwoquestions: first,
whetherthe governmentwassubstantially justified
intakingitsoriginalaction;and,second,whetherthe
governmentwassubstantiallyjustifiedin defending
thevalidityoftheactionincourt.

Kaliw.Bowen ,854F.2d329,332(9thCir.1988).

Whendeterminingap roperfeeaward,theSupreme
Courthassetforthatwo -stepframework: (1)didthe
plaintifffailtoprevailonclaimsthatwereunrelatedto
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theclaimson whichshesucceeded,and(2)didtheplain-
tiffachievealevelofsuccessthatmakesthehoursrea-
sonablyexpendedasatisfactorybasisformakingafee
award? Hensley,461U.S.at440.

[Relatedclaimswillinvolveacommoncoreoffactsor
willbebasedonrelatedlegaltheories. . . . Thus,
thetestiswhetherreliefsoughtontheunsuccessful
claimisintended toremedy acourse of conducten-
tirely distinct and separate from the course of con-
ductthatgaverisetotheinjuryuponwhichtherelief
grantedispremised.

Edema v. Weston Tucson Hotel ,53 F.3d 1484, 1499
(9th Cir.1995) (quoting  Thorns v. City of ElSegundo
802F.2d1131,1141 (9th Cir.1986)). Courtsconsider
“whether the unsuccessful claims were presented sepa-
rately,whethertestimonyonthesuccessfulandunsuec-
cessful claims overlapped, and whether the evidence
concerning oneissue was materialandrelevanttothe
other issues.” Thorns,802F.2dat1141. In Schwarz
v.Secy.ofHealth& HumanServe.  ,73F.3d895,903 -04
(9th Cir. 1995), our court of appeals found no abuse of
discretion in finding the alternative legal theories not
related for “the unsuccessful claims did not involve the
samecourseofconductashersuccessfulclaimandthe
effortsexpendedontheunsuccessfulelaimsdidnotcon-
tribute to her prevailing on the successful claim.”

Turning to the facts of our case, plaintiff’s counsel
recitealonglistofallegedwrongsbythegovernment.
Forexample,theyarguethatDr.Ibrahimwastoldshe
was removed from theno -fly list in 2005 but she has
never been permitted to return to the United States.
Eventhoughourcourtofa ppealsheldthatDr.Ibrahim
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hadstanding,thegovernmentrepeatedlyarguedthere-
afterthatDr.Ibrahimlackedstandingviathreemotions

to dismiss, a motion for summary judgment, opening
and closing statements attrial,andpost  -trialbriefing.
Thegove rnment’s privilege assertions, in counsel’s view,
also unnecessarily hampered Dr. Ibrahim’s investiga-
tiveefforts.

The government states a number of responses, in-
cludingthatitwasappropriatetorenewtheirstanding
position post -remand because Dr. Ibra him’s status in
the Terrorist Screening Database was only revealed
duringdiscoveryandDr.Ibrahimcouldnotrelyonmere
allegationsofstandingatsummaryjudgmentandtrial.
The government also argues that  plaintiff’s counsel
failed onnumerousdisco verymotionsandthe govern-
mentneverwithheldinformationfromcounselbasedon
SSI(onlyplaintiffherselfwhowasneverclearedtore-
ceiveSSlorclassified information). Finally,thegovern-
mentarguesthatfeesshouldbedeniedbecausethisac-
tioninv olveddifficultissuesoffirstimpression.

Thisorderfindsthat plaintiff’s counselareentitled
to at least some fees and expenses under the EAJA,
butsubstantiallylessthanrequested, meaningnotthe
whopping $3.67millionoffeesand$294,000inexpenses
sought. Plaintiffdidnotprevailonallofherclaimsand
thegove rnment’s arguments at certain stages, even on
those it lost, were not so unreasonable that complete
fee-shiftingis warranted. Inactionsinvolving differ-
ent unrelated claims for relief and theories, counsel’s
workonunsuccessfulunrelatedclaimsshould  notbeen-
tirely recovered. Hensley,461 U.S.at434 -35. Dis-
trict courts have discretionindetermining the amount
ofafeeaward.  Id.at437. Thisorderalsorecognizes
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thenoveltyoftheissuesinvolved,theimportanceofpro-
tectingclassifiedinforma tionwhennationalsecurityand
counterterrorism efforts are implicated, and that rea-
sonable minds could have differed over some (but not

all) of the government’s specific strategies. This order
willnowwalkthroughthedetails.

Intermsofpre -litigation conduct, the government’s
position was not substantially  justified. The original
sin—Agent Kelley’s mistake and that he did not learn
abouthiserroruntilhi sdepositioneightyearslater —
wasnotreasonable. Itwasthiserrorthatledtothis
train of events whereby Dr. Ibrahim was prevented
fromboardingherflight, suffered ahumiliating arrest
and detention, received nothing more than an opaque
TRIPresponse, and reasonably suspected, evenif not
true, that her troubles returning tothe United Sta tes
were caused by anerrorpropagating throughthe gov-
ernment’s web of interlocking databases. This order
finds that the government’s conduet, in this aspect, un-
dertheEAJAwasnotreasonable.

In terms of litigation conduct, the government’s at-
temptto defenditsno -flyerrorforyearswasnotrea-
sonable. The government’s litigation position, that Dr.
Ibrahim who was prevented from boarding her flight,
detained and arrested, and unknowing of the cause for
hertroubles, persistently denied plaintiffthe ~ due pro-
cess to which she was entitled. The government’s de-
fense of suchinadequate due process  in Dr. Ibrahim’s
circumstance—whenshewasconcededlynotathreatto
nationalsecurity —wasnotsubstantiallyjustified.

Furthermore,afterourcourtofappea IsheldthatDr.
Ibrahimhadstandingandthe governmentdidnotseek
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reviewfromthe United StatesSupremeCourt,thegov-
ernment’s stubborn persistence in arguing that Dr. Ib-
rahimlackedstandingwasunreasonable. Ibrahimll ,
669 F.3dat997. Althought he government’s position
onstanding priortotheappealwassubstantiallyjusti-
fied, for the government to continue to seek dismissal
basedonlackofstandinginthefaceofourcourtofap-

peal’s decision on this very point was unreasonable.

Thegovernm ent’s conduct with regards to Dr. Ibra-
him’s visa applications, however, in the context of the
EAJA meets the substantial justification test. Even
thoughherapplicationsweredeniedwithoutmentionof
thespecificsubsection(s)ofSection212(a)(3)(B)ren  der-
ing her ineligible, as required by  later law from our
courtofappeals, and she was neverinformed that she
was eligible to apply for a discretionary waiver, that
conductwasnotwhollyunreasonableatthetime. Din,
718F.3dat863. Indeed, plaintiff’s counselnevereven
raisedtheseissues. TheCourtitself,afterraisingthe
issue,orderedlimitedreliefprovidedbythelaw. Even
though plaintiff’s counsel argue that the government
branded Dr. Ibrahim as a “terrorist” for years, the con-
sular of ficer wrote the word “(Terrorist)” on the visa
form beside Section 212(a)(3)(B), entitled “Terrorist ac-
tivities,” to explain why she was deemed inadmissible.

It would be unfair to saddle the governme  nt with
$3.67 million in fees —or anything closetoit —whena
number of counsel’s fee requests appear to be associated
with claims Dr. Ibrahim did not prevail on ( e.g., First
Amendment), other proceedings ( e.g., United States
Court of Appeals Distriet of Columbia Circuit), over-
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staffing (e.g.,feesforfour plaintiff’s attorneys confer-
encingwitheachother),andnon -attorneytasks( e.g. file
organizationormanagingdatainCaseMap).

Whenaproceedingiscomplex,our court ofappeals
hasstated:

Insuchcircumstances,anawardoffeesproperlyap-
portionedtop ursuingthestagesofthecaseinwhich
inthegovernmentl ackedsubstantialjustification —
in this instance, the original appeal of the ALJ’s
decision, the distriet court’s consideration of the pro-
cedural errors and feerequest onremand, and this
appeal—areappropriate.

Corbin v. Apfel ,149 F.3d 1051, 1053 (9th Cir. 1998).
Hensley alsorequiresevaluating the extent of success
andworkcompletedonvariousclaimswhendetermin  ing
afeeaward. Here, the spread between the parties’ pro-
posalsisstark.  Plaintiff’s counselseek $3,673,215.00in
attorney’s fees and $293,860.18 in expenses. Defend-
ants counter that, at most, $286,586.97 in attorney’s fees
should be awarded and counsel’s request for expenses
shouldbereduced(ordenied).

(1) ProceduralDueProc ess.

Asstated,thisorderfindsthat  plaintiff’s counselare
entitled to recover reasonable fees and expenses in-
curred for work completed on Dr. Ibrahim’s procedural
dueprocessclaim. Dr.Ibrahimsucceededinshowing
that the government’s post-deprivation administrative
remediesundertheTRIPprogramwereinadequatedue
process. Thisisthetypeofactionintendedtobeen-
couragedbythe EAJA.
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Unfortunately, counsel’s request fails to consistently
identifytheissuesorclaimsworkedupon. Forexam-
ple,counselseekthefollowing:

“Prepare for trial,” 15.8 hours (Nov. 29, 2013) (Dkt.
No0.699 -1at163),

“Prepare for trial (prepare expert documents for pro-
duction, deposition video clips),” 11.6 hours (Nov. 30,
2013)( ibid.),

“Prepare for trial and attend trial,” 18.5 hours (Dec.
2,2013)( id.a t164),

“Appear for/attend trial; prepare for trial,” 20.5 hours
(Dec.4,2013)( id.at165),

“Review trial transcripts and exhibits and prepare
proposed findings of fact and conclusions of law,”
14.1hours(Dec. 12,2013)( id.a t166),

“Prepare post-trial briefing,” 14.3 hours (Deec. 12,
2013)( 2d. at167),and

“Prepare response to proposed findings of fact and con-
clusions of law,” 14.7 hours (Deec. 18, 2013) (id.at168).

Theseentries,aswellasmanyothers,lac ~ kadequatede-
tailsregardingtheclaimsworkedonandwhetherbilling
judgment was applied for inefficiencies and overstaff-
ing. Eventhough plaintiff’s counsel argue that they
eliminated unnecessary or duplicative hours and im-
posed “a general reduction of approximately five per-
cent on all hours calculated,” they nevertheless seek
feesforfourattorneys attending trial, three attorneys
attendingthesummaryjudgmenthearing,andfour  at-
torneysattendingthefinalpretrialconference(Dkt.No.
699-1at154 ,159,164,165).  Plaintiff’s counselalsoseek
feesfortheirparalegalattendingthesehearings.
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TheSupremeCourthasstated:

A request for attorney’s fees should not result in a
secondmajorlitigation. Ideally,ofcourse,litigants
willsettletheamountofafee. Whereset tlementis
notpossible, thefeeapplicantbearstheburdenofes-
tablishing entitlement to an award and document-
g the appropriate hours expended and howrly
rates. The applicant should exercise “billing judg-
ment” with respect to hours worked ... and
should maintain billing time records in a manner
thatwillenableareviewingcourttoidentifydistinct
clarms.

Hensley,461U.S.at437(emphasisadded). Plaintiff’s
counsel must revise their submissions (for the special
master)toaccountfortherulesdiscussedinthisorder,
includingtoaccountforgoodbillingjudgment.

Ontheotherhand, counselmayrecoverreasonable
fees and expenses forwork done that was inextricably
intertwinedwiththedueprocessissue(subjectagainto
billingjudgmentreduction).  Forexample,the7.5hours
sought for the “Deposition of [W]itness Kelley” (Sept.
12,2013)mayhavecoveredanumberofsuccessfuland
unsuccessful topies (Dkt.No.699 -1at143). Hensley,
461U.S.at448.  Suchworkislikelytobeinextricably
intertwinedwiththe dueprocessissueand,ifreasona-
ble,isrecoverable. Theburdenmustbeon plaintiff’s
counseltoestablishsuchanexus.

(2) OtherIssuesandClaims.

Thisorderfindsthat plaintiff’s counselareentitled
torecoverforreasonablefeesincurredforworkdoneon
thesubstantive dueprocessand Administrative Proce-
dure Actclaims.  Plaintiff’s counsel, however, cannot
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recoverforworkdoneontheequalprotectionclauseand
First Amendment claims. Those claims were notre-
latedtotheproceduraldueprocessclaim(forwhichshe
received relief ) because they involved different evi-
dence, differenttheories,andarosefromadifferental-
leged course of conduct. Her equal protection and
FirstAmendmentclaimswerebasedonallegationsthat

she was watchlisted because she was Muslim and that
defendants intentionally diseriminated againsthe r by
placingherintheTSDBinviolationofherrighttoequal
protection. Hersecondexpert,ProfessorSinner,pro-
vided an expert report on these issues and plaintiff’s
counsel seek fees for working with Professor Sinner
(e.g.,$2,160.00for4.5 hours spent “Meeting with expert
Sinner” (Aug. 26, 2013) and $4,950 for “Deposition of ex-
pert Sinner” (Aug. 28, 2013) (Dkt. No. 699-1at33,140)).
Thisevidencedidnotcont ributetoherprevailingpro-
ceduraldueprocessclaim.

PlaintiffalsoallegedthatherplacementintheTSDB
infringedonherrighttoassociatewithMuslimsandher
familymembersandthedenialofhervisaapplicationin
2009(and2013)wasinretaliati on. Shefurtheralleged
thatherplacementintheTSDBin2009interferedwith
herFirstAmendmentrighttofreespeech. Shedidnot
prevailonthesegrounds.

Itisimportanttorememberthatin ~ Hensley,theSu-
premeCourtstated:  “Litigants in good faithmayraise
alternativelegalgroundsforadesiredoutcome,andthe
court’s rejection of or failure to reach certain grounds is
notasufficientreasonforreducingafee. Theresultis
what matters.” 461U.S.441. The January 2014 or-
derdidnotreach thesubstantive dueprocessand Ad-
ministrativeProcedureActclaims —butitisnotasifDr.
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Ibrahimoutrightlostontheseclaims. Itissimplythat

she would not receive additional relief and therefore
thoseissuesdidnotneedtobereached. Thebotto mof
itisthathersubstantivedueprocessallegationthather
placementintheTSDBinfringedonherlibertyinterest
intravelandpropertyinterestinherflightticketwere
related to and deeply intertwined with her prevailing
proceduraldueprocesse laim. The government’s posi-
tiononthesubstantivedueprocessclaimwasinthisway
notsubstantiallyjustified.Similarly,theAdministrative
Procedure Act claimthat her placementinthe TSDB,
whichincludedanerror,wasarbitraryandcapricious,is
related to the same facts and conduct underlying her
proceduraldueprocessclaims.

Nevertheless, to the extent not inextricably inter-
twined, plaintiff’s counseleannotrecovertheentiretyof
the time spent on tasks involving prevailing and non -
prevailingclaims. Forexample, plaintiff’s counselseek
16.5 hours for “Prepar[ing] proposed findings of fact and
conclusions of law,” 14.3 hours for “Prepar[ing] post-
trial briefing,” 8.9 hours for “Prepar[ing] post-trial
briefing,” and 8.5 hours for “Prepar[ing]post -trialbrief-
ing” (1d.atl167). Ifonlyaportionofthistimewasspent
ontheproceduraldueprocess,substantivedueprocess,
andadministrativeprocedureactissuesandotherpor-
tions were spent on non -prevailing unrelated issues,
counselshould separateoutthetime.

The government proposes a 75% reduction of coun-
sel’s recoverable fees. If the parties agree to use this
adjustment,thisorderdoesnotprecludethemfromdo-
ingso. Otherwise,thespecialmasterwillrule onthe
parties’ disputes regardingspecificlineitems. Thisor-
derdoesnotmandatethe75%reduction.
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(3) Visalssues.

This order finds that  plaintiff’s counsel cannot re-
cover fees for work done regarding Dr. Ibrahim’s visa
issues. Forexample:

“Review visa application,” 0.8hours(Sept.26,2009)
(Dkt.No.699 -1at49),

“Letter to counsel for U.S. government (plaintiff’s
visa),” 0.6 hours (Sept. 29, 2009) (id.at50),

“Review applicable authorities (challenging denial of
visa application),” 1.2 hours (Jan. 6, 2010) (id. at65),
and

“Confer with EP (visa issues),” 0.3 hours (Jan. 11,
2010)( id.at66).

Nofeesforthevisaissuesarerecoverable. First,the
government’s position in denying Dr. Ibrahim’s visa ap-
plications was not unreasonable (and is largely unre-
viewable). Second,Dr.Ibrahimdidnotprevailonthe
visaissues plaintiff’s counsel raised even though the
Courtonitsownawardedlimitedrelief.

Moreover,the Courthasreviewedthe classifiedin-
formationandfindsthat,inthemain,itmitigateswhat
otherwisemightseemtobeunjustifiedconductastothe
visaapplicatio ns. Kleindienstv. Mandel ,408U.S.753,
770 (1972). But to be clear, the government’s position
was not substantially justified astotheno  -fly, TRIP,
dueprocess,andstandingissues.

4) Settlements,Non -Federal Defendants,
andUnsuccessfulDiscoveryE fforts.

Counsel’s fee petition seeks fees from the settlement
withthenon -federaldefendants,eventhough plaintiff’s
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counselreceived$195,431.35forfeesandcostspursuant
tothose settlements (Dkt. Nos.696,718). Forexam-

ple, plaintiff’s counsel seek: “Telephone conference
call with attorneys Flynn and Keith (offer to compro-
mise),” 0.4 hours (Mar. 3, 2010) and “Prepare stipulation
for entry of judgment and proposed judgment,”
0.8 hours (Mar. 12, 2010) (Dkt. No. 699 -1 at 69 -72).
Counselcannotdoubledip andrecoverfeesassociated
withpastsettlements . Itishardtoacceptthatcounsel
havebeensobrazen.

Counsel respond that the fees requested for the
settled-out defendants were for “work that was neces-
saryfor plaintiff’s case against the federal defendants.”
Such work was needed because “plaintiff’s counselhad
toanalyzetheoffercarefullytoensurethatitwouldnot
negativelyimpact plaintiff’s claimsagainstthefederal
defendants” (Pipkin Decl. Exh. B). This order disa-
grees. That work was not inextricably intertwined
withthedueprocessissueDr.Ibrahimprevailedonand
is not recoverable.  Velez v. Roche , 335 F. Supp. 2d
1022,1041(N.D.Cal.2004) (MagistrateJudge Edward
Chen),anisolateddistrict -court decisionwhereinare-
questto offsetajury award was deniedinaTitle VII
action,doesnotchangethisanalysis.

Italsowouldnotberighttosaddlethe government
withamountsspentby plaintiff’s counselonlargelyunsue-
cessfuldiscoveryefforts. Forexample, plaintiff’s coun-
sel seekfeesfor:

“Prepare for depositions and prepare letter brief to
court regarding Holder and Clapper depositions,”
10.2hours(May20,2013)(  id. at119),
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“Prepare brief on Holder and Clapper depositions,”
3hours(May21,2013)(  ibid.),and

“Prepare letter to court (Clapper deposition),”
2.9hours(Junel2,2013)( d.at123).

AMay2013orderquashedthedepositionsof Attorney
GeneralEricHolderandtheDirector  ofNationallntel-
ligence James Clapper (Dkt. No. 481). The govern-
ment should not have to pay for counsel’s unsuccessful
discoveryefforts.

(5) Standing.

Asstatedabove, plaintiff’s counselcannotrecoverfees
for work done regarding standing priorto  Ibrahim 11 .
ThisisbecauseDr.Ibrahimdidnotprevailonthestand-
ing issue prior to the appeal and the government’s posi-
tionwassubstantiallyjustifiedatthetime. Wecannot
allowhindsight bias toinfiltrate the reasonableness of
the government’s position at the time.

Butfortimeafter IbrahimlIl (2012), plaintiff’s coun-
selcanrecoverreasonable fees and expensesincurred
for defending against the government’s standing argu-
ments. Forexample, plaintiff’s counselseek feesfor
1.4 hours spent “Review[ing] applicable authorities
(standing)” (Oct. 7, 2013) (Dkt. No. 699-1at148). This
lineitemisrecoverable.

(6) Privileges.

Plaintiff’s counsel argue that the government im-
properly asserted a number of privileges, including
state secrets, “sensitive security information,” and the
lawenforcementprivilege, therebydelaying discovery,
preventing plaintiff herself from learning what hap-
pened, and withholding from the publicace  essto this
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proceeding. Inthe context of the KAJA, this order
findsthatitwasreasonableforthegovernmenttotake
measures necessary to protect classified information
from individuals without proper clearance. United
Statesv. Reynolds ,345U.S.1, 10(1953). Plaintiff’s
counselandplaintiffherselfneverobtainedclearanceto
view classified information.  Dep’t of Navy v. Egan,
484 U.S.518,527(1988). Dr.Ibrahim also never ob-
tained clearance to view SSI. This order thus finds

that plaintiff’s counselcannotrecoverfeesforworkdone
litigatingaccesstoclassifiedandstate  -secrets privileged
information. For example, plaintiff’s counsel cannot
recover fees for “Prepar[ing] response to defendants’
brief on classified documents,” 8.9 hours(Mar.25,2013)
(Dkt.No0.699 -latl14).

Although the undersigned judge has not upheld
every privilege assertion by the government, in the
main, the government’s behavior was not so unreasona-
bleastowarrantfeeshiftingfortheprivilegedisputes.
Thegovernmenthasadutytofollowitsregulationsand
statutes,including the authority grantedtothe Trans-
portation Security Administration and the United
StatesCourtsofAppeals.  See HomelandSecurity Ap-
propriations Act, 2007, Pub. L. No. 109  -295,120 Stat.
1355,1382, Section525(d)(Oct.4,2006). Accordingly,
plaintiff’s counselcannotrecoverfeesforworkdoneon
privilegeissues. Forexample,

“Review applicable authorities (state secrets privi-
lege and law enforcement privilege),” 5 hours (June
12,2009)(Dkt.No0.699 -1at42),

“Prepare protective order (SSI),” 1.4 hours (Dec. 7,
2009)( id. ath9),
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“Review applicable authorities (appeal ability of or-
der overruling privilege),” 1.2 hours (Dec. 10, 2009)
(2d.at60),

“Prepare documents (acknowledgmentsofduty and
background applications); multiple telephone calls
and emails with internal team regarding plan on
SSI,” 2.5 hours (Dec. 23, 2009) (id.at61),

“Letter to attorney Houlihan (right to appeal SSI
designations),0.3hours(July26,2013)(  id.at134),

“Prepare to challenge TSA’s SSI designations; re-
view applicable authorities (same),” 5.8 hours (Aug.
19,2013)( id.at139),and

“Prepare response to defendants’ brief regarding
public access,” 5.8 hours (Nov. 17, 2013) (id.at159).

Someprivi legeswerenaturallyimplicatedbythetypes
ofdiscoverydocumentsrequestedinthislitigationand
itwouldbeunfairtowholesaleshiftontodefendantsthe
feesincurredbecauseofassertionsmadebythe Execu-

tive Branch. Totheextentdistinguishable,  plaintiff’s
counselshouldsegregateouttheprivilege -taskportions
of the 12 hours by Attorney Jennifer Murakami and

15 hours by Attorney Elizabeth Pipkin spent on “Ap-
pear[ing]for/attend[ing] trial and prepar[ing the] SSI
brief” (Dec. 6, 2013) (id. at165).

Plaintiff’s counselalsorequestfeesforworkdonein
2014 regarding a “Ninth Circuit petition for review of
TSA’s final orders re SSI,” even though the bench trial
inthisactionconcludedin December2013. Plaintiff’s
counsel cannot recover fees for at least the following
requests:
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“Confer with team (challenges to SSI designations),”
0.8hours(Jan.6,2014)(Dkt.No0.699 -1at170),

“Review documents (TSA order regarding SSI des-
ignations),” 1.4 hours (Jan. 6, 2014) (ib2d.),and

“Prepare Ninth Circuit petition for review of TSA’s
final orders re SSI,” 6.5 hours (Jan. 6, 2014) (ibd.).

(7) Miscellaneous.

A prior order noted a number of questionable line
items in counsel’s request, including the following:

“Prepare opposition to motion to dismissD.C.Circuit
petition,” 11.6 hours (Aug. 1, 2006) (Dkt. No. 699-1at
21),

“Review 60-minutesvideoreNo -Fly List,” 0.6 hours
(Oct.10,2006)( 1d.at23),

“Review and respond to multiple calls and emails re
opinion,” 2.8 hours (Aug. 19, 2008) (id.at3 1),

“Meeting with amicus counsel,” 5.2 hours (Apr. 23,
2010)( id. at74),

“Review Asian Law Caucus Amicus; Memorandum
to/from amicus counsel,” 1.8 hours (Oct. 1, 2010) (id.
at92),

“Telephone conference with Judge Corley and oppos-
ingcounsel(settlementco nference),” 0.4 hours (Nov.
6,2012)( id.at105),

“Manage data in CaseMap,” 1.9 hours (Mar. 25, 2013)
(1d.at114),and

“Prepare documents,” 3.6 hours (June 11, 2013) (zd.
at123).
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Ifthepartiesareunabletoresolvetheirdisputes,they
willhavetorev iewtheselineitemsandothersinaccord-
ancewiththisorderandthespecial -masterprocedure
setforthinthecompanionorder.

Moreover,thisorderwillnotcategoricallybarcoun-
sel from recovering reasonable attorney’s fees incurred
before filing this action. The request for $39,000 in
feesallegedlyincurredin 2005, however, seems exces-
sive. Indeed, counsel apparently only reduced $7,700
infeesfrom2005intheirfeerequest(PipkinDecl. Exh.
A). Totheextenttherequestedfeesarenotrelated to
theissues Dr. Ibrahim prevailedon( e.g.,due process
andpost -2012standing),theyarenotrecoverable.

Counsel’s fee petition also raises a question about
overstaffing,inefficiency,andredundancy. Thegovern-
mentarguesthatareductioninfeesis appropriatewhen
therearerepeatedintra -officeconferences. Plaintiff’s
counselshouldreviewatleastthefollowinglineitemsto
seewhetherareductionorwithdrawalisappropriate:

Attorney Marwa Elzankaly: “Confer with team
(status, plan),” 0.8 hours (Aug. 9, 2005) (Dkt. No.
699-1ath),

AttorneyJamesMcManis:  “Confer with team (sta-
tus, plan),” 0.8 hours (Aug. 9, 2005) (ibid.),

LawClerkSheilaBari: “Confer with team (status,
plan),” 0.8 hours (Aug. 9, 2005) (ibid.),

& *® *®

AttorneyKevinH ammon: “Confer with consultant
(jurisdictional issues),” 2.9 hours (June 21, 2006) (id.
atlg),
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Attorney Marwa Elzankaly:  “Confer with consult-
ant( jurisdictional issues),” 2.9 hours (June 21, 2006)
(ibid.),

% & &

AttorneyKevinHammon:  “Confer with ME (prep-
arationforhearingonmo tions to dismiss),” 3.3 hours
(July7,2006)( id.atl9),

AttorneyMarwaElzankaly:  “Confer with KH (prep-
aration for hearing on motions to dismiss),” 3.3 hours
(July7,2006)( bid.),

% & &

Attorney Christine Peek:  “Confer with team (sta-
tus and plan),” 1.1hours(Jan.27,2010)(  id.at67),

AttorneyMarwaElzankaly:  “Meeting with JM, EP
and CP (case status and plan),” 1.1 hours (Jan. 27,
2010)( 2b2d.),

Attorney Elizabeth Pipkin:  “Confer with attorney
JM, ME and CP (status and plan),” 1.1 hours (Jan.
27,2010)( ibid.),

Attorney James MeManis:  “Confer with ME, EP,
CP (status and plan),” 1.1 hours (Jan. 27, 2010)
(ibid.),

& *® *®

AttorneyElizabethPipkin:  “Confer with team (sta-
tus and plan),” 2.1 hours (Jan. 15, 2014 [sic]) (id.
atl71),

Attorney Chri stinePeek:  “Confer with team (case
status and plan),” 2.1 hours (Jan. 16, 2014) (ibid.),
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AttorneyJenniferMurakami: = ConferwithEP,CP,
and RK (status and plan),” 2.1 hours (Jan. 16, 2014)
(2bed.),and

AttorneyRubyKazi:  “Confer with team (status and
plan),” 2.1 hours (Jan. 16, 2014) (:bid.).

ThisactionwasfiledinJanuary2006andthebenchtrial
wascompletedinDecember2013.

Thepartiesalsodisputewhetherfeesforfourcounsel
to appear at trialis reasonable. The government ar-
gues that “a reasonable fee award would compensate
two attorneys” (Opp. 20). Plaintiff’s counsel argue
thattwoattorneyspresentedwhiletwoattorneyssimul-
taneously prepared witnesses to testify, drafted mo-
tions, and assisted.  Plaintiff’s counsel also note that
defendants had at least twice as many attorneys as
plaintiffinthecourtro omeachday. Thisorderwillnot
outright limit recoverable fees based on an arbitrary
numberofattorneys. Forsomehearings,perhapstwo
(or even one) rather than three attorneys would have
sufficed. Forsometrialdays,perhapsfourattorneys
wereap propriatebasedonthetasksinvolvedthatday,
especially given the size of the defense team. Our
court of appeals in at least one decision was unper-
suaded by arguments of needless duplication because
assistancebynon -arguingattorneysandobservingpro-
ceedings can be important for certain hearings in ac-
tionsoftremendousimportance.  DemocraticPartyof
WashingtonStatev. Reed ,388F.3d1281,1287(9thCir.
2004). Moving forward, plaintiff’s counsel should re-
viewtheirtime -sheetsandreduceorremo veanyentries
involvingnon -prevailing claimsinaccordancewith this
order,inefficiencies,andoverstaffing.
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C. BadFaith.

Contraryto plaintiff’s counsel, this order does not
find bad faith supporting counsel’s requested award of
attorney’s fees. Section2412(b)states(emphasisadded):

The United States shall be liable for such fees and
expenses to the same extent that any other party
wouldbeliable wnderthecommonlaw orunderthe
terms of any statute which specifically provides for
suchanawa rd.

“The common law allows a court to assess attorney’s
fees against a losing party that has ‘acted in bad faith,
vexatiously, wantonly, or for oppressive reasons. ’”
Rodriguezv. UnitedStates ,542F.3d704,709(9thCir.
2008) (quoting Chambersv. NASCO, Inc. ,501U.S.32,
45-46(1991)). Thebad -faithexceptionisanarrowone.
Ourcourtofappealshasstated:

Underthecommonlaw,[a]findingofbadfaithiswa r-
ranted where an attorney knowingly or recklessly
raisesafrivolousargument,orarguesameritorious
claimforthepurposeotharassinganopponent. Mere
recklessness does not alone constitute bad faith; ra-
ther, an award of attorney’s fees is justified when
recklessconductiscombinedwithanadditional  fac-
torsuchasfrivolousness,harassment,oranimproper
purpose.

Id.at709(internalcitationsand quotationmarks omit-
ted). Each of counsel’s proffered “bad-faith” allegations
fails to qualify.  Furst, plaintiff’s counsel allege bad
faith arising from the government’s conduct in relation
to Dr. Ibrahim. This order disagrees. Agent Kelley’s
error was unintentional and made unknowingly. The
Januaryl4orderdidnotfindthatherplacementinthe
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TSDBorvisadenialsweremadeinbadfaith. Second,
this order declines to find the government’s requests for
dismissalbasedonlackofstandingrisingtothelevelof

bad faith. It is probably true that the government
should have sought review by the Uni  ted States Su-
preme Court, but the government’s verbal requests for
dismissalandthefewparagraphsinitsbriefswerenot
madeinbadfaith. Third,the governmentwaswrong
toassureallthatitwouldnotrelyonstate -secretsevi-
dence and thenreverse ¢ ourse and seek dismissal at
summaryjudgment. Thiswasamistakebythegovern-
mentbutthereisnoindicationthatthiserrorwasknow-
inglyorrecklesslymadeforharassmentorimproper pur-
pose. Fourth,thegove rnment’s privilege assertions—
some were uph eld, some were overruled —were not
madeinbadfaith. Additionally,thatplaintiffherself,
whowasneverclearedtoreceiveSSIorclassifiedinfor-
mation, could not view certain documents is not “bad
faith.” Fifth,thereisnoevidencethatthegovernmen t
obstructed plaintiffor her daughterfromappearing at
trial. Sixth, Witness Lubman’s two corrections at trial
toherdepositiontestimonydonotevidencebadfaith.

Plaintiff’s reliance on Brown v. Sullivan ,916 F.2d
492,495 -96(9thCir.1990),ato  ralargumentisunavail-
ing. Thefactsin Brown wereextreme. Inthedisa-
bility benefits proceeding, the Appeals Councilmadea
determinationwithoutevenexaminingthetranscriptfor
the ALJhearing —astatutoryviolation,andthe Secre-
taryreliedonanu nconstitutionalreviewprograminvi-
olation of the claimant’s due process rights. The claim-
antwasalsoforcedtoendurerepeateddelaysandaddi-
tionalmotionpracticebecauseoferrors. Here,weare
not compelled to find the conduct herein falling withi n
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thenarrowbadfaithexception,invokedincasesofvex-
atious, wanton, or oppressive conduct. Agent Kelley’s
mistakeincheckingthewrongboxandthelonghistory
ofthisaction (largelydueto  plaintiff’s appeals)donot
warranttheextremefindingo fbadfaith.  Accordingly,
thisorderdoesnotfindbadfaithsupportinganentitle-
menttofeesandexpensesby  plaintiff’s counsel.

D. RateEnhancement.

By plaintiff’s counsel’s calculation, under the EAJA
rates, counsel are entitled to $2,632,438.35 . Counsel,
however,askfor$3,630,057.50becausetheyarguethat
arateenhancementbeyondthe$125perhourfeestated
in Section 2412(d)(2)(A)(ii), is appropriate due to the
limited availability ofattorneysqualified forthesepro-
ceedingsandthespec ializedconstitutionalandcivilrights
knowledgeof plaintiff’s counsel, specifically Attorneys
JamesMeManis,ChristinePeek,andMarwaElzankaly.
Our court of appeals has established the following re-
quirements:

First, the attorney must possess distinctive know -
ledge and skills developed through a practice spe-
cialty. Secondly, those distinctive skills must be
needed inthelitigation. Lastly,thoseskillsmust not
beavailableelsewhereatthestatutoryrate.

Lovev.Reilly ,924F.2d1492,1496(9thCir.1991). The
statutestatesthat:

attorney fees shall not b e awarded in excess of
$125perhourunlessthecourtdeterminesthatanin-
creaseinthecostoflivingoraspecialfactor,suchas
thelimitedavailabilityofqualifiedattorneysforthe
proceedingsinvolved, justifiesahigherfee
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28U.8.C.2412(d)(2) (A)emphasisadded).  Thisenhance-
ment is used sparingly for “some distinctive knowledge
or specialized skill needful for the litigation in question.”
Pierce, 487 U.S. at 572. Here, counsel’s dedication to
litigating this terrorist -watchlist challenge f or more
thansevenyearsisadmirable. Buttheyarenotalone.
See,e.q. , Greenetalv.TSAetal  ..No0.2:04 -cv-00763-TSZ
(W.D.Wash.filedApr.6,2004)(JudgeThomasS.Zilly)
(complaintdismissedinJanuary2005); Scherfen, etal.
v. DHS, et al. , No. 3:08 -cv-01554-TIV (M.D. Penn.
Aug.19,2008) (Judge Thomas I. Vanaskie) (complaint
dismissedin February2010); Latif, etal.v. Holder, et
al.,No.3:10 -c¢v-00750-BR (D. Or. filed June 30, 2010)
(Judge AnnaJ.Brown)(pendingcross -motionforpar-
tial summary judgment); Mohamed v. Holder, et al.
No. 1:11 -cv-00050-AJT-TRJ (E.D. Va. filed Jan. 18,
2011) (Judge Anthony J. Trenga) (granted motion for
leave to file fourth amended complaint); Tarhunt v.
Holder,etal .,No.3:13 -c¢v-00001-BR(D.Or.filedJan .2,
2013)(JudgeAnnadJ.Brown)(thirdamendedcomplaint
due May 2014); Mokdad v. Holder, et al ., No.
2:13-¢v-12038-VAR-RSW(E.D.Mich.filedMay8,2013)
(JudgeVictoriaA.Roberts)(pendingappealofanorder
grantingamotiontodismiss); Fikrev. FBI ,etal. ,No.
3:13-cv-00899-BR (D. Or. filed May 30, 2013) (Judge
AnnaJ.Brown)(pending motiontodismiss); Tanvirv.
Comey,etal. ,No.1:13 -cv-06951-RA(S.D.N.Y .filedOct.
1,2013) (Judge Ronnie Abrams) (amended complaint
dueApril2014).

Nevertheless, this order finds that Attorney James
McManisisentitledtoarateenhancement. Attorney
McManispossessesdistinctiveknowledgeandskillsde-
velopedoverhis46 -yearsoftrial experience. Hehas
litigatedconstitutional -lawissues,isafoundingmemb  er
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ofthe MeManis Faulkner firm, hasserved asaspecial
masterinourdistrict,andisamemberofthe American
College of Trial Lawyers, International Academy of
TrialLawyers,andAmericanBarFoundation. During
the relevant time period, his hourly rat e was $700 to
$900 per hour (McManis Decl. 14,7  -10,23). Under
McManis Faulkner’s fee arrangement with Dr. Ibrahim,
thefirmadvanced allfees and expensesrelatedtothe
action and never billed Dr. Ibrahim. Attorney McManis’
distinctiveexpertiseand skillswereneededtotakethis
litigation to our court of appeals twice and to abench

trial. Theundersignedjudgewouldbehardpressedto
findanyoneofhiscaliberwithanhourlyrateof$125per

hour. Accordingly, Attorney McManisisentitledtoa
RATE ENHANCEMENT, RAISING THE $125 TO $250 PER
HOUR.

Attorneys Peek and Elzankaly, much less experi-
enced, are also esteemed members of our district. A
rateenhancement,however,willnotbeappliedtotheir
workinthiscasebecauseithasnotbeenshown thatthey
possessdistinetiveskillsnecessaryforthislitigation.

3. DISCOVERY.

Plaintiff’s counselarguethattheyareentitledtofees
asdiscoverysanctionspursuanttoFRCP37and16 be-
cause of defendants’ delays in discovery matters. FRCP
16(f),37(a)(5),and37(b)requireanawardofreasonable
attorney’s fees and expenses incurred for noncompli-
ancewiththerulesunlessthenoncompliance wassub-
stantially justified or other circumstances make the
award unjust. Here, plaintiff’s counsel obliquely ref-
erence the discovery motions they “prevailed on” and
neveridentifywhichfeesareal legedlyrecoverableasa
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discoverysanction(Br.15 -16,Reply6 -7). Intheirmo-
tion, counsel merely state that “plaintiff had to bring
multiplemotionstocompelresultinginordersthatde-
fendantscomplywiththemostbasicdiscoveryrequire-
ments” (Br. 16). Intheir reply, counsel identify the
April 2013 order which granted in part and denied in
parttheirmotiontocompelandthe August2013order
which granted in part and denied in part anumber of
counsel’s motions (notably, their request to depose
AgentKelleywasgrantedbuttheirhundredsofobjec-
tions to the government’s privilege instructions during
twoFFRCP30(b)(6)depositionswerefoundtobelargely
unwarranted) (Dkt. Nos. 461, 532). Importantly, the
August2013orderstated:

Inthelasttwo months,plaintiffhasfiledanexcessive
numberofmotions(includingdiscoverymotions)re-
questing reconsideration, compulsion of additional
discovery, and other forms of relief. The total
comesouttofourteenmotions.

(Dkt.No.532). Thisorderwilln  otsanctionthegovern-
ment by making it pay for counsel’s abundant discovery
motions,someofwhichweredenied. Moreover,these
requestsfordiscoveryexpensesshouldhavebeenraised
whenthediscoverymotionswerependingsothecircum-
stances would be fresh in the mind of the judge and
counsel. Now, some of these requests are almost a
year late. This is further exacerbated by counsel’s fail-
ure to evenidentify for the Court which fees could be
recoverableandtheassociatedtasks. Plaintiff’s coun-
sel dumped on the Court a172  -page fee spreadsheet
which includes fees for tasks they never prevailed on.

To take one example, plaintiff’s counsel seek fees for
3.2 hours spent “Prepar[ing her] request for leave to file
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motion for reconsideration ” (June 7, 2013), which ap-
pearstobefortimespentpreparing atwo -pageletter
filedonand dated June7,2013,seekingleavetofilea
motion for reconsideration of the rulings on state se-
cretsandclassifiedinformation (Dkt.No0.485,699  -lat
122). T hatmotionwasdenied(Dkt.No.532).

In sum, fee -shifting as a discovery sanction is not
warrantedhere.

4. EXPENSES.

Even though plaintiff’s counsel seek hundreds of
thousands of dollars in expenses, they never provided
withtheirmotionanyinvoicesoritemizedspreadsheets
supportingtheirallegedexpenses. Theyalsoprovided
no case law supporting an entitlement to specific ex-
pensesin theirmotion otherthantobaldly pronounce
that “plaintiff has incurred expenses in this case in the
amount $293,860.18 (Peek Decl.,, Exh. B.)” (Br. 17).
ExhibitBidentifiesthefollowinglump -sumswithnoin-
dication astowhether any expenseswerereduec  edfor
inefficiencyornon -prevailingelaims:

PhotocopyExpense:  $40,265.30
Messenger/DeliveryServices:  $11,597.69
CourtTranscripts:  $9,125.49
On-lineResearch:  $98,717.67
FacsimileExpense:  $232.00
OutsideCopyService:  $5,068.86
InvestigativeSer vices: $50.00
Long-distanceTelephoneServices:  $21.48
TravelExpenses: $40,335.68
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ExpertFees: $88,446.01

Counsel’s utter failure to explain why these expenses
are reasonable or recoverable and append itemized
spreadsheetsisunexplained. Instead,th eywaitedun-
tiltheirreplybrieftofile228  -pagesofexhibits. Upon
objection, thelate reply declaration and exhibits were
strickenduetotheunfairnessofsandbaggingthe gov-
ernmentwithsuchvoluminoustardydocumentsforwhich
therewasnoopportun itytorespond. Thisorderalso
notes that counsel’s spreadsheets were largely insuffi-
cientlydetailed.

Although plaintiff’s counselareentitledtoreasona-
bleexpensesinaccordancewiththeissuesidentifiedin
thisorder,theyshouldtimelyservedet  aileddocuments
supportingthoserequests. Ifdisputed,thepartieswith
the special master will have to figure out the specific
amountsrecoverable,butthisorderwillsetforthsome
guidingprinciples.

Our court of appeals has affirmed an award of rea-
sonable expenses, including “telephone calls, postage,
air courier and attorney travel expenses.” Int’l Wood-
workers of Am., AFL -CIO, Local 3 -98 v. Donovan ,
792F.2d762,767(9thCir.1985)(lessthan$2,000inex-
penses). The undersigned judge, however, is hard
pressed to find an EAJA award of the magnitude re-
questedby plaintiff’s counsel.

CONCLUSION

Asstatedabove, plaintiff’s counselmayrecoverrea-
sonable fees and expensesincurred for the procedural
andsubstantivedueprocessand Administrative = Proce-
dureActclaims,andfeesandexpensesforworkinextri-
cablyintertwinedwiththoseclaims. Plaintiff’s counsel
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mayalsorecoverreasonablefeesandexpensesincurred
from defendant’s lack-of-standing arguments made af-
ter IbrahimIl in2012. Attor neyMcManisisentitled
to an enhanced rate of $250 per hour. Noother fees

and expenses (beyond statutory costs) may be recov-
ered. Acompanionordersetsforththespecial -master
procedure.

ITISSOORDERED.
Dated: Apr. 15,2014.

/s/ WILLIAMALSUP
WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE
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APPENDIX E

UNITEDSTATESDISTRICTCOURT
FORTHENORTHERNDISTRICTOFCALIFORNIA

No. C06 -005645WHA
RAHINAH IBRAHIM, PLAINTIFF
.

DEPARTMENTOF HOMELAND SECURITY, ETAL .,
DEFENDANTS

Filed: Jan.14,2014

FINDINGSOFFACT,CO NCLUSIONSOFLAW,
ANDORDERFORRELIEF

INTRODUCTION

Inthisterrorist -watchlistchallenge,anonimmigrant
alien seeks relief after having been  barred airplane -
boardingprivilegesandafterhavingbeen  deniedavisa
toreturntotheUnited States. Thisorderincludesthe
findings offactand conclusions oflawfollowing afive -
daybench trial. Somebutnotallofthereliefsoughtis
granted.

PROCEDURAL HISTORY

Plaintiff Dr. Rahinah Ibrahimis Muslim  andasub-
jectofMalaysia.  Pursuanttoastudent visa,shewas
admittedtothe UnitedStatestostudyatStanford Uni-
versity. OndJanuary2,2005, plaintiffattemptedtofly
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fromtheSanFranciscoairporttoHawaiibutwashand-
cuffedandled awaybecause shewasonafederalno -fly
list. Afterbeingheld,shewaseventually(thenextday)
allowedtoflyto Hawaiiand thenbackto Los Angeles
andthentoMalaysia. =~ Whileshewasin Malaysia,her
studentvisawasrevoked.

InJanuary2006,plaintiffcommence dthiscivilaction
againstmultiplestateandfederal agenciesallegingSec-
tion1983claims,statelawtortclaims,andseveral con-
stitutionalelaims basedontheinclusionofhernameon
governmentterroristwatchlists. Thecomplaintsought
damages and equitablerelief. An August2006 order
dismissed her claims against the federal = defendants
basedonlackofsubject -matterjurisdictionbecausethe
no-flylistwas anorder ofthe Transportation Security
Administrationunder49U.S.C.46110(a),whichgran  ted
exclusivesubject -matterjurisdictiontothefederalcourts
ofappealsforreviewofordersoftheTSA(DKkt. No. 101).
Theorderalsodismissedplaintiff ’s claims against aTSA
employee,theairline,andthefederalagencydefendants.

Our court of ap peals affirmed in part, reversed in
part,andremanded,holdingthatthe  districtcourthad
original subjeect -matter jurisdiction over her claim for
injunctivereliefregarding placementofthernameonthe
no-flylist. Thecourtofappealsagreedthatthe  district
court, however,lackedsubject -matterjurisdictionover
her claim for injunctive relief regarding the govern-
ment’s policies and procedures implementing the no-fly
list,thatthefederalagencyand airlineactionswerenot
stateactionsunderSecti onl1983,andthatthetortclaims
against the federal officials in their official capacities
and airline defendants were precluded. Our court of
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appealsfurtherheldthatspecificjurisdictionwasavail-
ablefortheclaimsagainsttheTSA  employee,whowas
suedinhisindividual capacity. Althoughthe govern-
menturged the appellate  court to find no standing, it
expressly asked thedistrict courttoruleonthatissue
first. Ibrahimv. Dep’t of Homeland Sec. ,538F.3d1250,
1254-56n.9(9thCir.2008)  (“Ibrahiml 7).

Onremand,plaintifffiledasecondamendedcomplaint.
Theoperativesecondamended complaintsought,among
otherthings limitedreliefrelevanttoplaintiff — ’s visa sit-
uationbut stoppedshortofattemptingtoforcethegov-
ernmenttoissueh eravisa. Cashsettlements eventu-
allyreducedthequestiontoprospectivereliefonly. A
motion to dismiss forlackof  standingwasmade. In
grantingit,thedistrictcourtdrewadistinctionbetween
damagesclaims forpastinjurywhileplaintiffhadb  een
inthe United States (settled) versus prospectiverelief
sought after plaintiff had voluntarily left the United
States (not settled).  The July 2009 order held that
whileplaintiffcouldseekdamagesforherpastinjuryat
theSanFranciscoairport(an dhad successfullysettled
thatpartofthecase),shehadvoluntarilylefttheUnited
Statesand,asa nonimmigrantalienabroad,nolonger
hadstandingtoassertconstitutionalandstatutoryclaims
to seekprospectiverelief.  Althoughnonimmigrantal-
iensinthe United Stateshadstandingtoassert consti-
tutional and statutory claims, the order held that a
nonimmigrantalienwhohadvoluntarily leftthe United
Statesandwasatlargeabroadhadnostandingtoassert
federal claims for prospective relief i n our federal
courts. Thisholdingwasbasedonthegroundthatthe
developmentoffederalconstitutionallawshouldnotbe
controlled by nonimmigrant aliens  overseas (Dkt. No.
197). Asecondappealfollowed.
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Our court of appeals, while affirming in par  t, re-
versed (over a dissent) as to prospective standing by
holdingthatevenanonimmigrantalienwhohadvolun-
tarilylefttheUnitedStates nonethelesshadstandingto
litigatefederal constitutional claimsindistrict courtin
theUnited Statesaslonga s the alien had a “substantial
voluntary connection” to the United States. Ibrahim
v. Dep’t of Homeland Sec.,669F.3d9 83,993 -94(9thCir.
2012) (“IbrahimIl ). Plaintiffhad suchaconnection,
our courtofappealsheld,because of hertime at Stan-
ford University,her continuing collaborationwith pro-
fessorsinthe UnitedStates,hermembershipinseveral
professionalorganizationslocatedinthe United States,
the invitations for her to return, and her network of
closefriendsintheUnitedStates. Thegovernmentdid
notseekreviewbytheUnited  StatesSupremeCourt.

Onthesecondremand,thegovernmentmovedtodis-
miss again.  This was denied. = The parties and the
judgethenbecameembroiledindiscoverydisputesin-
volvingthestatesecrets privilege,thelawenforcement
privilege,andso -called “sensitive security information”
(“SSI”), 49 U.S.C. 114(r) and 49 C.F.R. 1520.5. De-
fendantsinvokedtheseasbasesforwithholding  classi-
fiedandotherwiseallegedlysensitivegovernmentinfor-
mationfromplai ntiffandher counsel. Apairoforders
dated April19,2013,grantedinpartanddeniedinpart
plaintiff’s motiontocompel production (Dkt.Nos.462,
464). Resolvingthesedisputesrequiredindividual re-
viewbythedistrictjudgeofallofthedocume ntssought
by plaintiff. = Most of this review was  conducted ex
parte and incamera duetotheprivilegedandeclassified
nature of the documents. The state secrets privilege
wasupheld astonearly all of the classified documents
inquestion.
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The governmen t’s assertion of other privileges re-
garding non -classified documents was overruled asto
the majority of the remaining documents. Plaintiff’s
counselbecameclearedtoreceive SSI,  butnevertried
tobecomeclearedtoreadclassifiedinformation. (Plain-
tiff herselfwasnever clearedtoreceive either SSI or
classifiedinformation.)  Subsequentroundsofconten-
tious discoverymotionsresulte dinyetfurther exparte
and incamera review. Again,the government’s asser-
tionsofthestatesecretsprivilegewereupheld,whileits
assertionsof other privileges wereupheldin partand
overruledinpart(Dkt.Nos.539,548).

Onerecurringprocedura lissueconcernedtheeffect
of an assertion of state secrets. The government an-
nounced on atleast two occasions thatif state secrets
were invoked, then that  evidence could not be relied
upon by eitherside. = The evidence was simply out of
thecase,the governmentsaid(Dkt.Nos.417,534). Af-
termakingsuchrepresentationsontherecord,anorder
dated September 13, 2013, provided the government
withanotheropportunitytoclarifyits  position(Dkt.No.
540). Theorderstated:

Plaintiff’s pending motion to compel production of
documents(Dkt.No.515)raisesquestionsregarding
whatevidencethe governmentintendstorelyonat
summaryjudgmentandattrial. TheCourtisofthe
view that the government may not rely in any way
uponanyinformationit hasrefusedtoturnoverto
plaintiffin response to a reasonable request. The
governmentshallfileasubmissionstatingwhetherit
agreeswithorobjectstothisprinciplebySeptember
17atNoon.

Thegovernmentresponded:
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Inresponse,Defendantsaffirm thattheywillnotrely
onany informationtheyhavewithheldongroundsof
privilegefrom Plaintiffinresponsetoadiscoveryre-
questin this case. Defendants are mindful of the
Court’s December 20, 2012 ruling (Dkt. [No.] 399) that
theGovernmentmay notaffirmativelyseektoprevail
in thisactionbased uponinformationthathasbeen
withheldon groundsofprivilege,andhaveactedina
mannerconsistentwith thatrulinginboththeasser-
tionofprivilegeandsummaryjudgment  briefing.

(Dkt.No.541).  Aswillbeseen,however,thegovernment
reversedcourseattrialandsoughtto  prevailbyhaving
thisactiondismissedduetoitsinabilitytodisclosestate
secrets,citing precedentbyourcourtofappeals.

Astrial approached, anumber of expertdisc  losure
and discovery disputes wereraisedin ~ late September
andOctober2013.  (Therewasalsoabriefstayinlight
ofthe appropriations shutdown forthe Department of
Justice.) Apairoforderspermittedplaintifftorevise
anexpert report,allowedth egovernmenttotakeasec-
ondone -daydepositionoftheexpert,andordered  him
toproduceinterviewnotesheconsideredinforminghis
opinionsatleast24hourspriortohis seconddeposition,
onceapropersubpoenawasserved(Dkt.Nos.580,585).

Ahea ring was held on the government’s motion for
summaryjudgmentonOctober3l, 2013. Thevastma-
jorityofthehearingtime,however,wasconsumedover
whetherornotthe trialshouldbepublic and whether
certaininformationlisted onplaintiff ’s demonstratives
was subjecttovariousprivileges. Thegovernmentar-
guedthatplaintiffhadnotyetsoughtand receivedafi-
nal determination by the TSA regarding whether cer-
taininformationwasSSI pursuanttoSection525(a)and
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(d)oftheHomelandSe curity AppropriationsAct,2007,
Pub.L. No.109 -295,Section525(a),(d),120Stat. 1355,
1382 (Oct. 4, 2006). The government further argued
thatplaintiff ’s counsel could only challenge a final order
designating information as SSI  in the United States
Court of Appeals for the District of Columbia. The
same day, plaintiff submitted a request to the TSA.
TheTSAsubsequentlyidentifiedcertaininformationas
SSI.  Possibly, an appeal from that order has been
takenbutthepartieshavenotsoindicated

The government’s motion for summary judgment
wasgrantedinlimitedpartbutmostly  denied(Dkt.No.
592). The “exchange of information” claim based on
theFirstAmendmentwasdismissed. Plaintiff ’s claims
basedonproceduralandsubstantivedueprocess,equal
protection, and First Amendment rights of expressive
associationandretaliationproceededtotrial. Lackof
standing was raised yet again by the government and
denied.

Forthefirsttime, andcontrarytowhatithadrepre-
sentedbefore,thegovernmentfurther arguedthatsum-
mary judgment in its favor was appropriate based on
statesecrets,citingtoour court of appeals’ decision in
Mohamedv. Jeppesen Dataplan, Inc. ,614 F.3d 1070,
1080(9t hCir. 2010)(enbanc). Thatmotionwasdenied
toprovideanopportunitytoseehowtheevidence would
actuallydevelopattrialandtheextenttowhichatleast
portionsofthecasecouldbetried  anddecidedwithout
regardtostatesecrets.

Afinalpre -trial conference was held on November
15, 2013, during which the parties’ motions in limine
wereheard. Plaintiffsoughttoexcludeevidence sub-
mitted exparte ,torecuse theundersignedjudgebased
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onhishavingreviewedrelevantclassifieddocuments(in
orderto ruleonvariousdiscoveryrequests),andtoex-
clude two of defendants’ may-callwitnesses. The gov-
ernmentsoughttoexcludeplaintiff ’s experts, to exclude
22 of 42 “may call” witnesses on plaintiff’s witness list,
andtoexcludecertaintrialexhibits. Thefinalpre -trial
orderdeniedthe motions inlimine ,butthe motionto
excludeandpreventplaintifffromeallingAttorneyGen-
eral Eric Holder and James Clapper, Director of Na-
tionalIntelligence,wasgranted(Dkt.No.616).

Atthefinalpretrialconference,thegovernmentalso
madewhatamountedtoamotionfor  reconsiderationof
itsmotionforsummaryjudgmentonstatesecrets,p re-
viously denied. ~The government argued that the ac-
tionshouldbedismissedbecausethecoreofthecasehad
been excludedasstatesecrets. = Themotionwasdenied
on several grounds.  First, the government failed to
raisesuchanargumentuntilweeksbef oretrial. Sec-
ond,itwasunsettlingforthe = governmenttocompletely
reverseitspriorpositionthattheeffectofinvokingthe
statesecrets doctrinewastoexcludetheevidencefrom
theaction. Third,evenunder Jeppesen,614 F.3dat
1080, it could no tbe said with certainty that plaintiff
wouldbeunabletoprovehercaseattrialor defendants
wouldbeabsolutelydeprivedofameritoriousandcom-
pletedefense. The Court’s planwastoallowbothsides
topresenttheirunclassifiedevidencethroughth e “nor-
mal” trial procedureandthentoallowthegovernment
tosubmitan exparte andundersealsubmissionto try
toexplainhowitsstatesecretsmightbearontheactual
trialissues.

Fivedaysbeforetrial,thegovernmentfiledanother
requestseeking toexcludeaplaintiff expertbecauseof
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his refusal to produce documents pursuant to a sub-
poenaissuedbytheDistrict ofColumbiaandservedat
hisseconddeposition(aftertwofailedattemptstoserve
him). Plaintiff producednon -privileged documentst o
thegovernmentanddefendantscross -examinedtheex-
pert attrial. Thatdisputewasaccordinglyresolved.

The bench trial then began on December 2, 2013.
On the first day of trial, before opening statements,
plaintiff’s counsel reportedthatplaintiff ’s daughter—a
United States citizenbornin  the United States and a

witnessdisclosedonherwitnesslist —wasnotpermitted
toboardher flightfrom Kuala Lumpurtoattendtrial,
evidentlybecauseshetoowasonano  -flylist. Counsel

wereaskedtoinvest igate. Immediatelyaftertrial,on
December 6, an evidentiary hearing  regarding plain-
tiff’s daughter’s travel difficulties was held. Plaintiff
andthegovernment submitteddeclarations. Onelive
witness was examined. = The snafu was the result of
government error, albeit corrected quickly, as will be
outlined atthe end of the findings of fa ct. Plaintiff’s
counselwasgiventheoptiontoreopenthetrialtoper-
mitthedaughtertoappearlateandtestify, whichcoun-
selchosenottodo. Instead, counsel asked forinclu-
sionoftheevidentiaryhearing andassociateddeclara-
tionsinthetrialr ecord. Thegovernmentobjectedto
reopeningthetrial record. Thepartieswerepermitted
tofileproposed contingentfindings offact and conclu-
sionsof lawbasedontheevidentiaryhearingandasso-
ciateddeclarations.

Noclassifiedinformationwasused  attrial(nor ref-
erencedinthisorder) . Nonetheless,at numeroustimes
throughoutthetrial therewereprivilegeassertionsand
motionstoclosethe courtroom. Thesewerebasedon
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a statutory privilege called “sensitive security infor-
mation” (“SSI”) andacommon lawprivilege knownas
the “law enforcement privilege.” Duetothese asser-
tions,atleasttentimes,theCourtreluctantlyaskedthe
pressandthepublictoleavethe  courtroom.

Afteraone -weekbenchtrial,lengthyfindingsoffact
andconclus ionsoflaw,and responses,wereproposedby
both sides.  Rather than merely vet each and every
findingand conclusionproposedbytheparties,thisor-
derhasnavigatedits own coursethroughtheevidence
and arguments, although many of the proposals have
foundtheirwayintothisorder. Any proposalthathas
beenexpresslyagreedtobytheopposingsideatleastin
part,however,shallbe deemedadopted (tothe extent
agreedupon),evenifnotexpresslyadoptedherein. It
is unnecessaryforthisorderto citetherecordforallof
thefindingsherein.  Citationswillonlybe providedas
toparticularsthatmayassistthecourtofappeals. All
declarativestatementsherein arefactualfindings.

FINDINGSOFFACT
PLAINTIFF

1. Dr.RahinahIbrahimisasubjec tofMalaysia,a
scholar,awife,andamotherof = fourchildren. Shelaw-
fully entered the United Statesin 1983 tostudy archi-
tecture at the University of Washington in Seattle,
whereshe graduatedin 1987. Whilelivingin Seattle,
she married her husban d, Mustafa Kamal Mohammed
Zaini,andhadherfirstdaughter,RaihanBinti Mustafa
Kamal. Mr.ZainiisasubjectofMalaysia,notacitizen
of the United States. Her daughter, Ms. Kamal,isa
UnitedStatescitizen,havingbeenborninSeattle.
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2. Dr.Ibra himreceivedhermasterofarchitecture
in1990fromtheSouthern CalifornialnstituteofArchi-
tectureinSantaMonica,California.

3. ShereturnedtoMalaysia,workedasanarchitect,
andeventuallybecamealecturer attheUniversitiPutra
Malaysia. She was the department’s first female lec-
turer. Duringthis time, she met Stanford Professor
BoydPaulson,whoencouragedhertoapplytoStanford
University.

4. 1In 2000, Dr. Ibrahim returned to the United
States under an ' -1 student visato work towards a
Ph.D.in construction engineering and management at
Stanford University. While studyingatStanford,she
wasinvolvedintheIslamicSocietyof Stanford Univer-
sityand volunteeredwiththespiritualcareservicesat
StanfordHospital. Dr.Ibrahimalsoatt ended prayers
atthe MCAinSantaClara,aMuslimplaceofworship.
SheeventuallyreceivedaPh.DfromStanford University.

5. Government counsel has conceded at trial that
Dr. Ibrahim is not a threat to our national security.
Shedoesnotpose(andhas  notposed)athreatofcom-
mitting an act of international or domestic terrorism
withrespecttoanaircraft,athreattoairlinepassenger
orcivil aviationsecurity,orathreatofdomesticterror-
ism. Thisthegovernmentadmitsandthisorder  finds.

6. OnSeptemberl1,2001,radicallslamicterrorists
destroyed the World Trade Center in New York City
and part of the Pentagon alongside the Potomac and
commandeered UnitedAirlinesFlight93,leadingtoits
crashinPennsylvania.  Morethan2,900victimswe re
killed.
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7. InNovember2004,FBISpecialAgentKevinMi-
chaelKelley,locatedinSanJose, = nominated Dr.Ibra-
him,whowasthenatStanford,tovariousfederalwatch-
listsusingtheNCIC ViolentGangandTerroristOrgan-
izations File Gang Member Entry Form (“VGTOFE”)
(TX8). VGTO,alsoknown as Violent Gang and Ter-
rorist Organization, was an office within the FBI’s Na-
tional Crime Information Center (“NCIC”). VGTOF
was a file within the FBI’s NCIC.

Agent Kelley misunderstood the directions on the
form and e rroneously nominated Dr. Ibrahim to the
TSA’s no-fly list and the Interagency Border Infor-
mation System (“IBIS”). Hedid notintendtodoso.
Thiswasamistake,headmittedattrial. Heintended
tonominatehertothe Consular Lookoutand Support
System (“CLASS”), the TSA selectee list, TUSCAN (in-
formation exportedto Canada), and TACTICS (infor-

mationexportedtoAustralia). Hecheckedthewrong
boxes,fillingouttheformexactlytheoppositewayfrom
the instructions on the form. Hemade thismistak e

even though the form stated, “It is recommended the
subjectNOTbeenteredintothe  followingselectedter-
rorist screening databases.” AnexcerptofAgentKel-
ley’s nomination form isprovidedbelow:

Itisrecommendedthesubject NOTbeenteredinto
the followingselectedterroristscreeningdatabases:
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a Consular Lookout and Support System (CLASS)
[1 Interagency Border Information System (IBIS)
[1 TSA No Fly List
ZJ TSA Selectee List
ZJ] TUSCAN

ﬂ TACTICS
Figure 1. VGTOF Form (November 2004).

Based on the way Agent Kelley checked the boxes on the
form, plaintiff was placed on the no-fly list and IBIS (but
not on CLASS, the selectee list, TUSCAN, or TAC-
TICS). So, the way in which plaintiff got on the no-fly
list in the first place was human error by the FBIL
Agent Kelley did not learn of this error until his deposi-
tion in September 2013.

8. Around the same time, Agent Kelley’s squad con-
ducted a mosque outreach program. One purpose of
the program was to provide a point of contact for
mosques and Islamie associations. The outreach pro-
gram included Muslims and Sikhs in the South Bay.

9. In December 2004, Agent Kelley and his colleague
interviewed Dr. Ibrahim, again while she was attending
Stanford University. (This was after he had filled out
the form wrong.) He asked, among other things, about
her plans to attend a conference in Hawaii, her thesis
work, her plans after graduation, her involvement in the
Muslim community, her husband, her travel plans, and
the organization Jemaah Islamiyah (TX 4, 116).
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10. Jemaah Islamiyahis (and wasthen) onthe De-
partment of State’s list of designated foreignterrorist
organizations(TX13). = TheFOIA -producedversionof
Agent Kelley’s interview noteswith Dr. Ibrahim were
designated by the FBI as “315,” which means “Interna-
tional Terrorism Investigations” (TX 4, 116,516). Je -
maah Islah Malaysia,asimilarsoundingname,is nota
terroristorganizationbutaMalaysian professional or-
ganizationcomposedprimarilyof individualswhostud-
ied in the United States or Europe. Other than Je -
maah Islah Malaysia coming up at trial when counsel
askedaboutit,thesignificance ofthispossible pointof
confusion has been obscured by counsel. This order
doesnotfindthatAgentKelleyconfusedthetwo organ-
izations.

EVENTSFROM JANUARY 2005 TO MARCH 2005

11. InearlyJanu ary2005,Dr.Ibrahimplannedtofly
fromSanFranciscotoHawaii andthentoLosAngeles
and thence to Kuala Lumpur. Her plans were to at-
tend a conference in Hawaii (sponsored by Stanford
University)fromJanuary3toJanuary6andtopresent
her researchfindingsattheconference.

12. OnJanuary 2, 2005, Dr. Ibrahim arrived at the
San Franciscoairportwithher daughter, Rafeah,then
fourteen. Atthetime,Dr.Ibrahimwasstillrecovering
fromherhysterectomysurgeryperformedthreemonths
earlierand thusrequestedwheelchairassistanceto the
airportgate.

13. ThetroublestartedwhenDr.Ibrahimarrivedat
theUnitedAirlinescounter. The policewerecalledby
airlinestaff. Shewashandcuffed and arrested. She
was escorted to a police car (while handcuffed) and
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transported to a holding cell by male police officers.
There,afemale policeofficeraskedherifshehadany
weaponsandattemptedtoremoveherhiijab.

14. Shewasheldforapproximatelytwohours. Par-
amedics were called sothat medic  ationrelated to her
hysterectomysurgerycouldbeadministered.

15. Eventually, an aviation security inspector with
theDepartmentofHomeland SecurityinformedDr.Ib-
rahimthatshewasreleasedandhernamehadbeenre-
moved fromtheno -fly list. Thepol ice were satisfied
thattherewereinsufficientgroundsformakingacrim-
inal complaint against her (TX 31). The trial record
showsnoevidencethatwouldhavejustifieda detention
orarrest. ShewastoldthatshecouldflytoHawaiithe
nextday. She did,voluntarily. Shewas,however,given
anunusualredboardingpass(inadditiontoherregular
boardingpass) with “SSSS,” meaning Secondary Secu-
rityScreeningSelection,printedonit.

16. Dr.IbrahimflewtoHawaiiandpresentedherre-
search finding s at the conference. From there, she
flewtoLos AngelesandthentoKualaLumpur. That
wasindJanuary2005.

17. The next trouble came two months later. In
March 2005, Dr. Ibrahim planned to  visit the United
StatestomeetwithoneofherStanfordthesi sadvisors
and her friend, Professor Paulson, who was very ill.
Shewasnotpermittedtoboardtheflighttothe United
States. She wastoldherF -1studentvisahadbeenre-
voked,whichinfactithadbeen,aswillbedetailed be-
low. The ticket costwas approximately one month’s
salaryatthetime. = Therecordisunclear astotheex-
tenttowhichshewasabletogetreimbursed. So,even
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thoughshehadbeentoldshe  wasofftheno -flylist,she
wasnowbeingtoldthatshecouldnotcometotheUnited
States, regardlessofhowshetraveled. Shehasnever
beenpermittedtoreturntothe UnitedStatessince.

TERRORIST SCREENING DATABASEAND RELATED
WATCHLISTS

18. Thegovernmentmaintainsawebofinterlocking
watchlists,allnowcenteredon theTerroristS creening
Database (“TSDB”). Thiswebandhowtheyinterlock
areimportantto thereliefsoughtandawardedherein.
Thepresenttenseisusedbutthefindingsaccurately de-
scribe the procedures in place at the time in question
(exceptasindicatedotherwi se).

19. The Terrorist Screening Center (“T'SC”) is a
multi-agency organization administered by the FBI.
TheTSCisstaffedbyofficialsfromvariousagencies,in-
cludingthe FBI,theDepartmentofHomelandSecurity,
and the Department of State. The TSCma nagesthe
Terrorist Screening Database.  The TSC and TSDB
were created after September 11 so that information
about known and suspected terrorists could be more
centralizedandthenexportedas appropriatetovarious
“customer databases” operated by other agenciesand
government entities. In this way, “the dots could be
connected.” InformationintheTSDBis not classified,
although a closely allied and separate database called
the Terrorist Identities Datamart Environment (“TIDE”)
doescontainclassified information. (Thepredecessor
toTIDEwascalledTIPOFF.) TheNational Counter-
terrorism Center (“NCTC”), a branch of the Office of
the Directorof National Intelligence, places classified
substantive “derogatory” information supporting a nomi-
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nation tot he TSDBinTIDE.  These terrorist watch-
lists, and others, provide information to the United
Statesintelligencecommunity,acoalitionofl7agencies
andorganizationswithinthe Executive Branch,includ-
ing the Office of the Director of National Intelligen ce
andtheFBI.

20. FBI agents and other government employees
normally nominate individuals to the = TSDB using a
“reasonable suspicion standard,” meaning articulable
facts which, taken together with rational inferences,
reasonablywarrantthedetermination thatanindividual
isknownor suspectedtobeorhasbeenengagedincon-
ducteonstituting,inpreparationfor,inaidof,or related
toterrorismandterroristactivities. Unlikeastandard
codified by Congressorrenderedby  judicial decision,
this “reasonable suspicion” standard was adopted by in-
ternal Executive Branch policy and practice. From
2004t02007,therewasnouniformstandardforTSDB
nominations. Eachagencypromulgateditsownnomi-
nating procedures forinclusionin the TSDB based on
its interpretation ofhomeland security presidential di-
rectives and the memorandum of opinion that estab-
lishedtheTSC.  OnesuchdirectivewasHomeland Se-
curity Presidential Directive 6 (“HSPD-6") which stated,
“[t]his directive shall be implemented in a mannercon-
sistentwiththe provisionsoftheConstitutionandappli-
cable laws, including those protecting the rights of all
Americans” (TX 538). Agents now interpret this guide-
line, andothers,asmeaningthatitwouldnotbeappro-
priate towatchlist someone basedupon theirreligion,
religious practices, and any  other First Amendment
activity.
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21. Foreachnominee,theTSDBcallsoutwhichpar-
ticular watchliststhenominee should be onand which
heorsheshouldnotbeon. Itisabox -checkprocedure,
then computerized. There are several watchlists af-
fectedbythe TSDB,namely:

* the no-flylist(TSA),
* theselecteelist(TSA),

* Known and Suspected Terrorist File (  “KSTF,”
previouslyknownastheViolentGangandTerror-
istOrganizationsFile) ,

e (Consular Lookout and Support System (“CLASS,”
including CLASS -Visa and CLASS -Passport) (De-
partment ofState),

* TECS(notanacronym,butthesuccessor of the
Treasury Enforceme nt Communications System)
(DepartmentofHomelandSecurity),

e Interagency Border In spection System ( “IBIS”)
(DepartmentofHomelandSecurity),

e TUSCAN(usedbyCanada),and
e TACTICS(usedbyAustralia).

If nominated, designations in the TSDB are then ex-
ported tothe nominated downstream customer  watch-
listsoperatedbyvariousgovernme ntentities. Forex-
ample,informationinthe TSDB(if  selected)issentto
theDepartmentofStateforinclusioninCLASS  -Visaor
CLASS-Passport.

22. Due to Agent Kelley’s mistake, Dr. Ibrahim was
nominatedtotheno -flyandIBIS watchlists. Shewas
placedinthe TSDB and herinformation was exported
totheno -flylistand IBIS. Thus,whenshearrivedat
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theticketcounter,theairline(whichhasandhadaccess
tothe no-flylist), was obligated to deny her boarding
(andthencalledthepolice).

23. When personsareplacedontheno -flylistorany
other watchlist, they receiveno  formal notice of such
placementandmayneverlearnofsuchplacementuntil,
ifever,they attempttoboardaplaneordoanyotheract
coveredbythewatchlist.

24. Whenanage ncy “encounters” an individual via a
visaapplication,airport boarding,borderentry,totake
threeexamples,theagencyofficialsearchesforthein-
dividual’s identityonapplicablewatchlists. Ifthereis
a potential name match, the individual’s name is for-
warded to the TSC. The TSC, in turn, reviews the
TSDBrecordandan appropriate counterterrorismre-
sponsemaybemade.

TRAVEL REDRESS INQUIRY PROGRAM (TRIP)

25. UnderSection44926(a)of Title49ofthe United
StatesCode:

The Secretaryof HomelandS ecurityshallestablish
atimelyand fairprocessforindividualswhobelieve
theyhavebeendelayedor prohibitedfromboarding
a commercial aircraft because they were  wrongly
identified asathreatunderthe regimesutilized by

the Transportation Securit y Administration, United
StatesCustomsand BorderProtection,oranyother
officeorcomponentofthe  Departmentof Homeland
Security.

Priorto2007,individualswhoclaimedtheyweredenied
ordelayedboardingorentrytothe = UnitedStatesorre-
peatedly subjectedtoadditionalscreeningorinspection
could submit a Passenger Identity Verification Form
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(PIVF)tothe TSA.  Thisprogram was succeeded by
the DHS’s TRIP process in 2007.

26. IfDHSdeterminesthatthecomplainantisanex-
actornearmatchtoan  identityintheTSDB,thematch
is referred to the TSC’s redress unit.

27. The TSC’s redress unit reviews the information
availabletodetermine(1)whether the individual’s sta-
tusisanexactmatchtoanidentityinthe TSDB;(2)if
anexactmatch,wheth er thetravelershouldcontinueto
beinthe TSDB;and(3)ifthetravelershouldcontinue
tobeinthe TSDB, whether the traveler meets addi-
tional criteria for placement ontheno  -fly or selectee
lists.

28. The TSC’s redress unit does not undertake addi-
tional fieldwork in determining whether an individual
wasproperlyplacedinthe TSDBorcustomerdatabases.
Thereviewis basedonexistingrecordsandmay(ormay
not)includecontactingthenominatingagencyto  obtain
anynewderogatoryinformationthat supportsa nomi-
nation. The TSC’s redress unit then notifies DHS TRIP
of any modification or removal of the individual’s record.

29. Aletterrespondingtotherequestforredressis
eventually sent to the complainant. Dr. Ibrahim at-
tempted to use this re dress method and received a
vagueandinconclusiveresponse, describedbelow.

DEPARTMENTOF STATEAND VISA PROCEDURE

30. A visaispermissionforanalien,alsoknownasa
foreignnational,toapproachthe bordersofthe United
Statesandasktoenter. Thereareseveraltypesofvi-
sas,basedprimarilyon the purpose of the alien’s travel
totheUnitedStates.
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31. Theprocedureforobtainingavisaisasfollows.
First,thealienappliesforavisa  bysubmittingavisa
applicationto aconsular officer. The consular officer
then evaluates whether theindividualis eligible for a
visaandwhattype ofvisahe orshemaybeeligibleto
receive. Second,theapplicantmakesanappointment
foravisainterviewwithaconsularofficeratthe United
Statesembas syoraconsulateabroad. Consularoffic-
ersareemployeesofthe Department  of Statewhoare
authorized to adjudicate visa applications overseas.
Third,aninterviewis conducted. Fourth,afterthein-
terview,theconsularofficergrantsordeniestheap pli-
cation. Consularofficersarerequiredtorefuseavisa
applicationifthealienhasfailedtodemonstrate eligibil-
ityforthevisaunderthe Immigrationand Nationality
Act,includingunder8U.S.C.1182.

32. Inrulingonapplications,consularoffic ersreview
theCLASSdatabase, maintainedbytheDepartmentof
State,forinformationthatmayinformthevisaapplica-
tionand adjudicationprocess. Informationisentered
intoCLASSdirectlybythe DepartmentofStateor in-
directlyfromotheragencies. Forexample,entriesin
the Department of Homeland Security’s TECSdatabase
canbeelectronically transferred overto CLASStoin-
form the visa adjudication process. CLASS also ob-
tainsinformationfromtheTSDB.

33. Iftheconsularofficerdeterminesthat  furtherin-
formation is needed or if there is insufficient infor-
mationtomakeanadjudication,theconsularofficermay
refuse an individual’s visa application under 8 U.S.C.
1201(g),requestfurtherinformationfromtheapplicant,
and/or request a Securit y Advisory Opinion (“SAO”)
fromtheDepartmentofState. ASAOrequest initiates
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aninteragency review of information about the appli-
cant available to the Department of  State and other
agencies, including classified intelligence in TIDE, to
determine whet her the alien is inadmissible under
8U.S.C.1182(a)(3)(A)or(B)orotherwiseineligiblefor
avisa. Ifrequested,aSAQopinionisrenderedandthe
consularofficerreviews the SAO opinion. The consu-
larofficerthendecideswhethertoissuethevisao rre-
fusethevisaapplication.

34. Onceavisaissues,ifpertinentinformationcomes
totheattentionofthe DepartmentofStatethatwasnot
availabletotheconsularofficeratthetimeofissuance,
an additional review of the alien’s eligibility and admis-
sibility may be conducted. Section 1201(i) states: “Af-
ter theissuanceofavisaorotherdocumentationtoany
alien,theconsularofficerorthe = SecretaryofStatemay
atanytime,inhisdiscretion,revokesuchvisaorother
documentation. . ..” The visa may be “prudentially”
revoked,therebymakingtheindividual ineligibletoap-
proach the borders of the United States. Within the
Department of State,sucha revocation is called “pru-
dential.” Suchaprudentialrevocationforcesthealien
toreap plyfora newvisa,sothatanewevaluationofthe
applicant’s eligibility and admissibility can be made.
When an alien’s visa is revoked, the alien is informed of
hisorherrighttoestablishtheir ~ qualificationforavisa
throughanewvisaapplicatio n.

35. Thevisaofficeinthe DepartmentofStatekeeps
“revocation files” that explain the basis for an entry in
the CLASS database until the applicant reaches age
ninety and has no visa application within the past ten
years.
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PLAINTIFFANDTHE WATCHLISTS

36. Dr.IbrahimobtainedanF -1studentvisatoat-
tend Stanford University forher Ph.D.foratleastthe
durationof2000t02005.

37. InNovember2004,Agent Kelleynominated Dr.
IbrahimtotheTSDBashe intended,but,byhishuman
error, hisnominatio nformwrongly caused plaintiffto
beplacedon theno -flylist(andintheIBISdatabase).

38. Shortly after the arrest and detention, on or
aroundJanuary2,2005,theTSC  determinatedthatDr.
Ibrahimshouldnothavebeenontheno  -flylistandher
name wasthereafter removedfromtheno -flylist. She,
however,remainedintheTSDBandontheselecteeand
CLASSIists.

39. Inane -maildatedJanuary3,2005,betweentwo
officials in the coordination division of the visa office,
onewrote(TX16)(emphasi sinoriginal):

AsImentionedtoyou,Ihaveastackofpending rev-
ocationsthatarebasedonVGTOentries. Theserev-

ocations containvirtuallyno derogatoryinformation.
Aftera long andfrustratinggameofphone tagwith
INR,TSC,andSteveNaugleof  the FBI's VGTO of-
fice, finally we’re going to revoke them.

PermyconversationwithSteve,thereisnopractical
wayto determinewhatthebasisoftheinvestigation
isfortheseapplicants. =~ Theonlywaytodoitwould
betocontactthecaseagentforeac  h caseindividually
to determine what the basis of the investigationis.
Since we don’t have the time to do that (and, in my
experience,case agents don’t call you back promptly,
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ifatall),wewillacceptthatthe openingofaninves-
tigationitselfisa primafacieindicatorof potential
ineligibilityunder3(B) .

40. Apendingrevocationfor Dr.Ibrahimwasinthe
above-referencedstack. (Again, VGTOreferredtothe
FBI’s Violent Gang and Terrorist Organization office;
INRreferstothe Department of State’s Bureau of In-
telligenceand Research;andtheterm3(B)referredto
Section 212(a)(3)(B)oftheImmigrationandNationality
Act,8U.S.C.1182(a)(3)(B).)

41. Dr. Ibrahim’s F-1student visa was revoked on
January31,2005.  Thecertificateof revocationstated:
“subsequent to visa issuance, information has come to
lightindicatingthatthe alienmaybeinadmissabletothe
UnitedStatesandineligibletoreceiveavisaundersec-
tion 212(a)(3)(B) of the Immigration and Nationality
Act,suchthat thealienshouldreappearbeforea  U.S.
ConsularOfficertoestablishhiseligibilityforavisabe-
fore being permitted to apply for entry tothe United
States” (TX 15). Thetrialrecorddoesnotexplainwhat
“information” had come to light. AfterDr.Ib rahim’s
visa was revoked, the Department of State entered a
recordinto CLASS thatwould notify any consular of-
ficeradjudicatingafuturevisaapplicationsubmittedby
Dr. Ibrahimthat Dr.Ibrahimmaybeinadmissibleun-
der8U.S.C.1182(a)(3)(B).

42. The revocationwaspursuanttoSection212(a)(3)(B)
of the Immigration and Nationality Act, 8 U.S.C.
1182(a)(3)(B). TherevocationitselfwasonJanuary31,
2005, and Dr. Ibrahim learned of the revocation in
March2005.
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43. Inane -maildatedFebruary8,2005 ,betweenthe
chiefofthe consularsectionatthe United States Em-
bassyin Kuala Lumpurandan officialinthe coordina-
tion division of the visa  office of the Department of
State,thechiefaskedaboutaprudentialvisarevocation
cablehehad receivedco ncerningtheeventsDr.Ibrahim
experiencedinJanuary2005. The DepartmentofState
employeerepliedine -mailstating(TX17):

Paul asked me torespond to you on this case, as I
handlerevocations inVO/L/C. Theshortversionis
that this person’s visa wasrevoked becausethereis
lawenforcementinterestinherasapotential terror-
ist. Thisissufficienttoprudentiallyrevoke avisa

but doesn’t constituteafindingofineligibility. The
ideaistorevokefirstand  resolvetheissueslaterin
theco ntextofanewvisaapplication. . . . Myguess
based on past experience is that she’s probably issu-
able. However, there’s no way to be sure without
putting her through the interagency process. I’ll
ginuptherevocation.

VO/L/Cisthedesignationoft hecoordination division
withinthevisaoffice.

44. After she tried unsuccessfully to return to the
United States in March 2005, using ~ what she thought
wasavalidstudentvisa,aletterarrivedforDr.Ibrahim,
dated April 2005, stating: “[t]he revocationofyourvisa
doesnotnecessarilyindicate that you areineligible to
receiveal.S.visainfuture[sic]. Thatdeterminationcan
onlybemadeatsuchtimeasyouapply foranewvisa.
Shouldyouchoosetodoso,instructionscanbefoundon
the Embas sy web site at http:/malaysia.usembassy.gov”
(TX224).
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45. Torepeat,governmentcounselhaveconcededat
trialandthisorderfindsthatDr.  Ibrahimisnotathreat
tothenationalsecurityoftheUnitedStates. Shedoes
notpose(andhasnot posed)at hreatofcommittingan
actofinternational or domesticterrorismwithrespect
toan aircraft,athreattoairlinepassengerorcivilavia-
tionsecurity,orathreatofdomesticterrorism.

46. In March 2005, Dr. Ibrahim filed a Passenger
IdentityVerificati onForm(PIVF)(TX76).

47. In December 2005, Dr. Ibrahim was removed
fromtheselecteelist. Aroundthis time,however,she
wasadded to TACTICS (used by Australia) and TUS-
CAN (usedby Canada). = Noreasonwas provided for
thisattrial.

48. OnJanuary27 ,2006,thisactionwasfiled.

49. Inaformdated February10,2006,anunidenti-
fied government agent requested that ~ Dr. Ibrahimbe
“Remove[d] From ALL Watchlisting Supported Sys-
tems(Forterroristsubjects: duetoclosureofcaseAND
nonexustoterrori sm)” (TX 10). For the question “Is
theindividual qualified for placement on the no fly list,”
the “No” box was checked. For the question, “If no, is
the individual qualified for placement on the selectee
list,” the “No” box was checked.

50. In2006,the governmentdeterminedthatDr.Ib-
rahimdidnotmeetthereasonable  suspicionstandard.
OnSeptember18,2006,Dr.Ibrahimwasremovedfrom
the TSDB. Thetrial record,however,doesnotshow
whether she was removed from all of the customer
watchlists subscribingtothe TSDB.
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51. In a letter dated March 1, 2006, the TSA re-
sponded to Dr. Ibrahim’s PIVF submission as follows
(TX40):

The Transportation Security Administration (TSA)
has received your Passenger Identity Verification
Form (PIVF) and identity = documentation. Inre-
sponsetoyourrequest,wehaveconducteda review
of any applicable recordsin consultation with other
federal agencies,asappropriate. =~ Whereithasbeen
determinedthata correctiontorecordsiswarranted,
theserecordshavebeenmo dified toaddressanyde-
layordenial of boardingthat youmayhave experi-
encedasaresultof thewatchlistscreeningprocess .

This letter constitutes TSA’s final agency deci-
sion,whichisreviewablebythe UnitedStatesCourt of
Appealsunder49 U.S.C.§46110. If youhaveany
furtherquestions,pleasecalltheTSAContact ~ Center
OfficeofTransportationSecurityRedress(OTSR)  toll-
free at (866) 289-9673 or locally at (571) 227  -2900,
sendan[e] -mailtoTSA -ContactCenter@dhs.gov,or
writetot he followingaddress .

The response did not indicate Dr. Ibrahim’s status with
respecttotheTSDBandno -flyand selecteelists.

52. Oneyearlater,onMarch2,2007,Dr.Ibrahim was
placedbackintheTSDB. The trialrecorddoesnotshow
whyorwh ichcustomerwatchlistsweretobenotified.

53. Twomonthslater,however,onMay30,2007,Dr.
Ibrahimwasagainremovedfrom theTSDB. Thetrial
record does not show the extent to which Dr. Ibrahim’s
namewasthen removedfromthecustomerwatchlists,
northereasonfortheremoval.
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54. Dr. Ibrahim did not apply for a new visa from
2005t02009. In2009,however,she appliedforavisa
toattendproceedingsinthisaction. OnSeptember29,
2009,Dr.Ibrahimwas interviewedattheAmericanEm-
bassyin KualaLumpurforhervisaapplication.

55. OnOctober20,2009,Dr.Ibrahimwasnominated
tothe TSDBpursuanttoasecret  exceptiontotherea-
sonable suspicionstandard. = Thenature ofthe excep-
tionandthereasonsforthe = nominationareclaimedto
besta tesecrets. In Dr. Ibrahim’s circumstance, the
effect ofthe nomination was that Dr. Ibrahim’s infor-
mation was exported solely to the Department of State’s
CLASS database and the United States Customs and
Border Patrol’s TECS database.

56. FromOctober20 09topresent,Dr.Ibrahimhas
beenincludedinthe TSDB, CLASS,andTECS. She
hasbeenofftheno -flyandselecteelists.

57. Dr. Ibrahim’s 2009 visa application was initially
refused under Section 221(g) of  the Immigration and
NationalityAct,8U.S.C. 1201(g),becauseitwasdeter-
minatedthattherewas insufficientinformationtomake
afinaladjudicationinthematter. Theconsularofficer
requested a Security Advisory Opinion (“SAO”) from
theDepartmentofState. = Therewasaconcernbythe
consular officialthat Dr.Ibrahimwaspotentiallyinad-
missibleunderSection212(a)(3)(B)ofthe  Immigration
andNationalityAct.

58. Section212(a)(3)(B)providesnine classesof al-
iens ineligible for visas or admission into the United
Statesbasedonterrorista ctivities. Becausethatpro-
visionislengthyandcoversmanydifferentcategories,
and because its length bears on the relief granted
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herein, Section212(a)(3)(B),8 U.S.C.1182(a)(3)(B), is
setforthinfullhere:

(B) Terroristactivities
(i) Ingeneral
Anyalienwho —
(I) hasengagedinaterroristactivity;

(IT) aconsularofficer,theAttorneyGeneral,orthe
Secretaryof Homeland Security knows, orhasrea-
sonablegroundtobelieve,is engagedinorislikelyto
engage after entry in any terrorist activi  ty (asde-
finedinclause(iv));

(ITI) has,under circumstances indicating an inten-
tionto cause death or serious bodily ha rm,incited
terroristactivity;

(IV) isarepresentative(asdefinedinclause(v))of —

(aa) aterroristorganization(asdefinedin  clause
(vi));or

(bb) apolitical,social,orothergroupthatendorses
orespouses terroristactivity;

(V) is a member of a terrorist organization de-
scribedinsubelause (I)or(II)ofelause(vi);

(VI) isamemberofaterroristorganizationdescribed
inclause (vi) (I1I),unlessthealiencandemonstrate
by clear and convincing evidence that the alien did
not know, and should not reasonably =~ have known,
thattheorganizationwasaterroristorganization;

(VII) endorsesorespousesterroristactivityorp er-
suadesothersto endorseorespouseterroristactivity
orsupportaterrorist organization;
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(VIII) has received military -type training (as de-
finedinsection 2339D(c)(1)ofTitle18)fromoronbe-
halfofanyorganizationthat, atthetimethetraining
wasreceived,wasaterroristorganization  (asdefined
inclause(vi));or

(IX) isthespouseorchildofanalienwhoisinadmis-
sibleunderthis subparagraph,iftheactivitycausing
thealientobefound inadmissibleoccurredwithinthe
lastbyears,isin admissible.

Analienwhoisanofficer,official,representative,or
spokesmanof thePalestine LiberationOrganization
isconsidered,forpurposesof thischapter,tobeen-
gagedinaterroristactivity.

(i) Exception

Subclause(IX)ofclause(I)doesnot  applytoaspouse
orchild —

(I) who did not know or should not reasonably
have known of the activity causing the alien to be
foundinadmissibleunderthis section;or

(IT) whomtheconsularofficerorAttorneyGeneral
hasreasonable groundstobelieveha srenouncedthe
activitycausingthealientobe = foundinadmissibleun-
derthissection.

59. The SAO stated: “Information on this applicant
surfaced during the SAO review that would support
a [Section] 212(a)(3)(B) inadmissibility finding. Post
shouldre fusethecaseaccordingly. SincetheDepartment
reportsallvisarefusalsunderINAsection212(a)(3)(B)
to Congress, post should notify CA/VO/L/C when the
visarefusaliseffected. = Therehasbeenno requestfor
anINAsection212(d)(3)(A)waiveratthis  time” (TX 68).
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(INA means Immigration and Nationality Act.) Based
on the SAQ, the visa was denied. Dr. Ibrahim was thus
not permitted to attend proceedings in this action or re-
turn to the United States.

60. On December 14, 2009, Dr. Ibrahim’s visa appli-
cation was denied. Dr. Ibrahim was given a letter by
the consular officer informing her that the Department
of State was unable to issue her a visa pursuant to Sec-
tion 212(a)(3)(B). The consular officer wrote the word
“(Terrorist)” on the form beside Section 212(a)(3)(B) to
explain why she was deemed inadmissible. An excerpt
of the form is provided below (TX 47):

IBRAHIM, Rahinah Binti 2009271 050 4 KL.LL
Name (Last, First, Middle)

Dear Visa Applicant:

This office regrets to inform you that it is unable to issue
a visa to you because you have been found ineligible to
receive a visa under the following section(s) of the Im-
migration and Nationality Act. The information con-
tained in the paragraphs marked with “X” pertain to
your visa application. Please disregard the unmarked
paragraphs.

[1  Section 221(g) which prohibits the issuance of a visa
to anyone whose application does not comply with
the provisions of the Immigration and Nationality
Act or regulations issued pursuant thereto. The
following remarks apply in your case:*

[1  Section 212(a)(1) health-related grounds.

[1  Section 212(a)(4) which prohibits the issuance of a
visa to anyone likely to become a public charge.

a Section 212(a)(3)B < T e h
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Other.

Further consideration will be given to your visa ap-
plication after you obtain and present the docu-
ments listed above and/or the following:*

You are eligible to apply for a waiver of the ground(s)
of ineligibility.
Figure 2. Department of State Visa Refusal Letter.
61. A Section 212(d)(3)(A) waiver is one granted

by the Attorney General or the consular office for
aliens who have certain inadmissibilities but are still
permitted to obtain visas. Section 212(d)(3)(A), 8 U.S.C.
1182(d)(3)(A), states:

Except as provided in this subsection, an alien (i) who
is applying for a nonimmigrant visa and is known or
believed by the consular officer to be ineligible for
such visa under subsection (a) of this section (other
than paragraphs (3)(A)@)(I), (3)(A) (i), (3)(A)(ii), (3)(C),
and clauses (i) and (ii) of paragraph (3)(E) of such
subsection), may, after approval by the Attorney
General of a recommendation by the Secretary of
State or by the consular officer that the alien be ad-
mitted temporarily despite his inadmissibility, be
granted such a visa and may be admitted into the
United States temporarily as a nonimmigrant in the
discretion of the Attorney General, or (ii) who is inad-
missible under subsection (a) of this section (other
than paragraphs (3)(A)@)(I), (3)(A) (i), (3)(A)(ii), (3)(C),
and clauses (i) and (ii) of paragraph (3)(E) of such
subsection), but who is in possession of appropriate
documents or is granted a waiver thereof and is seek-
ing admission, may be admitted into the United States
temporarily as a nonimmigrant in the diseretion of
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the Attorney General.  The Attorney General shall
prescribecon ditions,includingexactionofsuchbonds
asmaybenecessary,tocontrolandregulatethead-
missionandreturnof inadmissiblealiensapplyingfor
temporaryadmissionunderthis paragraph.

62. Section40.301 of Title22ofthe CodeofFederal
Regulationsstates:

(a) ReportorrecommendationtoDepartment. Ex-
cept asprovidedinparagraph(b)ofthissection,con-
sular officers may, upon their own initiative, and
shall,upontherequestofthe Secretary of State or
upontherequestofthealien,submitar eporttothe
Department for possible transmission to the Secre-
taryofHomelandSecuritypursuanttotheprovisions
ofINA212(d)(3)(A)inthecaseofanalienwhoisclas-
sifiable as anonimmigrantbut whois knownor be-
lievedbytheconsularofficertobe  ineligibletoreceive
a nonimmigrant visa under the provisions of INA
212(a), other than INA 212(a) (3)(A)([A)(D), (3)(A)(ii),
(3)(A)(iiD),(3)(C),B)(E)®),or(3)(E) (D).

(b) Recommendation to designated DHS officer
abroad. A consularofficermay,ince  rtaincatego-
riesdefinedbytheSecretaryofState,recommenddi-
rectlytodesignatedDHSofficersthatthetemporary
admission of an alienineligible to receive avisabe
authorizedunderINA212(d)(3)(A).

(e) Secretary of Homeland Security may impose
conditions. WhentheSecretaryofHomelandSecu-
rity authorizesthe temporary admission ofanineli-
giblealienasanonimmigrantandtheconsularofficer
issoinformed,theconsularofficermayproceedwith
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theissuanceofanonimmigrantvisatothealien,su b-
jecttotheconditions,if any,imposed by the Secre-
taryofHomelandSecurity.

63. Section41.121(b)setsforththevisarefusalpro-
cedure which includes informing the  alien of whether
grounds ofineligibility (unless disclosureisbarredun-
derSection21 2(b)(2)or (3))andwhetherthereis,inlaw
orregulation,amechanism(suchaswaiver)toovercome
the refusal. Section41.121(b)(1)ofTitle220ftheCode
of FederalRegulationsstates:

(1) Whenaconsularofficerknowsorhasreasonto
believeavisa applicantisineligible andrefusesthe
issuanceofavisa,heorshe mustinformthealienof
the ground(s) of ineligibility (unless  disclosure is
barredunderINA212(b)(2)or(3))  andwhetherthere
18, 1n law or requlations, a mechanism (such as a
waiver)to overcometherefusal . The officer shall
note the reason for the  refusal on the application.
Uponrefusing the nonimmigrantvisa,the  consular
officer shall retain the original of each document
upon whichtherefusalwasbased,aswellaseachdoc-
ument indicating a possible ground of ineligibility,
and should return all other  supporting documents
suppliedbytheapplicant.

(emphasisadded).

64. TheTSChasdeterminedthat Dr.Ibrahimdoes
not currently meet the reasonable  suspicion standard
forinel usioninthe TSDB. She, however, remainsin
theTSDBpursuanttoaclassifiedandsecretexception
tothereasonablesuspicionstandard. Again,boththe
reasonable suspicionstandardandthesecretexception
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are self -imposed processes and procedures with in the
ExecutiveBranch.

65. InSeptember2013,Dr.Ibrahimsubmittedavisa
applicationsothatshecould attendthetrialonthismat-
ter. SheattendedaconsularofficerinterviewinOcto-
ber2013. Atthe interview,shewasaskedtoprovide
supplementalinformationviae -mail. Trialinthisac-
tion began on December 2and ended on December 6.
Asof December 6, Dr. Ibrahimhadnotreceived are-
sponsetohervisaapplication. Attrial,however,gov-
ernmentcounselstatedverballythatthe  visahadbeen
denied. Plaintiff’s counsel said that they had not been
soawareandthatDr.Ibrahim  hadnotbeensonotified.

DR. IBRAHIM TODAY

66. Dr.Ibrahimhasbeensuccessfulatthe Universiti
PutraMalaysia. Shewasselected asDeputyDeanin
2006and Deanforthe FacultyofDes  ignand Architec-
turein2011.

67. One grantthat Dr. Ibrahim received accounted
for75%ofthegrantfunding  receivedfortheentirefac-
ulty.

68. DuetoherinabilitytotraveltotheUnitedStates,
Dr.IbrahimhasresortedtocollaboratingwithherUnited
Statescolleaguesviae -mail,Skype,andtelephone.

69. Dr.Ibrahimdesirestovisitthe United Statesto
attend conferences, collaborate on  projects, and visit
venturecapitalists.

70. Since2005, Dr.Ibrahimhasneverbeenpermit-
tedtoentertheUnited States.
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THE CITIZEN DAUGHTER

Onthefirstdayoftrial,before openingstatements,
plaintiff’s counsel reported that plaintiff’s daughter,
Raihan Binti Mustafa Kamal, a United States citizen
and awitness disclosed onplaintiff ’s witness list, had
notb eenpermittedtoboardherflightfromKualalL.um-
purtoManila andthencetotheUnitedStatestoattend
trial. Counsel were ordered to investigate. Aftera
post-trial evidentiaryhearingontheproblem,thisorder
findsasfollows.

71. Ms. Kamalhadreserv ations for (i) a Malaysian
Airlinesflight from KualaLumpur toManilaand (ii)a
Philippine Airlinesflightfrom ManilatoSan Francisco
forDecember2.

72. On December 1, the National Targeting Center
(“NTC”) within the Department of Homeland Security
began vetting passengers for the Philippine Airlines
flight. NTC officers determinedthat Ms. Kamalwas
matched to arecord that was listedinthe TSDBina
category whichnotifiestheDepartmentofStateandDe-
partmentof Homeland Securitythatother  government
agencies may be in possession of substantive “deroga-
tory” information about the individualthatmayberele-
vanttoanadmissibilitydeterminationunderthe Immi-
grationand NationalityAct. UnitedStatescitizens,of
course,are not subjecttothead missibilityprovisionsof
theImmigrationandNationalityAct.

73. Within six minutes, the United States Customs
and Border Patrol (“CBP”) determinedthatMs.Kamal
appearedtobeaUnitedStatescitizen. Thepassenger
information submittedbythePhilipp ineAirlinesforher
flight, however, did not include citizen information.
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Therewasthusaneedtoverifyheridentifyuponcheck -
in. The NTC requested additional screening of Ms.
Kamalin Manilaviatheregional carrier liaison group
(“RCLG”) in Hawaii.

74. Thesubjectlinetoane -maildated Decemberl,
fromtheHawaiiRCLGtothe  PhilippineAirlinesstated:
“POSSIBLE NO BOARD REQUESTPNR WNDYJS”
and stated “NOTICE TO AIR CARRIER The [DHS
and CBP]recommends the airline to contact HRCLG
whenthefollow ingpassengershowsuptocheckincoun-
ter to verify information regarding  passenger
Mustafa Kamal, R” (Dugan Decl. Exh. A).

75. Beforethescheduleddeparturetime,the RCLG
was merely advised that Ms. Kamal did not arrive for
herscheduleddepart ure.

76. On December 2, Ms. Kamal’s records were up-
dated in the TSDB to reflect that she was a United
States citizen.  The request for additional screening
wasrescindedanditwas requestedthat Ms.Kamalbe
allowedtoboardwithoutdelay.

CONCLUSIONSOF LAW
DUE PROCESS

Atlonglast,thegovernmenthasconcededthatplain-
tiffposesnothreattoairsafetyor nationalsecurityand
shouldneverhavebeenplacedontheno  -flylist. She
gottherebyhuman errorwithinthe FBI. Thistoois
conceded. Thiswas nominorhumanerrorbutanerror
with palpableimpact,leadingtothehumiliation,cuffing,
andincarceration of aninnocentand  incapacitated air
traveler. Thatitwashuman errormayseemhardto
accept—theFBlagentfilled outthenominationformin
away exactly opposite from the instructions on the
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form,a bureaucraticanalogytoasurgeon amputating
thewrongdigit —humanerror,yes,butof considerable
consequence.  Nonetheless, this order accepts the
agent’s testimony.

Since her erroneous placemen t on the no -fly list,
plaintiffhasenduredalitanyoftroubles  ingettingback
intothe United States. Whethertrueornot,sherea-
sonablysuspectsthatthose troublesaretraceabletothe
originalwrongthatplacedherontheno  -flylist. Once
derogatory information is posted to the TSDB, it can
propagate extensively through the government’s inter-
locking complex of databases, like abad credit report
thatwillnevergoaway. Asapost -deprivation remedy,
therefore,dueprocessrequires,andthisorder  requires,
thatthe government remediateitswrongby cleansing
and/orcorrectingall ofitslistsandrecordsofthemis-
taken 2004 derogatory designation and by certifying
that such cleansing and/or correction has been accu-
rately doneastoeverysingleg overnmentwatchlistand
database. Thiswillnotimplicateclassified information
inanyway butwillgive plaintiff assurancethat, going
forward,hertroublesin returningtotheUnitedStates,
iftheycontinue,areunaffectedbytheoriginalwrong.

The basicissueiswhatdueprocessoflawrequiresin
these circumstances. The Supreme Courthas stated
that “[d]ue process . . . isaflexibleconceptthatvaries
with the particular situation.” Zinermon v. Burch ,
494U0.S. 113,127(1990). Todetermine whatprocessis
constitutionallydue,the Supreme Courtin ~ Mathewsv.
Eldridge,42417.S.319,335(1976),set forththefollow-
ingthree -factortest:
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First,theprivateinterestthatwillbeaffectedbythe
officialaction; second,theriskofanerroneous depri-
vationofsuchinterestthrough theproceduresused,
andtheprobablevalue,ifany,ofadditionalor substi-
tuteproceduralsafeguards;andfinally,the Govern-
ment’s interest.

Due process provides heightened protection against
government interference when certain fundamental
rightsandlibertyinterestsareinvolved. Washington
v.Glucksberg ,521U.8.702, 720(1997).

WithrespecttoDr.Ibrahim,theprivateinterestsat
stakeinher2005deprivationswerethe  righttotravel,
Kentv.Dulles ,357U.S .116,125(1958),andtherightto
befreefromincarceration, Hamdiv. Rumsfeld ,542U.S.
507,529(2004),andfromthestigmaandhumiliation of
apublic denial of boarding and incarceration, Paulwv.
Davis, 424 U.S.693,701,711(1976), any oneofwhic h
wouldbesufficientandallthree of which applyonthis
record.

With respect to the government’s interest, all would
surelyagreethatourgovernmentmust  andshouldtrack
terrorists whoposeathreattoAmerica —notjusttoits
air travel —buttoany aspect of our national security.
Inthis connection, however, the government concedes
thatDr. Ibrahimherselfposesnosuchthreat(nordid
shein2005).

Thefinal Mathews factoristherisk of anerroneous
deprivationthroughtheprocedures usedandthe probable
value,if any, of additional or substitute procedural safe-
guards. FBIAgent Kelleymadeaplain,old -fashioned,
monumentalerrorinfillingoutthe VGTOFnomination
form forDr.Ibrahim. = Hecheckedtheboxes inexactly
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theoppositeway fromthe instructionsonthe form,thus
nominatingDr.Ibrahimtotheno -flylist(againsthisin-
tention). Thiswasthestartofall problemsinDr.Ib-
rahim’s case. Surprisingly,AgentKelleyfirstlearned
ofthismistakeeight yearslaterathisdeposition.

Significantly,therefore,ourcaseinvolvesaconceded,
proven,undeniable,andseriouserrorbythegovernment
—notmerelyariskoferror. Consequently,thisorder
holdsthatdue processentitlesDr.Ibrahimtoacorrec-
tion in the government’s records to preventthe2004 er-
rorfromfurtherpropagatingthroughthevariousagency
databasesandfromcausing furtherinjuryto Dr.Ibra-
him. Bythisorder,alldefendantsshallspecificallyand
thoroughly query the databases maintained by them,
suchastheTSDB,TI DE,CLASS,KSTF,TECS,IBIS,
TUSCAN,TACTICS, andtheno -flyandselecteelists,
andtoremoveallreferencestothe designations made
bythe defective2004nominationformor,ifleftinplace,
toaddacorrectioninthesameparagraphthat thedes-
ignationswereerroneousandshouldnotbereliedupon
for anypurpose. Tobeclear,no agencyshouldeven
rely on Agent Kelley’s actual unexpressed intention to
nominatetocertain listsin2004,forthe forminstruc-
tionswerenotproperlyfollowed. Thedesign ationsin
the November 2004 formshouldbedisregarded forall
purposes. The governmentis always freeto  makea
newnominationdoingittherightway. Adeadlinewill
besetfordefendantstofile  declarationsunderoathat-
testingtocompliance.

Itis perhapstruethattheerrorhasalreadybeencor-
rected,atleastinpart,butthereis reasontodoubtthat
the error and all of its echoes have been traced and
cleansedfromall interlockingdatabases. Acorrection
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inthe TSDB and TIDE would  not have au tomatically
expunged incorrect data previously exported from the
TSDB and TIDE to the customer agency databases.
Forexample,theDepartmentofStateseparatelymain-
tainsitsCLASSdatabase. Ifthe badinformationwas
transferredfromtheTSDBandTIDEt oCLASSinthe
2004 period, then that bad information may remain
thereandmaylingerontherenotwithstandingacorrec-
tioninthe TSDBandTIDE. Thisorderwillrequire
defendantstotracethrougheachagencydatabase em-
ployingtheTSDBandTIDEandmake  surethecorrec-
tionordeletionhasactuallybeenmade.

Thisorderfindsthatsuspiciousadverseeffectscon-
tinued to haunt Dr. Ibrahim in 2005 and 2006, even
though the government claims to have learned of and
corrected the mistake.  For example, afterh ername
wasremovedfromtheno -flylist,thenextday,Dr.Ibra-
himwasissueda bright red “SSSS” pass. Lessthana
month after she wasremoved fromtheno  -flylist, her
visa was “prudentially” revoked. InMarch2005,she
was not permitted to fly to the United States. Her
daughter was not allowed to fly to the United States
eventoattendthistrialdespitethefactthat herdaugh-
terisaUnitedStatescitizen. Aftersomuchgnashing
of teeth and so much on  -the-list-off-the-list machina-
tions,thegover nmentisorderedtoprovidetheforego-
ingrelieftoremediateits wrong. Ifthe government
has already cleanseditsrecords, thennoharmwillbe
doneinmakingsureagainandsocertifyingtotheCourt.

With respect to the government’s TRIP program,
whichdoesprovideameasureofpost  -deprivation relief,
thisorderholdsthatitisinadequate,atleastonthisrec-
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ord. AfterDr.Ibrahim wasdeniedboardingondJanu-
ary 2, 2005, and denied boarding to return in March
2005,she submitted a Passenger Identity Verification
Form(PIVF),aprogramthateventuallymorphedinto

the TRIP program by 2007. Approximately one year
later,theTSArespondedtoherPIVFform withthefol-
lowingvagueresponse(TX40):

Where it has been determined that a correction to
recordsis warranted,theserecordshavebeenmodi-
fiedtoaddressanydelayor  denialofboardingthat
youmayhaveexperiencedasaresultofthe watchlist
screeningprocess.

Noticeably missing from the response to Dr. Ibrahim
was whether there had been errors  in her files and
whetherallerrorsincustomerdatabaseshadbeencor-
rected. Thisvagueresponsefellshortof providingany
assurance to Dr. Ibrahim —who the government con-
cedesisnotanationalsecurity  threatandwasthevictim
ofconcrete,reviewabl eadversegovernmentactioncaused
by governmenterror —thatthemistakehadbeentraced
downinallitsformsandvenuesand corrected. AlHa-
ramain Islamic Found., Inc. v. United States Dep’t of
Treasury,686F.3d965, 985-88(9thCir.2012).

Thisorderp rovidesonlyapost -deprivationremedy,
to be sure, but post -deprivation remedies are effica-
cious,especiallywhere,ashere,itwouldbeimpractical
andharmfultonational securitytoroutinelyprovidea
pre-deprivation opportunity to be heard of the bro  ad
anduniversal typeurgedbyplaintiff ’s counsel. Haig
v.Agee ,453U.S.280,309 -10(1981). Suchadvance no-
ticetoallnomineeswouldaidterroristsintheirplansto
bombandkillAmericans. Moreover,at thetimeoflist-
ing, the government would have no way of knowing
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which nonimmigrant aliens living abroad would enjoy
standingunder Ibrahimll . Instead,anyremedymust
awaitthetime when,ifever, concrete, reviewable ad-
verseactionistakenagainstthenominee.

Put differently, until concrete, reviewable adverse
actionoccursagainst anominee,the Executive Branch
mustbefreetomaintainitswatchlistsinsecret,justas
federalagentsmustbe abletomaintaininsecretitsin-
vestigations into organized crime, drug trafficking or-
ganizations, prostitution,child -pornographyrings,an d
soforth. Topublicizesuchinvestigativedetailswould
ruinthem. Onceconcrete,reviewableadverseactionis
taken against a target, then there is and will be time
enough to determine what post -deprivation processis
due the individual affected. In this connection, since
thereasonablesuspicionstandardisaninternal guide-
lineusedwithinthe Executive Branchforwatchlisting
andnotimposedbystatute(orbyspecificjudicialhold-
ing), the Executive Branch is free to modify its own
standardasnee dedbyexception,eveniftheexception
iscloakedinstatesecrets. Anyotherrulerequiringre-
viewability before concrete adverse action  would be
manifestlyunworkable. *

" Intheinstantcase,thenominationin2004totheno flylistwas
concededattrialtohavebeen amistake. Inthissense,thisisan
easierc asetoresolve. Harderno -flycasessurelyexist. Forex-
ample, the government uses “derogatory” information to place indi-
vidualsontheno -flylist. Whenanindividualisrefusedboarding,
doesheorshehavearighttoknowthespecificinformationtha tled
tothelisting? Certainlyinsome(butnotall)cases,providingthe
specificswouldrevealsourcesandmethodsusedinourcounterter-
rorism defense program and disclosure would unreasonably jeop-
ardizeournationalsecurity. Possibly,instead,age neralsummary
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Given the Kafkaesque on -off-on-list treatment im-
posed on Dr. Ibrahim, the governmen tis further or-
deredexpresslytotellDr.Ibrahimthatsheisnolonger
ontheno -flylistandhasnot beenonitsince2005(al-
wayssubject,ofcourse,tofuturedevelopmentsandev-
idence that might warrant reinstating her to thelist).
Thisreliefisa ppropriateandwarrantedbecauseofthe
confusion generated by the government’s own mistake
andtheveryrealmisapprehensiononher  partthatthe
later visa denials are traceable to her erroneous 2004
placement on the no -fly list, suggesting (reasonably
from herviewpoint) that she somehowremains on the
no-flylist.

[tistrue, as the government asserts as part of its
ripeness position, that she cannot fly to the United
Stateswithoutavisa,butsheisentitledtotrytosolve
onehurdleatatimeandpe  rhapsthe daywillcomewhen
allhurdlesareclearedandshecanflybacktoourcoun-
try. The government’s legitimateinterestin keeping
secretthecompositionoftheno -flylistshouldyield,on
thefactsof thiscase,toaparticularizedremedyisolate d
bythisorderonlytosomeoneeventhegovernment con-
cludesposesnothreattothe UnitedStates. Everyone

mightprovideadegreeofdueprocess,allowingthenomineeanop-
portunity to refute the charge. Or, agents might interview the
nomineeinsuchawayastoaddressthepointsofconcernwithout
revealingthespecifics. Possibly(orpossibly  not),eventhatmuch
processwouldbetrayourdefensesystemstoourenemies. Thisor-
der need not and does not reach this tougher, broader issue, for,
again,thelistingofDr.Ibrahimwasconcededlybasedonhumaner-

ror. Revealing this error could not and has not betrayed any
worthwhilemethodsorsources.
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elseinthiscaseknowsit. Asamatterof remedy,she
shouldbetoldthattheno -flyhurdlehasbeencleared.

L

No relief granted hereini mplicates state secrets.
Theforegoingreliefdoesnothingmore  thanorderthe
governmenttodeleteortocorrectinallitsagencysys-
temsanyongoingeffectsof itsownadmittedinexcusa-
ble error and reconfirm what she was told in 2005,
namelythatshe is not ontheno -flylist. Thegovern-
menthasnodefense,classifiedornot,againsttheircon-
cedederrorin 2004. Incomplyingwiththisrelief,the
governmentwillnothavetorevealanyclassified infor-
mation. Itmerelyhastocertifythatithascle ansedits
recordofitsownerrorandrevealto plaintiffhercurrent
no-flyliststatus,anon -classifieditemthatthe Depart-
mentofHomeland SecurityitselfrevealedtoDr.Ibra-
himin2005.

Insum,afterwhatourgovernmenthasdonebyerror
toDr.Ib rahim,thisorderholdsthat sheisentitledto
the post -deprivationremedy described above, thatthe
government’s post-deprivation administrativeremedies
fallfarshortofsuchrelief,andtodenyhersuchrelief

would deprive her of due process of law. This order
willsupplythedueprocessthatotherwisehasbeen de-
niedtoplaintiff.

THE VISA ISSUES

In December 2009, Dr. Ibrahim was informed that
her visa application was denied pursuant  to Section
212(a)(3)(B) of the Immigration and Nationality Act,

8 U.S.C.1182(a)(3)(B). The consularofficerwrotethe
word “(Terrorist)” on the denial form. It is undisputed,
moreover,that thevisarefusalformdidnothaveacheck
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mark next to the box stating, “You are eligible to apply
forawaiveronthe ground(s ) of ineligibility” (TX 47).
[tisalsoundisputedthattheImmigration = andNatural-
ization Actprovidesthatnonimmigrantvisaapplicants
may apply forawaiverofmany  ofthegroundsofvisa
ineligibilityunder8U.S.C.1182(a).

The Court has read the re levant classified infor-
mation,undersealand exparte ,thatledto thevisa de-
nials. Thatclassifiedinformation,ifaccurate,warranted
denialofthevisaunder Section212(a)(3)(B)oftheIm-
migration and Nationality Act, 8 U.S.C. 1182(a)(3)(B).
(That informationwasdifferentfromthe2004mistaken
nominationbyAgentKelley.) Therefore,underthestate
secrets privilege, any challenge to the visa denials in
2009and2013mustbedenied. Mohamedv. Jeppesen
Dataplan, Inc. ,614F.3d 1070,1080,1086 -89 (9th Cir.
2010)(enbanc).  In anyevent,denialofvisasmay  not
bereviewedbydistrictcourts. Kleindienstv.Mandel
408U.S. 753,769 -70(1972).

Nonetheless,thisordergrantsotherlimitedreliefas
follows. Thegovernmentmustinform Dr.Ibrahim of
thespecificsubsectionofSection212(a)(3)(B)thatren-
deredherineligiblefora visain2009and2013. Thisis
pursuanttotheon -pointholdingof Dinv.Kerry ,718F.3d
856,863 (9thCir.2013).  Asquotedaboveinthefind-
ings, subpart B has nine  subsections and is lengthy.
Thepertinentsubsectionsshouldhavebeenidentifiedto
plaintiff, according to Din. Doingso would have as-
sisted herinunderstanding the particular provision of
lawthatbarredherentry. Merelycitingtoalengthy
collectionofgroundscollectedtogetherunderthehead-
ing “Terrorist activities” will not do under Din. Under
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the law of our circuit, this precise erroris reviewable
and reliefiswarrantedbytherecord.

Onemightwonderwhy,ifDr.Ibrahimherselfiscon-
cededlynotathreattoournational  security,thegovern-
ment would find her inadmissible under the Act. In
thisconnection,please rememberthatthe Actincludes
nine ineligible categories. = Some of them go beyond
whetherthe applicantherselfposesanatio nalsecurity
threat.

Keeping in mind the government’s concession that
Dr.Ibrahimherselfisnotathreattothe UnitedStates,
thisorderfurtherholdsthatthe consularofficererred
inindicatingthatDr.Ibrahim wasineligibleto apply for
awaiverof theground(s)forineligibility(TX47). This
isaholding separateandapartfrom Din,sothereason
forreviewabilitywillnowbespelledout.

The Immigration and Nationality Act confers upon
consularofficersexclusive authorityto  reviewapplica-
tions forvisas, precluding eventhe Secretary of State
from controlling their determinations. See 8 U.S.C.
1104(a),1201(a). Thepowersaffordedtoconsularoffic-
ers include, inparticular,thegranting,denying,and  re-
vokingofimmigrantandnon -immigrantvi sas. 8U.S.C.
1201(a), (i). Consular officers exercise this authority
subjecttotheeligibilityrequirementsinthe  statuteand
correspondingregulations. 22C.F.R.41.121 -122.

Sectiond1.1210fTitle220ftheCodeofFederalReg-
ulationsgovernsthep rocessfor refusalofindividualvi-
sas. It states that “[w]hen a consular officer knows or
hasreasontobelieve avisaapplicantisineligible and
refusestheissuanceofavisa,heorshe must informthe
alien ... whetherthereis,inlaworregulat ions,a
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mechanism ( such as waiver ) to overcome the refusal”
(emphasisadded). Section 42.81 adds that “[t]he con-
sularofficer shall informtheapplicantofthe provision
of law or implementing regulation on which the [visa]
refusalisbased andofany statutoryprovisionoflawor
implementing requlation under which administrative
reliefis available” (emphasis added). Theregulations
governing the issuance of nonimmigrant visas do not
vesttheconsularofficialswithdiscretiononwhetherto
followthepr ocedureproscribedbythe CodeofFederal
Regulations. SeePatelv. Reno ,134F.3d 929,931 -32
(9thCir.1997)(ifconsular  officialfailstorenderadeci-
sioninaccordancewithSection42.81,courtshavejuris-
dictionto compelhimtodoso).

Here,thec onsularofficerindicated,accordingtothe
form letter, that Dr. Ibrahimwas  ineligible for avisa
or admission into the United States under Section
212(a)(3)(B). Attrialandin thepost -trialbriefing,the
governmenthasnotarguedthatDr.Ibrahimwa  sineli-
gibleforawaiver andthe trialrecorddid not demon-
strate(otherthanviatheletter)thattheconsularofficer
ever evenmadeadetermination,onewayortheother,
astowhetherDr.Ibrahimwaseligible. Asthe govern-
ment has conceded, however, Dr. Ibrahim posed no
threatofcommittinganactof  internationalordomestic
terrorism. The consular officer, however, never in-
formedDr.Ibrahim thatshecouldapplyforawaiverto
beadmittedtothe United Statestemporarily. Inthis
Court’s view,D r.Ibrahimwasatleasteligibletoapply
foradiscretionarywaiver.

The government argues that regardless of whether
theconsularofficermadeamistakein ~ determiningDr.
Ibrahim’s waiver eligibility, the decision was entirely
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discretionary and therefor e notsubject tojudicial re-
view. It is true that a consular officer’s discretionary
decisiontograntor denyavisapetitionisnotsubjectto
judicial review.  See L1 Hing of Hong Kong, Inc. v.
Levin,800 F.2d970,971(9th Cir.1986). Ontheother
hand,whenaclaimchallengestheauthorityofthe con-
sularofficertotakeorfailtotakeanactionasopposed
toadecisionactuallytakenwithinthe  consular officer’s
discretion, limited reviewability exists.  See Mulligan
v.Schultz ,848F.2d655, 657 (5thCir.1988)( judicialre-
viewisappropriatetoconsiderachallengetotheSecre-
tary’s authoritytoplace temporallimits on processing
non-preferencevisaapplications).

Limited reviewability of a consular officer’s wrongful
failure to advise an ali en about waiver admissibility
isfurthersupported by theenabling statute. Section
1182(d)(3)(A)statesthat a consular official “may” grant
a visa waiver “after approval by the Attorney General of
a recommendationbythe Secretary of State orbythe
consularofficialthatthealienbeadmitted  temporarily
despite his inadmissibility.” 8 U.S.C. 1182(d)(3)(A).
Section1182(d)(3)(B),onthe otherhand,statesthatthe
SecretaryofState,afterconsultationwiththeSecretary
ofHomeland Security,orvice -versa, “may determine in
such Secretary’s soleunreviewablediscretion that sub-
sections(a)(3)(B)ofthissectionshallnotapply ?
(emphasis added). A generalguideto statutory con-
structionstatesthatthementionofonethingimpliesthe
exclusionofanother, expressiouniusestexclusio alter-
ws. T3Am. Jur. 2d, Statutes,Section211,at405(1974).
Here, thegoverningstatutestatesthattheconsularof-
ficial “may” grant a waiver, whereas, it is in the Secre-
tary’s “sole unreviewable discretion” todecidewhether



218a

thereasonsfordenyingavisashould  evenapply. Ac-
cordingly, a consular officer’s failure to advise an alien
ofherrighttoatleast  applyforavisawaiver (asthe
regulation mandates) is not solely within the consul’s
discretionan d isreviewablebycourts.

Duringtrial,theCourtaskedSeanCooper,theChief
oftheCoordinationDivisioninthe  VisaOfficeoftheBu-
reauofConsularAffairsattheStateDepartment,about
thewaiverprocedure:

Court: Doestheapplicant ... gettold there’s
suchaprocedureand theycanapplyforawaiver,or
isit justdone totallyin -houseasa secretprocess?
Howdoesitwork?

Witness: Normally, the alien would be informed if
the inadmissibility has a waiver relief. So they
couldthenchoose totry to say, “Well, Id like to do
that.” Butitis then forwarded for  consideration
withanendorsementfromthe DepartmentofState.

So the Consular Officer would say, “I support this,”
or “I don’t support this for these reasons.”

Becausetheconsul arofficerunlawfullyfailedinhisduty
toadviseDr.Ibrahimoftherrighttoat leastapplyfora
waiver, the doctrine of consular nonreviewability does
notapply. Accordingly, thisorderholdsthatDr.Ibra-
himmustbegivenanopportunitytoapplyfor awaiver.
Thisorder, ofcourse,doesnotinsistthatthe govern-
mentgrantawaiver.  Once acted on, the agency’s deci-
sionwhether(ornot)tograntawaiverwouldpresuma-
blybeunreviewable.
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OTHER CHALLENGES

Althoughplaintiff ’s counsel raise other constitutional
challenges, those arguments, evenif  successful, would
notleadtoanygreaterreliefthanalreadyordered. It
mustbe emphasized that the original cause of the ad-
verseactionwashumanerror. Thaterrorwasnotmo-
tivatedbyrace, religion,orethnicity. = Whileitisplau-
siblethatDr.Ibrahimwasinterviewedinthefirstplace
on accountofherrootsandreligion,thisorderdoesnot
so find, foritis unnecessary toreach the point, given
that the only concrete adv erse action to Dr. Ibrahim
cameasaresultofamistakeby AgentKelleyinfilling
out a form and from later, classified information that
separatelyledtothe unreviewablevisadenials.

Ifand when reviewable, concrete adverse action is
takenbyourgove rnmentagainstDr. Ibrahim,thenwe
mayhaveanoccasiontoadjudicatetheextenttowhich
sheshouldbeinformed, atleastgenerally,oftheclassi-
fiedandundersealgroundsfortheactionagainstherso
astogive heranopportunitytorebutthederogat ory
information. Thevisadenialitselfis not reviewable.
Untilreviewable, concreteadverseactionoccurs, there
isnooccasiontolitigatetheextentto whichanyinfor-
mationabouther,derogatoryornot,shouldresideinthe
government’s databases—saveandexceptforthemore
limitedreliefprovidedabove.

PUBLIC ACCESSTO OUR COURTS

Thenextpartofthisorderaddressesthefrustrating
effortsbythegovernmenttoshieldits  actionsfrompub-
lic view and the extent to which this order should be
madep ublic. Forthetime being,alloftheordershall
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remainsecret (save and except for abriefpublic sum-
mary)untilthe court of appeals can rule on this Court’s
viewthattheentireorderbeopenedtopublicview.

One of the many gifts left for us by Circ uit Judge
Betty Fletcher was her dedication to  protecting the
commonlawrightofthepublicandthepresstoexamine
the work of our courts. In adecisionupholding such
access,Judge Fletcherwroteofthefederalrightto in-
spectandcopypublicrecords anddocuments. SanJose
Mercury News, Inc. v. U.S. Dist. Ct.  -Northern Dist. ,
187 F.3d 1096, 1102 (9th Cir. 1999). Judge Fletcher
later wrote that “[i]n this circuit, we start with a strong
presumption in favor of access to court records.” Foltz
v. Sta te Farm Mutual Automobile Ins. Co. ,331 F.3d
1122, 1135 (9th Cir. 2003). Her decision instructed
courts to “consider all relevantfactors,including:  the
public interest in understanding the judicial process.”

Thanks to Judge Fletcher, the public has a w ell-
recognized right to accessits courts. “[Judicial] rec-
ordsarepublicdocumentsalmostbydefinition,andthe
publicisentitledtoaccess by default.” Thispresump-
tion is strong because the public has an interest in “un-
derstandingthe judicialproce ss” as well as “keeping a
watchful eye on the workings of public agencies.” Pub-
lic oversightofcourtsandthereforepublicaccesstoju-
dicialoperationisfoundationaltothe  funectioningofgov-
ernment. Withoutsuchoversight,thegovernmentcan
becomea ninstrumentfor injustice. Kamakanav.City
and County of Honolulu , 447 F.3d 1172, 1178, 1180
(9thCir.2006).

Instubbornresistencetolettingthepublicandpress
see the details of this case, the government has made
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numerous motions to dismiss onva  rious grounds, in-
cludinganoverbroad completedismissalrequestbased
onstatesecrets. = Whenitcouldnotwinanoutrightdis-
missal,it triedtoclosethetrialfrompublicviewviain-
vocation of a statutory privilege for “sensitive security
information” (“SSI”), 49 U.S.C. 114(r) and 49 C.F.R.
1520.5, and the “law enforcement privilege.” Roviaro
v. United States ,353 U.S.53,59(1957). Atleastten
timesthetrialwas interruptedandthepublicaskedto
leavesothatsuchevidencecouldbepresented.

This order recognizes the legitimacy of protecting
SSI and law enforcement investigative  information.
Ontheotherhand,thestatuteitselfrecognizesthatin-
formationmorethanthreeyears oldshould ordinarily
bedeemedtoostaletoprotect —whichisthe casehere.
See Departmentof Homeland Security Appropriatio ns
Actof2007,Pub.L.No0.109  -295,Section525(d),120Stat.
1355,1382(0ct.4,2006).

Significantly,virtuallyalloftheSSIaboutthework-
ings ofthe TSDB and its allied complex of databases ,
includingtheno -flylist,ispubliclyknown. Forexam-
ple, after a2006 GAO  reportrevealed thathalfof the
tensofthousandsofpotentialmatchessenttothe TSDB
between December2003toJanuary2006weremisiden-
tifications,the DepartmentofJustice  publisheda Sep-
tember2007auditreportwhichrevealedastonishingre-
sults(TX102):

* Ofthel05recordsreviewedintheaudit,38% con-
tainederrorsorinconsistenciesthatwerenotiden-
tified through the TSC’s “quality assurance efforts.”

* Around2007 ,the TSDBincreased by average of
over20,000recordspermonth.
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* WhentheTSCbeganitsreviewoftheno -flylistin
July2006,therewere71,872records. Whenthe
review was completed in January 2007, the gov-
ernmentdeterminedthattheno -flylistsh ouldbe
reducedto34,230records.

* TSCredresscomplaint datashowed that 13% of
the388redressinquiriesclosed betweendJanuary
2005 and February 2007 were for complainants
who were misidentified and were not an actual
watchlistsubject. Aremarkabl e20%necessitated
removing the complainant’s identity from the
watchlist. TheTSC determinedthat45%ofthe
watchlist records related to redress complaints
were inaccurate,incomplete,notcurrent,orincor-
rectlyincluded .

AnOctober2007GAOreportdet ailedtheprocessby
which “encounters” with individuals on a terrorist watch-
list are resolved, discussing the “reasonable suspicion”
standard,describedthe nomination process to the TSC’s
watchlists, and charted the rapid growth of watchlist
records. This 84 -page report describes a number of
watchlists and even indicates vulnerabilities with the
system(TX238).

A March 2010 congressional hearing involved testi-
monyandstatementsfromgovernment officials,includ-
ingtheDirectoroftheTSC,TimothyJ.He aly,wherein
theTSDB,CLASS,TECS, no-flyandselecteelistswere
discussedinsomedetail(TX250). See SharingandAn-
alyzing InformationtoPreventTerrorism ,111thCong.
116(2010). AMay2012GAOreportaddressed  weak-
nessesinthe watchlistnominati on process exposedin
thewakeofthe2009attemptedattack  (TX251).
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Inshort,publicreleaseofthisentireorderwillreveal
verylittle,ifany,informationabout = theworkingsofour
watchlistsnotalreadyinthepublicdomain. Publicre-
leasewouldre vealno classifiedinformationwhatsoever.

Thisorderhasbeendraftedsoastoaddressallissues
withoutrevealinganyclassified information. Withre-
specttoSSIandlawenforcementinformation, thisor-
der holds that the information revealed hereinis too
staletowarrantprotectionfrompublicview. See Sec-
tion 525(a)(2),120Stat.1355,1382. Therefore,thisentire
order will be made public. This aspect of the order,
however,willbe STAYEDUNTILNOONON APRIL 15,2014,in
ordertogivedefendants anopportunitytoseekafur-
therstaythereoffromthecourtofappeals;meanwhile,
theentireorder shallbe UNDERSEAL (andashortsum-
marywillmeanwhilebereleasedbythejudgeforpublic
view). Barringanorderfromhigherauthorities,thisen-
tireo rderwillbemadepublicat NOONON APRIL 15, 2014.

CONCLUSION
Thefollowingreliefisherebyordered:

A. Thegovernmentshallsearchandtraceall ofits
terrorist watchlists and records, including the TSDB,
TIDE, KSTF, CLASS, TECS, IBIS, TUSCAN, TAC-
TICS, andtheno -flyand selecteelists,forentriesiden-
tifying Dr.Ibrahim.  Thegovernmentshallremoveall
referencesto themistakendesignationsbyAgentKel-
ley in 2004 and/or add a correction in the same para-
graph thatsaiddesignationswereerroneousan dshould
not be relied upon for any purpose. Declarations
signed under oath by appropriate government officials
shallbefilednolaterthan = NOONON APRIL 15,2014. The
declarations shall certify that the government has
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searched,cleansed,and/or correctedinthesamepara-
graph allentriesidentifying Dr. Ibrahim and the mis-
taken 2004 designations. Each declaration shall spe-
cificallydetailthestepsandactionstakenwithrespect

to eachwatchlist.

B. ThegovernmentmustinformDr.Ibrahimofthe
specificsubsectionofSection 212(a)(3)(B)ofthe Immi-
grationandNationalityAct,8U.S.C.1182(a)(3)(B),that
renderedher ineligibleforavisain2009and2013.

C. The government must inform Dr. Ibrahim that
sheisnolongerontheno  -flylistand hasnotb eenonit
since2005.

D. The government must inform Dr. Ibrahim that
sheiseligibletoatleastapplyfora discretionarywaiver
under8U.S.C.1182(d)and22C.F.R.41.121(b)(1).

E. Alloftheforegoingmustbedoneby APRIL 15, 2014.
ITISSOORDERED.
Dated: Jan.14,2014

/s/  WILLIAMALSUP

WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE
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APPENDIXF

28U.S.C.2412providesinpertinentpart:

Costsandfees

ok ok k3%

(b)  Unless expressly prohibited by statute, a
courtmayawardrea sonablefeesandexpensesof attor-
neys,inadditiontothecostswhichmaybe awardedpur-
suantto subsection (a), tothe prevailing  partyinany
civilactionbroughtbyor againstthe United Statesor
anyagencyorany officialoftheUnitedStatesacting in
hisorher officialcapacityinanycourthavingjurisdic-
tion of suchaction.  The United Statesshallbe liable
forsuchfeesandexpensestothesameextent thatany
other party would beliableunder  the common law or
under the terms of any statute ~ which specifically pro-
videsforsuchan award.

L T

(d)(1)(A) Exceptasotherwisespecificallyprovided
by statute, a court shall award to a prevailing party
otherthantheUnitedStatesfees  andotherexpenses,in
addition to any costs awarded pur suant to subsection
(a),incurredby thatpartyinanycivilaction(otherthan
cases soundingintort),including proceedings for judi-
cial reviewofagencyaction,broughtbyor  againstthe
UnitedStatesinanycourthaving  jurisdictionofthatac-
tion, un less the court finds that the position of the
UnitedStateswas substantiallyjustifiedorthatspecial
circumstances makeanawardunjust.
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(B) A partyseekinganawardoffeesandother ex-
pensesshall,withinthirtydaysoffinaljudgment inthe
action, submittothecourtanapplication  forfeesand
otherexpenseswhich showsthatthepartyisaprevail-
ingpartyandis eligibletoreceiveanawardunderthis
subsection, and the amountsought,includingan  item-
izedstatementfromanyattorneyorexpert  witnessrep-
resentingorappearinginbehalfof  thepartystatingthe
actual time expended and the rate at which fees and
other expenseswere computed. The partyshall also
allegethatthe positionoftheUnitedStateswasnotsub-
stantially justified. Whetherornotthepositionof the
UnitedStateswassubstantiallyjustified shallbedeter-
mined onthebasis oftherecord (including therecord
withrespecttotheaction orfailuretoactbytheagency
uponwhichthe civilactionisbased)whichismadein the
civil actionforwhichfeesandotherexpensesare sought.

(C) The court, inits discretion, may reduce the
amount to be awarded pursuant to this subsection, or
denyanaward,tothe extentthatthe prevailing party
duringthecourseoftheproceeding s engagedinconduct
whichundulyand unreasonablyprotractedthefinalres-
olutionof thematterincontroversy.

(D) If, inacivilactionbroughtbythe UnitedStates
oraproceedingforjudicialreviewofanadversaryadju-
dicationdescribedinsection5 04(a)(4)oftitle5,thede-
mand bythe United Statesissubstantiallyin excessof
thejudgmentfinallyobtainedbythe UnitedStates andis
unreasonablewhencomparedwithsuchjudgment, under
thefactsandcircumstancesofthecase, thecourtshall
award tothepartythefeesand  otherexpensesrelated
todefending against the excessive demand, unlessthe
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partyhascommitted awillful violation oflawor other-
wiseactedinbadfaith, orspecial circumsta  ncesmake
an award unjust. Feesand expenses awarde dunder
thissubparagraphshallbepaidonlyasaconsequence of
appropriationsprovidedinadvance.

(2) For thepurposesofthissubsection —

(A) “fees and other expenses” includes the rea-
sonable expensesofexpertwitnesses,the reasona-
blecostofanyst udy,analysis,engineering report,
test,orprojectwhichisfound bythecourttobenec-
essaryforthepreparation of the party’scase,and
reasonableattorney fees(Theamountoffeesawarded
under thissubsectionshallbebaseduponprevailing
marketra tesforthekindandqualityofthe services
furnished,exceptthat(i)noexpert  witnessshallbe
compensatedatarateinexcess  ofthehighestrate
of compensation for expert witnesses paid by the
United States; and (ii) attorney fees shall not be
awardedin excessof$125perhourunlessthecourt
determines thatanincreaseinthecostoflivingor a
special factor, such as the limited availability of
qualified attorneys for the proceedings involved,
justifiesahigherfee.);

(B)  “party” means(i)ani ndividualwhose net
worthdidnotexceed$2,000,000atthetime thecivil
actionwasfiled, or (ii) any owner of anunincorpo-
ratedbusiness,oranypartnership, corporation,as-
sociation,unitoflocal government,or organization,
thenetworthof whichdid notexceed$7,000,000at
thetimethe civilactionwasfiled,andwhichhadnot
more than500employeesatthetimethecivilaction
wasfiled; exceptthatan organization described in
section 501(c)(3) of the Internal Revenue Code of
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1986(26U.S.C.501( ¢)(3))exempt fromtaxationun-
dersection501(a)ofsuch  Code,oracooperativeas-
sociationasdefined insection15(a)ofthe Agricul-
turalMarketing Act(12U.S.C.1141j(a)),maybea
partyregardless ofthenetworthofsuchorganiza-
tionor cooperative a ssociation or for purposes of
subsection (d)(1)(D),asmallentityasdefinedin sec-
tion601oftitleb;

(C)  “United States ” includes any agency and
anyofficialofthe UnitedStatesactinginhis orher
officialcapacity;

(D)  “positionofthe United State s” means, in
additiontothepositiontakenbythe = UnitedStates
inthecivilaction,theactionor  failuretoactbythe
agencyuponwhichthe civilactionisbased;except
that fees and expenses may not be awarded to a
partyforany portionofthelitiga tioninwhichthe
party hasunreasonabl yprotractedtheproceedings;

(E)  “civil action brought by or against the
United States” includesanappealbyaparty, other
than the United States, from a decision of a con-
tracting officer rendered pursuant toa  disputes
clauseinacontractwiththeGovernment  orpurs u-
anttochapter71oftitle4l;

(F)  “court” includesthe United States Court
of Federal Claims and the United States Court of
AppealsforVeteransClaims;

(G)  “final judgment” meansajudgmentthat is
final and not appealable, and includes an order of
settlement;
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(H) “prevailing party”,inthecaseofeminent
domain proceedings, meansapartywho  obtainsa
finaljudgment(otherthanbysettlement), exclusive
ofinterest,theamountof whichisatleasta sclose
to the highest valuation of the property involved
thatisattested toattrialonbehalfoftheproperty
owneras itistothehighestvaluationoftheprop-
erty involvedthatisattestedtoattrialonbehalf of
theGovernment;and

(D “demand” means the express demand of
the United Stateswhichledtotheadversary adju-
dication, but shall not include a recitation of the
maximumstatutorypenalty(i)in thecomplaint,or
(ii)elsewherewhenaccompanied byanexpressde-
mandforalesser amount.



