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FULL-TEXT PUBLICATION 

No. 18-3312 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

BRIAN MARK BURMASTER, ) ON APPEAL FROM 

Plaintiff-Appellant, ) THE UNITED 
) STATES DISTRICT 

V. ) COURT FOR 
ELI LILLY AND COMPANY, ) THE NORTHERN 

)  
Defendant-Appellee. 

DISTRICT OF 
) OHIO 

ORDER 

(Filed Mar. 5, 2019) 

Before: MOORE, GILMAN, and DONALD, Circuit 
Judges. 

Brian Mark Burmaster, proceeding pro Se, appeals 
a district court judgment dismissing his civil action 
filed under 42 U.S.C. § 1983 and the Racketeer Influ-
enced and Corrupt Organizations Act (RICO), 18 
U.S.C. § 1962. This case has been referred to a panel of 
the court that, upon examination, unanimously agrees 
that oral argument is not needed. See Fed. R. App. P. 
34(a). 

Burmaster filed a complaint against Eli Lilly 
and Company. Burmaster asserted that he was de-
tained pending trial in two separate criminal cases in 
which he was charged with making threatening 
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communications. He asserted that he did not have a 
trial in either criminal case because he was found "in-
competent to stand trial." Apparently, Burmaster was 
prescribed Zyprexa, a drug manufactured by Eli Lilly, 
but he refused to take it. Burmaster was released from 
confinement in 2017. In his complaint, he sought $112 
million in damages from Eli Lilly, and he requested 
from the district court a finding of competency "to 
stand trial." 

The district court dismissed Burmaster's case for 
lack of subject-matter jurisdiction concluding that he 
failed to meet the pleading requirements for either a 
§ 1983 or RICO claim. Burmaster filed a timely appeal. 

We review de novo a district court's dismissal of an 
action "for lack of subject matter jurisdiction." Loren v. 
Blue Cross & Blue Shield of Mich., 505 F.3d 598, 604 
(6th Cir. 2007). A district court may dismiss a fee-paid 
complaint "for lack of subject matter jurisdiction" un-
der Federal Rule of Civil Procedure 12(b)(1) when its 
allegations "are totally implausible, attenuated, un-
substantial, frivolous, devoid of merit, or no longer 
open to discussion." Apple v Glenn, 183 F.3d 477, 479 
(6th Cir. 1999). The district court need not allow an op-
portunity to amend a complaint that meets the Apple 
standard before dismissal. Id. 

Assuming that Burmaster's appellate brief could 
be construed to challenge the district court's dismissal 
of his RICO claim, we conclude that his challenge fails. 
RICO makes it "unlawful for any person employed by 
or associated with any enterprise engaged in, or the 



activities of which affect, interstate or foreign com-
merce, to conduct or participate, directly or indirectly, 
in the conduct of such enterprise's affairs through a 
pattern of racketeering activity or collection of unlaw-
ful debt" 18 U.S.C. § 1962(c). "Because the statutory 
language requires that the RICO 'person' be 'employed 
by or associated with any enterprise,' the RICO 'per-
son' generally must be distinct from the 'enterprise." 
Guzowski v. Hartman, 969 F.2d 211, 215 (6th Cir. 
1992); see also In re ClassicStar Mare Lease Litig., 727 
F.3d 473, 490 (6th Cir. 2013) ("Under RICO, a corpora-
tion cannot be both the 'enterprise' and the 'person' 
conducting or participating in the affairs of that enter-
prise." (quoting Begala v. PNC Bank, Ohio, Nat'l Assn, 
214 F.3d 776, 781 (6th Cir. 2000))). RICO provides a 
civil remedy that allows an individual to recover treble 
damages for injuries to business or property due to 
RICO activity. 18 U.S.C. § 1964(c). 

Burmaster's complaint identified Eli Lilly as the 
sole defendant and purported RICO person and enter-
prise. But Eli Lilly is one corporate entity and cannot 
constitute a distinct "person" separate from the "enter-
prise." See In re: ClassicStar Mare Lease Litig., 727 
F.3d at 490; Guzowski , 969 F.2d at 215. Even under the 
less-stringent standard for pro se plaintiffs, the district 
court properly dismissed Burmaster's RICO claim be-
cause he failed to plead facts that could satisfy each 
element of a RICO cause of action. 

Accordingly, we AFFIRM the district court's judg-
ment. 
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ENTERED BY ORDER OF THE COURT 

Is! Deb S. Hunt 
Deborah S. Hunt, Clerk 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

BRIAN MARK ) CASE NO. 1:17 CV 
BURMASTER, ) 2548 

Plaintiff, ) JUDGE DAN AARON 
POLSTER VS. 
MEMORANDUM ELI LILLY COMPANY OF OPINION AND 

Defendant. ORDER 
(Filed Mar. 16, 2019) 

Pro se Plaintiff Brian Mark Burmaster filed this 
action under 42 U.S.C. § 1983, and the Racketeer Influ-
enced Corrupt Organizations Act ("RICO"), 18 U.S.C. 
1964, against the Eli Lilly Company. In the Complaint 
(Doc. # 1), Plaintiff asserts he was found incompetent 
to stand trial in the United States District Courts for 
the District of Utah and the Eastern District of Louisi-
ana, and was required by those Courts to take the psy-
chiatric medications. Plaintiff did not want to take the 
medications and blames large pharmaceutical compa-
nies like Eli Lilly for society's tendency to solve its 
problems through medication. He seeks monetary 
damages and although no criminal charges are cur-
rently pending against him, a declaration that he is 
competent to stand trial. 
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I. BACKGROUND 

Plaintiff was indicted in the United States District 
Court for the District of Utah in September 2007, on 
charges of making threatening interstate communica-
tions. The Court deemed him to be mentally ill and in-
competent to stand trial. Plaintiff declined to take 
medications that could restore mental competency, 
specifically Zyprexa manufactured by Eli Lilly. The 
Court ordered additional competency testing in 2009. 
That testing resulted in a finding that Plaintiff was 
still incompetent to stand trial but did not pose a dan-
ger to himself or others. The government dismissed the 
charges and released him. 

Plaintiff then left the United States. He was ar-
rested in Switzerland in September 2015 and charged 
with making threats to two attorneys involved in liti-
gation with British Petroleum ("BP"). That Court also 
found him to be incompetent to stand trial in October 
2016. Another evaluation was conducted by mental 
health specialists at Federal Medical Center ("FMC") 
Butner in April 2017 indicating Plaintiff's mental con-
dition had not improved sufficiently to permit the crim-
inal proceedings to move forward. They also suggested 
Plaintiff was likely incompetent at the time he com-
mitted the offense and could not be restored, voluntar-
ily, to competency through medications. The Court 
ordered another psychiatric evaluation in May 2017 to 
determine if Plaintiff could be released without creat-
ing a substantial risk of bodily injury to another person 
or property. Plaintiff's treating mental health special-
ist issued a report in August 2017 suggesting his 
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release would not create such a risk. The Court dis-
missed the charges against him. 

Plaintiff now brings this action against Eli Lilly, 
the manufacturer of the medication he refused in 2007. 
He includes only two statements pertaining to Eli Lilly. 
First, he states that in his two criminal cases "mem-
bers of the American Psychiatric Association, using 
their methodology of 'chemical' problem solving as dic-
tated by behemoth pharmaceutical firms, such as Eli 
Lilly and Company intervened illegally." (Doc #1 at 1). 
Second, he alleges, "I was diagnosed with a 'schizoaf-
fective disorder, bipolar type and obsessive-compulsive 
disorder;' an imaginary disease fabricated and 'cured' 
by Eli Lilly and Company." (Doc. #1 at 3). He asserts, 
without explanation, claims for civil rights violations 
under 42 U.S.C. § 1983 and violations of RICO. 

II. STANDARD OF REVIEW 

The Court is required to construe Plaintiff's pro se 
Complaint liberally and to hold Plaintiff's Complaint 
to a less stringent standard than one drafted by an at-
torney. Spotts v. United States, 429 F.3d 248, 250 (6th 
Cir; 2005) (citing Haines v. Kernei, 404 U.S. 519, 520 
(1972)). Pursuant to Apple v. Glenn, 183 F.3d 477, 479 
(6th Cir. 1999) (per curiam), District Courts are per-
mitted to conduct a limited screening procedure and to 
dismiss, sua sponte, a fee-paid Complaint filed by a 
non-prisoner if it appears that the allegations are "to-
tally implausible, attenuated, unsubstantial, frivolous, 
devoid of merit, or no longer open to discussion." Apple, 
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183 F.3d at 479 (citing Hagans v. Lavine, 415 U.S. 528, 
536-37 (1974)). Dismissal on a sua sponte basis is also 
authorized where the asserted claims lack an arguable 
basis in law, or if the District Court lacks subject mat-
ter jurisdiction over the matter. Id. at 480; see also 
Neitzke v. Williams, 490 U.S. 319 (1989); Sistrunk v. 
City of Strongsville, 99 F.3d 194, 197 (6th Cir. 1996); 
Lawler u. Marshall, 898 F.2d 1196 (6th Cir. 1990). 

III. ANALYSIS 

Plaintiff fails to establish this Court's subject mat-
ter jurisdiction over this case. He first indicates he is 
bringing claims under 42 U.S.C. § 1983. To state a via-
ble claim under 42 U.S.C. § 1983, Plaintiff must assert 
that a person acting under color of state law deprived 
him of rights, privileges, or immunities secured by the 
Constitution or laws of the United States. Parratt v. 
Taylor, 451 U.S. 527, 535 (1981). Generally, to be 
considered to have acted under color of state law, the 
Defendant must be a state government entity or em-
ployee. Eli Lilly is a private corporation, not a state 
government agency. Furthermore, Plaintiff fails to es-
tablish any constitutional right he believes to have 
been violated and none is apparent on the face of the 
Complaint. He has not met the pleading requirements 
to state a claim under § 1983. 

Plaintiff also attempts to assert a claim for RICO 
violations. Pursuant to 18 U.S.C. § 1964(c), RICO pro-
vides a private right of action for "[amy  person injured 
in his business or property by reason of a violation of 
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[18 U.S.C. § 19621." In turn, §1962 states in relevant 
part: 

it shall be unlawful for any person em-
ployed by or associated with any enterprise 
engaged in, or the activities of which affect, 
interstate or foreign commerce, to conduct or 
participate, directly or indirectly, in the con-
duct of such enterprise's affairs through a pat-
tern of racketeering activity or collection of 
unlawful debt. 

It shall be unlawful for any person to con-
spire to violate any of the provisions of sub-
section (c) of this section. 

A "pattern of racketeering activity" requires at least 
two acts of "racketeering activity" which are set forth 
in §1961(1). 18 U.S.C. § 1961(5). To prove a Defendant 
violated §1962(c), it is necessary for the Plaintiff to 
prove the Defendant committed two predicate offenses. 

Here, Plaintiff does not allege sufficient facts to 
suggest Eli Lilly engaged in a pattern of racketeering 
activity by manufacturing medications. Furthermore, 
Eli Lilly is a corporation and it is the only "person" 
against which any allegations of RICO violation are 
made. It is also the only "enterprise" identified in the 
alleged violation. Under 18 U.S.C. § 1962, the "person" 
responsible for violation of the statute must be sepa-
rate from the alleged criminal enterprise itself. Palmer 
v. Nationwide Mut. Ins. Co., 945 F.2d 1371, 1373 (6th 
Cir. 1991); Newmyer v. Philatelic Leasing, Ltd., 888 F.2d 
385, 397 (6th Cir.1989).; Fleischhauer v. Feltner, 879 
F.2d 1290, 1297 (6th Cir. 1989). A corporation may not 
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be liable under § 1962(c) for participating in the affairs 
of an enterprise that consists only of its own subdivi-
sions, agents, or members. In other words, an organi-
zation cannot join with its own members to undertake 
regular corporate activity and thereby become an en-
terprise distinct from itself. Begala v. PNC Bank, Ohio. 
Nat. Assn, 214 F.3d 776, 781 (6th Cir. 2000); see also 
Davis v. Mutual Life Ins. Co. of New York, 6 F.3d 367, 
377 (6th Cir.1993). Plaintiff has not met the pleading 
requirements to state a claim under RICO. 

W CONCLUSION 
Accordingly, this action is DISMISSED. The 

Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that 
an appeal from this decision could not be taken in good 
faith.' 

IT IS SO ORDERED. 

s/Dan Aaron Poister March 16, 2018 
DAN AARON POLSTER 
UNITED STATES DISTRICT JUDGE 

1  28 U.S.C. § 1915(a)(3) provides: 
An appeal may not be taken in forma pauperis if the 
trial court certifies that it is not taken in good faith. 


