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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF  
CALIFORNIA 

 

 

 

 
 
 

INTRODUCTION 

In this putative employment class action, plaintiff 
moves for conditional certification of an FLSA collective 
action and to file under seal. To the extent stated below, 
the motions are GRANTED. 

STATEMENT 

In August 2015, plaintiff James Karl signed a sales 
associate agreement with defendants Zimmer US, Inc. 
(“Zimmer US”); Biomet U.S. Reconstruction, LLC (“Bi-
omet Reconstruction”); and Biomet Biologicals, LLC 

JAMES KARL, individually 
and on behalf of all others simi-
larly situated, 

 Plaintiff, 

v. 

ZIMMER BIOMET HOLD-
INGS, INC., a Delaware corpo-
ration; ZIMMER US, INC., a 
Delaware corporation; BIOM-
ET U.S. RECONSTRUC-
TION, LLC, an Indiana limited 
liability company; BIOMET 
BIOLOGICS, LLC, an Indiana 
limited liability company; and 
BIOMET, INC., an Indiana 
corporation, 

 Defendants. 
________________________________/ 

No. C 18-04176 WHA 

ORDER RE MOTION 
TO CONDITIONAL-
LY CERTIFY COL-
LECTIVE ACTION 
AND MOTION TO 
FILE UNDER SEAL 
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(“Biomet Biologics”). He thereafter began working for 
those three entities as a sales representative in Califor-
nia. Pursuant to the agreement, plaintiff sold medical de-
vices in the surgical field—particularly, orthopedics—
such as replacement hips and surgical tools. The agree-
ment also classified plaintiff as an independent contrac-
tor. Sales representatives such as plaintiff were primari-
ly paid on commission (Dkt. No. 53-1, Exhs. 1 at 164:15–
165:22; 13 ¶ 1; 21 ¶ 1).  

Defendant Zimmer Biomet Holdings, Inc. (“Zimmer 
Biomet Holdings”) was formed in June 2015 as a result of 
a merger between two previous competitors, Zimmer 
Holdings, Inc. and Biomet, Inc. Zimmer Biomet Hold-
ings is a holding company and the parent corporation of 
various subsidiaries, including the three subsidiary enti-
ties plaintiff contracted with. It did not have any employ-
ees or directly contract with independent contractor 
sales representatives who sell orthopedic products (Dkt. 
Nos. 53-1, Exh. 1 at 110:19–111:7; 57-14 ¶ 3). 

The subsidiaries of Zimmer Biomet Holdings were 
responsible for selling and distributing various product 
lines (with each subsidiary selling different products). 
These products included orthopedic reconstructive prod-
ucts, sports medicine, biologics, extremities, and trauma 
products, office-based technologies, spine, craniomaxillo-
facial and thoracic products, dental implants, and related 
surgical products. The primary customers were sur-
geons, other specialists, hospitals, and other health care 
dealers (Dkt. No. 53-1, Exh. 1 at 22:4–21, 110:17–24). 

As to the three subsidiary entities plaintiff directly 
contracted with, Zimmer US engaged Biomet Recon-
struction and Biomet Biologics in designing, manufactur-
ing, and marketing medical devices and biologics related 
to knees, hips, sports medicine, foot and ankle, extremi-

http://www.westlaw.com/Link/Document/FullText?entityType=mdev&entityId=Icaca1dea475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
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ties, and trauma. These three entities (and Zimmer Bi-
omet Holdings’ subsidiaries generally) used two different 
sales models relevant to this action: (1) direct, and (2) 
distributor (Dkt. No. 57-14 ¶¶ 4, 6, 14). 

Under the direct territory sales model, the Zimmer 
Biomet Holdings subsidiaries contracted directly with 
independent contractor sales representatives who sold 
primarily their products. Under the distributor sales 
model, the subsidiary entities contracted with a third-
party distributor—who owned and operated its inde-
pendent business—who was in turn responsible for all 
sales within a geographic territory, including hiring sales 
representatives (id. ¶¶ 6, 14). 

Plaintiff filed the instant action in July 2018, alleging 
that defendants misclassified him and others similarly 
situated as independent contractors. Relevant to this mo-
tion, plaintiff seeks to represent other sales representa-
tives who were classified as independent contractors and 
allegedly subsequently denied overtime pay under the 
FLSA. Plaintiff now moves under Section 216(b) of the 
FLSA to conditionally certify a collective action and to 
disseminate notice. Plaintiff’s proposed FLSA class is 
defined as follows (Dkt. No. 53 at 3): 

Any person who signed a contract, from three 
years prior to the date on which notice is is-
sued to the date on which notice is issued, with 
Zimmer Biomet, or any of its subsidiaries, that 
engages the person as an independent con-
tractor for the solicitation of sales of Zimmer 
Biomet products and/or services in the market 
segments or product lines: Orthopedics, 
S.E.T., Biologics, Reconstructive, Spine, CMF, 
Thoracic, Knee, Hip, Foot & Ankle, Sports 
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Medicine, Extremities, Surgical, Microfixa-
tion, Bone Healing, Cement, Trauma. 

Defendants oppose. They contend that (1) those indi-
viduals who have not contracted with the same entities as 
plaintiff (i.e., Zimmer US, Biomet Reconstruction, and 
Biomet Biologicals) should be excluded from the collec-
tive; (2) those individuals who contracted with third-
party distributors should be excluded from the collective; 
(3) the forum-selection clause narrows the scope of the 
collective; and (4) fact-intensive inquiries bar conditional 
certification. This order follows full briefing and oral ar-
gument, followed by supplemental briefing. 

ANALYSIS 

The FLSA provides employees with a private right of 
action to enforce the minimum wage and overtime provi-
sions of the Act. See 29 U.S.C. § 216(b). “[W]orkers may 
litigate jointly if they (1) claim a violation of the FLSA, 
(2) are ‘similarly situated,’ and (3) affirmatively opt in to 
the joint litigation, in writing.” Campbell v. City of Los 
Angeles, 903 F.3d 1090, 1100 (9th Cir. 2018). “Similarly 
situated” means “plaintiffs must be alike with regard to 
some material aspect of their litigation.” Id. at 1114. 
“[W]hat matters is not just any similarity between party 
plaintiffs, but a legal or factual similarity material to the 
resolution of the party plaintiffs’ claims, in the sense of 
having the potential to advance these claims, collectively, 
to some resolution.” Id. at 1115. In other words, “[p]arty 
plaintiffs are similarly situated, and may proceed in a col-
lective, to the extent they share a similar issue of law or 
fact material to the disposition of their FLSA claims.” Id. 
at 1117. 

A majority of district courts in our circuit employ a 
two-step approach to collective actions. See Leuthold v. 
Destination Am., Inc., 224 F.R.D. 462, 466–67 (N.D. Cal. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=Ieff0bc909d8a11e98eaef725d418138a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=Ieff0bc909d8a11e98eaef725d418138a&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045491576&pubNum=0000506&originatingDoc=Ieff0bc909d8a11e98eaef725d418138a&refType=RP&fi=co_pp_sp_506_1100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1100
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045491576&pubNum=0000506&originatingDoc=Ieff0bc909d8a11e98eaef725d418138a&refType=RP&fi=co_pp_sp_506_1117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1117
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Aug. 16, 2004) (Judge Vaughn Walker); Campbell, 903 
F.3d at 1109–10 (noting the two-step approach favora-
bly). In the first step of this approach, plaintiffs move for 
preliminary certification and show that the members of 
the defined collective are “similarly situated” for purpos-
es of providing notice of the action. At this early stage, 
the standard is “lenient” and district courts simply eval-
uate whether there is “some factual basis beyond the 
mere averments in their complaint for the class allega-
tions.” Adams v. Inter-Con Sec. Sys., Inc., 242 F.R.D. 
530, 536 (N.D. Cal. Apr. 11, 2007) (Judge Marilyn Patel); 
see also Campbell, 903 F.3d at 1109. The second stage 
occurs when discovery is complete and the case is ready 
to be tried. The party opposing collective certification 
may then move for decertification. Leuthold, 224 F.R.D. 
466–67. 

Here, plaintiff alleges that each member of the puta-
tive collective signed an independent contractor agree-
ment, subjecting them to a uniform company policy of 
treating them as exempt workers under FLSA. Plaintiff 
thus argues that “all of Zimmer Biomet’s Sales Repre-
sentatives are similarly situated to himself because they 
are victims of a common policy that misclassified them as 
independent contractors when they are in fact employ-
ees” (Dkt. No. 53 at 21). This order agrees (in accepting 
plaintiff’s broad allegation as true) that there is sufficient 
material similarity between plaintiff and the putative col-
lective members with respect to the disposition of their 
FLSA claim. This order also agrees with defendants, 
however, that the proposed FLSA class should be nar-
rowed in scope, as discussed below. 

 … 

3. NON-CALIFORNIA DIRECT CONTRACTOR SALES 

REPRESENTATIVES. 
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Defendants argue that the sales associate agree-
ments signed by plaintiff and putative collective mem-
bers contained a forum-selection clause designating In-
diana as the exclusive forum for any dispute arising be-
tween the parties to the contract.2 They point to the 
clause that stated as follows (Dkt. No. 56 at 13): 

–––––––––––––––––––––––– 
2 Sales representatives can negotiate for another forum, such as 

Texas, as the exclusive forum (see, e.g., Dkt. No. 53-4 ¶ 28). 

This Agreement (including, but not limited to, 
the validity, performance, interpretation and 
enforcement thereof), the relationship estab-
lished herein, and any dispute between the 
parties shall be governed by and subject to the 
internal laws (exclusive of conflicts of law pro-
visions) and decisions of the trial and appellate 
courts of the State of Indiana. Furthermore, to 
the extent any legal proceedings are initiated 
pursuant to this agreement or otherwise, the 
exclusive venue for such litigation shall be a 
court located in Kosciusko County, Indiana or 
the United States District Court for the 
Northern District of Indiana, South Bend Di-
vision. Accordingly, Sales Representative ir-
revocably consents to the personal jurisdiction 
and exclusive venue in such courts. 

Defendants contend that the prior order dated No-
vember 6, 2018, denying defendants’ motion to transfer 
after finding the forum-selection clause unenforceable 
was based on California’s strong public policy against 
litigation labor disputes out-of-state, as codified under 
California Labor Code Section 925 (Dkt. No. 27 at 8), and 
thus pertains to only those putative collective members 
residing and working in California. Approximately 85 
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percent of the Zimmer US, Biomet Reconstruction, and 
Biomet Biologics entities’ (with whom plaintiff contract-
ed with) direct contractors reside and work in states oth-
er than California, according to defendants (Dkt. No. 56 
at 14). Defendants argue that because these forum-
selection clauses are presumptively valid and enforceable 
(inasmuch as they are outside the purview of California 
Labor Code Section 925), challenges to these persons’ 
forum-selection clauses “would necessitate analysis of 
multiple different state regulations and public policies” 
(ibid.) (citing Atlantic Marine Const. Co. v. U.S. District 
Court for the Western District of Texas, 134 S. Ct. 568, 
583 (2013)). This order disagrees. 

As plaintiff points out, defendants do not quote from 
the sales associate agreement, as they seemingly try to 
imply. Rather, defendants slickly quote the forum-
selection provision from a different document called 
“Exhibit C: Non-Compete, Non-Solicit and Confidentiali-
ty Agreement,” which is referenced in but merely ap-
pended to the sales associate agreement (Dkt. No. 53-1, 
Exh. 13 at 160). In contrast to the forum-selection clause 
found in Exhibit C, the sales associate agreement itself 
stated in relevant part (id. at 153 (¶ 28) (emphasis add-
ed)): 

Governing Law and Venue. This Agreement 
(including, but not limited to, the validity, per-
formance, interpretation and enforcement 
thereof), the relationship established hereun-
der, and any dispute between the parties shall 
be governed by and subject to the internal 
laws (exclusive of conflicts of law provisions) 
and decisions of the trial and appellate courts 
of the State of Indiana. Furthermore, to the 
extent any legal proceedings are initiated 
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pursuant to the restrictive covenants set forth 
above or otherwise, the exclusive venue for 
such litigation shall be a court located in Kos-
ciusko County, Indiana or the United States 
District Court for the Northern District of In-
diana, South Bend Division. Accordingly, Rep-
resentative, including Principal Owner(s), in-
dividually, irrevocably consents to the person-
al jurisdiction and exclusive venue in such 
courts. 

Plaintiff thus argues that the forum-selection clause 
in the sales associate agreement applied only to litigation 
involving the restrictive covenants set forth in the sales 
associate agreement. The restrictive covenants refer-
enced therein, found in paragraph seven of the sales as-
sociate agreement, is related to non-compete and non-
solicit covenants (id. at 142 (¶ 7)). The restrictive cove-
nant provision in the sales associate agreement further 
stated in relevant part (id. at 144 ¶ 7(g) (emphasis add-
ed)): 

Restrictive Covenants for Representative’s 
Principal Owners, Employees, and Represent-
atives. Representative represents and war-
rants that each Principal Owner who has not 
executed this Agreement, and each officer, 
sales associate, employee, and contractor of 
Representative will execute the agreement at-
tached hereto as Exhibit C prior to retaining 
such person. 

Exhibit C (referenced in the sales associate agree-
ment’s restrictive covenant provision), in turn, contains 
the actual forum-selection clause defendants quote in 
their opposition (see Dkt. No. 53-1, Exh. 13 at 162 (¶ 13)). 
But Exhibit C does not apply to plaintiff or other sales 
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representatives, according to plaintiffs. Rather, Exhibit 
C pertains to helpers that sales representatives them-
selves might retain, with the result of binding those 
helpers to the same restrictive covenants. Plaintiff thus 
contends that defendants attempt to create a broader 
forum-selection clause than what actually exists (Dkt. 
No. 59 at 14). As such, plaintiff argues that since the in-
stant action relates to defendants’ compliance with the 
FLSA—and does not concern restrictive covenants—the 
forum-selection clause does not apply here and thus 
gives no basis for narrowing the collective action. 

Defendants, of course, now assert in supplemental 
briefing that the relevant forum-selection clause in the 
sales associate agreement itself was clearly intended to 
apply to all legal proceedings (including those involving 
FLSA claims) between the parties to the agreement 
(Dkt. No. 68 at 1). They point to the phrase “or other-
wise” (as prompted by the Court during oral argument) 
in the relevant forum-selection clause and assert that 
this phrase referred to any legal proceedings initiated 
between the parties, including those unrelated to restric-
tive covenants.3  

This order finds both sides’ interpretation plausible. 
That is, the phrase “or otherwise” in the relevant forum-
selection clause could be reasonably understood as either 
applying to claims involving restrictive covenants only or 
broadly encompassing all claims. 

–––––––––––––––––––––––– 
3 The phrase at issue is found in the following context: “Fur-

thermore, to the extent any legal proceedings are initiated pursuant 
to the restrictive covenants set forth above or otherwise, the exclu-
sive venue for such litigation shall be a court located in Kosciusko 
County, Indiana or the United States District Court for the North-
ern District of Indiana, South Bend Division” (Dkt. No. 53-1, Exh. 13 
at 153 (¶ 28) (emphasis added)). 
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Specifically, defendants contend as follows: the fo-
rum-selection clause language in paragraph 28 of the 
sales associate agreement (“legal proceedings ... initiated 
pursuant to the restrictive covenants set forth above”) 
related to paragraph 7(a)(ii) of the agreement, which was 
the only section addressing legal proceedings in connec-
tion with restrictive covenants (Dkt. No. 68 at 1–2). And, 
following the phrase “or otherwise” in paragraph 28 (“le-
gal proceedings ... initiated pursuant to the restrictive 
covenants set forth above or otherwise”), according to 
defendants, broadly “refer[red] to the opposite of the 
word[s] that came before it,” i.e., “pursuant to restrictive 
covenants” (id. at 2). Defendants further argue that “ ‘as 
set forth above’ is a dependent clause and reads together 
with the phrase ‘restrictive covenants,’ ” and thus assert 
that “the sentence reads with equal grammatical power, 
‘to the extent any legal proceedings are initiated pursu-
ant to the restrictive covenants set forth above or [initi-
ated] otherwise’ ” (ibid.). 

Defendants’ reading, however, is not the only plausi-
ble reading. As plaintiff argues, the phrase “or other-
wise” may equally refer to the location of the relevant 
restrictive covenants (as opposed to subject matter). 
Moreover, plaintiff further points out that the relatively 
narrow scope of the forum-selection provision (“to the 
extent any legal proceedings are initiated pursuant to the 
restrictive covenants set forth above or otherwise, the 
exclusive venue for such litigation shall be a court located 
in Kosciusko County, Indiana....”) is illustrated by its 
contrast to the broadly worded choice-of-law provision 
within the same paragraph (“This Agreement ..., the re-
lationship established hereunder, and any dispute be-
tween the parties shall be governed by and subject to the 
internal laws (exclusive of conflict of law provisions) and 
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decisions of the trial and appellate courts of the State of 
Indiana.”) (Dkt. No. 53-1, Exh. 13 at 153 (¶ 28)). 

Contrary to defendants’ assertion, plaintiff’s inter-
pretation does not necessarily “eviscerate” the plain 
meaning of the forum-selection clause. The phrase “or 
otherwise” was immediately preceded by “set forth 
above,” not the language regarding subject matter (i.e., 
restrictive covenants). And, defendants cite no authority 
for the assertion that the parties would have used the 
word “elsewhere” rather than “or otherwise” in order to 
denote a different location for the relevant restrictive 
covenants. Rather, either wording would have seemingly 
sufficed under these circumstances. As such, this order 
finds either side’s interpretation potentially valid (and 
equally consistent with Gleave v. Graham, 954 F. Supp. 
599, 609 (W.D.N.Y. 1997), aff’d, 152 F.3d 918 (2d Cir. 
1998)). Nor is this order persuaded that the mere use of 
the definite article “the” before the phrase “restrictive 
covenants” in this context compels the conclusion that 
the only relevant restrictive covenants were contained in 
the sales associate agreement. 

Defendants further contend that the integration lan-
guage in the sales associate agreement clearly shows 
that the agreement contained the only restrictive cove-
nant language applicable to the parties of that agreement 
(Dkt. No. 68 at 3). This order disagrees. The integration 
language defendants cite to stated as follows (Dkt. No. 
53-1, Exh. 13 at 152 (¶ 21) (emphasis added)): 

This Agreement, which includes all the terms 
and conditions hereunder, and all exhibits, 
manuals, policies, riders, and/or ancillary 
agreements attached hereto or incorporated 
herein is intended to be the exclusive and final 
statement of the terms and understandings 
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relative to the subject matter hereof, merging 
herein and amending, restating, and supersed-
ing all prior negotiations and prior written or 
oral agreements between [the parties] as to 
any part of the subject matter of this Agree-
ment and the relationship. In the event there 
is a conflict between this Agreement and any 
materials incorporated hereto or by reference, 
the terms of this Agreement shall control. 

Thus the integration clause itself contemplated that 
other documents outside the agreement (but attached to 
or incorporated by reference)—documents that may 
have included other relevant restrictive covenants—were 
also controlling. 

Defendants next point out that the sentence immedi-
ately following the forum-selection language at issue 
broadly stated as follows: “Accordingly, Representative 
... irrevocably consents to the personal jurisdiction and 
exclusive venue in such courts” (id. at 153 (¶ 28)). This 
sentence, defendants contend, did not contain language 
limiting consent to exclusive venue in Indiana to only le-
gal proceedings involving restrictive covenants (Dkt. No. 
68 at 3–4). Plaintiff’s interpretation would thus be “ab-
surd,” according to defendants, as it would mean a par-
tial consent to a non-exclusive venue. Defendants further 
contend the alleged absurdity of plaintiff’s interpretation 
by pointing to the fact that a direct sales representative 
changed the designated forum to Tarrant County, Texas 
in his agreement as the exclusive forum (ibid.; Dkt. No. 
53-4, Exh. A ¶ 28). These arguments, however, fail to suf-
ficiently show that defendants’ interpretation is the un-
ambiguously correct interpretation. This order, however, 
does not find that allegedly inefficient or narrow forum-
selection clauses are necessarily rendered implausible. 
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Thus at bottom, this order finds that the scope of the 
forum-selection clause is ambiguous. There is a plausible 
reading of the relevant forum-selection clause that would 
bar the FLSA claim from compelled litigation in Indiana. 
As such, the clause will be construed against the drafter 
of the agreement. See Sandquist v. Lebo Auto., Inc., 1 
Cal. 5th 233, 247 (2016) (“[A]mbiguities in written agree-
ments are to be construed against their drafters.”).4 Ac-
cordingly, this order finds that the forum-selection 
clause related to restrictive covenants only, and plaintiff 
may therefore represent the FLSA claim nationwide for 
other sales representatives who are similarly situated.5  

… 

CONCLUSION 

To the foregoing extent, plaintiff’s motion for condi-
tional certification and administrative motion to file un-
der seal are GRANTED. The parties shall MEET AND 

CONFER regarding the issue of notice and jointly submit 
a proposed notice by JULY 10 AT NOON. 

IT IS SO ORDERED. 

Dated:  July 2, 2019. 

/s/                                       
WILLIAM ALSUP 

–––––––––––––––––––––––– 
4 Defendants offer no authority for their suggestion that broad, 

general clauses regarding the parties’ acknowledgment of the terms 
of the agreement render the terms themselves unambiguous (see 
Dkt. No. 68 at 4). 

5 Paragraph 28 included a jury waiver for “any and all contro-
versies arising among the parties under the agreement” (Dkt. No. 
53-1 ¶ 28). Defendants argue that the putative collective action can-
not include sales representatives outside of California, Georgia, and 
North Carolina because those states prohibit jury waivers and  
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