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SUMMARY ORDER OF THE
“UNITED STATES COURT OF APPEALS.
FOR THE SECOND CIRCUIT - -
(DECEMBER 18, 2018) -

UNITED STATES COURT OF APPEALS - -
FOR THE SECOND CIRCUIT

ZELMA RIVAS,

Plaintiff Appellant,

V.
NEW YORK STATE LOTTERY, . -

.. Defendant-Appellee.

© 18-833-cv

- Appeal from a March 15, 2018 judgement of the
United States District Court for the Northern
District of New York (Brenda K. Sannes, Judge)

Before: Jose A. CABRANES, Christopher F.
DRONEY, and Richard J. SULLIVAN, Circuit Judges

UPON DUE CONSIDERATION WHEREOF, ITIS
HEREBY ORDERED, ADJUDGED, AND DECREED

that the order of the District Court be and hereby is
AFFIRMED. :

Appellérit Zelma Rivas (“Rivas”), pro se, sued
her former employer, New York States Lottery (“NYS
Lottery”), under Title VII, 42 U.S.C. § 2000e-5 et seq.,
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alleging discrimination on the basis of race, color,
and national origin; hostile work environment; and
retaliation. On appeal, Rivas challenges the District
Court’s dismissal of many of her claims as untimely
and her sole timely retaliation claim and her hostile
work environment claims pursuant to Federal Rule
of Civil Procedure 12(b)(6). We assume the parties’
familiarity with the underlying facts, the procedural
history of the case, and the issues on appeal. We
review de novo dismissals for failure to state a claim.
Biro v. Conde Nast, 807 F.3d 541, 544 (2d Cir. 2015).
In reviewing a dismissal for failure to state a claim,
we accept all factual allegations as true and draw all
inferences in the plaintiff's favor. Jd.

Rivas first argues that NYS Lottery discriminated
against her during her employment there, from 1995
to 2010. We hold that the District Court properly
concluded that all of Rivas’s discrimination claims
against the NYS Lottery are time-barred. Title VII
requires individuals aggrieved by acts of discrimination
to file a charge with the Equal Employment Oppor-
tunity ‘Commission (“EEOC”) within the 300 days “after
the alleged unlawful employment practice occurred.”
42 U.S.C.:§ 2000e-5(e)(1). Claims falling outside this
statute of limitations are time-barred unless they are
subject to waiver, estoppel, or equitable tolling, Zipes
v. Trans World Airlines, Inc, 455 U.S. 385, 393 (1982),
or fall within the continuing violation exception to the
300-day rule, Patterson v. County of Oneida, N.Y., 375
F.3d 206, 220 (2d Cir. 2004). Rivas filed her EEOC
charge against NYS Lottery on May 5, 2016. To be
timely, the alleged acts of discrimination must have
occurred on or after July 10, 2015. Rivas’s discrimina-
tion claims against NYS Lottery-specifically, that NYS
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Lottery failed to promote her, that shé'expei‘i,en'ced
unequal terms and conditions of employment and
her hostile work environment claim-occurred before
her November 2010 termmatlon from NYS Lottery

and are thus time-barred. _
{ g

Rivas nevertheless contends that the oo‘ritinuing
violation doctrine provides a basis for finding all
alleged acts of discrimination, retaliation, and hostile
work environment timely. Rivas’s complaint alleges
only one incident of retaliation after July 10, 2015. In
October 2015, Roger Kinsey, an Assistant Attorney
General who had once represented NYS Lottery against
Rivag’s first Title VII lawsuit in 2000 (fhe “2000
Suit”), allegedly had Rivas “stalked and pursued” at
her new workplace: the NYS Office of Temporary and
Disability Assistant (the “OTDA claim”). Rivas argues
that the timely OTDA claim:render her otherwise time-.
barred retaliat_ion'claims timely.1

Under the continuing violation doctrine, “if a
Title VII plaintiff files an (EEOC) charge that is
timely as to any incident of discrimination in further-
ance of an ongoing policy of discrimination, all claims
of acts of discrimination under that policy will be
timely even if they would be untimely standing alone.”
Gonzalez v. Hasty, 802 F.3d 212, 220 (2d Cir. 2015)
(internal quotation marks omitted). “To trigger such
a delay, the plaintiff must allege both the existence of
an ongoing policy of discrimination and some non-

1 In addition to the 1995 to 2010 NYS Lottery discrimination
claims, Rivas also alleges that between 2010 and 2015, Kinsey
engaged employees at five separate workplaces to stalk, harass,
intimidate, ridicule, and bully her. -See Appellee App. 44-49
(Rivas Compl.); Appellant Br. 21-22. "~
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time barred acts taken in furtherance of that policy.”
Fahs Const. Grp., Inc. v. Gray, 725 F.3d 289, 292 (2d
Cir. 2013) (internal quotation marks omitted). Impor-
tantly, the continuing violation doctrine does not
apply to discrete unlawful acts, even if the discrete
acts were undertaken “pursuant to a general policy
that results in other discrete acts occurring within
the limitations period.” Chin v. Port Auth. of N.Y. &
N.J, 685 F.3d 135, 157 (2d Cir. 2012). “[Aln employer’s
failure to promote is by its very nature a discrete
act.” Id. The District Court correctly concluded that
Rivas’s complaint alleges only a series of discrete
acts of retaliation and discrimination. The alleged
acts, which include failure to promote, occurred over
the course of five years at various workplaces and were
separated by many months. Accordingly, the continuing
violation doctrine does not revive Rivas’s time-barred
retaliation and discrimination claims. '

, II.
(RS

.+ The District Court did not err in dismissing Rivas’s
only ‘timely retaliation claim for failure to state a
claim. For a Title Vii retaliation claim to survive a
motion to dismiss, the plaintiff must plausibly allege
that the employer took an adverse employment action
against her because she opposed any unlawful employ-
ment practice. Vega v. Hempstead Union Free Sch.
Dist., 801 F.3d 72, 90'(2d Cir. 2015). A plaintiff may
state a claim for retaliation even if she is no longer
employed by the defendant company “if, for example,
the company ‘blacklists’ the former employee.” Wana-
maker v. Columbia Rope Co., 108 F.3d 462, 466 (2d
Cir..1997). Here, Rivas alleges that Kinsey continually
harassed her. after she left NYS Lottery by, inter
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alia, facilitating hostile work environments rat her
subsequent jobs and by “blacklisting” her. But Rivas
does not allege that NYS Lottery-her former employer
and the only defendant in this case-took adverse
employment actions against her -at her: subsequent
jobs. Her complaint focuses only on Kinsey and his
alleged retaliatory acts. Rivas does not allege that
Kinsey was employed by the NYS Lottery, that his
actions could somehow be imputed to the NYS Lottery
or that NYS Lottery could control his actions. The
only alleged relationship between the NYS Lottery and
Kinsey is represented NYS Lottery in the .2000 suit.
Because Rivas does not allege that her employer, . NYS
Lottery, took any adverse action against her after her
termination, the District Court did not err when it
dismissed Rivas’s timely OTDA claim for failure to
state a claim. _
L - -

Finally, the District Court did not err in dismissing
Rivas’s hostile work environment claims for failure to
state a claim. Rivas’s complaint alleges that Kinsey
induced employees to create a hostile work environment
at each of her five post-NYS Lottery places of employ-
ment. Assuming, arguendo, that the continuing viola-
tion doctrine applies to extend the limitations period
for Rivas’s hostile work environment claims, see
Nat'l R.R. Passenger Corp. v. Morgan, 536, U.S. 101,
115-18 (2002), Rivas’s complaint still fails to state a
claim. On a Title VII hostile environment claim, “[I]t
is the plaintiff's burden to establish that the discrimi-
natory conduct may be imputed to the employer.”
Turley v. ISG Lackawanna, Inc., 774, F.3d 140, 153
(2d Cir. 2014). To do so, the plaintiff may demonstrate
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either that a “supervisor used his or her authority to
further the creation of a discriminatory abusive work-
ing environment,” or “that the employer knew or
reasonably should have known about harassment by
non-supervisory co-workers, yet failed to take appro-
priate remedial action.” /d. (internal quotation marks
and citations omitted). - - '

Rivas does not allege that Kinsey was a supervisor
at NYS Lottery other than representing it, as an
employee of the New York State Attorney General’s
office, in past litigation. Nor does she allege that
Kinsey had any authority to alter or otherwise control
Rivas’s employment status at any of her post-NYS
Lottery jobs. See id. Consequently, Rivas fails to
state a plausible hostile work environment claim.

CONCLUSION

‘ We have reviewed all of the arguments raised by
Rivas on appeal and find them to be without merit.
Accordingly, we AFFIRM the judgement of the District
Court.

e " For the Court:

/s/ Catherine O’Hagan Wolfe
Clerk of Court

United States Court of Appeals
Second Circuit
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MEMORANDUM DECISION AND ORDER -
OF THE DISTRICT COURT
(MARCH 15,2018) . - .

UNITED STATESDISTRICT COURT .
- NORTHERN DISTRICT OF NEW YORK o

ZELMA RIVAS, _
Plaintiff .
V. ' '

"1

NEW YORK STATE LOTTERY,

Defendant.

Case No. 1:16-cv-01031 (BKS/DJS) |
Before: Hon. Brenda K. SANNES, United States
s District Judge.

I. Introduction .

Plaintiff Zelma Rivas, who is black and of Hispanic
origin, brings this action pro se against Defendant
New York State Lottery. (Dkt. No. 1; Dkt. No. 22-1,
at 53). Plaintiff alleges that Defendant terminated
her employment, failed to promote her, subjected her
to unequal terms and ¢01_1ditions of employment and
a hostile work environment on the basis of her race
or color and nai;ional ‘oriéin,v é_lnd retaliated against
her in violation of Title VII of the Civil Rights Act of
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1964, as amended, 42 U.S.C. §§ 2000e to 2000e-17.1
(Dkt. No. 1, at-2). Presently before the Court is Defen-
dant’s motion to dismiss the Complaint under Federal
Rule of Civil Procedure 12(b)(6). (Dkt. No. 19). Plaintiff
opposes Defendant’s motion to dismiss. (Dkt. Nos. 22,

23). For the following reasons, Defendant s motion is
granted.

II. Background?

A. Employment at NYS Lottery

According to the Complaint, Plaintiff began work-

ing for the State of New York in 1981, and in 1995
began working for Defendant New York State Lottery

" (the “NYS Lottery”). (Dkt. No. 1, at 6). Within three
months of beginning work with the NYS Lottery, she
was called a derogatory name. (Dkt. No. 1, at 6). In
1996, Plaintiff filed a complaint with the Civil Service
Employees Association regarding that event, as well
as generalized “discrimination and workplace bullying”
.by the: NYS Lottery management and employees.
(Id). After filing this complaint, Plaintiffs “work was
denounced and the NYS Lottery management began
arelentless pursuit after” her. (/d). According to Plain-
tiff, NYS Lottery employees, on multiple occasions,

1 Plaintiff only cites violations of Title VIII and Title VI of the
Civil Rights Act of 1964 in her causes of action. However,
Plaintiff indicates that her action is brought pursuant to “Title
VII of the Civil Rights Act of 1964” on page two of her
Complaint. The Court will consider Plaintiff's claims to be brought
pursuant to Txtle VII for the purposes of this action.

2 The facts are taken from Plaintiffs Complaint and attachments
Plaintiff's factual allegations are presumed to be true for the
purpose of this motion.
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poured a clear liquid substance into her coffee shortly
after the 1996 complaint. (/d). Plaintiff was sub-
sequently moved to a different unit, in close proximity
to the NYS Lottery Director. (Jd. at 6-7). At Plaintiff's
new location, she was harassed, stalked, and dis-
criminated against. (/d. at 7). At one point, from 1998
to 2000, Plaintiff was relocated to a booth on the
ground floor of Defendant’s building and was denied
access to any of the floors belonging to Defendant.
(Id at 9). Plaintiff was forced to perform her work in
isolation and when she completed an assignment Plain-
tiff would leave it on the security counter and call up
to Defendant’s offices for someone to pick up ‘the
work. (/d). During this period of isolation, Plaintiff
was instructed by NYS Lottery management not to
speak to any employees or visitors. (Zd). Plaintiff was
also denied job posting announcements and union
membership benefits during her isolation, although
she was paying union dues. (/d. at 12).

Referenced in the Complaint and attachments is
Plaintiff's previous action against Defendant and others
alleging, inter alia, that the defendants racially dis-
criminated against her by failing to promote her in
violation of Title VII; that action was dismissed and
judgment entered for the defendants in March 2002.
Rivas v. N.Y. State Lottery (“Rivas I"), No. 00-cv-746,
Dkt. No. 58 (N.D.N.Y. Mar. 26, 2002), affd, Rivas v.
N.Y. State Lottery, 53 F. App’x. 176 (2d Cir. 2002).
Roger W. Kinsey, an assistant attorney general (‘AAG”),
represented the state defendants in that case. (/d;
see alsoDkt. No. 1, at 15 (discussing Kinsey’s February
2001 deposition of Plaintiff)). Plaintiff alleges that
Kinsey “discriminated against [her] and sanctioned
the NYS Lottery’s decision to deprive [her] of employ-
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ment opportunities because of [her] status as a-minor-
ity, a member of the protected class.” (Dkt. No. 1, at 12).

From 2000 to 2010, NYS Lottery ﬁlanagement
allegedly subjected Plaintiff and her'family to harass-
ment, stalking, threats, and intimidation. (Dkt. No. 1,
at 7—8). In November 2003, ‘Pla_intiff sent a memoran-
dum to the NYS Lottery Director complaining that she
was retaliated against and harassed by a supervisor,
who called her “incompetent and insubordinate” and
accused her of refusing to “speak with a Hispanic
lottery customer” even though Plaintiff was “Spanish”
and could “speak fluently.” (Jd. at 23). In February
2004, three months after the memorandum, Plaintiff
was placed on administrative leave pending a mental
health evaluation. (Id.).

From 2004 to 2010, Plalntlff maintains that, every
time she complained about “discrimination, harass-
ment, intimidation, [or] workplace bullying,” she was
escorted out of her workplace and sent to be ex-
ammed by medical professionals, and each time Plaintiff
was found fit to perform her employment duties. (Zd.
at 24). Plaintiff alleges she was denied a promotion
solely because of her “status as a minority, a member
of the protected class.” (Id. at 31). During this time
period, Plaintiff “filed several Complaints with the
Division of Human Rights, [U.S. Equal Employment
Opportunity Commission (EEOC)] and the Federal
Courts.” (Zd. at 25). Plaintiff also wrote multiple letters
detailing her complaints of. discrimination to New
York State Governors and the U.S. Department of
Justice, in addition to submitting complaints to multi-
ple other government entities. (/d. at 26, 39-40).

In September 2010, Plaintiff and Defendant
entered arbitration after Defendant charged Plaintiff
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with misconduct and insubordination stemming from,
among other things, Plaintiff's alleged failure to
participate in an interrogation. (/d. at 26; Dkt. 1-6, at
2-3). According to the Complaint, at the arbitration
proceeding, a NYS Lottery attorney suppressed infor-
mation relating to Plaintiff's job performance.and the
multiple complaints Plaintiff submitted to Defendant
and the Governor of New York about the har assment
and discrimination Plam’clﬂ' endured throughout her
employment. (Dkt. No. 1, at 40). In an Opinion and
Award entered on November 29, 2010, the arbitrator
found Plaintiff guilty of three of the. four charges and
imposed the penalty of termination of employment
effective October 18, 2010 (Dkt. No. 1-6, at 21)

Following her termlnatlon, Plaintiff. htlgated
before the Unemployment Insurance Appeal Board,
which found that there was “no evidence that the
claimant was aware that he1 failure to cooperate in
the interrogation would be grounds for dismissal”
and concluded that Plaintiffs “actions [did] not rise
to the level of misconduct under the Unemployment
Insurance Law.” (Dkt. No. 1, at 33).

- B. Post-NYS Lottery Employment

From July 2010 to March 2011, Plaintiff worked
in a temporary position for the New York State
Department of Health, HIV, AIDS Institute. (Dkt. No.
1, at 44). Plaintiff claims that she “complained about
the years of discrimination™ that she was “forced to
endure in the NYS Lottery and ... participated in
employment discrimination proceedings,” and Kinsey,
the AAG who represented Defendant in Plaintiff's prior
case, retaliated against her and “pursued” her at the
Department of Health. (Id). Plaintiff asserts that
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Kinsey “engaged employees” at the Department of
Health to “stalk .[Plaintiff] to the ladies room, on
[her] break, on [her] lunch throughout the day, on a
daily basis.” (/d). The Department of Health offered
other temporary employees pe1 manent positions, but
not Plaintiff. (1d). : ~

In August 2011, Plaintiff “applied for an Admin-
istrative Assistant position with Homeland Security,
FEMA.” (Dkt. No. 1, at 44). The employees who inter-
viewed Plaintiff in September 2011 hired her “on the
spot.” (Id). When Plaintiff arrived in human resources,
Plaintiff was told that she “was never supposed to be
hired.” (I/d). Plaintiff “immediately called the NYS
Inspector General’s Office and explained that the New
York State Attorney General’s Office and Defendant
“were relentlessly pursuing [Plaintiffl, monitoring
[her movements . . . harassing [her] and [her] family
and meticulously thwarting [her] efforts to obtain
employment.” (/d). Plaintiff clalms Kinsey “blacklisted”
her (Id at 45).

- In September 2011, Plaintiff was assigned by an
employment agency “to work a claims position with
M&T Bank?” (Dkt. No. 1,.at 45). Kinsey “engaged
employees at the Department of Health to “stalk
[Plaintiff] to the ladies room, on [her] break, on [her]
lunch throughout the day, on a daily basis.” (/d). These
employees made Plaintiff “a target of daily stalking,
relentless . ... workplace bullying, ridicule, intimidation,
[and] harassment.” (Jd). On October 30, 2011 and
November 3, 2011, Plaintiff contacted the employment
agency and told a representative that she “was being
stalked” and was enduring “workplace bullying” at
M & T Bank. (Jd). Plaintiff also complained to the NYS
Inspector General’s Office and the “M & T Bank

t

o
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1.

Whistleblower Hotline.” (Zd). On Noyembei' 4,,: ‘2'01“1_,
Plaintiff “was forced to leave M & T‘Bank.”'(ld);. -

On April 10, 2012, Snelling Personnel Services
Agency assigned Plaintiff to work for Value Options.
(Dkt. No. 1, at 45). Kinsey “engaged employees” at
Value Optmns to “stalk [Plaintiff] to the ladies room,
on [her] break, on [her] lunch throughout the day, on
a daily basis.” (/d). These employees made Plamtlff

“a target of daily stalking, relentless . Workplace
bullying, ridicule, intimidation, [and] harassment
(Id). As a result, Plaintiff “was forced to Ieave Value
Options.” (Id).

In June 2012, Manpower Employment Agency
assigned Plaintiff to work for'Lexis Nexis as an editorial
assistant. (Dkt. No. 1, at 46). Kinsey “engaged employ-
ees” at Lexis Nexis to “stalk [Plaintiffl to the ladies
room, on [her] break, on [her] lunch throughout the day,
on a daily basis.” (7d). These employees made Plaintiff
“a target of daily stalking, relentless .. .workplace
bullying, ridicule, intimidation, [and] harassment.” (d.).
Plaintiff “remained at Lexis Nex1s until August 31,
2012 (Zd).

Plaintiff began Workmg from the NYS Office of
Temporary and Disability Assistance (“OTDA”) in
December 2012. (Dkt. No. 1, at 46). Kinsey “engaged
employees” at OTDA to “stalk [Plaintiff] to the ladies
room, on [her] break, on [her] lunch throughout the
day, on a daily basis.” (Id). These employees made
Plaintiff “a target of daily stalking, relentless...
workplace bullying, ridicule, intimidation, [and] harass-
ment.” (/d). On'January 17, 2014, Plaintiff complained
to Jessica Vaughn, an OTDA affirmative action
officer, that she was being stalked and subjected to
workplace bullying. (/d). Vaughn told Plaintiff that
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“In her investigation she found out [Plaintiffl was
being harassed and bullied by employees on the 15th
floor.” (Zd. at 46). The next week, Plaintiff had a meet-
ing with Eleanor Cowan, who was “OTDA personnel.”
(Id). Cowan asked Plaintiff “for the names of the
employees involved in the workplace bullying.” (Id).
Plaintiff responded that “employees of all grades and
titles were involved” but did not provide the names of
the employees because she “was not yet permanent”
and believed that Kinsey “would use the situation as
an opportunity to have [her] terminated.” (/d). “Cowan
conferred with the Personnel Director and told me the
Personnel Director said they would not assist [Plain-
tiff] unless [shel provided the names of the employees
involved,” which Plaintiff declined to do because she
was concerned that Kinsey would “use [her] complaint
to have [her] fired.” (/d. at 50). On January 12 and
13, 2015 and May 20, 2015, Plaintiff complained to
the NYS Inspector General’s Office about the harass-
ment, and workplace bullying. (/d. at 46). For “some
tlme” after her May 20, 2015 complaint, Plaintiff
§topped ;usmg the ladies room bathroom on the 15th
floor. and‘started using the ladies room bathrooms on
other ﬂoors ” (Id. at 51). Kinsey, however, had Plaintiffs
‘movements meticulously monitored” and she was

“stalked when she use[d] the ladies room on other
ﬂoors ? (Id). '

On May 13, 2015, an Associate Personnel Director
for OTDA told Plaintiff that an employee who worked
on the 15th floor “reported to her that [Plaintiff] closed
the elevator in her face.” (Id.). Plaintiff asserted that
it was“very upsetting to be falsely accused especially
given the dangerously painful workplace bullying [she]
was forced to endure on the 15th floor.” (Zd. at 50).
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Under the heading “October, 2015,” the Complaint

alleges that Kinsey had Plaintiff “stalked and pursued
in [her] present employment” at OTDA. (Id. at 49).
Plaintiff asserts that Kinsey continued to have her
“stalked, discriminated against, harassed, ,blac_kl(lsted
targeted and meticulously with precision sabotages
[Plaintiff's] efforts to concentrate on work and frustrates
[her] efforts to remain employed.” (Zd).”

On May 5, 2016, Plaintiff filed an EEOC charge
of discrimination against Defendant alleging retaliation
and that the “discrimination took place” between
December 1, 2012 and January 28, 2016 (Dkt No 1-
1, at 4). In it, Plaintiff alleges: :

I worked from the Respondent from on or’
about 1995 to 2010 Sty

When I was employed by the Respondent I
protested employment practlces and policies
that were proh1b1ted by employment dlSCI‘lm-
matlon statutes. .

Since on or about Decembe1 2012, 1 beheve

. that the Respondent has been retaliating
against me by engaging a third governmental
entity to stalk-and bully me at my new place
of employment.-

I believe I am being subjected to these actions
in willful violation of Title VII of the Civil
Rights Act of 1964, as amended.

(Dkt. No. 1-1, at 4). On or about May 24, 2016 the
EEOC issued a right-to-sue letter. (Dkt. No. 1-1, at 3).
Plaintiff commenced this action on August 23, 2016.

In her First Cause of Action, Plaintiff alleges
that Defendant discriminated against her throughout
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her employmentat the NYS Lottery.-(Dkt. No. 1, at
52). In her Second Cause of Action, Plaintiff alleges
that, ever since she “filed a complaint with the
Defendant,” Defendant “began relentlessly pursuing”
her, and that Kinsey “condoned the actions of the
Defendants and participated in the harassment on the
basis of her status as a minority,” permanently
impacting her “working conditions” at the OTDA, her
current place of employment. (/d. at 53). In her Third
Cause of Action, Plaintiff alleges that, in retaliation
for her complaints of race discrimination, Defendant
continues to stalk and harass her. (/d). Additionally,
Plaintiff alleges that Defendant has “stalked and
pursued her children near her residence.” (/d). In her
Fourth Cause of Action, Plaintiff alleges that Defen-
dant, through Kinsey, created a hostile work environ-
ment at the Department of Health, M & T Bank, Value
Options, Lexis Nexis, and OTDA, in retaliation for
her complaints of race discrimination, and interfered
with her hiring at Homeland Security. (Id. at 55-56).
A N : -

IIL,, Standard of Review

tsinTorsurvive a-motion to dismiss, “a complaint must
provide ‘enough facts to state a claim to relief that is
plausible on its face.” Mayor & City Council of Balt.
v. Citigroup, Inc., 709 F.3d 129, 135 (2d Cir. 2013)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,
570(2007)). The plaintiff must provide factual allega-
tions sufficient “to raise a right to relief above the
speculative level.” Id. (quoting Bell, 550 U.S. at 555).
The Court must accept as true all factual allegations
in the complaint and draw all reasonable inferences
in the plaintiffs favor. See E.E.O.C. v. Port Auth.,
768 F.3d 247, 253 (2d Cir. 2014) (citing ATSI Commc'ns,
Inc.,v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d Cir.
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2007)). However, “the tenet that a court must accept
as true all of the allegations contained in a complaint is
inapplicable to legal conclusions.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009). A complaint that has been
filed pro se “must be construed hberally vslth spec1a1
solicitude’ and interpreted to raise - the -strongest
claims that it suggests.”- Hogan v. Fischer,. 738 F.3d
509, 515 (2d Cir. 2013) (quoting Hill v. Curcione, 657
F.3d 116, 122 (2d,C.ir.,201 1)). “Nonetheless, a pro se
complaint must state a plausible claim for relief.” Id. .
' ) v f

IV. Discussion

~ Defendant seeks dismissal of the Complaint, which

alleges four causes of action for ‘discrimination and
retaliation in violation of Title VII, on the grounds
that: (1) the Complaint is untimely; (2) Plaintiffs
charge to the EEOC was untimely; (3) Plaintiff failed
to exhaust her admmlstratwe remedles and (4) the
Complaint fails to state a prima facie case of retahatlon
(Dkt. Nos. 1, 19, 19-1).

A 90-Day F111ng Deadlme

Defendant asser ts that the Complaint is unt1me1y
_ because Plaintiff failed to file it within 90 days of her
receipt of the EEOC’s right-to-sue letter. “In order to
be timely, a claim under [Title VII] must be filed in
federal district court within 90 days of the claimant’s
receipt of a right-to-sue letter from the EEOC.” Tiberio
v. Allergy Asthma Immunology of Rochester, 664 F.3d
35, 37 (2d Cir. 2011) (citing 42 U.S.C. § 2000e-5(D(1)).
“There is a . .. presumption that a mailed document
is received three days after its mailing.” Id. Here, the
EEOC right-to-sue l’et:cer is dated May 24, 2016; thus,
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adding three:days for mailing,3 to be timely, the
Complaint must have been filed on or before August
25, 2016. As Plaintiff commenced this action on August
23, 2016, (Dkt. No. 1, at 1; Dkt. No. 1-1, at 1), the
Complaint 1s timely. ‘ .

B. Exhaustion of Administrative Remedies

Defendant seeks dismissal on the basis that
Plaintiff failed to timely exhaust her administrative
remedies. “As a precondition to filing a Title VII
claim in federal court, a plaintiff must first pursue
available administrative remedies and file a timely
complaint with the EEOC.” Hardaway v. Hartford Pub.
Works Dep’t, 879 F.3d 486, 489 (2d Cir. 2018) (quoting
Deravin v. Kerik, 335 F.3d 195, 200 (2d Cir. 2003));
see also 42 U.S.C. § 2000e-5(e), (f). “Title VII requires
that individuals aggrieved by acts of discrimination
file a charge with the EEOC within . . . 300 days ‘after
the alleged unlawful employment practice occurred.”
Vegav. Hempstead Union Free Sch. Dist., 801 F.3d
72, 78-79 (2d Cir. 2015) (quoting 42 U.S.C. § 2000e-
5()(1)). .The - Title VII exhaustion requirements, and
their filing deadlines, operate as an affirmative defense.
Hardaway, 879 F.3d at 491. “[T]he burden of pleading
and proving Title VII exhaustion” therefore “lies with
defendants.” /d. :

“Statute of limitations defenses are affirmative
defenses, which normally cannot be decided on a motion
to dismiss.” In re S. African Apartheid Litig., 617 F.
Supp. 2d 228, 287 (S.D.N.Y. 2009). Additionally, “filing

3 Plaintiff asserts that she received the right to sue letter on
May 28, 2016. (Dkt. No. 22, at 6). If the Court credits this assertion,
Plaintiff had until August 26, 2016 to file a complaint.
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a -timely charge of discrimination . w1th the EEOC
is .. .a requirement that, like a statute of! ,hmltatlonsa
is subJect to waiver, estoppel, and equitable tolling.”

Zipes v. Trans World Airlines, Inc., 4565 U.S. 385, 393
(1982): Dismissal may be appropriate, however, “where
the complaint facially shows noncompliance with the
limitations period and the affirmative defense clearly
appears on the face of the pleading.” In re S. African
Apartheid Litig., 617 F. Supp. 2d at 287.. . . . -

Plaintiff filed her EEOC charge on May 5, 2016.
(Dkt. No. 1-1, at 4). To be timely, therefore, the alleged
discriminatory acts must have taken place within the
300-day time period preceding May 5; 2016. In other
words, they must have occurred on or after July 10,
2015. Plaintiff's employment with Defendant ended,
at the latest, on November 29, 2010. Plaintiff filed
her EEOC charge more than 1,900 days after her
termination; therefore, all acts that occurred during
her employment at the NYS Lottery, including the
alleged discriminatory failure to promote, unequal
terms and conditions of employment, and hostile work
environment, are time-barred. Further, Plaintiff does
not contend, nor do:her submissions suggest, that
equitable tolling, waiver, or estoppel would excuse
the untimely filing in this case. Plaintiff contends
instead that the continuing violation doctrine provides
a basis for finding “all acts and incidents of dis-
crimination, retaliation, and hostile work environment”
claims timely. (Dkt. No. 22, at7).

“It has been the law of this Circuit that ‘[ulnder
the continuing violation exception to the Title VII
limitations period, if a Title VII plaintiff files an
EEOC charge that is timely as to any incident of dis-
crimination in furtherance of an ongoing policy of
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discrimination, all claims of acts of discrimination
under that policy will be timely even if they would be
untimely standing alone.” Chin v. Port Auth., 685
F.3d 135, 155-56 (2d Cir. 2012) (quoting Lambert v.
Genesee Hosp., 10 F.3d 46, 53 (2d Cir. 1993), abrogated
on other grounds by Kasten v. Saint-Gobain Perfor-
mance Plastics Corp., 563 U.S." 1.(2011)). “To trigger
such a delay, the plaintiff ‘must allege both the ex-
istence of an ongoing policy of discrimination and
some non-time-barred acts taken in furtherance of
that policy.” Fahs Constr. Grp., Inc. v. Gray, 725
- F.3d 289, 292 (2d Cir. 2013) (quoting Harris v. City of
New York, 186 F.3d 243, 250 (2d Cir. 1999)).

1. Retaliation

The Complaint alleges one incident of retaliation
after July 10, 2015; Plaintiff alleges that in “October,
2015,” Kinsey had Plaintiff “stalked and pursued in
[her] present employment” at OTDA, and “continues
to -have-.. her... discriminated against, harassed,
blacklisted, targeted and meticulously with precision
sabotages .[Plaintiff's] efforts to concentrate on work
and- frustrates [her] efforts to remain employed”. in
retaliation-for her complaints of race discrimination.
(Dkt. No. .1; at 49). Plaintiff argues that this timely
act renders all of her retaliation claims timely. This
includes allegations that during .her July 2010 to
March 2011 employment at the Department of Health,
Kinsey ‘retaliated against her for her previous
complaints of discrimination at the NYS Lottery, by
engaging employees at the Department of Health to
stalk, “harass, intimidate, and bully her. (/d). In
August 2011, Plaintiff was offered a position with

“Homeland Security, FEMA,” but because Kinsey had .

“blacklisted” her, the offer was immediately withdrawn.
’ : T . ' .
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(Id at 44~4o) From September 2011 to Novembér 2011,
Plaintiff worked at M & T Bank, where employees at
Kinsey’s instruction, stalked, bullied, harassed, and
intimidated Plaintiff. (Jd. at 45). In' October and
November 2011, Plaintiff complained to her employ-
ment, agency, the NYS Inspector General’s Office, and
M & T Bank, but was forced to leave her employment
on November 4, 2011. (Id). Plaintiff experienced the
same sort of harassment at Lexis Nexis, where. she
worked from June to August 2012. (Id. at 46). After
Plaintiff began her employment with OTDA in Decem-
ber 2012, Kinsey engaged employees OTDA employees
to stalk, intimidate, and harass Plaintiff. (Z/d). In
January 2014, Plaintiff complained to the OTDA affir-
mative action officer and personnel director about
“workplace bullying” but did not want to identify the
involved employees because she feared Kinsey would
have her fired. (Jd: at 50). Pla1nt1ff complained to the
NYS Inspector General’s Office about the harass-
ment and workplace bullying in January and May
2015. (Id. at 46). Plaintiff alleges that in October 2015,
Kinsey continued to “have her stalked, discriminated
against [and] blacklisted,” but p10v1des no epec1ﬁc
factual allegatlons (Id. at'49).

To the extent Plaintiff alleges Kinsey engaged in
these actions in retaliation for her filing Rivas I in 2000
and complaining about discrimination to Defendant,
her subsequent employers, and others, the alleged
acts are discrete and, even if Kinsey undertook them
pursuant to a general policy, do not extend the limita-
tions period. Indeed, the majority of the incidents were
separated by many months and occurred at different
places of governmental and private employment.
There is, therefore, no plausible basis for applying
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the continuing violation doctrine to the discrete acts
of discrimination or retaliation alleged in this case.
Chin, 685 F.3d at 157 (“Discrete acts'...which fall
outside the limitations period, cannot-be brought with-
in it, even when undertaken pursuant to-a general
policy that results in other discrete- acts occurring
within the limitations period.”).. Accordingly, Defen-
dant’s motion to dismiss all discrete acts of discrimina-
tion and retaliation—including allegations that Defen-
dant failed to promote Plaintiff, see Chin, 685 F.3d at
157 (“[Aln employer’s failure to promote is by its very
nature a discrete act.”)—occurring pr1or to July 10,
2015, is granted.4

2. Hostile Work Environment

Plaintiff further alleges that she was subject to a
hostile work environment at each of her five places of
employment, including at OTDA, where it continued
into the 300-day limitations period. “The ‘continuing
vielation’idoctrine extends the 300 day filing period
in cases-alleging a hostile work environment because
‘[h]ostile :work environment claims are different in
kind . from discrete acts. Their very nature involves
repeated conduct.” Szuszkiewicz v. JPMorgan Chase
Bank, 12 F. Supp. 3d 330, 338 (E.D.N.Y. 2014).

" Assuming the continuing violation doctrine applies
in this case, and extends the filing period to claims of
hostile work environments at five different employers,
as Defendant notes, the Complaint “does not contain
a smgle allegation of an unlawful employment practice

taken by Defendant” after Plaintiff's termination

4 As Plaintiff has not alleged any facts in support of her unequal
terms and conditions claim, it is dismissed.
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in 2010. (Dkt. No. 19-1, at 6 n.3 (emphasis added)).
Under Title VII, “[flor an employer to be held liable
for a hostile work environment, the plaintiff ‘must
demonstrate either that ‘a supervisor used his or her
authority to further the creation of a-disctiminatorily
abusive working environment, or that the 'employer
knew or reasonably should have known 'about harass-
ment by non-supervisory co-workers, yet failed to
take appropriate remedial action.” Ward'v.‘Shaddock,
No. 14-¢cv-7660, 2016 WL 4371752, at '*9, 2016 U.S.
Dist. LEXIS 106438, at *32 (S.D.N.Y. Aug. 11, 2016)
(quoting Turley v. ISG Lackawanna, Inc.,’ 774 F.3d
140, 153 (2d Cir. 2014)). The Complaint does not allege
that Kinsey was, at any point, Defendant’s employee,
and contains no allegations connecting 'Kin’Se'y to
Defendant, other than Kinsey’s representation of Defen-
dant in 2000 in Kivas I. Nor are there any allegations
suggesting that Kinsey, as an' AAG, had the author-
ity to alter Plaintiffs employment status with any of
Plaintiffs governmental or private employers or that
Defendant had any ability to control Plaintiffs working
conditions once she left its employ. See Ward v.
Shaddock, No. 14-cv-7660, 2016 WL 4371752, at *10,
2016 U.S. Dist. LEXIS 106438, at *37 (granting motion
to dismiss hostile work environment claim, explaining
that liability may be imputed to an employer “only if
it were ‘negligent in controlling working conditions™
and the complaint “failed to plausibly allege vicarious
liability for” the other employee’s actions or the em-
ployer’s “negligence in allowing the hostile workplace
environment to persist” (quoting Vance v. Ball State
Univ., 570 U.S. 421, 424 (2013))); see also Dabney v.
Christmas Tree Shops, 958 F. Supp. 2d 439, 460
(S.D.N.Y. 2013) (concluding that an individual did not
qualify as a supervisor under Vance because the plain-
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tiff failed to “allegel] any facts suggesting . ..that he
had the  authority to significantly change Plaintiffs
employment status” (internal quotation marks omit-
ted)), affd sub nom. Dabney v. Bed Batb &Beyond 588
Fed. App’x 15 (2d Cir. 2014)

C. Retaliation -

The Complaint arguably alleges a single timely
claim of retaliation. Plaintiff contends that, in Octo-
ber 2015, in retaliation for her complaints of race dis-
crimination, Defendant, through Kinsey, harassed her
continually after she left the NYS Lottery by creating
hostile work environments at her subsequent jobs and
“blacklisting” her in order to hinder her efforts to
secure employment. In some instances, an employer’s
post-employment conduct toward a former employee
may fall within the scope of Title VII. “A negative
reference or similar actions taken with respect to a new
prospective employer can be considered an adverse
actién ‘and therefore provide support for a retaliation
claim.” Shakerdge v. Tradition Fin. Servs., Inc., No.
16:cv+01940, 2017 WL 4273292, at *5, 2017 U.S.
Dist. LEXIS 157346, at *13-14 (D. Conn. Sept. 26,
2017); see also Silver v. Mohasco Corp., 602 F.2d
1083, 1090 (2d Cir. 1979) (post-employment blacklisting
falls within the scope of retaliatory provisions of Title
VI1I), rev'd on other grounds, 477 U.S. 807, 814 n.17
(1980); Patchenko v. C.B. Dolge Co., Inc., 581 F.2d 1052,
1055 (2d Cir. 1978) (finding that Title VII “prohibits
discrimination related to or arising out of an employ-
ment relationship, whether or not the person dis-
criminated against is an employee at the time of the
dlscummatory conduct”); Wanamaker v. Columbian
Rope Co., 108 F.3d 462, 466 (2d Cir. 1997) (“[P]laintiffs
may be able to state a claim for retaliation, even though

LTRSS T
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they are no longer employed by the defendant company,
if, for example, the company ‘blackhsts the former
employee, wrongfully refuses to write a recommenda—
tion to prospective employers or sulhes the plamt1ff’ s
reputation.”).

For a_Title VII 1etal1at1on cla1m to survive. a
motion to dismiss, “the plaintiff must-plausibly allege
that: (1) defendants discriminated—or took an.adverse
employment action—against hler], (2) ‘because’ [slhe
has opposed any unlawful employment practice.” Vega
v. Hempstead Union Free Sch. Dist., 801 F.3d 72 90
(2d Cir. 2015). To plead causation, the pla1nt1ff must
allege that the retaliation was the “but-for” ¢ause of
the employer’s adverse action, Ie., that “the adverse
action would not have occurred in the absence of the
retaliatory motive.” Id. at 90-91 (quoting Zann Kwan
v. Andalex Grp. LLC, 737 F.3d 834, 846 (2d Cir. 2013)).

Here, Plaintiff fails to allege facts from which a
plausible inference could be drawn that Defendant—
NYS Lottery—took an adverse employment action
against Plaintiff. There is nothing in the Complaint
alleging a connection between Kinsey and Defendant,
other than his representation of Defendant in Rivas /
approximately fifteen years ago. Cf, Diana v. Schlosser,
20 F. Supp. 2d 348, 352 (D. Conn. 1998) (denying sum-
mary judgment in Title VII action where the defendant
“had significant control over [the plaintiffs] ability to
maintain a substantial employment opportunity, even
though she was not an employee of” the defendant).

Accordingly, Plaintiff's retaliation claim, even if
timely, fails to state a claim for rehef that is plausible
on its face.
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V. Amended Complaint

While the Court is cognizant of Plaintiffs status
as a pro se litigant, Branum v. Clark, 927 F.2d 698,
705 (2d Cir. 1991) (“Certainly the court should not
dismiss without granting leave to amend ‘at least
once when a liberal reading of the complaint gives
any indication that a valid claim might be stated.”),
the Court concludes that an amendment of the employ-
ment discrimination claims in the Complaint would
be futile as Plaintiff alleges no facts in any of her
submissions suggesting a timely or viable claim against
Defendant.

VI. Conclusion

For these reasons, it is hereby

ORDERED that Defendant’s motion to dismiss
(Dkt. No. 19) is GRANTED in its entirety; and it is
further '

ORDERED that the Complaint (Dkt. No. 1) is
DISMISSED W_ith prejudice; and it is further

7+ 7 ORDERED that the Clerk is directed to close this
case. : . L
" 1T IS SO ORDERED.

" /s/.Brenda K. Sannes
U.S. District Judge

Dated: March 15, 2018
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DECISION OF THE ADMINISTRATIVE
LAW JUDGE CHARLES ESSEPIAN
(AUGUST 23, 2010) “ -

STATE OF NEW YORK
UEMPLOYMENT INSURANCE APPEAL BOARD
ADMINISTRATIVE LAW JUDGE SECTION

IN THE MATTER OF: ~ ' " !
 ZELMARIVAS, ‘¢
V.' . " '..‘--“ ,

NEW YORK LOTTERY,

T ALJ. Case No. 110-06541 =
Department of Labor Office: 831
Hearing Requested: June 09, 2010

Before: Charles ESSEPIAN,
- Administrative Law Judge

Issues: Loss employment through misconduct.

The Department of Labor issued the initial
determination disqualifying the claimant from receiving
benefits effective April 2, 2010, on the basis that the
claimant lost employment ‘through misconduct in
connection with the employment and holding that the
wages paid to the ¢laimant by the employer prior to
April 2, 2010 cannot be used toward the establishment

g e



App.28a

of a claim for-benefits. The claimant requested a
hearing. N v S '

A hearing was held at which testimony was taken.
There was an appearance by the claimant.

Finding of Fact:

The claimant was employed for a New York State
Department as a secretary for approximately 14 and
one-half years until February 1, 2010. The claimant
worked full time and was a member of a union with
contractual relations with the employer.

Over the course of the claimant’s employment,
the claimant reported several incidences that she
believed violated her human rights, civil rights,
employee rights and rights that she had through her
union. On January 23, 2010, the claimant wrote a letter
to her employer notifying them that her complaints
have gone unanswered and that there are continuing
acts hy.the employer causing her and her family to
suffer.. The claimant cited specific acts of what she
believed were violations of her rights, discrimination,
harassment among other things. As a result of the
lettér, the employer suspended the claimant without
pay beginning February 2, 2010, and required her to
get a mental health evaluation to see if she was fit
for work. The claimant complied with the employer’s
directive and after undergoing her evaluations was
found to be fit for work. By Confidential Memorandum
dated March 26, 2010, the claimant was ordered to
return to the work site on April 1, 2010, where she
would undergo an interrogation by the employer. The
memorandum notified the claimant that “Your
participation in the interrogation is mandatory; failure
tq,appear_ may result in disciplinary action against
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you, including termination of your services.” No other
instructions or warnings were prov1ded to the cla1mant

On April 1, 2010, the claimant repmted to the
interrogation and was represented by two union
officials. At the interrogation the human resource
manager for the department for whom the cla1mant
worked as the claimant a series of questlons about
statements and accusation made in her January 23
2010. The claimant replied to all questions asked of
her except one “No comment”. The clal,mant was
subsequently discharged for failing to cooperate 1n
the interrogation process on April 1, 20 10
Opinion: L Lo

Pursuant to Labor LaW § 593 (3) a clalmant 18
disqualified from receiving benefits after having lost
employment through misconduct in connection with
that employment. Pursuant to Labor Law § 527, the
wages paid in such employment cannot be used to
establish a future claim for benefits.

The credible evidence establishes that the claimant
was discharged for failing to cooperate in an inter-
rogation with -her employer on April-1, 2010. Based
on the testimony and evidence before me, I find that
there is no evidence that the claimant was aware that
her failure to cooperate in the interrogation would be
grounds for dismissal. Significantly, the claimant
was only placed on notice by letter dated March 26,
2010, that her participation at the interrogation was
mandatory. Furthermore, the transcript from the
interrogation on April 1, 2010, is devoid of warning
to the claimant that her failure to cooperate or
failure to answer questions could or would result in
her dismissal. Accordingly, I find that the claimant’s
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actions-do not rise to the level of m1sconduct under
the Unemployment Insurance Law.

Decision: , o

 The initial determination is oiferruled

The claimant is allowed beneflts with respect to
the issues decided herein.

/s/ Charles Essepian
Administrative Law Judge
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ORDER OF THE UNITED STATES COURT OF
APPEALS FOR THE SECOND CIRCUIT
DENYING PETITION FOR REHEARING ..

(JANUARY 29, 2_.(2_1__,92. e

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

— T T T
ZELMA RIVAS,

Plaintift-Appellant,

V.
NEW YORK STATE LOTTERY,

- Defendant-Appellee.

~ Docket No. 18-833 -
Before: Jose A. CABRANES ChnstopherF

DRO\’EY and Rlcha1d J SULLIVAN Circuit Judges

Appellant haVing ﬁled a petition for panel rehear-

ing and the panel that determined that appeal having
considered the request,

IT IS HEREBY ORDERED that the petltlon 18

DENIED.

For the Court:

[s/.Catherine O’ Hagan Wolfe
" Clerk of Court’ ;

-United States Court of Appeals
’ Second Circuit
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SECTION 72 EVALUATION BY DR. JOHN
HARGRAVES, ASSOCIATE PHYSICIAN,
EMPLOYEE HEALTH SERVICE
(OCTOBER 15, 1997)

STATE OF NEW.YORK, -
DEPARTMENT OF CIVIL SERVICE,
THE STATE CAMPUS, ALBANY NEW YORK

(EXAMINATION BEFORE TRIAL (EBT) OF PLAINTIFF,
ZELMA RIVAS. REFER TO PAGE: (A-393) AND (A-394))

TO: FOR THE RECORD
FROM: Dr. John Hargraves

SUBJECT:
Name: Zelma Ely (Rlvas)
Age: 35
Social Security Number: 063- 50- 4885
Referring Agency: NYS Lottery
Title: Secretary I
Agency Employed NYS Lottery

e Employed By NYS: 15 years

Reason for Referral:

A Section 72 evaluation. See referral letter dated
September 22, 1997 and its attachments for further
information ‘

Summary

Ms. Ely (Rivas) states that she is currently working
on a half-time basis alternating 2 days per week with
3 days per week. She switched to the half-time position
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over a year ago because she chose to spend- more:-time
at home with her two pre-school children. She denies
any active health problems and feels fully capable of
continuing to perform her full duties. She denied any
significant past medial history. She had her tonsils
removed as a child and-had uncomphcated child
birthing for both children. She does not use alcohpl or
psychoactlve drugs. C el

Ms. Ely (Rivas) notes that she has had a satisfac:
tory job performance evaluation as recently as-June,
1997 which is also enclosed with the referral letter.
Ms. Ely (Rivas) states that she has attempted to get
along with her co-workers and supervisors, but states
that approximately 2 years ago she had been harassed
at work because she is a black, Hlspamc female and
has spoken up for herself which she states is unusual
in her Agency. She even states that death threats
were made against her in April,. 1997 and she reported
this to the Albany ]_?ol_lce_ and states that this was
recently found out by her Agency and believes that this
may her p1e01p1tated her 1eferral to the Employee

‘Health Service. .

Physical Exam'inati'o’ri'" |

Is deferred as there are no physical health com-
plaints, and in my opinion a physical examination is
not indicated given the nature of the referral. Mental
status showed Ms. Ely (Rivas) to be alert and oriented

with no evidence of any overt psychosis, depression,
or anxiety.

Conclusion:

Ms. Ely (Rivas) is to see Dr. Andrus, our psychiatric
consultant, later this afternoon for psychiatric con-
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sultation, and I asked Ms. Ely (Rivas) to discuss in
more detail the stresses and harassments at work
with Dr. Andrus. At this point no medical information
is developed that would suggest that she is unable to
continue to perform her full duties.-I will await Dr.
Andrus’ recommendation before sending a final letter
to the Agency. R

[s/ Dr. John Hargraves
Associate Physician
Employee Health Service

JH:pl
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SECTION 72 EVALUATION BY DR. PETER
ANDRUS, EMPLOYEE HEALTH SERVICE
(OCTOBER 15, 1997)

STATE OF NEW YORK,
DEPARTMENT OF CIVIL SERVICE,
THE STATE (‘AMPUS ALBANY NEW YORK o

(EXAMINATION BEFORE TRIAL (EBT) OF PLAINTIFF,
ZELMA RIVAS. REFER TO PAGE: (A-395) AND (A-397))

Tk e

TO: FOR THE RECORD
FROM: Dr. Peter Andrus

SUBJECT:
Name: Zelma Ely (Rlvas)
Age: 35 ’
Social Security Number: 063 50 4885
Referring Agency: NY S Lottery
Title: Secretary I '
Agency Employed: NYS Lottery
Employed By NYS: 15 years

Reason for Referral

A Section 72 evaluation. See referral letter dated
September 22, 1997 and its attachments for further
information. .

Summary: '

Past history includes séveral notations forwarded
by the Agency that Ms. Ely (Rivas) has engaged in
what they have described as. bad behavior and has been
dlsruptlve at work.
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She’ has also been accused of insubordination
because she was asked to do something politely and
she did not wish to execute it. She states that she is
“simply standing-up for her rights”. She also states
that she received .threatening phone calls from
individuals at work, at home, and at other places.

It appears from review of the material enclosed
that much of the friction described, both by Ms. Ely
(Rivas) and those at work, is between members of her
and the office. In Ms. Ely’s (Rivas’s) previous employ-
ment with the State during the 14 years that she was
employed with the state Health Dept. she apparently
had no difficulty there, for no such problems are docu-
mented in her chart.

Méntal Status Examination:

Revealed an individual who is polite, courteous,
although mildly seductive during the examination.
~She seemed poised as if ready to defend herself should
I become | aggresswe during my examination as she
{hbught I _night. She felt that I was another State
emploSfee

¢

In splte of this there was no ev1dence of any
psychoms;and there was no evidence of any paranoid
trends. She gave 1o evidence of any break from reality.

‘Her gene1al emotional tone her mood, and her
affect were all reasonable except for a defensive
posture which she maintained throughout the course
of the.examination. This was understandable in view
of the fact that she feels herself under attack by the
Agency

" Recent and remote memory functioning as well as
her cognitive functioning in general appeared to be



App.37a

good and above average. She appeared in fact to be
using words that placed her as having some form of
college education, and she agreed that she had some
college education but has not completed it.

Insight into her problems appear to be good
although she seemed to lay much of the blame on the
Agency involved. Insight, as noted, was fair and
judgement was good. - .

Conclusion:

In summary Zelma Ely (Rivas) appears to be a
somewhat defensive individual who may be modestly
paranoid to any injustice occurring at the present
time, but this seems to be due to situational factors.
All thing being equal in spite of the information
supplied by the Agency, it appears this is a conflict
between Ms. Ely (Rivas) and other members in that
particular department. I cannot make a good psychiatric
diagnosis of Ms. Ely (Rivas).




App.38a

SECTION 72 EVALUATION BY DR. JOHN .
HARGRAVES, ASSOCIATE PHYSICIAN,
EMPLOYEE HEALTH SERVICE
(MAY 21, 1998)

STATE OF NEW YORK,
DEPARTMENT OF CIVIL SERVICE,
THE STATE CAMPUS, ALBANY NEW YORK

. (EXAMINATION BEFORE TRIAL (EBT) OF PLAINTIFF,
ZELMA RIVAS. REFER TO PAGE: (A-398) AND (A-400))

TO: FOR THE RECORD
FROM.: Dr. John Hargraves

SUBJECT:
Name: Zelma Ely (Rivas)
Age: 35
Social Security Number: 063-50- 4885
Referring Agency: NYS Lottery
Title: Secretary [
Agency Employed: NYS Lottery
. Employed By NYS: 16.5 years

Reason fqr Referral:

A Sect{oﬁ 72 evaluation. See referral letter dated
May 6, 1998 and its attachments for further informa-
tion.

[ SR
Summary:

(See the previous “For The Record” by myself and
Dr..Andrus from October 15, 1997. Also see “For The
Record” from Mr. Williams dated December 2, 1997 and

Cog T4 4y 670
A o
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previous referral letter from the NYS Lottexy dated
September 22, 1997). L . 5

Ms. Rivas states that she was' recently arrested
by the Albany Police. She believes that date was two
days prior to her getting a letter from her Agency
advising her to stay out of work because of harassment
and intimidation of co-workers. She therefore, dates
her arrest to be approximately May 3, 1998, although
according to the Agency referral letter it .was; April
19, 1998. Ms. Rivas states that her boyfriend: told the
police that she had assaulted with a-knife but states
this was not true. She states that he tore up his own
clothing so that it would appear that she was the
aggressor and she states that the police advised her
that they had to arrest someone because of the new
domestic laws that someone of the person most like
to be the aggressor would have to face charges given
the presence of young children in the home. Ms. Rivas
states that she has a daughter, age 3, and a son, age

4, who were living with them at the time. She states
that all the charges were dismissed by the Court in
Albany, NY and she has since moved out of her
boyfriend’s house and moved in vv1th her mother in
Ghent, NY. '

Ms Rivas states that she is not under a phys101an s
care and is feeling well both mentally and physically
She states that she is a regular church goer. She is
not in any counseling and denies any mental health
stress or concern beyond the fact that she feels harassed
by her Agency and states that she is on-going litigation
with the Div. of Human Rights against her Agency with
a possible hearing date this Summer. She believes
that this is the real reason why her Agency has placed
her out of work. She states that the only example she
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can think of where she was thought to harass or
intimidate the co-worker was that a student intern at
work alleged that she had sworn at him but this was
untrue. She is on no medication. She is in the process
of quitting mgalette smoking from % pack per day to
now 2 cigarettes per week. She rides a bicycle regularly
for excise and brought a carriage attachment to pull
her children along behind her bicycle when she
exercises. She denies any medical health problems
since she was last evaluated and has not been under
medical care or sought medical attention since that
the. She states she has never been hospitalized except
for child birth and a tonsillectomy.

Physical Examination:

Was deferred as there are no physical health
complaints and it is not indicated at this time. Mental
status showed her to be alert and oriented but I will
defer complete evaluation to Dr. Andrus’ psychiatric
evaluation later this afternoon. There was no evidence
of 'any overt depression or mania.

Conclusmn

“From a phys1cal health standpomt Ms. Rivas is
clearly able to perform the full duties of a Secretary I
at this time. I will defer to Dr. Andrus’ psychiatric
evaluation with regards to the present mental fitness
to return to full duty.

s/ Dr. John Hérgraves'
Associate Physician
Employee Health Service
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SECTION 72 EVALUATION BY DR. PETER
ANDRUS, EMPLOYEE HEALTH SERVICE
(MAY 21, 1998)

STATE OF NEW YORK,
DEPARTMENT OF CIVIL SERVICE,
THE STATE CAMPUS, ALBANY NEW YORK

(EXAMINATION BEFORE TRIAL (EBT) OF
PLAINTIFF, ZELMA RIVAS. REFER TO'PAGE: ©
(A-401), (A-402) AND (A-403)) ~+ - o

i .
L AR

TO: FOR THE RECORD . - R
FROM: Dr. Peter Andrus TR
SUBJECT: _

Name: Zelma Ely (R1vas)

Age: 35 ‘

Social Security Number 063-50-4885

Referring Agency: NYS Lottery

Title: Secretary 1

Agency Employed: NYS Lottery
Employed By NYS: 15 years

Reason for R_eferrai:

A Section 72 evaluation.

Summary:

Past history reveals that this individual was
previously seen on at least one other occasion on
October 15, 1997, again,.for Section 72 evaluation.

Past history is essentially the same as that noted
in that previous examination. There are several further



App.42a

notations made by her Agency that Ms. Ely (Rivas)
has engaged in what they have described as atypical
or bizarre behavior and has been disruptive at work.

She has also again been accused of insubordination
and states to me that she has a Human Rights suit
pending against her Agency.

She feels that she is simply standing up for her
“rights”, and she sees nothing wrong with what she is
doing.

She has previously been employed with the State
Health Dept. for 14 years prior to her employment
with the NYS Lottery. It was apparent during the
review of her folder on previous examination that for
those 14 years no such difficulty has been documented
in her chart. '

Mental Status Examination:

Reveals an individual who was polite, courteous,
aghin; ‘mildlyseductive, and again slightly defensive
durmg ‘the’ exammatlon

17 .

There was no evidence of psychos1s or paranoia,
or hallucmatlons or delusions.

" Her emotlonal tone, mood, and affect were all
modulated and reasonable except for mildly defensive
posture which she maintained. This was, again, under-
standable in view of the fact that she feels herself
discriminated against by the Agency by virtue of her
Race and her color and also feels that this is an
attempt to get back at her for her Human Rights suit.

Recent and remote functioning as well as cognitive
functioning in general was .good and she appeared to
be above average in intelligence.
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Insight appeared to be good, although some
projection was used in laying the entire plame with
her Agency, and judgement apparently was good. .:
Conclusion: o

In summary Zelma Rivas-Ely, who states that her
name change was done through divorce, continues to
be defensive and mildly paranoid, but there was no
overt signs of psychopathology. In view of the fact
that her Agency has taken the initiative this time and
told her to stay away from work on Section 72 and be
paid for her time away until this issue can be miti-
gated, it is felt that psychological testing is necessary
in order to further delineate whether there are, in
fact, psychiatric-psychological problems in this person.

Hence, I can make no further or firm determi-
nations to whether she is fit for duty or return to work
until I complete psychiatric-psychological testing.

s/ Peter F. Andrus, M.D.
- Diplomate, American Board of
Psychiafpry and Neurology

PFA:pl
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PSYCHOMETRIC TESTING PURSUANT TO
FURTHER EXAMINATION UNDER SECTION 72
BY DR. PETER ANDRUS
(MAY 27, 1998)

STATE OF NEW YORK, |
DEPARTMENT OF CIVIL SERVICE,
THE STATE CAMPUS, ALBANY NEW YORK

(EXAMINATION BEFORE TRIAL (EBT) OF
PLAINTIFF, ZELMA RIVAS. REFER TO PAGE:
(A-404), (A-406) AND (A-407))

TO: FOR THE RECORD
FROM: Dr. Peter Andrus

SUBJECT:

Name: Zelma Ely (Rivas)
“Age: 35 .

" .Social Security Number: 063-50-4885
Referring Agency: NYS Lottery
Title: Secretary 1 :

. Agency Employed: NYS Lottery
Employed By NYS: 14 years

Reason for Referral:

Psychometric testing pursuant to further exami-
nation under Section 72. '
Summary:

Zelma Rivas was examined on May 27, 1998 with
a series of psychometric tests. They included as follows:
The Rey-Osterrieth test, the Bender-Gestalt test, the

o
Ml e
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Draw-A-Person test, the Shipley Institute Scale, the
Rorschach test, and the MMPI-2. "

Both the Rey-Osterrieth and Bender-Gestalt tests
were drawn with good accuracy and showed no evidence
of any organic factors. There was a tendency to‘enlarge
the figures drawn showing some tendency to project
some inflationary sense of ego onto the outside world;
but otherwise the figures were unremarkable.: -

The Draw-A-Person test was drawn shéwing ‘a
woman with a smile and dots for eyes with short hair
and a moderately long dress with fee pomte& in oppos1te
directions. The hands were drawn with somewhat
stubby fingers. The figure drawing is compatlble W1th
a projection of the self and shows a somewhat happy,

contented individual, although with some ambivalent
feelings, but otherwise, “self-satlsﬁed”

The Shlpley Scale revealed a total WAIS est1mated
IQ of 110 which bordered on the above average to
superior range. Her conceptual quotient or CQ was
borderline but enough to establish that she was able
to abstract in the- normal realm ‘and thus was not
psychotm

The MMPI- 2 revealed a bas1cally 5-4 code type.
This is a rather 1nfrequent code type for a woman to
display. It is usually in the small numbers with women
that are studied found to be equated with satisfaction
with the self and with overt behavior. There tends to be
a defensiveness and guardedness about the relation-
ships and this is mirrored in the inverted carrot of
the validity scales where K'is at T equal to 72. This
individual is reporting very little emotional distress.
She reports that she thinks clearly, rationally, and
feels that she has good insight into her behavior. She
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can be unconventional, she may challenge and defy
rules and regulations, but feels that when she ‘does so
she is doing so in an acceptable manner and in a sense
is being progressive.

The Rorschach test revealed a total of 50 responses
to the 10 blots, a somewhat unusually high number
but actually more in the normal range in a person
who is not being defensive on such a test. There was
an adequate number of M responses commensurate
with an 1Q WAIS of 110 as reported earlier, there
were some small detail responses and two responses
to the white spaces in the blot or S responses which
signify mild tendencies to be oppositional. However,
there were at least 4 or 5 original responses to
areas in the blots which mark the uniqueness of this
individual in her ability to invoke new ways of
perceiving the outside world. :

In summary the psychometric testing of this
individual, Zelma Rivas, reveals in individual of above
average to superior ' intelligence who is open and
forthnght and strong in her sense of both self and
her wﬂhngness to stay with what she thinks is correct
or what she believes in. It is easy to see that such an
individual with some narcissistic traits, I would
describe them, would run into difficulty with an Agency
or Corporation whose intent is to maintain uniformity
and conformity within the ranks.

Other than these observations there is no indica-
tion in any of the testing done that here is any
psychosis or other significant psychopathology. The
worst descriptor one could use of this individual 1s
that she is narcissistic, however, she does not even
really flt the total description of a narcissistic person-
ality.
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In either event there is no indication to see Ms.
Rivas as unfit. She is hence fit to perform her duties.

Addendum: T sx"."z""_iv
: O PR LA AT T &
During the course of the testing she,. again,
displayed and verbalized her dissatisfaction,with the
Agency with which she is now working. She .was
counseled to séek transfer to another, Agency,with
which she would be more compatible since. she had
worked previously with the NYS Dept. of Health for

at least 12 years without any significant problems.

Again, in conclusion Ms. Rivas i 1s ﬁt for duty with
no significant psychopathology. ,
/s/ Peter F. Arlldrus MD
Diplomate, American Board of
~_ Psychiatry and Neurology
PFApl [...] o

Addendum:

In spite of the above summary I would state to
the Agency concerned, namely the NYS Lottery, that
they continue to keep a supervised but distant watch
on Zelma Rivas because of a noticed borderline tendency
on one of her psychological tests, namely the MMPI-
2. Although this does not correlate with the reminder
of her psychological testing, it is important enough
for her to be watched, although my basic tenant is
that she is still capable and fit for duty.

/s/ Peter F. Andrus, M.D.
Diplomate, American Board of
’ _Psychia{ti‘y and Neurology
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RESPONSE FROM THE
EMPLOYMENT LITIGATION SECTION
(NOVEMBER 6, 2009)

U.S. DEPARTMENT OF JUSTICE
C1vIL RIGHTS DIVISION
EMPLOYMENT LITIGATION SECTION-PHB
950 Pennsylvania Avenue, NW
Washington, DC 20530

www.usdoj.gov

Case No. JG:DLE:BGM:ssj.DdJ 170-50-0

Ms. Zelma Rivas
P.O. Box 4478
Clifton Park, New York 12065

Dear Ms. Rivas:

Your letter to the Department of Justice dated
August 31, 2009 has been referred to the Employment
Litigation Section of the Civil Rights Division of the
Department of Justice for consideration and response.
Please excuse our delay in responding.

In your letter, you allege that your employer, the
New York State Lottery (“NYSL”) has committed a
series of personal violations against you, including
attempts to set you up to be arrested. You believe that
these actions are a “violation of the Civil Rights Act
of 1964.” You further allege a number of criminal
actions taken against you by NYSL employees, includ-
ing obtaining your personal information via illegal
means, and stalking you. It appears that you are
requesting the Department of Justice’s assistance with
respect to your allegations.
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Title VII of the Civil Rights Act of 1964, as
amended, 42. U.S.C. § 2000e, et. Seq. (“Title VII”) pro-
hibits discrimination in employment on the basis of
race, sex, national origin and religion. Title VII also
prohibits an employer from retaliating against an
individual for opposing any employment practlce that
would violate Title VII, for filing a d1scr1m1nat10n
charge, or for assisting in the 1nvest1gat10n of such a
charge. Congress has designated the Equal Employ-
ment Opportunity Commission (“‘EEOC”) as the federal
agency responsible for investigating individual charges
of discrimination under Title VIIL. If you believe that
you have been discriminated against in violation of
Title VII, you should, if you have not done:so;!contact
the EEOC to find out whether you may file archarge.
The EEOC may be called toll-free at 800-669-4000;
which will connect you to the EEOC office nearest
you or you may write to the followmg EEOC offlce

Equal Employment Opportumty Commission
Buffalo Local Office

6 Fountain Plaza

Suite 350 .

Buffalo, NY 14202

It is important that a charge be filed w1th the
EEOC as soon as possible, because a discrimination
charge must be filed within a certain time period
after the alleged discriminatory act occurred in order
to be considered timely.

The Department of Justice has authority to pursue
an individual charge of discrimination against a state
or local government employer under Title VII only
after the EEOC has determined that reasonable cause
exists to believe a violation of Title VII has occurred,
conciliation fails, and the EEOC refers the charge to




App.50a

us. When the EEOC refers charges to us, we give them
careful consideration.

If you believe that federal criminal laws have
been violated, you may wish to bring your objections
to the attention of the local’ Umted States Attorney’s
Office.

You may also wish to' consult with a private
attorney of your own choosing and at your own expense

to determine what other remedies, if any, may be
available to you. If you are unable to afford a private
attorney, you may desire to contact a local legal aid
agency to find out whether may be able to assist you.

Sincerely,

John M. Gadzichowski
) _Chlef Employment Litigation Sectlon

IR T

- By_:_ /s/ Brian McIntire
Senior Trial Attorney
Employment Litigation Section
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LETTER FROM THE
INVESTIGATOR, DAVID GING
. (APRIL 9, 2013)

KBTS

U S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
BUFFALO LOCAL OFFICE -, .
‘6 Fountain Plaza, Suite 350 ;.
Buffalo, NY 14202 .. ., i .. -
© (716) 551-3035. . . oo gy

Zelma Rivas - .
1516 Huntridge Drive | Tt by
Clifton Park, NY 12065 RS e

Re: Your inquiry 525-2012-00733 against NYS
Lottery _

Dear Ms. R1vas

I have 1ev1ewed the 1nformat10n Wthh you 1ecently
send to this office. It appears that you do not have
sufficient basis for filing a charge of discrimination
with the Equal Employment Opportunity (EEOC). This
decision is based on the information you provided.

Please be aware the EEOC protects individuals
from discrimination based on race, color, sex, age
over 40, national origin, religion and disability. More-
over, the EEOC has a 300-day timely limit, which
means we can only investigate allegations of discrimina-
tion that occurred within the last 300 days from the
date a charge is filed. o

I have reviewed the 1nvest1gat1ve folder 525-2011-
00284 (previously filed by you) and I have spoken
with the investigator who was assigned to that case.
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I learned that the NYS Lottery made the initial decision
to fire you years ago and never changed its position.
The 300-day clock is not stopped while you exhaust
appeals. The decision has still been made. Whether
you win or lose any appeals NYS. Lottery’s decision
was made. In addition, you have had your chance to
have NYS Lottery’s actions investigated. You previously
filed an EEOC charge. of discrimination regarding this
issue. The fact that you did not agree with EEOQC’s

decision in that case does not mean that.you can keep
applying for more administrative investigations.

For these reasons it is unlikely we would conduct
an investigation into your complaint if you were to go
forward with filing a formal charge of discrimination.
Nevertheless, if you choose to, you may still file a
charge of discrimination. Though it is likely that the
EEOC will dismiss your charge without investigation,
the fact that you have filed a charge of employment
discrimination with us may protect your right you
haveto file’an employment discrimination lawsuit in
éﬁdi't ..!.‘ o oo

Tow 30004
. If. you, ‘choose to file a formal charge of discrimi-

natlon the EEOC must provide notice of the charge
to the employer or union or referral agency you are
f111ng against. While there is always some risk of
retaliation by an employer, such retaliation would
violate federal discrimination laws. If the employer
d1d 1etahate you could -amend your charge to include
an allegatmn of retaliation.

If, after reading this letter, you still wish to file a
charge of. dlscr1m1nat10n you should send a letter to
us 1nclud1ng the following infor matlon
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Sy e s e
Your full name, address, telephone nuinber, date
of birth, race and national origin;.

The full name, address, and telephone number of
the employer you are complaining about;

A statement of. each specific harm you have
suffered and the date..on which each harm
occurred; L

For each harm, a specification of the act, policy,
or practice that is alleged to be unlawful; and for
each act, policy, or practice that you allege to
have harmed you, the fats that lead you to believe
that the act, policy, or practice is discriminatory.
Relevant information would include, but certainly
would not be limited to:

e your date of birth, race and national origin;

. your basis for alléging that you were discrimi-
nated against based on genetic information.

~/s/ David Ging
Investigator
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LETTER FROM THE WILLIAM A. HERBERT,
DEPUTY CHAIR AND COUNSEL
(SEPTEMBER 9, 2013)

. STATE OF NEW YORK ,
PuBLIC EMPLOYMENT RELATIONS BOARD
60 Wolf Road, Suite 500
Albany, New York 12205-2656
(518) 457-2614
www.perb.ny.gov

Zelma Rivas
P.O. Box 4478 _
Clifton Park, New York 12065

Dear Ms. Rivas:

Chairperson Lefkowitz has referred your Sep-
tember 3, 2013to me for a response. In your letter, you
state'that you are appealing the opinion and award by
Arbitrator Allen C. DeMarco issued on November 29,
2010. In the opinion and award, Arbitrator DeMarco

-found. you. guilty of three disciplinary charges issued
by the New York State Lottery, and sustained that
agency’s proposed penalty of termination.

Following a review.of your letter and the attach-
ments, please be advised that the Public Employ-
ment Relations Board (PERB) does not have jurisdic-
tion to review an arbitrator’s opinion and award. As
a result, we do not have legal authority to consider
your appeal of the arbitration award. A party to an
arbitration -award, however, does have the right to
seek an award by commencing timely legal proceed-
ing.in- New York Supreme Court.
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In our letter, you express dissatisfaction with
the representation that you received during and after
the arbitration from the attorney-assigned by your
union. PERB does have jurisdiction to receive, process
and determine an improper practice charge alleging
that a union breached its duty of fair representation.
An individual seeking to file such a claim ‘must file
* the charge with PERB within four (4) months of the
alleged the actions pursuant to our Rules of Procedure
(Rules), which together with the requisite improper
practice charge form, is accessible at our website: http://
www.pestime rb.ny.gov. However, the content of your
letter strongly suggests that the union’s actions you
seek to challenge took place well over two years ago,
and therefore, an improper practice charge filed at

this time is likely to be found untimely under our
Rules.

If you have any queis‘_tibbri»s', please do not hesitate
to contact my office. -

, Vei'y truly y_ouifs, o

o s/ William A. Herbert
- Deputy Chair and Counsel
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SECOND LETTER FROM THE WILLIAM A.
HERBERT, DEPUTY CHAIR AND COUNSEL
(SEPTEMBER 10, 2013) -

STATE OF NEW YORK .
PUBLIC EMPLOYMENT RELATIONS BOARD
60 Wolf Road, Suite 500
Albany, New York 12205-2656
(518) 457-2614
www.perb.ny.gov

Zelma Rivas
P.O. Box 4478
Clifton Park, New York 12065 -

Dear Ms. Rivas:

Public Employment Relations Board (PERB)
Chairperson has asked me to respond to your
September 9, 2013 handwritten letter that enclosed a
copy of the transcript of an examination before trial
on February 21, 2001 in the lawsuit entitled Rivasv.
. New York State Lottery, et. Al

As I explained in my previous letter, PERB does
not have jurisdiction to review Arbitrator DeMarco’s
opinion and award. As a result, we do not have legal
authority to consider your appeal.

To the extent you believe that the transcript of
the examination before trial constitute proof that
your union breached its duty of fair representation,
our Rules of Procedure (Rules) allow for the assertion
of duty of fair representation claim through the filing
of an improper practice charge with PERB within four
(4) months of the alleged actions that form the basis

+
PR
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of the charge. The requisite improper practice charge .
form is accessible at our website: http://www.perb.ny.
gov. However, an improper practice charge alleging
acts that took place over a decade ago is likely to be
found untimely under our Rules.

If you have any questions, please do not hesitate
to contact my office.

Very truly yours,

s/ William A. Herbert
Deputy Chair and Counsel
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U.S. EQUAL EMPLOYMENT OPPORTUNITY -
COMMISSION, DISMISSAL AND NOTICE OF
RIGHTS ISSUED BY THE DISTRICT DIRECTOR

(FEBRUARY 18, 1999) |

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
NEW YORK DISTRICT OFFICE
7 World Trade Center, 18 Floor
New York, New York 10048-1102
(212) 748-8500

To: Zelma RiVas
P.O. Box 284
Ghent, NY 12075

Charge No. 16G-98-5816

The EEOC has édopted the findings of the state
or local fair employment practices agency that inves-
tigdted. this charge.

B R

~ On behalf of thé Commission

/s! Spencer H. Lewis, Jr.,
District Director

February 18, 1999
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U.S. EQUAL EMPLOYMENT OPPORTUNITY |
COMMISSION, DISMISSAL AND NOTICE OF
RIGHTS ISSUED BY THE DISTRICT DIRECTOR

(APRIL 20, 2000)

EQUAL EMPLOYMENT OPPORTUNITY.COMMISSION
NEW YORK DISTRICT OFFICE
7 World Trade Center, 18 Floor
New York, New York 10048-1102
(212) 748-8500

To: Zelma Rivas
16 Old Talerico Rd., PO Box 284
Ghent, NY 12075

Charge No. 16GAO5852

The EEOC has adopted the f1nd1ngs of the state
or local fair employment practlces agency that inves-
tigated this charge '

. On behalf of the Com_mission

1 o

"' Js/ Spencer H. Lewis, Jr..
District Director

April 20,.2000
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U.S. EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION, DISMISSAL AND NOTICE
OF RIGHTS ISSUED BY THE
LOCAL OFFICE DIRECTOR

(MAY 24, 2016) - -

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
BUFFALO LOCAL OFFICE
6 Fountain Plaza, Suite 350
Buffalo, New York 14202 -
(716) 551-4444

To: Zelma Rivas
EEOC Charge No. 525-2016-00031
EEOC Representative:
Beth Anne Breneman
Investigator Support Assistant

The  EEOC issues the following determination:
Based upon its investigation, the EEOC is unable to
conclude that the information obtained establishes
violations of the statutes. This does not certify that
the respondent is in compliance with the statutes. No
finding is made as to any other issues that might be
construed as having been raised by this charge.

On behalf of the Commaission

[s/ John E. Thompson, Jr.
Local Office Director
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T

U.S. EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION, DISMISSAL AND NOTICE
OF RIGHTS ISSUED BY THE EEOC’
REPRESENTATIVE FOR THE DIRECTOR o
'(MAY 24, 2016) e

T PR,

EQUAL EMPLOYMENT OPPORTUNITY' COMMISSION
BUFFALO LOCAL OFFICE | o sire:
6 Fountain Plaza, Suite 350" * - "+
Buffalo, New York 14202

- (716) 551-4444 = . . .,

Zelma Rivas - ( -
PO Box 4478 v
Clifton Park, NY 12065

Re: EEOC Charge No. 525-2016-00031
Zelma Rivas v. New York State Lottery

Dear Ms. Rivas:

The Equal Employment Opportunity Commission
(hereinafter referred to as the “Commission”), has
reviewed the above-referenced charge according to our
charge prioritization procedures. These procedures,
which are based on a reallocation of the Commission’s
staff resources, apply to all open charges in our
inventory and call for us to focus our limited resources
on those cases that are most likely to result in findings
of violations of the laws we enforce.

In accordance with these procedures, we have
evaluated your charge based upon the information and
evidence submitted. In the initial documentation that
you sent the Commission you stated that the Respond-
ent is stalking you at your current place of employ-
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ment. The Respondent has engaged a third govern-
mental agency to harass you during the work day.
You allege that you have been subjected to these
actions in retaliation for filing a charge of discrimination
against them in the past in willful violation of Title
VII of the Civil Rights Act of 1964, as amended.

Based upon an analysis of the information sub-
mitted to us, the Commission is unable to conclude
that the information establishes a violation of Federal
law on the part of Respondent. This does not certify
that Respondent is in compliance with the statutes.
No finding is made as to any other issue that might
be construed as having been raised by this charge. If
you have any questions, please feel free to call Beth
Anne Breneman, Investigator Support Assistant, at
(716) 551-4444.

Sincerély, -

. P /s/ Beth Anne Breneman
e e i e for John E. Thompson, Jr.
ceet L Director, Buffalo Local Office

Encl: 'Dismissal and Notice of Right to Sue
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U.S. EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION, DISMISSAL AND-NOTICE:
OF RIGHTS ISSUED BY THE = - .
EEOC REPRESENTATIVE v o
(MAY 24,2016) ~~ +~ ' 1o

EQUAL EMPLOYMENT OPPORTUNITY COMMISSIG)N g
BUFFALO LOCAL OFFICE SRR
6 Fountain Plaza, Suite 350" P
Buffalo, New York 14202 ' *c -t o2
(716) 551-4444° ++ - .3 b

Respondent: New York étate Lofter.y o ‘ o
EEOC Charge No. 525-2016-00031 . ..~ =«
FEPA Charge No.: oo

Dear Ms. R1vas

This is to acknowledge recelpt of the above-
numbered chalge of employment discrimination against
the above-named respondent. Please use the “EEOC
Charge No.” listed above whenever you call us about
this charge. The information provided indicates that
the charge is subject to: Title VII of the Civil Rights
Act of 1964 (Title VII).

You need do nothing further at this time. We will
contact you when we need more information or assis-
tance. A copy of the charge or notice of the charge
will be sent to the respondent within 10 days of our
receipt of the charge as required by our procedures.

Please be aware that we will send a copy of the
charge to New York State Division of Human Rights
Federal Contract Unit, One Fordham Plaza, 4 FL
Bronx, NY 10458 as required by our procedures. If
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the charge is processed by that sgency, it may require
the charge to be signed before a notary public or an
agency official. Then the agency will investigate and
resolve the charge under their.statute. If this occurs,
section 1601.76 of EEOC’s regulations entitles you to
ask us to perform a Substantial. Weight Review of the
agency’s final finding. To obtain this review, a written
request must be made to this office Within 15 days of
receipt of the agency’s final finding in the case.
Otherwise, we will generally adopt the agency’s findings
as EEOC’s.

The quickest and most convenient way to obtain
the contract information and the status of your
charge is to use EEOC’s Online Charge Status System,
which i1s available 24/7. You can access the system
via the link (https://publicportal.eeoc.gov/portal) or
by selecting the “My Charge Status” button on EEOC’s
Homepage (www.eeoc.gov). To sign in, enter your
EEOC charge number, your zip code and the security
response "An informational brochure is enclosed that
provides’ more information about this system and its
featurés Fictr -

Wh11e your charge 18 pendmg, ‘please. notify us of
any charge in your address, or where you can be
reached if you have any prolonged absence from home.
You1 cooperation in this matter is essential.

Ve v : Smcerely,

A ' /s/ Beth Anne Breneman
- " Investigator Support Assistant
- (716) 551-4444
Toa e . Office Hours: Monday-Frlday,
AT PR 8:30 a.m.- -5:00 p.m,
=l e WWW.ee0C.gov

A el 8
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CHARGE OF DISCRIMINATION

NEW YORK STATE DIVISION OF HUMAN-RIGHTS: i+
EEOC 525-2016-00031: i, .. 1 1"

Ms. Zelma Rivas
(518) 605-4386

Named is the employer that I believe discriminated
against me: RN T

NEW YORK STATE LOTTERY:* '
One Broadway Center, Schenectady NY 12301

No. Employees, Members: Unknown
Phone # (518) 388-3360
Discriminated based on Retaliation.
Date(s) Discrimination Took Place:

Earliest 12/1/2012; Latest 1/28/2016;
Continuing Action.

S St 040

The particulars are:

I worked for the Respondent from on or about 1995
to on or about 2010. When I was employed by the
Respondent, I protested employment practices and
policies that were prohibited by employment discrim-
ination statutes.

Since on or about December 2012, I believe that
the Respondent has been retaliating against me by
engaging a third governmental entity to stalk and
bully me at my new place of employment.
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I believe I am being subjected tothese actions in
willful violation of Title VII of the Civil Rights Act of
1964, as amended.

/sl Zelma Rivas
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LETTER TO THE ARBITRATOR
(NOVEMBER 16, 2010)

CSEA, INC.
143 Washington Avenue Cap1tol Station Box 7125 -
Albany, New York 12224-0125 = .roor
(5618) 257-1000 “; . oo et

Allen C. DeMarco ey
Arbitrator '

8 Edge of Woods

Latham, New York 12210

Re: CSEA (Zelma Rivas) and.;, . .. .. ...
NYS Division of the Lottery
DPA Case No. 10-DIS-206
CSEA Matter No. 10 0591

Dear Arb1trat01 De Marco

This constitutes the Grievant’s closing argument
in the above referenced arbitration.

Preliminary Statement

The Grievant, Zelma Rivas, is an employee of the
New York State Division of the Lottery (“Lottery”)
where her job is Secretary I. Ms. Rivas has worked
for the Lottery since 1995, starting as a part-time
employee and then going full-time around June 30,
2005. Ms. Rivas started her career with the State of
New York in 1981. Ms. Rivas has worked with the

Teacher Retirement System and the Department of
Health. -

-The Grievant has no prior disciplinary record.
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In this matter, the Grievant is charged with four
counts of misconduct. The first two charges relate to
a letter Ms. Rivas sent to the U.S. Department of
Justice, Civil Rights Division on January 23, 2010.
She also sent a copy of the letter to Governor David
Paterson. The second two charges related to the
Grievant’s conduct at.the interrogation conducted by
Lottery management on April 1, 2010 regarding the
above-mentioned letter.

In Charge #1 the Lottery states that the letter
constitutes misconduct because it supposedly violates
Lottery Policy 4F-111, “Code of Ethics for Lottery
Employees,” in that Ms. Rivas was dishonest with
respect to what she stated in the letter. Specifically,
the charge states, in part, “you falsely stated in the
letter that the Lottery attempted to cause physical
harm to you, your children and other people”.

Charge #2 alleges that the Grievant also violated
§ 74(3)(h) of the Public Officers Law by sending the
letter Spemﬁcally, the charge states, in part, that
the Grlevant failed “to pursue a course of conduct
wh1ch w1ll not raise suspicion among the public that
she is hkely to be engaged in acts that are in violation
of the trust placed in such employee by the public.”
The Lottery claims that the Grievant falsely stated
that the Lottery committed criminal acts against her,
her family and other people and therefore, she violated
the trust placed in her as a Lottery employee.

Charge #3, states the Grievant was insubordinate
because she “failed to obey a direct verbal order to
cooperate in answering questions.” Specifically, the
Lottery claims that, despite being informed that the
faﬂure to answer questlons would ‘be considered

L,
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misconduct, the Grievant repeatedly responded to
numerous questions with the answer “no comment”.

Charge #4 alleges the Grlevant 1nterfe1ed w1%h
the Lottery’s ability to conduct the mterrogatlon and
an appropriate investigation” when she 1efused (to
answer questions. A

IR S PR VLR

Ms. Rivas denies she violated either'the. Code of
Ethics for Lottery Employees or the Public Officers
Law when she wrote the letter to the U.S: Department
of Justice on January 23, 2010, with. a copy toGovernor
Paterson. The Grievant contends she was acting
consistent with the directive from the Lottery and
the State Inspector General’s office that she report
wrongdoing within a State agency. She also asserts
that she had a legal right under the U.S. Constitution
and State Law to write a letter about being discrim-
inated against because of her race and national origin.
Therefore, she did not engage in misconduct with
respect to writing the letter but was engaged in pro-
tected activity. ' '

In addition, Ms. Rivas denies she engaged in
misconduct by answering “no comment” to various
questions at the interrogation about the letter. In
fact, during the interrogation Ms. Rivas never denied
or evaded the question of whether she authored the
letter, signed-it and sent it. Moreover, because the
writing and sending of the letter constituted protected
activity, the employer was not-entitled to ask her
questions about the underlying facts of her complaint.
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- Stipulated Issues

Is the Grievant guilty of any of the charges
contained in the Notice of Dlsc1p11ne dated
April 7, 20107 :

CIf so, is the penalty of termmatlon appro—

priate?
If not, what shall the penalty be?

Was there probable cause to suspend -the
Grievant prior the hearing?

Statement of Facts

The parties stipulated to the following:

(1

(2

3

@)

The Grlevant has no prior disciplinary
record.

The Grievant’s date of hire with the Lottery
is November 13, 1995.

The Grievant has been a State employee

since December 17, 1981.

The - Grievant’s current job title with the
Lottery is Secretary I, Grade 11. ~

The Grievant worked in the Press and Community
Relations department of the Lottery for approximately
10 years. The Grievant’s job evaluations for the last
several years were rated “satisfactory”. (Joint Ex. 2).
On December 21, 2005, the Grievant received a letter
of recommendation from the Lottery’s then Director
of communications, Jennifer Mauer. (Ex. G-3).

On January 23, 2010, the‘Grievant wrote a letter
to the U.S. Justice Department chronicling her 15-
year experience of being stalked; threatened with



App.Tla oo v ub C o

TRREITRNE P YTR

: TR A

bodily harm and murder; having her children threat-
ened with the same including kidnapping;;being-run
off the road while driving; observing Lottery employees
engage in illegal activity with impunity; as well as
other nefarious acts by agents of the Lottery. (Joint Ex.
5). In the year prior to being suspended, the Grievant
testified that she had been stalked, run off the road,
and harassed. = . : R RIS

The Grievant stated that she was compelled to
write the letter because it was her responsibility as a
Lottery employee to report wrongdoing. Also,:she.wag
afraid of what might happen to her'and her family,so
she felt she needed to take her.concerns to.a higher
authority. She stated that in the past her efforts.to
get relief from the abuse she received, such as. being
placed in an isolation room around 1998, fell on deaf
ears when she complained to management at Lottery.
In a letter to the New York State Office of the Inspectors
General (“IG”), the Grievant characterized her letter
as “whistleblowing”. (Ex. G-4). She further stated in
the letter that she is being punished by the Lottery
for reporting “what looks wrong” and the agency was
eradicating her First Amendment rights. /d. This is
not the first letter the Grievant wrote to the Justice
Department, other New York governmental agencies,
officials like the Governor, the New York State
Inspector General’s Office or New York State Division
of Human Rights. (See Exhibits G-3 to G-7).

In the Lottery’s letter to the New York State
Employee Health Service regarding Ms. Rivas on
February 1, 2010, it stated that “Ms. Rivas has a
history of alleging .many different things she imaged
had been done to her in the past by the New York
Lottery” and esse,ntlally, the Lottery believed the
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January 23, 1010 letter was an extension of her
irrational behavior. It then proceeded to list all the
matters and disputes raised by the Gmevant since
1997. (Joint Ex.2).

Kevin Brannock,' the CSEA Local'President at the
Lottery testified. Brannock has been the local union
President for 10 years. He testified that there is
much “mistrust” of management among his members.
He witnessed how the Grievant has been treated over
the years. He indicated he understood why she was
frustrated and wrote the letter to the U.S. Justice
Department.

On April 1, 2010, the Grievant was interrogated
by the Lottery regarding the letter she sent to the
Justice Department. (Joint Ex.3). Specifically, the
Grievant was told that the interrogation would “center
on” the letter, that she had to answer questions
“truthfully and honesty,” and that a failure to answer
a_question. at all “could be perceived as misconduct
for each o,ne (Jomt Ex. 3, at pg. 1). In the interrogation
1L;he1 Grlevant readlly admitted that she wrote the
January 23, 2010 letter and signed it. (Id. at 2 & 5).
The drlevant was asked to explain what criminal
activity she was referring to, specifically naming the
perpetrators and the dates of the events. She responded
“no ¢comment.”. (Id. at 2). She was asked to name
employees who she claimed were “afraid to speak-out”
and'shé answered “no comment”. She was asked who at
the Lottery had chosen her for “extermination,” as
shigalleged in her letter and she responded “no
comment”: She was asked who gave false testimony
about her and she responded “no comment.” She was
sked, whom she told about the alleged incidents
described in her letter and she said “no comment.”
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The Grievant was asked a multitude of questlons about
what was contained in her letter to: the federal
government to which she responded ‘no, comment

However, when asked if she enJoyed wor kmg‘ at the
Lottery, the Grievant responded “yes.”

At the hearlng, the Grievant stated that she typed
the letter at home. She also stated that she sent a
copy of her letter to the New York State Offlce of the
Inspector General. : R TS B

The Lottery called Lisa Fitzmauficé':'as a Witﬁess'f
She is the Director of Human Resources and has been
in the position for six-years. Prior to working with
the Lottery, she was with the Division of Budget and
Civil Service. ‘ . U

Fitzmaurice stated that the Code ‘of Ethics pohcy
applies to all employees and it requires employees to
be “truthful” and act w1th “mtegmty

Fitzmaurice went through the Grievant’s letter
in her testimony and denied the allegations. the
Grievant had made in the letter about Lottery. She
stated that Lottery had no knowledge of many of the
incidents described in the letter. Once Lottery obtained
a copy of the letter, it placed Ms. Rivas on leave and
sent her to the Employee Health Service (EHS), on
February 1, 2010. On March 23, 2010, EHS found that
the Grievant was fit for work. After receipt of the
letter, the Grievant was interrogated on April 1, 2010
and suspended without pay the same day. The NOD
was issued on April 7, 2010.. .

Fitzmaurice stated that the Lottery is seeking
termination of employment, because it was determined
that the Grievant cannot effectively perform her job;
she is no longer trustworthy; she would interfere
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with operations; and, the letter demonstrates that
she lacks integrity to-be a Lottery employee. However,
Fitzmaurice acknowledged that Ms. Rivas has a right
to report wrongdoing at the Lottery.directly to the
Inspector General’s office and other authorities without
first having to go through Lottery management. -

The Lottery also called Jennifer Givner, the Dir-
ector of Communications for Lottery as a witness.
Givner was a new employee to the Lottery. She started
in February 2009 and prior to this position she worked
in the Governor’s press office for Public Safety.
Givner wanted to see the Grievant removed from her
job because she was not happy with Ms. Rivas’ work
performance. Givner claims she kept a journal on Ms.
Rivas from June 2009 until the Grievant’s suspension
(approximately nine months) which amounted to 17
pages. The journal was not put into evidence, nor
was it made available at the hearing. It must be kept
in mind that the Grievant is not charged with poor
Wc:)‘ﬂ‘i performance.

LU G DUV AP .

R I . Argument

L, ,.The Grievant Is Not Guilty of Violating Either
..+ the Lottery’s Ethics Policy or the Public Officers
Law Because of the Letter She Sent to the U.S.

Department of Justice '

There-can be no dispute that the Grievant has a
right to write a letter to the U.S. Department of
Justice. The First Amendment.of the U.S. Constitution
states: -, :

FL

"Conigress shall make no law respecting an
establishment of religion, or prohibiting the
+++ free exercise thereof; or abridging the free-
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dom of speech, or the press; or the rlght of ‘
the people peaceably to assemble, and to ) '
petition the Government for a redréss” of

grievances. (emphasis added) oo

'I"'l

The U.S. Supreme Court has held that “gvery.
citizen has the right to petltlon the Government for a
redress of grievances.” U.S. Const. amend 1. "Bill
Johnson’s Restaurants, Inc. v. NLEB, 461 U S 731
741, 103 S.Ct. 2161, 76 L.Ed.2d 277 (1983).

Ms. Rivas testified about why she wrote the Ietter
and stated that she, in fact, believed people assomated
with the Lottery have tried to harm her and her famlly
for several years. In fact, the New York State Inspectm
General’s office issued a press release on February 2,
2010 that it had concluded that a former Public
Information Officer of Lottery, John Carlson had,
after he was fired, improperly eavesdropped and
accessed the Lottery’s computer network in an attempt
to retaliate against his former bosses. (Ex. G-1) The
Grievant worked under Carlson before he retired and
sent a letter to the IG about him on January 10, 2008.
(Ex. G-4). Apparently, the Grievant had good cause
to be concerned about what Carlson was capable of.

In any event, whatever one may think of Ms. Rivas’
letter, its mailing to the U.S. Justice Department
and Governor Paterson does not violate either the
Lottery Code of EtthS or the Public Officers Law.

The Code of EtthS is clearly aimed at corruption
within the agency where.an employee is profiting or
attempting to profit from his/her position in dealings
with outside entities. It is also intended to minimize
conflicts of interest by employees The purpose clearly
states that in conductmg the business of the Lottery,
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employees are in contact with consultants, contractors,
agents, individuals who participate in Lottery games,
and the general public. Therefore, the public “must
be free from improper influence or favoritism;”
employees must perform a full day’s work for a full
day’s pay in an efficient manner; employees must be
“honest and above reproach” and avoid activity that
is unethical and illegal. (State Ex. 1, pp.1-2). Employees
must avoid “conflicts of interest,” such as engaging in
outside employment which would compromise their
duty to the Lottery; refrain from disclosing confidential
lottery information; and not accept privileges, money
or give the impression that they can be bribed or
compromised. An employee must also avoid certain
outside political activities that compromise their
duty to the Lottery. There are restrictions on the
personal use of Lottery property which an employee
must avoid. Significantly, a lottery employee must
report fraud, corruption, criminal activity and wrong-
doing.to. the New York State Offlce of the Inspector
General :

Clearly, the ethics provision is not intended to
i)reveht employees from writing letters to the U.S.
Department ‘of Justice, nor can it since all employees
and c1tlzens have that right.

n addition, § 74(3)(h) of the Pubhc Officers Law
cannot pII'_Ohlblt the writing of such a letter for the
same reason. The section states, in pertinent part,
that an employee “should endeavor to pursue a course
of conduct which will not raise suspicion among the
public that he is likely to be engaged in acts that are
in violation of his trust.” Again, the provision is inten-
ded to prevent corruption and conflicts of interest by
public employees. See § 74(2) of the Public Officers

TR ATIEEY WA I
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Law (“No...employee . ..should have an:interest,
financial or otherwise, direct or indirect, or engage in
any business or transaction or professional activity
or incur any obligation of any nature,  which is in
substantial conflict with the proper discharge: of
duties in the public interest”). Again, writing: a-letter
to a government agency about what the. employee
perceives as criminal activity is not what th:iés,,_s_,tvat‘ute

is intended to address. e ey e

- II. The Grievant Is Not Guﬂty of Mlsconduct for
Answering Many of the Questlons in the
Interrogation of April 1, 2010, with the Respopse
“No Comment” Because the Questmns Related to

Her Communication with the Federal Govemment
and the Information Sought Was Privileged

The questions that were asked of the Grievant
during her interrogation dealt with the content of her
letter to the U.S. Justice Department, Civil Rights
Division. The letter was a privileged communication
between the Grievant and her government. Moreover,
the interrogation was improper because, as noted in
Point I, the writing and sending of the letter did not
constitute misconduct and therefore, the Lottery should
not have been questioning the Grievant about the
content of the communication in the first place.

The Lottery gained possession of the Grievant’s
letter, which made accusations of wrongdoing by the
agency, from the Governor’s office. At that point
there existed an adversarial relationship between the
Grievant and the Lottery because the Grievant was
seeking legal representation by the Civil Rights
Division; she believed she was being abused because
she is a “black Hispanic” woman. (Joint Ex. 5). In a
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prior letter to the Justice Department, the Grievant
alleged that the Civil Rights Act of 1964 was being
violated by the Lottery in its treatment of her. (Ex.
G-5). In other words, this matter is similar to a
situation where an employee files a complaint of dis-
crimination or improper practice charge with a
governmental agency like the New York State Division
of Human Rights or the Public Employment Relations
Board.

In such a situation, a State agency cannot use
the interrogation process to probe the merits of an
employee’s claim of discrimination or improper practice,
no matter how outlandish the claim. In other words,
if an employee filed a complaint of sexual harassment
with the State Division of Human Rights stating that
the Lottery allowed senior employees to sexually harass
lower level employees with impunity, the Lottery would
be able to summon the employee to an interview
without counsel, question her on the merits of her
accusation, and then charge her with a disciplinary
infractioh because she refused to answer the questions.
Thé-employee has the right to file a complaint and
bnée she does, a legal civil proceeding exists between
the' parties! The right to send a letter to the Justice
Depdrtment is similarly privileged and the employer
cannot use the interrogation process as a discovery
mechanism to probe the merits of the complaint.

Tt should also be noted that Julie Barker, an
attorney for the Lottery was also present during the
interrogation. Therefore, since the Grievant was un-
represented by counsel she had a right to refuse to
HAsWer questions about her complaint. Consequently,
the Lottery cannot engage in an improper interrogation
and' then turn around and accuse an employee of

P A
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misconduct because she refused to answer Guestions
in the interrogation. The Lottery, if:it did not like
what the Grievant alleged in her letter could-have
sued her for defamation or obtained:a restraining
order but it cannot make a matter of free speech-and
convert it into a disciplinary action. - " &

III. There Is No Probable Cause to Suépend the
Grievant . , ey e

The Grievant did not have to be suspended because
there was no evidence that she was a danger to.herself
or others, or that she would interfere with operations,
as required by Article 33.3(g). In fact, the Employee
Health Service had previously examined the. Gr1evant
before the interrogation and the charges Were 1ssued
and found she was fit for work. The Lottery presented
no objective evident that the Grievant, subsequent to
the sending of her letter, demonstrated behavior that
was detrimental to her work performance or threatened
other employees. Thus, there was no probable cause
to suspend the Grievant pending the outcome of this
proceeding. Therefore, she should be retroactively
restored to the payroll to the date of her suspension.
April 1, 2010, regardless of the ultimate decision on
the merits of this disciplinary proceeding.

IV. If the Grievant Is Found Guilty, the Penalty of
- Termination Is Too Severe for the Infraction That
Was Committed '

Progressive discipline is appfopriate in this case
because the Grievant is a long-term State employee
with no prior disciplinary record.

- The IG’s Office found, .i,n. another matter, that
the Lottery may have improperly completed certain
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Civil Service Department documents in conjunction
with the hiring of an attorney at the agency, (Ex. G-
2). In response to this matter, the Director of the
Lottery, Gordon Medenica, stated in a letter dated
December 11, 2009, to Joseph Finch, Inspector General
that “possible disciplinary action” might result and
that at least there would be “counseling” on the proper
application of Civil Service rules. /d. Medenica further
explained that “in this case, the lack of assurance
that the [management] staff members who prepared the
position profile did not see the list of qualifications
for [the applicant] submitted to the Department made
it impossible to avoid the appearance of impropriety.”
Id ‘

The above-described incident could be charac-
terized as a breach of the Ethics Policy, but yet no
one was disciplined. The Grievant’s letter, while
characterized by the Lottery as “outlandish” and
“outrageous,” did no more harm to the Lottery then
the hbove-described incident. The Grievant is a lay
persotl, 'nbt a lawyer and therefore, her letter should
not be judged from a technical perspective. Clearly, it
én‘ﬁa‘ﬂéd an outpouring of emotional perception.

If the Grlevant is found gullty of any charge she
should not be terminated given her long years of
service to the State and her unblemished disciplinary
record To terminate the Grievant would violate the
prmmple of progressive discipline. As a consequence,
a penalty that is less than discharge and that fits the
offe_nse 1s the only approprlate penalty.

.n_mUnder the CBA, Article 33.4(f)(5) the Arbitrator
ha's broad authority to fashion a remedy. The Arbitrator
may. “devise ‘an appropriate remedy ... [and] direct
r’efe,r‘ral to a rehabilitative program in addition to a
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penalty.” Thus, if the Arbitrator believes that the
Grievant needs counseling or other rehabilitative
services he can direct such as a condition of rein-
statement. This option should be seriously considered
given the devastating effect loss of employment can
have on an individual and her family. o

Con¢lusion

For the above stated reasons, the Grievant should
either be found not guilty of all the charges, or if
found guilty of any of the charges, she should not be
terminated from employment. Furthermore, it should
be found that there was no probable cause to suspend
the Grievant pending a decision on the merits of the
case and back pay should be restored.

 Respectfully submitted,

/s Miguel G. Ortiz
- Senior Counsel

Cc: Julie Barker, Esq.
(Via Email, jbarker@lottery.state.ny.us)
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NOTICE OF CONFERENCE AND
PRODUCTION OF RECORDS -
(JANUARY 17, 2006)

STATE OF NEW YORK, EXECUTIVE DEPARTMENT
STATE DIVISION OF HUMAN RIGHTS
Empire State Plaza, Agency Building 2, 18th Floor
P.O. Box 2049, Albany, NY 12220
(518) 474-2705

Zelma Rivas,

Complainant,

V.

State of New York, New York State Lottery and
Executive Department, Division of the Lottery,
Nancy A. Palumbo, Director, Susan Miller, Assistant
and Acting Director, Gerald Woitkowski, Lisa
Fitzmaurice, Caroline Haperman, Mark Messcarolli,
James Murphy and Matt Raddler, As Aiders and

- - Abettors, Respondents, and, New York State,
Department of Audit and Control, New York State
Department of Civil Service, NYS Civil Service
Commission and George C. Sinnot, President of NYS
Civil Service Commission and Department as Aides
and Abettors; and, Necessary Parties.

Case No. 10104008
Federal Charge No. 16GA501892
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To: Zelma Rivas .
16 Old Talerico Rd, PO Box 284 ol Cel T
Ghent, NY 12075 R I N LI

You are hereby notified to appear and attend before
Rey F. Torres, the Reglonal Director of the New' York
State Division of Human Rights, or the duly des1gnated
representative, Daniel Reisman, Huiman Rights Spe-
cialist I, at the Division offices located at: Corning
Tower, 25th Floor, Empire State Plaza, P.O, Box
2049, Albany, New York, on Wednesday, February 8,
2006, at 10:00 AM, for a conference in connectmn
with the investigation in the above-captloned proceedmg
with respect to a charge that the Respondent violated
§296 of the Human Rights Law. You may brmg a lawyer
if you desire, but it is not necessary for you 'to do'so
However, the other side has also been so advised.

Please bring with you all other witnesses, books
records, papers, and documents pertaining to this
matter, including: -

NOTE: Due to security restrictions, it is absolutely
essential that all parties attending this conference
bring photo ID, such as a driver’s license. Also, if you
are bringing anyone other than listed below, please
advise Daniel Reisman (Investigator) at 518-474-1497
as to their names as soon as possible.

Complainanf 1s requested to bring the following:

(1) Names and daytime phone numbers of wit-
nesses to the alleged discriminatory acts,
and the specific incidents they will testify
about, including dates.

(2) NOTE: Owing to the one-year statute of
- limitations, only items referenced in Com-
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plaint Allegations No. 33 and following be
addressed in this conference.

Respondent is requested to bring the following
persons: (1) Liza Fitzmaurice (2) Carcline Haperman,
Supervisor (3) Mark Messcarolli (4) Matthew Raddler
(5) Nancy A. Palumbo, Director (6) Susan Miller,
Assistant and Acting Director.

Please contact Daniel Reisman, Human Rights
Specialist I, at (518) 474-1497 within five business
days of receipt of this notice, to confirm that you will
be attending the conference. NOTE: No adjournments
will be granted unless requested within five business
days of receipt of this notice, with suggested alternate
dates provided. Please address all requests, questions,
and other communication to Daniel Reisman, Human
Rights Specialist I, at the above number.

, . State Division of Human Rights

Vi oy

uepon ~ BY: [s/ Rey F. Torres

beovre e Regional Director
peers Tel: (518) 474-2705

SN KA Fax: (518) 473-3422

Dated: January 17, 2006

,.'jr; - Albany, New York

Geanre rrova

Ty oty N

T - < "
(2% A T S AR



App.85a

LETTER FROM THE Sl
REGIONAL DIRECTOR REY F. TORRES
(FEBRUARY 8, 2006) -~ .- i

STATE OF NEW YORK, EXECUTIVE DEPARTMENT ‘
STATE DIVISION OF HUMAN RIGHTS o
Empire State Plaza, Agency Buﬂdmg 2, 18th Floor
P.0O. Box 2049, Albany, NY 12220
(518) 474-2705

Did NOC. Set for 2/8 at 10: 00 R L AR T LA
Zelma Rivas 2pc 2/8/06 at 10:00 Conducted by DXR
Present: R R R R R
Zelma Rivas, Cpt 388-3330 .. el ih o
Gregg T. Johnson, Rsp. Atty 462- 0300 Pas
Carolyn Hapeman, Supervisor 388- 3360
Lisa Fitzmaurice, Director of HR Mgt. 388-3360
Mark Messercola, MVD 388-3453

Complainant’s attorney did not show or call. I
tried to call his office, but recording said the machine
1s not receiving any more calls. Owing to the fact that
Complainant is represented by counsel, she will not
participate, but may take notes. I will conduct this
conference with just the Respondents and will send
cpt. and her attorney, Robert E. Harris, Esq., a copy
of these notes, and 10 business days to respond.

In the beginning; Rps éaid_ no conciliation.

Allegation #35: DXR asked Messercola what was
his title. He said he was a motor vehicle operator, not
a security guard. Complainant did verify that he was
the person she was referring to in this allegation. He

denied making the alleged comment and denied that
he said anything negative to Complainant. {Mr. Mes-
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sercola then left} DXR said that if Complainant has
any witnesses in this alleged encounter, she and her
attorney are requested to furnish  him with this
information. DXR mentioned the statute of limitations
and stated that the investigation and this conference
would cover only the period of 2/3/04 to 3/3/05. Anything
prior to 2/3/04 would be barred by the statute of
limitations. '

Allegation #33: Fitzmaurice said this is false,
she denied referring to the incident. DXR stated that
if Complainant has any witnesses to this alleged
incident, she and her attorney are requested to furnish
him with this information.

Allegation #34: Hapeman denied saying this. She
said that she said “Welcome back.” DXR stated that
if Complainant has any witnesses to this alleged
incident, she and her attorney are requested to furnish
him with this information.

savrAdlegation #36: DXR asked: Who gave the evalu-
ation? Hapeman said she, and it was a total, annual
evaluation:: Her evaluation said she was performing
up-to-standard for the job. There were problems,
however, with #8 as to certain mistakes Complaint
had made as to info on winning tickets, where the
drawings were, how much money, the winner. Was
important. This category failed because Hapeman
said she had to constantly change Complainant’s
1nf0rmat10n to correct it. She said she talked to Cpt,
and Cpt was always receptlve This pertains to press
releases .

Allegatlon #37: NOTE Complainant is still
emplqyedn_by, Respondent. DXR asked Rsps: What is
Cgt:éi'gej;atqe now? Fitzmaurice said that on 6/30/05
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she became full-time at her request. She has full-
time tenured position now. DXR asked, What she had
at the times she filed her complamt Fltzmaunce
said she was tenured, had full‘timie"item; but hot

electtoworkfull time. - Ce Lt e g

Allegations 38, 39, 40~——not evidetitiaty' to present
facts.

Allegation #41: Fitzmaurice said the Complainant
is in full-time competitive position. Cpt. when hired
was full-time. She later elected part-time If.part-
time, they sign agreement which says the Lo’cte,ly and
require you to come back full-time, or she can demde
no longer to be part-tlme—lf full-ztlme Jposition,,is
available.

Johnson said that Exhibit 9 has the agreement
and approval to go part-time—8/1/96. Fitzmaurice said
cpt. stayed part-time till 6/30/05. She made the request
in May 2005. Wlth full-time employees they usually
hold that item. :

Allegation #42, not evidentiary to present facts.
Allegation #43 Cpt. is now full-time, with tenure.

DXR asked Rsps: Was cpt ever out any money
because of what happened? Fitzmaurice said no.

WHEREFORE:

Fitzmaurice sald cpt. was treated fairly. DXR
asked Fitzmaurice: Has Cpt. complained to you about
anything since the filing of her complaint? Fitzmaurice
said yes, recently alleged issue that is being investigated
at this point-under category of harassment. She
complained about January 17, 2006. Is the only
complaint. = -
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REPLY BRIEF OF APPELLANT, ZELMA RIVAS
(OCTOBER 9, 2018) -

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

ZELMA RIVAS,

Plaintiff Appellant,

V.

NEW YORK STATE LOTTERY,

Defendant-Appellee.

On Appeal from the United States District Court
for the Northern Di‘strict" of New York.

Ty ot ',_’3 T \;’F A

Zelma Rivas, Pro Se

- Post Office Box 4478,

Clifton Park, New York 12065.
(518) 605-4386.

PRELIMINARY STATEMENT

The plaintiff commenced this action on August
23, 2016 by a filing of a complaint with the U.S.
District Court for the Northern District of New York.
The complaint named the plaintiff's .employer, the
NYS Lottery. The complaint alleged discrimination,
harassment; retaliation, hostile work environment,
deprivation of property interest and liberty interest
in violation of the First and Fourteenth Amendments,
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Title VII of the. Civil Rights Act Qf 1964 42 UsC
§ 2000e. P

The Defendants motioned to dismiss the compléunt
under Federal Rule of Civil Procedure”12(b)(6)."The
District Court (Brenda K. Sannés) granted thé' Defen:
dants motion and dismissed the case. The plaintiff
appealed. Plaintiff asserts the District Court abused
its discretion. Discretion exercised to an end not
justified by the evidence, a judgement that is clearly
against the logic an effect of the facts as are found.
Plaintiff asserts the continuing violation éxception to
the Title VII limitation period. If a Title’VII plaintiff
files an EEOC charge that is timely as to any ircident
of discrimination in furtherance of an' on-going policy
of discrimination, all claims of acts of diserimination
under that policy will be timely even if they would be
untimely standing alone. The plaintiff alleges both
the existence of an ongoing policy of discrimination
and some non-barred acts of discrimination taken in
furtherance of that policy. The Court is asked to re-
examine the averments of the plaintiff in their entirety,
and to find that she established a prime facie case of
racial discrimination, harassment, retaliation, hostile
work environment under Title VII as timely and
plausible. R

STATEMENT OF THE CASE

A. Plaintiffs Employment

This action is brought on by, Zelma Rivas, a career
civil servant who began her career for the Employer
in 1981, to redress grievances based on racial harass-
ment, retaliation, deprivation of property interest
and liberty interest, permitting and allowing a hostile
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work environment, the denial of due process and,
other rights. Plaintiff states the deprivations and
menacing began immediately after she complained of
discrimination and harassment to the New York State
Lottery (NYS Lottery)! management. These depriva-
tions and menacing have not ceased.

In 1996, the plaintiff complained to Lottery
management and her union and advised them she
was subjected to discrimination and harassment by
her supervisor. In October 1997, the plaintiff filed a
complaint with the NYS Division of Human Rights
and, she filed another complaint with the Lottery.
In response to her complaint, Lottery management
ordered the plaintiff to be examined by the NYS
Dept. of Civil Service, Employee Health Service (EHS).
On October 15, 1997, Dr. Peter Andrus, NYS Dept. of
Civil Service, Employee Health Service (EHS) states:

“It appears from review of the material
!enclosed that much of the friction described,
bo1th by Mrs. Ely (Rivas) and those at work,

A ey
. 18 between members of her and the office. In
(o 1%

e ,ers Ely s (Rivas) previous employment with
| the State during the 14 years that she was
,employed with the State Health Dept. she
' apparently had no difficulty there, for no

such problems occur as documented in her
* chart” (Page 5).

[IE A

1.0n Februaty 1, 2013, the New York Division of the Lottery was
merged into the New York State Gaming Commission, which
thereby ‘assumed its functions, powers and duties. See L. 2012,
¢. 60, part A; N.Y. Racing, Pari-Mutuel Wagering and Breeding
Law §§117, 120, 121, 122 and 125; N.Y. Tax Law §§ 1602, 1603.
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In April 1998, the plaintiff ﬁled another com-
plaint with the Lottery and advised them she was
facing reprisal for her previous complamt because
her co-workers were harassing, bullylng and' mobbmg
her in the hostile work environment. In retahatlon
for her complaint, Lottery management, agaln ordered
the plaintiff to be examined by the (EHS) Every time
the plaintiff complained her co- Workers harassed
discriminated and bullied her, Lottery management
responded by publicly berating her, escortmg her out
of the Lottery building and ordering her to be ex-
amined by the (EHS). Lottery management used the
NYS Dept. of Civil Service, Employee Health-Service
(EHS), as a means of punishment against the plaintiff.

On May 27, 1998, Andrus changed h1s V1eWp01nt
and states:

“Again, in conclusion Mrs. Ely (Rivas) is fit
for duty with no significant psychopathology.
Addendum: In spite of the above summary I
would state to the Agency concerned, namely -
the NYS Lottery, that they continue to keep
a supervised but distant watch on Zelma Ely
(Rivas) because of a noticed borderline ten-
dency on one of her psychological tests,
namely the MMPI-2. Although this does not

- correlate with the remainder of her psych-
ological testing, it is important enough for
her to be watched, although my basic tenant
is-that she is still capable and fit for duty”
(Page 5). :

Andrus identified the problem at the Lottery as
friction between the plaintiff and the employees.
However, six-months later, Andrus, retaliated against
the plaintiff and directed that the Lottery manage-
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ment to keep the her under surveillance and monitor
her because of his interpretation of the results of the
MMPI—2. A questionnaire many argue is valid for
people who are English speaking people of European
descent and not valid across cultural, ethnic and
language barriers. Andrus’s directive that the plain-
tiff be kept under surveillance and monitored by
Lottery management, injured the plaintiff's profes-
sional reputation, deprived her of liberty, her free-
dom and a due process right to a hearing. Plaintiff al-
leges the Defendant’s violated the Due Process Clause
of the Fourteenth Amendment to the United States
Constitution “nor shall any State deprive any person
of life, liberty, or property, without due process of law”.

B. EEOC Charge

Plaintiff's complaint and attachments refers to
her discrimination action against the Lottery manage-
ment and Lottery employees. Assistant Attorney
General ‘(“AAG”) Roger W. Kinsey represented the
Defendants: in that action. On February 21, 2001 at
thei PJ.S.2District Court of the Northern District of
New: .York, Examination Before Trial (EBT) of
Plaintiff . Zelma Rivas, held at the State Office of
Astorney General, The Capitol, Albany New York.
See Rivas v. N.Y. Lottery, No. 00-cv-746, Dkt. No. 58
(N.D:N.Y. Mar 26, 2002), affd, Rivas v. N.Y. State
Lottery; 53 F. App’x. 176 (2d Cir. 2002). Kinsey states:

" “Why' don’t we do this: Why don’t you draw
1‘;‘.": the' booth for me. And we'll stipulate on the
“l ifecord that this will not be to scale, but is
R E LI - :

.., Simply’ representation so we know what
¥ "we're talking about. Plaintiff: Is this going
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to be used? Kinsey: Yes, .I’m.' goingto*ﬁé\(e
it marked?” . .. (Page (A-191)) = ' 5"; o

Kinsey harassed the plaintiff and,used hex draw-
ing to evoke contemptuous laughter during the pro-
ceeding. Harassment is a form of ‘employment dis-
crimination, a violation of Title VII of the Civil; Rights
Act of 1964. Kinsey attached a map-of the.Lottery
building with the exact dimensions of the iselation
room, where the plaintiff was held, as an Exhibit in
his Reply. Kinsey states: '

“the office area is fifteen feet'by hiné and
one half feet and has immediate access to
the security desk” (Page (A-112)). “ ... ;Now,.. .
let’s go back to the booth, ma’am. What. was ;..
your function in the booth?” Plaintiff; “My .1 .
function in the booth? They brought down
work and left it on the security table for me

to get. And I had to type it up and leave it

on the security table and call on the phone
and let them know when the work was
done ...” Kinsey: “I didn’t ask you about
the work station. I said, during-at any time
during your placement with the Lottery,
was there information available on how to
file a Civil Rights claim or grievance? Plain-

tiff: You said on the bulletin board? Kinsey:
Yes, on the bulletin board. Plaintiff: I had

no access to a bulletin board during that
time. Kinsey: You certainly had access prior

to the 20 months you went into that...”
(Page (A-207), (A-208)). -

Kinsey confirms the plaintiff ‘was kept in an isolation
room, specifically constructed to confine her, by the
Defendants, from July 20, 1998 thru March 6, 2000.
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During this period of isolation, the plaintiff, a union
member paying dues, was denied access to the agency
bulletin board. The board posted union information,
promotional opportunities, job vacancies, agency events
and various announcements. The plaintiff alleges she
was denied promotional opportunities because of her
status as a minority and her complaints of discrimi-
nation and harassment. '

The plaintiff could not be seen by any employees
or visitors because the isolation room was hidden
from sight. The plaintiff was situated behind a door
used only by non-lottery security personnel who had
to walk past the plaintiff to get to the lobby desk.
Plaintiff was instructed by Lottery management to
leave her completed work assignment on the lobby
desk, call the Marketing office, located on the 5th
floor and, a Lottery employee would pick up her work
from the lobby desk. Plaintiff was denied access to all
Lottery offices. When Lottery management wanted to
mest with the plaintiff, the plaintiff was escorted by
g Tuottery employee to the 5th floor and, when the
hiedtitiz was dver, she was escorted back to the isola-
tion room: The plaintiff was humiliated and treated
liké "4 ¢riminal. As a result of the forgoing, the
plaintiff filed a complaint regarding the violation of
her *Civil Rights and disparate treatment with the
NYS Division of Human Rights and subsequently,
the EEOC and the U.S. District Court.

+ - Kinsey violated Title VII unlawful employment
practices which prohibits employment discrimination
on“the basis of race, color, religion, sex or national
origin when he asked the Plaintiff to answer ques-
tiong that violate Title VII of the Civil Rights Act of
1964. Kinsey asks the plaintiff:

.
R R Y R Ch T
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“Kinsey: Are you married? Plaintiff: T'mi
divorced. Kinsey: Children? Plamtlff Yes.
Kinsey: How many? Plaintiff: Two.’ Iunsey
Boy and a girl. Two boys. Two girls? Plaiti
tiff: A boy and a girl. Kinsey: And, m4’am;
your ethnic background? Plaintiff: Hispanic.
Kinsey: And are you a citizen of ‘the Umted
States? Plaintiff: Yes, I am: Kinsey: Natt-
ralized or born here? Plaintiff:’ ‘Borh here
Kinsey: And where were you born? ’Plamt1ff
I was born in New York City. Kmsey‘And
do you have other family in New York City?
Plaintiff: Yes, I do. Kinsey: Do you have
other family here in the area? Plaintiff: Yes,
I do. Kinsey: Where do you currently reside,
ma’am? Plaintiff: I reside in Ghent New
York. Kinsey: And that is at 16 Old...
Plaintiff: Talerico. Kinsey: Thank you. Road?
Plaintiff: That’s correct. Kinsey: Okay. And
it's T-A-L-E-R-I-C-O Road? Plaintiff: That’s
correct. Kinsey: Okay. And how long have
you been living there? Plaintiff: Three years.
Kinsey: Do you own or rent? Plaintiff: I just
live there. Kinsey: Does the house. belong to
a relative? Plaintiff: Yes, it does . . . Kinsey:
Are you currently being treated by a psych-
ologist or psychiatrist? Plaintiff: No, I'm not.
Kinsey: Have you ever been treated by a
psychologist or psychiatrist? Plaintiff: NYS
Health—I need a moment please. No. Kinsey:
You've never been - treated—Plaintiff: No.
Mr. Harris (plaintiff's attorney):

“Just for appoint of clarification, the health
—CSEA did have the health department
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examine, but it’s not treatment.” ... (Pages
(A-120), (A-121), (A-122), (A-124)). Mr. Harris
(plaintiff's attorney): “I'm sorry, Civil Service
Department, not CSEA.” Kinsey: Maybe I
can clarify this. Ma’am, you were examined
by a Civil Service Health Services doctor by
the name of Dr. Andrus? Plaintiff: That’s
correct. Kinsey: And that would have been
in October 15th, 1997? Plaintiff: I'm not
sure of the date. I'd have to look that up for
you. Kinsey: And again, a second time he
examined you on or about May 21st, 1998?
Plaintiff: He examined me a second time, but
I'm not sure of the day. I'll also have to look
that up. Kinsey: Can you tell us, ma’am, when
your last physical examination occurred?
Kinsey: Could you clarify exactly what type
of physical—just a regular physical exam?
Plaintiff: Just a regular physical examin-

ation? Mr. Harris (plaintiff's attorney): “Just
an 1ovelall general health exam?’ Kinsey:
“Yes ” Plaintiff: I'm not sure of the date, but
gt;_w‘a‘s‘wmhm a year. Kinsey: Okay. And that
was not for a specific problem, medical or-.
Plaintiff: Just a general exam. Kinsey: And
you have no current medical problems?
Plaintiff: No, I do not. Kinsey: Any past
medical problems? Plaintiff: No. Excuse me,
I had my tonsils removed. .. . Kinsey: And
no .past history of emotional or psychol-
ogical problems? Plaintiff: No. Kinsey:—
beyond the examinations order by Civil
Service. Plaintiff: No. Kinsey: Okay. Any past
problems with memory loss? Plaintiff: No.
Kinsey: Any current problems with memory



loss? Plaintiff: No... .. (Pages (A 1?‘5) (A
126)). e

Timothy Connick, Esq., replesen’cmg the..Civil
Service Employees Association (CSEA), also:in attend-
ance at the (EBT) and, a mandated reporter,.sanc-
tioned the Title VII of the Civil Rights Act of 1964,
violations. According to the EEOC, questions regarding
a person’s marital status, the number and/or. ages.of
children, are frequently used to discriminate against
women and is viewed as non-job-related and,problem-
atic under the Civil Rights Act of 1964—T1t1e “VIIL
Plaintiff alleges Kinsey and Connick used the.degal
proceeding as a means to perform illegal actions.. . .. .

Prior to commencing a Title VII action in federal
court against a defendant, a plaintiff must file a
charge with the EEOC or the New York State Division
of Human Rights naming that defendant. See John-
son v. Palma, 931 F.2d 203, 209 (2d Cir. 1991) (citing
42 U.S.C. § 2000e-5(e)). Plaintiff did not charge Defen-
dant CSEA in her EEOC and Division of Human
Rights Complaint. “So as to not frustrate Title VII's
remedial goals [,] . . . courts have recognized an excep-
tion to the gene1a1 rule that a defendant must be
named in the EEOC complaint.” 1d. (citation omitted);
see also Gilmore v. Local 295, Int] Bhd. Of Team-
sters, Chauffeurs, Warehousemen & Helpers of Am.,
798 F. Supp. 1030, 1038 (S.D.N.Y. 1992). This excep-
tion, referred to as the “identity of interest” exception,
“permits a Title VII action to proceed against an
unnamed party where there is a clear identity of
interest between the unnamed defendant and the
party named in the administrative charge”. Johnson,
931 F.2d at 209 (citations omitted).
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The. Third Circuit in Glus v. G.C. Murphy Co.,
562 F.2d 880, 888 (3d Cir. 1977), set out a four-part
test, which the Second Circuit adopted in Johnson, to
determine whether an “identify of interest” exists,
thereby excusing a plaintiff's’omission of a defendant
from her EEOC charge.’

The four factors are:

“1) whether the role of the unnamed party
could through reasonable effort by the com-
plainant be ascertained at the time of the
filing of the EEOC complaint; 2) whether,
under the circumstances, the interests of a
named [party] are so similar as the unnamed
party’s that for the purpose of obtaining
voluntary conciliation and compliance it
would be unnecessary to include the unnamed
party in the EEOC proceedings; 3) whether
its absence from the EEOC proceedings
resulted in actual prejudice to the interests
of the unnamed party; [and] 4) whether the
unnamed party has in some way repre-

da :ser}ted to the complainant that its relation-

o
"o tllge‘named party”.

Johnson, 931 F.2d at 209-10 (quotmg Glus, 562 F.2d
at 888)

In a 1ette1 dated April 9, 2013 addressed to the
p1a1nt1ff from David Ging, Investigator, U.S. Equal
Employment Opportunity Commission (EEOC), Buffalo
Local Off1ce Ging states: .

LR AN
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“1. have reviewed the investigative folder
525:2011-00284 (previously filed by you) and
I have -spoken with the investigator who
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was assigned to that case. I learned that the
'NYS Lottery made the initial dec1510n o Fire e
you years ago and never changed thelr"
position” (Page 4). S

In response to the plaintiffs- compzlamt; Gmg,
states he spoke to the investigator. assigned: to:her
case and learned the NYS Lottery made a‘decision to
fire her (years ago) and never changed their position.
This decision is’ why Lottery management:targeted
the plaintiff and commenced a series of continuous
and protracted acts of discrimination, harassment,
workplace bullying, workplace mobblng, _Workpla(;e
humiliation, degradation, devaluing, dlscredltlng and
annoyance with the purposeful intent of termmatmg
the plaintiff's employment or forcing the her to qult
and/or commit suicide.)

Plaintiff was excessively monitored, kept under
constant surveillance,-subjected to ‘pressure, tension,
ostracized and rebuffed by her superiors and fellow
employees. Plaintiff- was repeatedly falsely charged
with misconduct and made the object of numerous
baseless disciplinary proceedings. The plaintiff main-
tains the 1nv1d10us motivation for the on-going dis-
crimination, retahatlon and harassment is retalia-
tion for her complaints to her Employer, law enforce-
ment, various NYS Agencies.and the EEOC. The
Defendants conduct demonstrates their furtherance
of the on-going policy of discrimination, retaliation
and hostile work environment(s).

Lottery management filed numerous false instru-
ments in state and federal courts. For example, while
the plaintiff was in the isolation room, Lottery manage-
ment specifically constructed to confine her, Lottery
management submitted documents that gave the
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appearance the plaintiff worked in an office with other
employees. On March 3, 2000, Lottery management
presented the plaintiff with an evaluation for the
period May 19, 1998 to May 19, 1999. The plaintiff
refused to sign the evaluation because the evaluation
gave the appearance she worked in an office with
other Lottery employees during the time she was
confined in the isolation room. (Page 24, Page 25).

On March 6, 2000, the day before a NYS Divi-
sion of Human Rights hearing, the Lottery Attorney
and Affirmative Action Officer, moved the plaintiff
into the Press and Community Office. On March 7,
2000 at the NYS Division of Human Rights hearing,
Lottery management were asked to provide a “list of
all employees in the office in which Complainant
works, to include, in chart form, name, date of hire,
and race” (Page A-309). Lottery management employ-
ees did not disclose the egregious fact that the plain-
tiff was forced to remain in an isolation room, they
gpecifieslly constructed to confine her in, for almost
tworyears. Plaintiff alleges the Defendants used the
isolation:room as a means to force her to quit her job,
e6mniit"ddicide or terminate her employment. Lottery
mianagenerit’s decision to fire the plaintiff is con-
firied by Ging’s (EEOC) response to the plaintiff's
complaint; ° '

'On February 8, 2006, at a NYS Division of Human
Rightshehring, Assistant Attorney General (‘“AAG”)
Gregg T. Johnson, appeared for the Defendant and
said he would not conciliate with Zelma Rivas, the
plaintiff. Johnson’s refusal to conciliate was docu-
metted in-writing by the NYS Division of Human
Rights' employee, appearing for the Agency. The
plaintiff filed a timely complaint with the EEOC;

ravbe - N
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However, Johnson’s refusal to conciliate’hinderdd the
plaintiffs ability to comply with the precondition to
filing a Title VII claim in federal’c()ui'tl ‘to“pui'sue
available administrative remedies.' The" planitlff was
again denied the opportunity to negot1ate or resé)lve
the issue before proceeding to court: vAS a result the
plaintiff could not .initiate the prescrlbed admm—
istrative procedure, pursue them to their appropnate
conclusion and await the final outcome ‘befoi'é“seek-
ing judicial intervention. Johnson in hlS 1efusal to
conciliate, acted in an arbitrary manner and’ ‘failed 1n
his duty to serve as the “People’s Lawyer”. The guar+

dians charged with the statutory and common‘ 14w
powers to protect the civil rights of all ‘Néw Yorkers
and promote equal justice under law. The Defendants
conduct confirms the furtherance of the on-going
policy of discrimination, retaliation and hostile work
environment(s). Plaintiff is entitled to the benefit of
the continuing violation exception, which provides
that, “if a Title VII plaintiff files an EEOC charge
that is timely as to any incident of discrimination in
furtherance of an ongoing policy of discrimination, all
claims of acts of discrimination under that policy will
be timely even if they would be untimely standing
alone (internal quotation marks omitted)”. Chin v
Port Auth. of N.Y. & N.J,, 685 F.3d. 135, 155-156 (2d
Cir. 2012). (quoting Lambert v. Genesee Hosp., 10
F.3d 46, 53 (2d Cir. 1993), abrogated on other grounds
by Kasten v Saint-Gobain Performance Plastics
Corp., 563 U.S. 1(2011). “To trigger such a delay, the
plaintiff ‘must allege both the existence of an ongoing
policy of discrimination and some non-time barred
acts taken in furtherance of that policy.” Fahs
Constr. Grp. Inc..v Gray, 725 F.3d 289, 292 (2d Cir.
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2013) (quoting 2013) (quoting Harris v. City of New
York, 186 F.3d 243, 250 (2d Cir. 1999)).

Plaintiff's complaint alleges sufficiently that the
Defendant’s conduct was .part -of a discriminatory
policy and/or mechanism. Plaintiff establishes and
alleges the incidences of discrimination, retaliation
and hostile work environment occurred within the
limitation period. As a precondition to filing a Title
VII claim in federal court, a plaintiff must first pursue
available administrative remedies and file a timely
complaint with the EEOC". Hardaway v. Hartford
Pub. Works Dep’t, 879 F.3d 486,489 (2nd Cir. 2018).

C. Plaintiff’s Post-2010 Allegations

On February 1, 2010, Lottery, personnel director,
Lisa Fitzmaurice, and members of Lottery manage-
ment, in front Lottery employees, hand delivered a
letter to the plaintiff and ordered her to be examined
by the NYS Dept. of Civil Service, Employee Health
Serv1ce (EHS) and, escorted her out of the Lottery
b'l’ﬁldmg Fltzmaunce sent the plaintiff a letter dated
March:26, 2010 and states:

])f © éctia

th1s is to confirm that the Employee

’('!"Health Service has advised us that based

""" \pon their medical evaluation of February
24 and March 17, 2010 as pursuant to
' Section 72 of the Civil Service Law, it is their
COns1de1ed medical opinion that you are able
"'to perform the full duties of your position at
' this time. Therefore, this is to advise you

* that effective April 1, 2010, at 11:00 a.m.
you should return to work and report to the
Lottery Guard Station at Lottery Central at
11:00 a.m.” (Page 26).
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As instructed, the pla1nt1ff reported to work and
was interrogated. Lottery management commenced
with an interrogation proceeding agamst the pla1nt1ff
to secure her constructive dlsm1ssal because ‘they
were not able to discharge her from employment on
medical grounds by means of the repeated use of the
NYS Department of Civil Service, Employee Health
Service (EHS). An unlawful pattern ol' pral:tme
Lottery management explo1ted for years '

On August 23, 2010 Unemployment Insnrance
Appeal Board, Administrative law Judge LCharles
Essepian, states: B L TR

“Over the course of the claimant’s’ einploy-
ment, the claimant reported several 1nc1dences
that she believed violated her human® r1ghts,
civil rights, employee rights and rights that
she had through her union. On January 23,
2010, the claimant wrote a letter to her
~ employer notifying them that her complaints
have gone unanswered and that there are
continuing acts by the employer causing her
and her family to suffer. The claimant cited
specific acts of what she believed were viola-
tions of her rights, discrimination, harassment
among other things. As of the result of the
letter, the employer suspended the claimant
with pay beginning February 2, 2010, and
required her to get a mental health evalua-
tion to see if she was. fit for work. The
claimant complied with the employer’s direc-
tive and after undergoing her evaluations
was found to be fit for work. By Confidential
Memorandum dated March 26, 2010, the
claimant was ordered :to return to the work
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site on April 1, 2010, where she would
undergo an interrogation by the employer.
The memorandum notified the claimant that
“Your participation is mandatory, failure to
appear - may result in -disciplinary action’
against you, including termination of your
services. No other instructions or warnings
were provided to the claimant. On April 1,
2010, the claimant reported to the inter-
rogation and was represented by two union
officials. At the interrogation the human
resource manager for the department for
whom the claimant worked as the claimant
a series of questions about statements and
accusation made in her January 23, 2010.
The claimant replied to all questions asked
of her, except one “No comment”. The claim-
ant was subsequently discharged for failing
to cooperate in the interrogation process on
April 1, 2010. Opinion: Pursuant to Labor Law
Sectlon 593(3), a..claimant is disqualified
frpm Teceiving benefits after having lost
employment through misconduct in connec-
tion. w1th .employment. Pursuant to Labor
Law Sectlon 527, the wages paid in such
emplpyment cannot be sued to establish
future claim for benefits. The credible
evidence establishes that the claimant was
discharged for failing to cooperate in an
interrogation with her employer on April 1,
2010. Based on the test1mony and evidence
before me, I find that there is no evidence
t‘hatr’_che claimant was aware her failure to
cooperate in -the interrogation would be
grounds for dismissal. Significantly, the
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claimant was only placed on notice by letter
dated March 26, 2010, that her partlclpa-:.fv
tion at the interrogation was ‘mandatory.”
Furthermore, the transcript from the inter-
rogation on April 1, 2010 is devoid of warning
the claimant that her failure to cooperate'or
failure to answer questions. could: be: or
would result in her dismissal. Accordingly;-I
find that the claimant’s actions do not ‘rise
to the level of misconduct under the . Unem-
ployment Insurance Law” (Exhibit H) SR

Essepian states the testlmony and ev1dence of
the transcript of the interrogation is devo1d of Warmng
the plaintiff that her failure to cooperate or fallure to
answer questions could result in her dlsmlssal
Essepian found the plaintiffs refusal’to’ paltlclpate
in the interrogation on April 1, 2010 did not rise to
the level of misconduct under the Unemployment
Insurance Law” (Exhlblt H).

In a letter dated October 12, 2010 addressed to
the plaintiff from Mike G. Ortlz Semor Counsel CSEA,
he states:

“I am in receipt of__ your correspondence dated
October 8, 2010. While I understand your
decision not to accept the award, I want to
remind you that the arbitrator indicated at
the end of the hearing that there is a
possibility he will terminate you from state
service. It appears that the arbitrator may
believe you fabricated these stories for some
ulterior purpose and, therefore, you were
dishonest and tried to bring disrepute on
the agency. I urge you to give this settle-
ment one more thought and to please call
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me upon receipt of this letter: to advise of
your final decision. I must give the arbi-
trator your decision by close of business on
October 10, 2013. If I do not hear. from.you
by 4:00 p.m, I will have no choice but to
advise him that you have decided not to
accept the award. Thank you for your atten-
tion to this matter” (Page 29).

Ortiz urged the plaintiff to resign'and accept the
consent award from the Defendants. The “consent
award” states:

“This case was heard September 21, 2010 at -
Latham, New York before Allen DeMarco,
Arbitrator. In full resolution of the Notice of
Discipline dated April 4, 2010: (1) The Griev-
~ant will voluntary resign from her position
as a Secretary 1, salary grade 11, with the
Employer, effective COB on December 31,
2010. A copy of her resignation letter 1s
attached as Appendix A to this agreement.
The Grlevants resignation shall be irrevo-
cable and her employment shall not extend
beyond such date for any reason. The Griev-
ant’s use of her leave accruals prior to May
1 2010 shall remain unchanged and shall
not be affected by this award. The Grievant
shall be placed on administrative leave
gffective from May 1, 2010 through and
» 1ricluding December 31, 2010 and shall be
awiipaid the salary due to her as a Secretary 1,
Grade.11 during such period. (5) The Griev-
ant agrees that she will neither seek nor
obtam employment with the employer at
any. future time. (6) No aspect of this Award

ji‘l-”n_ ;{(\\’.
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may be used as a precedent for .OF: mtro-
duced in any current or future dlsmphnary
action taken against another employee ThlS -
Award has been made in accordance'’ w1th
Section 33.4(f) of the CSEA/ASU State Cons
tract. Allen DeMarco, Arbitrator”(Page 32):-

The “consent award” demanded the plamtlff agree
never to work for her Employer, the State of New York.
This demand deprived the plaintiff of her’ hbelty and
denied her equal opportunity for employment As
evidenced by the documents the p1a1nt1ff submltted
with her complaint, DeMarco and the Defendants
falsely charged the plaintiff with m1sconduct and
terminated her employment because she 1efused to
accept their “consent award” and re31gn Furthe1 more,
had the plaintiff succumbed to the duress” forced
upon her by the Defendants and resigned, her right
of eligibility to claim unemployment insurance bene-
fits would have been forfeited and she and her chil-
dren would have been forced into homelessness.

~ Lottery attorney, Julie Barker, in her Post
Hearing Statement dated November 15, 2010 states:

. Charge #1 Code of Ethics for Lottery
Employees . .". “Grievant violated this violated
-this policy when she wrote and sent the
letter to the Department of Justice and the
Governor of the State of New York”. ...
Charge #2 Public Officers Law Section 74(3)(h)
requires a public employee to endeavor to
pursue a course of conduct that will not raise
suspicion among the public. .. “The letter
falsely stated that the Lottery committed
criminal acts - against the Grievant, her
family and other people” . . .. Charge #3 Griev-
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ant failed to obey a direct verbal order to
cooperate in answering questions during the
Interrogation conducted by the Lottery . ...
Charge #4 Grievant interfered with the
Lottery’s ability to conduct the Interroga-

»

tion and any appropriate investigation . ...”.

Plaintiff maintains that the evidence provided,
herewith, negates the validity of the false charges
imposed by Lottery management and refutes their
allegations in its entirety. It is inconceivable Lottery
management would offer the plaintiff a “consent
award” if the allegations levied against her were
true. This is further evidence that the charges against
the plaintiff are false and proof that Lottery manage-
ment fabricated the charges against the plaintiff in
order to terminate her employment.

At the Arbitration, the plaintiff testified, under
oath, she was confined in an isolation room at the
Lottery, for more than 20 months. Kevin Brannock,
CSEA local president, testified, under oath, that the
plalqtlff was confined in an isolation room at the
Lotter ery | for more than a year. Lottery Attorney, Julie
Barker. and Personnel Director, Lisa Fitzmaurice,
testlﬁed under Oath, that the plaintiff was never in
an 1solat10n room and, ¢ 1t never happened Bannocks
tion room for more than a year was omitted from the
Opinion and Award signed and dated September 21,
2010-by Arbitrator, Allen DeMarco (Page 21). Barker
and Fitzmaurice’s false testimony was also omitted
from *the: Opinion and Award. The omission of the
false Oath by Barker and Fitzmaurice contributed to
the assurance that the outcome of the Arbitration
was affirmed in the Lottery’s favor. Supervisor,
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Jennifer Givner, testified under Oath that ishe kept
a daily diary on the plaintiff. When ask‘edu by.CSEA
attorney, Mike Ortiz to produce the diary,.Givner
refused. Givner’s admission of maintaining a daily
diary on the plaintiff and her refusal to produce. the
d1a1y was also omitted from the Op1n10n and Award:"

4 “\:(! ¢ ‘(17 ',."H

At the arbitration, plalntlff submltted po,hce
reports, letters of complaints addressed:- to. her
Employer; law enforcement; the US Dept. of Justice;
the US Dept. of Justice, Civil Rights Division; various
NYS Agencies, re., NYS Lottery, NYS Inspector
General’s Office, NYS Dept. of Labor NYS Attorney
General’s Office, EEOC and other government agenmes
The plaintiff's documents describe years of suffermg
while enduring workplace mobblng and’ workplace
bullying; harassment and stalking at work ‘and out of
the workplace; and, numerous attempts made on her
life and the lives of her children. The plaintiff testified
under Oath that the menacing began immediately
after she complained of discrimination and harass-
~ ment to Lottery management in 1996. Plaintiff's docu-
ments, submitted at Arbitration, corroborated her
testimony. |

After the plaintiffs wrongful termination from
NY Lottery, she was hired as a temporary employee
at the following jobs. Identical to the mistreatment
she suffered at the NY Lottery, plaintiff was targeted,
stalked, harassed, mobbed and bullied.

e July 2010, Kelly Services assigned the plain-
tiff work as a Secretary for the NYS Depart-
ment of Health, HIV, Aids Institute, Empire
State Plaza, Corning Tower, 3rd Floor, Albany,
New York. Plaintiff was one more than a
dozen temporary employees hired to work for
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Agency. Plaintiff was the only employee not
offered a permanent position.

August 2011, plaintiff applied for an Admin-
istrative Assistant(AA) position with Home-
land Security, FEMA in Albany, New York. In
September 2011 plaintiff was interviewed by
Mark Sooy (571) 405-1921 and another Home-
land Security employee and, hired. Homeland
Security employee Wendy Laundri, Internal
Affairs (540) 220-2069 was asked to escort the
plaintiff to Human Resources (HR) so she could
complete paperwork and get fingerprinted.
Laundri, advised Natalie from (HR) the plain-
tiff was hired for the position. Natalie advised
Laundri the plaintiff should not have been
hired and, she would send other candidates to
be interviewed that could be hired for the
position. Plaintiff left Homeland Security and
immediately called the NYS Inspector General’s
Office (IG). Plaintiff spoke with an (IG) employee
and explained to her that the NYS Attorney’s
General’s Office employees and the NYS Lottery
management were relentlessly pursuing her and
deliberately thwarting her efforts to obtain
employment and remain employed.

September 2011, Kelly Services Employment
Agency, 125 Wolf Road, Albany New York,
assigned the plaintiff to work a claims posi-
tion with M & T Bank, 313 Ushers Road,
Ballston Lake NY 12019. Plaintiff was targeted
and harassed. The relentlessly harassment
forced the Plaintiff to resign on 11/4/11.
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e April 2012, Snelling Personnel Services  Agency
assigned plaintiff to work at*Valué iOptions,
12 British American Boulevard; Liathdm, New
York. Plaintiff was targeted. :The" relemtless
harassment forced plaintiff to res1gn e

e June 2012, Manpower Employment Agency,
1450 Western Avenue, Albany NY" ass1gned
the plaintiff to work as an Ed1tor1al Assistant
at Lexis Nexis, Broadway, Alba!ny Nfev'v‘York
Plaintiff ‘s employment ended on August 31
2012.

) December 2012 NYS Office of Temporary and

......

targeted, stalked bullied andv ha_nas_se,d‘_

Plaintiff alleges facts that lend conclusory con-
tentions that the harassing conduct was carried out
by employees from the NYS Attorney’s Office and the
NYS Lottery management For example, at the (EBT),
(“AAG”) Kinsey, harassed the plaintiff throughout
the proceeding, a violation of Title VII of the Civil
Rights Act of 1964. Kinsey, violated Title VII unlaw-
ful employment practices which prohibits employ-
ment discrimination when he asked the Plaintiff to
answer questions that viclate Title VII of the Civil
Rights Act of 1964. Timothy Connick, Esq., represent-
ing the Civil Service Employees Association (CSEA),
also in attendance at the (EBT) and, a mandated
reporter, sanctioned the Title VII Civil Rights viola-
tions. Kinsey, sanctioned the Defendants discrimi-
native action to isolate the plaintiff for almost two
years 1n a room specifically constructed to confine
her, with the purposeful intent of terminating her
employment or for¢ing the her to quit and/or commit
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suicide. Kinsey, sanctioned the Defendants actions to
deny the plaintiff access to the agency bulletin board
that posted union information, promotional oppor-
tunities, job vacancies, agency events and various
announcements; a violation of Title VII of the Civil
Rights Act of 1964. Kinsey, sanctioned the Defend-
ants action to monitor the plaintiff and keep her
under constant surveillance, in violation of the First
and Fourteenth Amendments. (‘AAG”). Johnson, refused
to conciliate with the plaintiff at the NYS Division of
Human Rights hearing. Johnson’s refusal to conciliate
hindered the plaintiffs ability to comply with the
precondition to filing a Title VII claim in federal court,
to pursue available administrative remedies. (CSEA),
Senior Counsel, Ortiz urged the plaintiff to resign
and accept a consent award from the Defendants
demanding she agree never to work for her Employer,
the State of New York. A demand that deprived the
plaintiff's liberty and equal opportunity for employ-

ment: Lottery management fabricated false charges to
teaimmate plaintiff because she refused to accept
their ,consent award” and resign. (EEOC) Ging,
mvestlgated and. learned the NY Lottery management
made the. decision to fire the plaintiff and never
changed their position. This decision is the reason
why thefNY Lottery management aggressively attacked
the. plaintiff. with the inevitable goal of terminating
her employment After management took aim at the
plamtlff the workforce joined in the aggression. Man-
agement formed a workplace mobbing environment
when they, took action and publicly warned, criticized
ap@,,sgs,pended the plaintiff. These actions alerted
the workforce that management wanted the plaintiff
out. of the Agency. Management shared their concerns
w1th thejemployees by suggesting that opportumtles
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for advancement and better working condltlons would
ensue after the plamtlff was terminated. This collec-
tive bullying has had a devastating impact on the
plaintiff’s life and career, as she, to date contlnues to
fight to remain employed. Pla1nt1ff contends that f1t 18
improbable, if not impossible, that the 1dent1cal tar—
geting, on-going discriminative, hara%smg, mobbmg,
bullying, retaliatory, adverse employment actlons
deliberately initiated by the Defendants at. the NY
Lottery are mere coincidences occ;urrmg at he1 pre— :
sent employment with the (OTDA) '

STAN DARD OF REVIEW

To survive a motlon to d1smlss Fa complamt
must provide ‘enough facts to state a claim to relief
that is plausible on its face.” Mayor & City Council
of Balt. v. Citigroup, Inc., 709 F.3d 129, 135 (2d Cir.
2013) (quoting Bell Atl. Corp v. Twombly, 550 U.S. 544,
570 (2007). The pla1nt1ff provides factual allegations
sufficient “to raise a right to relief above the specu-
lative level.”

e -”

“An abuse of discretion is'a plain error, discre-
tion exercised to an end not justified by the evidence,
a judgement that is clearly against the logic an effect
of the facts as are found”. Rabkin v. Oregon Health
Sciences Univ., 350 F.3d 967, 977 (9th Cir. 2003)
(citation and internal quotation marks omitted); see
also In re Korean Air Lines Co., Ltd., 642 F.3d 685,
698 n.11 (9th Cir.2011). The District Court does not
apply the right law or rests its decision on a clearly
erroneous finding of a material fact. See Jeff D. v
Otter, 643 F.3d 278 (9th Cir.2011) (Citing Casey v.
Albertson’s Inc., 362 F:3d 1254, 1257 (9th Cir. 2004)).
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The plaintiff provides factual allegations enough
to raise a relief above the speculative level. In decid-
ing a motion for summary judgment, the facts must
be read in a light most favorable to the non-moving
party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
254, 106 S.Ct. 2505, 2513, 91 L.Ed.2d 202 (1986).

The plaintiff provides ‘»enough facts to state a
claim to relief that is plausible on its face. The
plaintiff pleads and establishes sufficient facts to
make out a prime facie case under Title VII and
Sections 1981 and 1983. The court does not evaluate
the plaintiff's likelihood of success; instead, it only
determines whether the plaintiff has pleaded a
legally cognizable claim. (quoting Venture Assocs. Corp.
v. Zenith Data Sys. Corp., 987, F.2d 429, 431 (7th Cir.
1993).

SUMMARY OF ARGUMENT

Elamt;ff establishes proof of causation through
direct ev1dence of retaliatory animus directed against
her by the Defendants. For example, at the NYS Di-
y151on of Human Rights hearing, the Defendants,
concealed the fact that the plaintiff was in an isola-
tion” 1oom for 20 months; and, plaintiff was moved
her out of the isolation room into an office with other
employees, the day before the hearing. NYS Lottery
management and Arbitrator DeMarco concealed the
information that the plaintiff complained to Lottery
management that for years she was repeatedly
harassed in the Office by numerous NYS Correction
Officers with inmates in their care.

rs, s

Plamtlff asserts DeMarco’s suppression of critical
1nformat10n from the Arbitration, suggests he and
the Defendants had previously conspned to termin-
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ate the plamtlff s employment. Pla1nt1ff assert§ that ail
the acts of discrimination, retahatlon amd Workpl‘ace
harassment she expenenced durmg her emp oyment

tional and motlvated by a proh1b1téd 1nv1 1ous
discriminatory animus and are 1vn v101at1on of 42
USC Section 2000e, Title VII. .

SEARNTIEN S LB SR
Plaintiff asserts the Dlstuct Court abused: its
discretion. The discretion exercised -to-an.-end :not
justified by the evidence submitted by the plaintiffin
her Complaint. A judgement that is clearly:against
the logic an effect of the facts as.are found. : Lcre. ..
Food rE s e T ey

ARGUMENT e

PRI

Plaintiff asserts the targeting, - “hostile” W01k
environment, harassment, extreme workplace mob-
bing and bullying the plaintiff suffered at the NY
Lottery; at various temporary jobs, after her wrong-
ful termination from NY Lottery, and at her current
employment (OTDA), are not mere coincidences or
discrete acts. Chin, 685 F.3d at 157 (“Discrete acts

.. which fall outside the limitation period . . . ”). Plain-
tiff contends these on-going discriminative, retaliatory,
adverse employment actions are deliberately initiated
by the Defendants. Title VII retaliation causes of
action may be based upon actions taken against a
former employee following his or her termination
from employment with Defendant. The evidence pro-
vided herewith, provides definitive evidence that
these adverse employment actions did not exist prior
to the plaintiff's employment with the NY Lottery.
Plaintiff alleges, the Defendants conspired to deprive
her of equal protection under law, privileges, and in
furtherance of the conspiracy, injury in the form of
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Constitutional deprivations flowing from the acts. To
establish a claim under § 1985, Plaintiff must prove
the Defendant engaged in (1) a conspiracy, (2) for the
purpose of depriving Plaintiff of equal protection
under the law or equal privileges and immunities, (3)
acts in furtherance of the conspiracy, and (4) injury
in the form of a Constitutional deprivation flowing
from such acts. See Mian, 7F.3d at 1087-88 (citing
United Bhd. Of Carpenters, Local 610 v. Scott, 463
U.S. 825, 828-29, 103 S. Ct. 3352, 3356, 77 L.Ed.2d
1049 (1983).

Plaintiff asserts that NY Lottery management
and (“AAG”) employees continued to harass the her
after 2010; actions, that justifies applying the con-
tinuing violation doctrine which provides that a
claim alleging a pattern of ongoing discrimination “is
timely so long as one act contributing to the claim
occurred within the statutory period”. Patterson v.
County of Oneida, 375 F.3d 206, 220 (2d Cir 2004).
The plaintiff provides factual allegations enough to
raisé a: ‘relief above the speculative level.

e TY T e

. .. - CONCLUSION

1, theLefore respectfully ask that this Court
revelse 'the judgement of the district court with
finding in favor of the plaintiff-appellant. In the alter-
native, the Court should remand the case for a fair
and 1mpa1tia1 trial before an unprejudiced jury on
proper evidence and under correct instructions as
Just and proper..



App.118a

EXAMINATION BEFORE TRIAL (EBT) OF
PLAINTIFF, ZELMA RIVAS
(JULY 24, 2001)

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ZELMA RIVAS,

Plamntiff

V.

NEW YORK STATE LOTTERY.

Page (A-1) to (A-421)

Before Brenda J. O’Connor, a Shorthand Reporter

and Notary Public in and for the State of New York.

Referenced Pages: (A-191), (A-207), (A-208), (A-112),
(A-120), (A-121), (A-122), (A-124), (A-125) and (A-126).

Kinsey states: “Why don’t we do this: Why don’t
you draw the booth for me. And we’ll stipulate on the
record that this will not be to scale, but is simply
representation so we know what we're talking about.
Plaintiff: Is this going to be used? Kinsey: Yes, I'm
going to have it marked?” . . . (Examination Before Trial
(EBT) of Plaintiff, Zelma Rivas. Refer to Page: (A-191)).

Kinsey states: “the office area is fifteen feet by
nine and one half feet and has immediate access to
the security desk” (Examination Before Trial (EBT)
Page A-112). “...Now, let’s go back to the booth,
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ma’am. What was your function in the booth?”: Plaintiff:
“My function in the booth? They brought.down work
and left it on the security table for. me toiget.. And. I
had to type it up and leave it on, the security table
and call on the phone and let them know' when.the
work was done . ..” Kinsey: “I didn’t.ask .you about
the work station. I said, during-at any time during
your placement with the Lottery, was there information
available on how to file a Civil. Rights claim. or
grievance? Plaintiff: You said on the bulletin board?
Kinsey: Yes, on the bulletin board. Plaintiff: I had no
access to a bulletin board during that time. Kinsey:
You certainly had access prior to the 20 months you
went into that . ..” (Examination Before Trial (EBT)
of Plaintiff, Zelma Rivas. Refer to Page: (A-207) and
(A-208)).

Kinsey asks the plaintiff: “Kinsey: Are you
married? Plaintiff: I'm divorced. Kinsey: Children?
Plaintiff: Yes. Kinsey: How many? Plaintiff: Two.
Kinsey: Boy and a girl. Two boys. Two girls?
Plaintiff: A boy and a girl. Kinsey: And, ma’am, your
ethnic background? Plaintiff: Hispanic. Kinsey: And
are you a citizen of the United States? Plaintiff: Yes,
I am. Kinsey: Naturalized or born here? Plaintiff:
Born here. Kinsey: And where were you born?
Plaintiff: T was born in New York City. Kinsey: And
do you have other family in New York City? Plaintiff:
Yes, I do. Kinsey: Do you have other family here in
~ the area? Plaintiff: Yes, I do. Kinsey: Where do you
currently reside, ma’am? Plaintiff: I reside in Ghent,
New York. Kinsey: And that is at 16 Old . . . Plaintiff:
Talerico. Kinsey: Thank you. Road? Plaintiff: That’s
correct. Kinsey: Okay. And it’s T-A-L-E-R-I-C-O Road?
Plaintiff: ‘ '
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That’s correct. Kinsey: Okay. And how long have
you been living there? Plaintiff: Three years. Kinsey:
Do you own or rent? Plaintiff: I just live there.
Kinsey: Does the house belong to a relative? Plaintiff:
Yes, it does. . . . Kinsey: Are you currently being treated
by a psychologist or psychiatrist? Plaintiff: No, I'm
not. Kinsey: Have you ever been treated by a psychol-
ogist or psychiatrist? Plaintiff: NYS Health—I need a
moment please. No. Kinsey: You've never been
treated—Plaintiff: No. Mr. Harris (plaintiffs attorney):
“Just for appoint of clarification, the health—CSEA
did have the health department examine, but it’s not
treatment.” . . . (Examination Before Trial (EBT) of
Plaintiff, Zelma Rivas. Refer to Page: (A-120), (A-
121), (A-122) and (A-124)).

Mr. Harris (plaintiff's attorney): “I'm sorry, Civil
Service Department, not CSEA.” Kinsey: Maybe I can
clarify this. Ma’am, you were examined by a Civil
Service Health Services doctor by the name of Dr.
Andriia? Plaintiff: That’s correct. Kinsey: And that
would have been in October. 15th, 1997? Plaintiff: I'm
not sure of the date. I'd have to look that up for you.
Kinsey: And again, a second time he examined you
on or about May 21st, 19987 Plaintiff: He examined
nie 4 §econd time, but I'm not sure of the day. I'll also
have to look that up. Kinsey: Can you tell us, ma’am,
whéh your last physical examination occurred? Kinsey:
Could Yyou clarify exactly what type of physical—just
g regular physical exam? Plaintiff: Just a regular
physical examination? Mr. Harris (plaintiffs attorney):
“Just ati overall general health exam?” Kinsey: “Yes.”
Plaititiff: Tm not sure of the date, but it was within a
{éar. 'Kinsey: Okay. And that was not for a specific
prdblém; médical or—. Plaintiff: Just a general exam.

Rl Bl
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Kinsey: And you have no current medical problems?
Plaintiff: No, I do not. Kinsey: Any past medical
problems? Plaintiff: No. Excuse me, I had my tonsils
removed. . . . Kinsey: And no past history of emotional
or psychological problems? Plaintiff: No. Kinsey:—
beyond the examinations order by Civil Service.
Plaintiff: No. Kinsey: Okay. Any past problems with
memory loss? Plaintiff: No. Kinsey: Any current
problems with memory loss? Plaintiff: No....". (Exam-
ination Before Trial (EBT) of Plaintiff, Zelma Rivas.
Refer to Page: (A-125) and (A-126)).

/s/ Roger W. Kinsey
Assistant Attorney General,
appearing for the Defendants.

Dated: July 24, 2001
Albany, New York
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CONSENT AWARD ISSUED BY THE
ARBITRATOR, ALLEN C. DEMARCO
(OCTOBER 13, 2010)

IN THE MATTER OF THE DISCIPLINARY
ARBITRATION BETWEEN CIVIL SERVICE
EMPLOYEES UNION ASSOCTATION, INC.

ZELMA RIVAS,

Grievant,

V.

STATE OF NEW YORK
(DIVISION OF THE LOTTERY),

Employer.

Fala sy

wm - Case#10-DIS-206

N
£y 1

Before: Allen DeMARCO, Arbitrator

Thé"Néw York State Division of the Lottery (the
“Employer”), Zelma Rivas (the “Grievant”) and CSEA,
Inc. (the “Union”), through their counsel, having
stipulated to the entry this Award; and the parties
having freely consented to all of the provisions con-
tained in this Award; and the Arbitrator being duly
advised, such consent not having been induced by
fraud, duress or any other undue influence:

NOW THEREFORE, IT IS HEREBY AWARDED:
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In full resolution of the Notlce of Dismphne
dated April 1, 2010: N i AL

(D

©

(3

@

T A
The Grievant will voluntarlly res1gn‘from her
position as a Secretary I, salary grade 1l,
with the Employer, effective close .of business
on December 31, 2010. A copy of het resigna-
tion letter is attached as Appendix A to thJ,s
agreement. The Grievant’s res1gnat10n shal.
be irrevocable and her employment sha 1
not extend beyond such date for an}g reason
The Grievant’s use of her leave decruals’ prlor
to May 1, 2010 shall remain unchanged and
shall not be affected by this:award. 'The
Grievant shall be placed on administfative
leave effective from May 1, 2010 through
and including December 31, 2010 and shall
be paid the salary due to her as a Secretary
1, December 11 during such period.

The Grievant and the Union shall withdraw
any and all grievances filed in this matter,
subject to compliance with the previsions of
this Award. The Employer shall withdraw
the Notice of Discipline dated April 1, 2010
retroactive to April 1, 2010, subject to com-
pliance with the provisions of this Award.

‘Upon the effective date of the Grievant’s

resignation, the Grievant shall receive all
benefits and leave accruals to which she is
entitled under the CSEA/ASU State Contract
and State and federal law.

The Grievant shall direct all inquiries from
a prospective employer to the Lottery’s Direc-
tor of Human Resources Management, Lisa
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(6)

(7

(8
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A. Fitzmaurice. The employer agrees that in
response to any inquires by a prospective
employer regarding the Grievant’s employ-
ment with the agency, the employer shall
only supply - the following information:
dates of employment, title and her final salary
and the fact that she resigned effective
December 31, 2010 close of business.

The Grievant agrees that she will neither seek
nor obtain employment with the employer
at any future time.

No aspect of this Award may be used as
precedent for, or introduced in any current
or future disciplinary action taken against
another employee.

The Grievant acknowledges that she under-
stands the contents of this Award and has
consented to it, and that she has discussed
the contents of this award with her Union
representative and that she has been fully
représented in this matter.

‘‘‘‘‘

i
complete resolution of this matter

This Awald has been made in accordance with Section
33.4(9) of the CSEA/ASU State Contract. The required
opportumty for representation was offered and no
threats of reprlsals or promises of special considera-
tion were made by the agency representatives as an
inducement to consent to this Award.

e
(&

Dated:

~ Allen DeMarco,
T Arbitrator
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RESIGNATION LETTER OF ZELMA.RIVAS.. ..
(SEPTEMBER 2010)

Lisa A. Fitzmaurice ,

Director of Human Resources Management
New York Lottery

One Broadway Center ,

Schenectady, New York 12305

Re: Resignation Letter

"Dear Ms. Fitzmaurice:

1, Zelma Rivas, hereby resign from my position
as a Secretary I, salary grade 11, with the New York
Lottery effective December 31, 2010, close of business.

. Very truly yours,

Zelma Rivas




