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Pursuant to Rule 44.2, Petitioners Wilson J. Soto
Nieves, Maritza G. Rivera, et al., respectfully petition
for rehearing of the Court’s order denying certiorari in
this case.

GROUNDS FOR REHEARING

Rule 44.2 of the Rules of the Supreme Court allows
the filing of a petition for rehearing limited to . . . in-
tervening circumstances of a substantial or controlling
effect or to other substantial grounds not previously
presented.” Petitioners respectfully understand there
are substantial grounds not previously presented that
warrant granting the instant petition.

In the petition for certiorari, Petitioners argued
that they had been deprived of their liberty interests
in not being allowed, by the Courts of the Common-
wealth of Puerto Rico, the possibility of contesting the
underlying grounds upon which an administrative
agency determined that they did not have a right to
obtain certain information.

No contest of the agency’s determination was al-
lowed because the underlying grounds were deemed to
be confidential information by the mere action of plac-
ing a label (Without Grounds). A unilateral action by
the agency that excluded another label (“Unfounded”)
that would have meant the information was provided
in bad faith, therefore, not protected by a mantle of
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confidentiality as expressly stated in the controlling
statute'.

The Court of Appeals of the Commonwealth of
Puerto Rico issued a determination to confirm the ad-
ministrative agency’s decision and such decision was
allowed to stand by the Supreme Court of Puerto Rico.
Petitioners understand that in addition to the argu-
ments presented in the petition for certiorari there are
other substantial grounds not previously presented to
support the review by this Honorable Court.

In the instant case, as the respondents can readily
ascertain since they interviewed the Petitioners, inves-
tigated their circumstances and have control of the un-
disclosed record, the child that was the reason for the
filing of the negligence complaint against his parents
is a child with severe autism, a condition requiring
enormous amounts of time and dedication by their par-
ents to allow the child to make, at least, some progress
or even to just lessen the daily challenges facing him,
particularly since the services received from the vari-
ous government agencies have not been appropriate.
Petitioners respectfully understand that consideration
of the due process violation of the liberty interest of the
parents in the instant case by an agency of the Com-
monwealth of Puerto Rico, and the excessive deference
the Commonwealth’s Court system gave the agency’s
action by dismissing controlling law (local and U.S.
Constitutional law) in adjudicating the controversy,

1 8 L.P.R.A. (Laws of Puerto Rico Annotated) §§ 1131, 1135.
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should be seen in a different light due to the particular
circumstances of the child as discussed below.

Filing a negligence complaint against the parents
of a child without disabilities certainly has deleterious
effects and the parents’ inability to obtain redress as
allowed under the applicable laws is equally deserving
of a remedy that should be dispensed by the local
courts in the ordinary course of business, see Hum-
phries v. County of L.A., 547 F.3d 1117 (9th Cir. 2007).
However, in the case at hand, in which the subjects of
the negligence complaint are the parents of a child
with autism, the situation is entirely different because
the consequences of the mere filing of the complaint,
even if unfounded, are much more severe. Due to the
intrinsically close and strong dependency-based rela-
tionship between a child with severe autism and their
parents (a lifelong relationship in most cases), a negli-
gence complaint assumes an importance and effect that
is hard to fathom. A false negligence complaint brings
immediately unimaginable anguish, fear or even terror
in the hearts of devoted parents that then confront, not
only the intrusion in their private lives of the govern-
ment (an intrusion that would have been justified if
based on actual true facts), but the fear of losing cus-
tody of their child, or being subject to all sort of limita-
tions in their future actions in regard to taking care of
their child and, probably less urgent, but still im-
portant, the stigma of having been accused of neglect
which can follow a person even after the accusation is
deemed groundless. This consequence strongly en-
hances the private interest affected by the government
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action, one of the key elements for a procedural due
process violation, see Mathews v. Eldridge, 424 U.S.
319, 332-333 (1976).

But another, even more important element in
cases of responsible parents with severely disabled
children, particularly children with severe autism, is
that a complaint of neglect is likely filed by persons
who are close to them or that closely interact with
them; like family members, school personnel, person-
nel at doctors’ offices or therapists and support staff
since these are generally the persons with whom the
child and their parents spend most of their time out-
side the intimacy of the home.

These persons are not strangers, but persons
whose interactions with the child are dictated by
(other than family members) their professions. Those
interactions can run the gamut from harmonious to
contentious since responsible parents of children with
severe forms of autism often have to continuously de-
fend the right of their children to appropriate care, par-
ticularly when services provided do not meet the
standard of care appropriate to the needs of the child.
An unfounded accusation of neglect, be it to punish a
parent deemed too demanding or to attempt to exert
control, not only is a breach of the necessary bond of
trust with the persons with whom parents share the
responsibility to care for their children, it violates the
professional obligations of the various professional
caregivers and disrupts the already difficult life of the
parents of a severely autistic child.
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Due to the continued need of the parents of an au-
tistic child to receive services from various caregivers,
the inability to have available the only tool offered by
the applicable statute to protect themselves from false
accusations from anyone?, but particularly the very
same caregivers with whom they interact daily, will
render them hostages to them. This will significantly
diminish the parents ability to defend their children
and demand that appropriate services be provided by
fear of becoming the subject of a complaint for neglect
or mistreatment, that will disrupt their lives even if
the complaint is found to be Without Grounds (which
means that a finding that the complaint was based on
unsubstantiated or false information was not made).

The perpetrator will probably rest assured in the
unfounded belief that no permanent damage will en-
sue since the complaint will, probably, be eventually
dismissed (since it was based on false information),
and that he/she, under cover of confidentiality, will con-
tinue to wield a weapon to covertly discipline parents
who are too forthcoming in defending their child’s in-
terests and needs. Needs, that might be contrary to
what the professional caregiver finds expedient to

2 That the statute, as an exception withholds the require-
ment of strict confidentiality “ . . . in cases of unsubstantiated re-
ports in which false information has been knowingly provided.”
Only information provided in good faith “ ... may not be used
against him/her/it [persons or institutions required to provide in-
formation, which according to the statute is ‘all persons’] in any
civil or criminal proceedings that may be initiated as a result of
said action.” Article 21 of Act 246 of December 16,2011, 8 L.P.R.A.
(Laws of Puerto Rico Annotated) § 1131.
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facilitate his/her work and the immediate needs of his/
her employer. This, however, obviates the significant
damage that even an unfounded complaint causes to
parents in dire need of government services, and obvi-
ates that the applicable statutes should not be abused
to benefit private interests.

If the Commonwealth Courts’ decision is allowed
to stand, a chilling effect will be cast in the parents and
other persons in charge of children with severe autism
and other severe forms of disability that, contrary to
persons in charge of non-disabled children, depend on
third parties to ensure the continued wellbeing of their
children. This result is only possible because the
Courts of the Commonwealth of Puerto Rico prioritized
the policy position of having “ . . . the incidents of mis-
treatment to minors to be reported by the citizens
without fear of reprisals,” (App. 10) while dismissing
the clear text of the statute that makes an exception to
confidentiality when the information provided is false
information provided knowingly. Doing so, not only vi-
olates the rights of all persons that might be subject to
complaints of negligence or mistreatment, but puts the
parents or persons in charge of disabled children, par-
ticularly those with severe autism, in a terrifying situ-
ation, unable to protect themselves from any number
of caregivers or other persons with whom they are re-
quired to interact in a continuous manner, afraid that
a false anonymous negligence complaint will disrupt
their lives if they are too forthcoming in protecting
their child interest and wellbeing.
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Arguably, the agency could make the right choice
in determining that certain information was provided
in good or bad faith; however, due process cannot rest
on the unilateral unreviewable will of a functionary of
an agency, see id. at 346, which probably is overworked
and could err on the side of not creating more work for
himself, since a determination of existence of bad faith
can lead to requests that the relevant information be
provided, that he/she be called to testify, and that the
determination could be against other government
agents or contractors employed by the government or
even the same agency that employs him/her. This is
particularly so with respect to parents of severe au-
tism, most of whom will be extremely dependent on
government services directly or indirectly in a contin-
uous basis.

The Courts of the Commonwealth of Puerto Rico
could have prevented this result by following the ap-
plicable statutes and the due process requirements
that posit that the administrative decision must be
based on the administrative record.

Should it stand, the Court of Appeals’ decision,
will in effect delegate to the agency the final, unreview-
able, say on the determination that a complaint was
submitted Without Grounds instead of Unfounded
(that there was no finding of bad faith or false infor-
mation provided knowingly). In addition to the possi-
bility of an erroneous determination remaining
uncorrected, such granting of power to the agency will
allow the agency to continue its policy of promoting the
reports of incidents of mistreatments without fear of
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reprisals, as the Court of Appeals concluded, without
such promotion being subject to the caveat that the in-
formation provided must not be false information pro-
vided knowingly, a caveat that could undercut the
main message. A message, however, that is not only
contrary to the plain text of the statue but that allows
the abuse of the law by unscrupulous persons who
could use it as a convenient covert weapon to discour-
age or control persons who greatly depend on multiple
providers of services by the government and its con-
tractors, such as parents of children with severe disa-
bilities, such as autism.

Such weapon is much more effective against such
persons, than against persons without the responsibil-
ity of caring for disabled children. For this last group a
dismissal of a negligence or mistreatment complaint
could be vindication enough since their interactions
with third parties in dealing with their children is
likely less extensive and, also, less involved, as their
child is probably one among many children in school
and services with other professionals such as medical
doctors or therapist is not a daily endeavor.

For parents or caretakers of disabled children a
dismissal of a negligence complaint is not enough, such
dismissal, without an opportunity to verify if there was
good or bad faith by the person who filed it, is just evi-
dence that anyone of the multitude of persons, special-
ists, assistants and professionals with whom they are
obligated to interact daily, can act in the same way
against them promoting chaos in their family life,
without any recourse other than the will of some
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functionary that as described above, could err, seek to
create less work for himself or the agency, or abide by
the stated policy of promoting the report of incidents of
mistreatment?, thus disregarding incidents of false in-
formation. Although, this is to some extent speculative,
given the human condition it is a likely outcome, par-
ticularly if the functionary knows that no review of
his/her determination will take place by a Court of
Law.

Therefore, the position of the parents of children
with severe autism in Puerto Rico is now worse after
the decision of the Court of Appeals and the Supreme
Court of Puerto Rico refusal to review it, since the
agency now knows the Courts of the Commonwealth of
Puerto Rico have decided that the part of Act 246, the
controlling statute, that expressly states that infor-
mation based on “unsubstantiated reports in which
false information has been knowingly provided” is not
confidential, is only enforceable if they (the agency)
make a determination that it is so. A contrary determi-
nation is not subject to judicial review and no evidence
to sustain the same needs to be provided. In view of the
factors described above, it is likely that the exception
to the confidentiality requirement will not be enforced,
as is clearly suggested in the judgment of the Court of
Appeals.

3 See App. 10 where the Court of Appeals stated: “. . ., the
legitimacy of the claim for the confidentiality of the State is not
in discussion, especially when the same aspires to have the inci-
dents of mistreatment to minors to be reported by the citizens
without fear of reprisals.”
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This Honorable Court’s decision not to review the
Commonwealth Courts’ judgment should be reconsid-
ered since the application of the judgment to parents
of children with severe autism and other related disa-
bilities considerably enhances the negative conse-
quences of the Commonwealth Courts’ failure to abide
by the text of the statute and due process demands in
denying the liberty interests claimed by the Petitioners.

Local Courts should, in the ordinary course of
proceedings, abide and implement the constitutional
restraints that are at the core of the system of govern-
ance as required by the U.S. Constitution, particularly
due process constraints. When they fail to do so the
consequences can vary. In the instant case Petitioners
understand that this Honorable Court’s intervention is
warranted, not only because of the constitutional vio-
lations allowed by the Courts of the Commonwealth of
Puerto Rico as described in the petition for certiorari,
but because the consequences are particularly griev-
ous to a specific subset of the population, parents with
children with severe autism and other severely disa-
bled, that largely depend on third parties to provide
needed services for their children.

This subset of the population (parents of children
with severe autism) is not limited to the Common-
wealth of Puerto Rico, but extends throughout the en-
tire nation. A determination that a complaint is
Without Grounds can be remedy enough for most peo-
ple, but it is little consolation to the victims subject to
persons that weaponized the laws to, covertly, attempt
to manipulate or punish people dependent on them for
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services as described above, especially when required
services are not provided prompting the parents to de-
mand them. That should not be allowed. This Honora-
ble Court cannot require the lower courts to apply the
law in one way for one subset of the population (par-
ents of children with severe autism) and in a different
way to another group where the law itself does not
make such distinction. However, this Honorable Court
should require the Courts of the Commonwealth of
Puerto Rico, and in any other jurisdiction with similar
laws, to uniformly apply clearly stated due process re-
quirements to protect the liberty interest of all parties
subject to the controlling law, in that way protecting
the subset of people (parents of disabled children, in-
cluding those with severe autism) that would other-
wise be left without recourse and even in worse
position if the determination of the Commonwealth
Courts is allowed to stand since the mere dismissal of
negligence complaint is not enough to vindicate the due
process violations and the damage incurred by false
claims of neglect or mistreatment as described above. A
damage that that will likely continue, now even more
so, if the perpetrator is not subjected to remedies al-
lowed by law, thus permitted to abuse the system. This
is the result allowed by permitting the agency to be the
sole judge to deny the remedies included in the law by
withholding the information that would allow discern-
ment and, if applicable, review of said administrative
decisions to protect persons that due to their child’s au-
tism, or other severe disabilities, are at the mercy of
third parties, particularly government agents.

*




12

CONCLUSION

For the reasons discussed before the petition for
rehearing should be granted.
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