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MEMORANDUM:
The -order of the 1%ppellate Division |dismissing the pleading against the City

defendants should be affirmed, with costs.
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Plaintiffs appeal the Appellate Division’s affirmance of an order denying their
request for a writ of mandamus to compel the New York City Police Department and the
New York City Departmentlof Health and Mental Hygiene to enforce certain laws related
to preserving public health and preventing [animal cruelty (152 AD3d 113 [1st Dept
2017]).! Plaintiffs allege those laws are routinely violated when thousands of chickens are
killed during tﬁe religious practice of Kaporos performed in certain Brooklyn
neighborhoods prior to Yofm Kippur.

A writ of mandamu:s “is an ‘extraordinary remedy’ that is ‘available only in limited

circumstances’” (Matter of County of Chemung v Shah, 28 NY3d 244, 266 [2016], quoting

Klostermann v Cuomo, 61 (NY2d 525, 537 [1984]). Such remedy will lie “only to enforce

a clear legal right where the public official has failed to perform a duty enjoined by law”

(New York Civ. Liberties Union v State of New York, 4 NY3d 175, 184 [2005]; see also
CPLR 7803 [1]). While mandamus to compel ““is an appropriate remedy to enforce the
performance of a ministerial duty, it is well settled that it will not be awarded to compel an
act in respect to whichf [a public] officer may exercise judgment or discretion’”

(Klostermann, 61 NY2d at 539, quoting Matter of Gimprich v Board of Educ. of City of

N.Y., 306 NY 401, 406 [1954]). Discretionary acts ““involve the exercise of reasoned
judgment which could typi;cally produce different acceptable results whereas a ministerial

act envisions direct adherence to a governing rule or standard with a compulsory result’”

(New York Civ. Liberties [fInion. 4 NY3d at 184, quoting Tango v Tulevech, 61 NY2d 34,

! This action was originally brought as a plenar'y action and, consistent with the Appellate
Division decision, this Court refers to the parties as plaintiffs and defendants.
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41 [1983]). Further, mandamus may only issue to compel a public officer to execute a -

legal duty; it may not “‘dil}‘ect how [the officer] shall perform that duty’” (Klostermann, 61

NY2d at 540, quoting Peoble ex rel. Schau v McWilliams, 185 NY 92, 100 [1906]).

Enforcement of tlie laws cited by plaintiffs would involve some exercise of

discretion (see Town of Cajstle Rock v Gonzales, 545 US 748, 760-761 [2005]). Moreover,

plaintiffs do not seek to C(i)mpel the performance of ministerial duties but, rather, seek to
1 Do

compel a particular outcome. Accordingly, Ifnandamus is not the appropriate vehicle for

the relief sought (see Walsjh v La Guardia, 269 NY 437, 440-441 [1936]).2

Order affirmed, with costsi, ina memorandunil. Chief Judge DiFiore and Judges Rivera,
Stein, Fahey, Garcia and Wilson concur. Judge Feinman took no part.

|

Decided November 14, 20&18
;

2 We need not determine vs%hether enforcement of the cited laws wouid infringe upon the
First Amendment rights of] the non-City defendants.
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defendants, plaintiiffs claim that this ritual violates numerous

laws,

Law §§ 96-a; 96-b

rules and regulations, including Agriculture and Markets

[requiring licensing of places where fowls are

slaughtered or butchered]; Labor Law § 133(2) (o) [prohibiting

employment of a mihor in a slaughterhouse]; 1 NYCRR 45.4

[sanitary precautions against avian influenza when entering

premises containing live poultry]; Administrative Code of City of

NY § 18-112(d) [no

City Health Code (24 RCNY)

matter, or dead an
York City Health C
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[prevention of anii
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[prohibiting anima
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parts on pubic sidewalks]; and New York City Department of

| Sanitation Rules and Regulations §§ 16B118(6) [no offensive
.animal material shall be allowed to fall on a person or run into
any street or public place]).

Plaintiffs cllaim that they are entitled to have the courts
compel the City to enforce these laws. They seek to have this
Court direct the City to “enforce the law, issue summonses, .issue
arrests, and issue| violations when such situations are warranted”
(amended complaint| 4184) .3

Article 78 is| the codification of the common-law writs,
including a writ of mandamus to compel (CPLR 7801, 7803[1])..
Mandamus to compel|is a judicial command to an officer or body to
perform a specified ministerial act that is required by law to be
performed. It does not lie to enforce a duty that is
discretionary (Matter of Hamptons Hosp. & Med. Ctr. v Moore, 52

NYZ2d 88, 96 [1981]1). The availability of mandamus;to compel. the

* We do not agree with the dissent’s conclusion that ‘
plaintiffs are not seeking to compel a particular action, but
seek only to compel the City defendants to investigate. While
the pleadings broadly claim such relief along with other relief,
the facts plaintiffis allege simply belie any claim that they only
seek the limited relief of an investigation. Plaintiffs concede
that investigations were, in fact, made of their complaints,
albeit, in their opinion, belatedly. Moreover, they admit that
the City defendants were fully aware of the circumstances
attendant to Kaporos, but failed to take the action they believe
is necessary. It ils clear that plaintiffs simply disagree with
how the City defendants have acted. v
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to include “unjustifiable physical pain, suffen
Thus, a determination of whether a practice in
“unjustifiable” implicates discretion and is na

predictable, mandated outcome. For that reason

’
dispute concerning‘whether plaintiffs made comp
enforcement is irrelevant because enforcement o
discretionary. The dissent’s reasoning that a
held to determine whether the killing of these
“justifiéd” proves the point. There is no mini
determination to be made about the justificatio
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Opening up claims of this nature to discovery and

possible trials would be an unjustified intrusiobn into the

everyday affairs of the City defendants. Conseqhently, since the

City defendants may exercise their judgment in deciding whether

there has been a violation of Agriculture and Markets Law § 371,

they cannot be compelled to act a certain way (see Klostermann at

540) .
Matter of Jurnove v Lawrence (38 AD3d 895
relied upon by plaintiffs, does not dictate a di

The issue in Jurnove was that the police had adk

internal policy of referring all article 26 viol

11

2d Dept' 2007]),

fferent result.

lered to an

ations, most of




which involved animal cruelty, to the local sodiety for
Prevention of cruelty to animals (SPCA) (Jurnove at 896). The
court held that a hearing was necessary on the |issue of.whether
the officers had “abdicated.their statutorily-imposed duty” by
routinely referring the claims to the SPCA without considering
them at all (id.). At bar, however, the plaintliffs are really
challenging the core decision by law enforcemenft not to arrest or
take other legal action against the non~Cityldefendants for what
plaintiffs believe are violations of law. In ofther words, they
are éeeking to drive a particular outcome. Notably, the court in
Jurnove observed that “[a] subordinate body can| be directed to
act, but not how to act,” noting further that lhw enforcement has
“broad discretion” in allocating resources and devising
enforcement strategies (id.). This statement of law is
harmonious with controlling Court of Appeals precedent, reminding
courts “to avoid . . . the fashioning of orders|or judgments that
go beyond any mandatory directives of existing statutes and
regulations and intrude upon the policy-making and discretionary
decisions that are reserved to the legislative and executive
branches” (Klostermann, 61 NY2d at 541).
Plaintiffs’ own claims demonstrate that the City defendants
have not been derelict in their duties. Although plaintiffs

deride NYPD for, and accuse it of, aiding and abetting the non-

12




City defendants by enclosing the Kaporos area with barriers,
placing orange cones, providing generators to supply light for
the darea and erecting “no parking” signs, these actions contain
the event and maintain order, each of which is a proper exercise
of the NYPD’s law enforcement obligations. As|for DOH, it too
has acted on plaintiffs’ complaints, by sending an investigator.
Notwithstanding plaintiffs’ complaint that the |investigator
arrived after Kaporos ended, piaintiffs have no clear right to
dictate when, how, or if at all, such investigation takes place.

Accordingly the order of the Supreme Courti, New York County
(Debra A. James, J.), entered September 24, 2015, which, upon
converting the plenary action as againsf the Cifty defendants to a
CPLR article 78 proceeding, granted the City delfendants’ motion
to dismiss the proceeding, should be affirmed, without costs.

All concur except Andrias, J.P. and Gesmer,
J. who dissent in an Opinion by Gesmelr J.

13
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motion to dismiss to remedy inartful pleading of potentially

meritorious claims (id. at 88).

Plaintiffs claim that, for as many as four

days before Yom

'Kippur, truckloads of crates overcrowded with live and some dead

chickens are left on the streets of Brooklyn, with as many as 16

birds per crate, stacked up to 10 crates high.

In the days

before the birds are slaughtered, they remain drammed into their

cages, are not given food or water, are not prot

ected from the

elements or from feces and urine falling from the crates above,

and sometimes fall out of the Crates onto the pu
Birds are injured during the ritual, and their |t
frequently cut_incOrrectly, to the extent that |t
is not completely severed and the birds die an ju
and painful death. The slaughter takes place on
in makeshift open-air slaughterhouses, and dead
birds, blood, excrement, used tarps and gloves,

products of the slaughter are left on the street

blic street.
hroats are

he carotid artery
nnecessarily slow
public streets
and nearly dead
and othér by~

for days

afterwards. This creates an unbearable stench and a health

hazard both before and after the ritual. Children are present

during, and sometimes assist in, the slaughter.

Plaintiffs’

toxicology expert states in his affidavit that these conditions

Create a risk of public exposure to, and spreading of,

Salmonella, Campylobacter, strains of influenza,
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pathogens, toxins, and biohazards, which can c

complications, dermatitis,

ause respiratory

and infectious diseases in humans.

The non-City defendants do not seek or obtain required permits,

and there is no oversight and no system for cleanup.

the matter was argued before the motion court,

defendants had purchased 50,000 live chickens £

holiday.
situation and obtained no meaningful response.

Plaintiffs seek mandamus relief against th
claiming that the City defendants have failed a
on their complaints, and that the police active
City defendants by blocking off streets and all
practitioners to use Police Department generato
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Plaintiffs claim that, by their actions, t
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the Agriculture and Markets Law, the Labor Law,
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J provisions of

the New York City

Health Code, the Rules and Regulations of the New York City

Department of Sanitation, and the rules of the X
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Street Activity Permit Office. They further a]

defendants have unreasonably interfered with ¢tk

plaintiffs and the public, and have caused a pu

Plaintiffs seek a permanent injunction against

defendants to prevent them from erecting slaugh
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Plaintiffs seek an order of mandamus against th
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illegal acts . and improperly blocking
streets and sidewalks.”

By order entered September 24, 2015, the m
converted the plenary action as against the Cit
a proceeding pursuant to article 78 of the Civi
Rules, and granted the City defendants’ motion
against them. The motion court based its dismi
tﬁe City defendants on its finding that plainti
allege that any of the City defendants had ever
complaint with regard to a violation of the Agr
Markets Law or that the police ever refused to

complaint. As discussed below, the record does
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°r an administrative agency has satisfied the
imposed on it by the Legislature and, if it
that the agency proceed forthwith to do so”

no, 61 NY2d 525, 531 [1984]). It is the

nus to compel acts that officials are duty-
regardless of whether they may exercise their
so”

y (id. at 540).

However, courts must not
proad legislative and administrative policy

[ judicial correction” (Jones v Beame, 45 NY2d
Accordingly, “rarely, if ever, should mandamus
Commissioner of Public Safety to enforce the
or the ordinance forbidding the riding of
lewalk” (id.

at 409). Mandamus is not

available to compel a general course of conduct by an official

18




(Matter of walsh V
Civ. Liberties Uni
The motion co

City defendants on

faulty.

L

LaGuardia, 269 NY 437, 442 [1936]; New York
on, 4 NY3d at 184).
urt dismissed the proceeding as against the

two bases, both of which I conclude are

First, it found that the duties at issue are largely

discretionary and

lie. However, whe
standard of conduc
until the legislat
is generally consi
" performance of the
Resources Defense
NYZ2d 215, 220 [199
of the body or off
duty may be enforc

Here, the act
The DOH is require
Coalition to End L
Ct NY County 1987]
Similarly, pursuan
Charter, the New Y

power and it shall

not ministerial, and thus maﬁdamus will not

re “the legislation in question established a

t which executive officers must meet unless or
ive body changes it, a dispute over compliance
dered justiciable because the courts can compel
statutory command” (Matter of Natural

Council v New York City Dept. of Sanitation, 83
A1) . “The character of the duty, and not that
icer, determines how far performance of the

ed by mandamus” (Klostermann, 61 NY2d at 540).
ions at issue are mandatory not discretionary.
d to enforce the Health Code (New York City
ead Poisoning v Koch, 138 Misc 2d 188, 191 [Sup
affd 139 AD2d 404 [1lst Dept 1988]).

r

L to section 435(a) of the New York City
brk City Police Department “shall have the
be their duty” to, inter alia,

19




“disperse unlawful or dangerous assemblages and
assemblages which obstruct the free passage of public

streets,
public healthl|,
meetings and

sidewalks, parks and places; . .

guard the

preserve order at . . . all public

assemblages; subject to the provisions of

law and the rules and requlations of the commissioner

of traffic, regulate,

direct, control and restrict the .

movement of vehicular and pedestrian traffic for the

facilitation
public as welll
and health;

of public
violation
city; and
guilty of
suppression or
York City Cha

of
for

of traffic and the convenience of the

as the proper protection of human life

remove all nuisances in the public streets,
parks and places; . .
amusement. .

inspect and observe all places
. + enforce and prevent the

all laws and ordinances in force in the
these purposes to arrest all persons
violating any law or ordinance for the

punishment of crimes or offenses” (New

rter § 435[al).

In addition, Agriculture and Markets Law § 371 directs that

a “police officer must

issue an appearance ticket pursuant

to section 150.20 of the criminal procedure law, summon oOr

arrest, and bring before a court or magistrate having

jurisdiction, any person offending against any of the provisions

of article twenty-six of the agriculture and markets law.”

mandatory nature of

The

this provision is “a stark and surprising

contrast to the permissive language found in the arrest

provisions of the New York Criminal Procedure Law”

Painter,

(Jed L.

2016 Practlice Commentaries, McKinney’s Cons Laws of NY,

Book 2B, Agriculture and Markets Law § 371, Cum Pocket Part at

166). The article

which the police are enjoined to enforce

prohibits animal cruelty, including torture, unjustifiable

20



injury, maiming, n
depriving an anima
causing such treat]
further provides t
punishable by impn
up to one thousand
§ 353; see also Pe
the majority is co
Markets Law define
“unjustifiable” pa
Law § 350[2]), it
of poultry in the
slaughter,
that violating the
other laws plainti
is neces

violated,

justifiable. 1In a
whether the slaugh
" as the non-City de
precautions are be
each of which also
justifiable.

Thus, while t}

ment (Agriculture and Markets Law § 353).

nal Law §§ 60.01([3]([c]; 70.15;

is justfifiable.

utilating or killing of any animal, as well as

1 of “necessary sustenance, food or drink,” or

It

hat such acts constitute a class A misdemeanor

isonment for not more than one year, a fine of

dollars, or both (Agriculture and Markets Law

80.05). While

rrect that section 350 of the Agricultureiand
s:animél cruelty as the infliction of

in, suffering or death (Agriculture and Markets
is not at all clear that the alleged treatment

days leading up to Kaporos, or in improper

None of the defendants has claimed

Agriculture and Markets Law, or any of the

ffs claim the non-City defendants have

sary to carry out the religious ritual and thus

ddition, plaintiffs have raised questions gbout
tered birds are donated for human consumption
fendants claim, and, if so, Whether the proper
ing taken to ensure consuming them is safe,

bears on whether the cruelty alleged is

1e City defendants may exercise discretion in
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the process of determining whether a violation has occurred and,
if so, how to respond to‘ it, they have, at a minimum, an
obligation to determine whether or not a reported violation has
occurred. Pursuant to section 371 of the Agriculture and Markets
Law, if the police| determine that they have probable cause to
believe that a violation of article 26 of the Agriculture and
Markets Law has occurred, they “must” issue an appearance ticket
Or summons or make| an arrest.

Second, the motion court incorrectly found that plaintiffs
had not shown that any of .them had tried to file a complaint with
regard to violatioms under the Agriculture and Markets Law. The
motion court found |that plaintiffs’ failure to do so
distinguished this|case from Matter of Jurnove v Lawrence (38
AD3d 895 [2d Dept 4007]), in which the Second Department held
that the petitioners had stated a mandamus cause of action where
they asserted that |the local police failed and refused to accept
their complaints alleging violations of article 26 of the
Agriculture and Markets Law.

This was erroy for two reasons. First, plaintiffs Rina
Deych, Lisa Renz, and Steven and Vanessa Dawson subniit affidavits
in which they descrlibe instances when they approached police
officers personally| or called the DOH, 911, and/or 311 to report

animal cruelty and/pr conditions posing a public health hazard,
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and when they partlicipated in or observed protests concerning

Kaporos in the presence of the police. In each instance

described, their action led to no meaningful action by the police

to address the viollations of the Agriculture and Markets Law or

by the DOH to respond to complaints of hazardous conditions.

Second, the City defendants do not claim that they have ever

made a determinatipn that the acts feported do not constitute

violations of the statutes, regulations and rules cited by

plaintiffs, including article 26 of the Agriculture and Markets .

Law. I disagree with the majority that plaintiffs seek to direct

the City defendants

how to act. The complaint seeks to compel

them to issue summpnses or make arrests “where warranted,” and to

refrain from'“aidiqg and abetting” the non-City defendants in

violating the law.

City defendants not

I view the complaiﬁt as seeking to compel the

to abdicate their mandatory duty.

Indeed, at least one plaintiff alleges that two police

officers admitted to being “horrified” by what they saw when they

arrived in response

their obligation to

to her call, and that they were: unaware of

enforce the Agriculture and Markets Law

before she showed them the relevant sections. Nevertheless, she

was told by the officers that they had “orders from on high not

to disturb practitioners” of Kaporos. Other plaintiffs allege

that their complaints to the police, the DOH, and/or 311 were not
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addressed at all.

One plaintiff claims that the DOH did not

investigate the area in response to her complaint until two

months after Kaporos had ended.

Unsurprisingly, they found no

evidence of the blood, fecal matter, used gloves and feathers she

had reported being

on the street. In my view, these claims are

sufficient to withstand a motion to dismiss plaintiffs’ mandamus

claim. If, as plafintiffs allege, the City defendants have made a

policy decision to

take no action against Kaporos practiced with

chickens on the public Streets, without even an investigation,

majority states, a

obligations.

defendants are assi

law, their provisig
closures would not

The portion of
the City defendantd

course of conduct,

this would appear to be an abdication, rather than, as the

“proper exercise” of the City defendants’

Moreover, if, as plaintiffs allege, the City

sting the non-City defendants to violate the
n of supplies and assistance with street
appear to be a proper exercise of discretion.?
plaintiffs’ complaint that seeks to compel

to “uphold the law” seeks to compel a general

for which mandamus relief is not ‘available.

’For example, j

“aid and abet” the
Administrative Code
which prohibits the

calling, which ma
offensive to the ne
Or streets intersec

blaintiffs allege that the City defendants
non-City defendants’ violation of ‘
of the City of New York section 18-112(d)
erection of slaughterhouses “or any other
Y be in anywise dangerous, obnoxious or
ighboring inhabitants” along Eastern Parkway
ting Eastern Parkway.

14
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Accordingly, I agree that that portion of the complaint should be

dismissed (Walsh, |269 NY at 442; New York Civ. Liberties Union, 4

NY3d at 184). However, “to the extent that plaintiffs can

establish that deflendants are not satisfying nondiscretionary

obligations to perifform certain functions, they are entitled to.

orders directing defendants to discharge those duties”

(Klostermann, 61 Ny2d at 541; see also Matter of Jurnove, 38 AD3d

895) .

Since, in my ‘view, plaintiffs have established, at a

minimum, that the police have a mandatory duty under the

Agriculture and Markets Law, that portion of their complaint

seeking an order compelling them to “issue summonses where

warranted, . . . issue violations where warranted [and] properly

engage in arrests where warranted” should not be subject to

dismissal on this motion.

Plaintiffs’ allegation that the City

defendants “encourag[e], assist([], and participat({e]” in the non-

City defendants’ vi
is essentially an 4
to the point that

to enforce. Theref

mandamus relief (s¢

olation of the specified laws and regulations

llegation that they have abdicated their duty

hey actively undermine a law they are mandated
ore, this is also an appropriate -subject of

€ Matter of Jurnove, 38 AD3d at 896) .3

°T would also fi

relief they seek.
argument that plain
and do not focus on

find that plaintiffs have a right to the

The City defendants rely mainly on their
tiffs have failed to show a mandatory duty,
whether plaintiffs have a legal right to the
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Accordingly, I wouyld vote to reverse the dismissal of plaintiffs’
mandamus cause of |action against the City defendanté, except to
the extent that pllaintiffs seek to compel the City defendants to
“uphold the law” as a general‘matter.

In reaching this conclusion, I intimate no view as to the
merits of plaintififs’ claims but I would permit them to proceed
with discovery and a determination on the merits.

Furthermore, I am by no means taking lightly the constitutional
issues implicated by governmental involvement in religious
activities. Plaintiffs’ claims are all predicated on their -

allegations that the challenged acts take place in public places,

-on public streets and sidewalks, not within the confines of a

religious institutjion or on its grounds (cf. Church of the Lukumi
Babalu Aye, Inc. v Hialeah, 508 US 520 [1993] [invalidating laws

which barred religious practice of animal sacrifice, even if

relief they seek. |Plaintiffs clearly have a right to the relief
they seek in the same sense that the petitioner National
Resources Defense (Gouncil had a right to seek compliance with a
local law requiring the Department of Sanitation to. establish a
recycling program in Matter of Natural Resources Defense Council
v New York City Dept. of Sanitation (83 NY2d 215 [1994]) and
petitioner citizend had a right to have their complaints of
animal cruelty responded to by police in Matter of Jurnove v
Lawrence (38 AD3d 8§95).
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practiced in private]).

relief that plaint

freedom.

It appears that a court could grant the

iffs seek without infringing on religious

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: JUNE 6, 2017

~—""CLERK "
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