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Before: M. Margaret McKeown and Kim McLane
Wardlaw, Circuit Judges, and Salvador Mendoza,
Jr.,” District Judge.

ORDER

The opinion filed on May 3, 2018, and appearing at
889 F.3d 623 (9th Cir. 2018), is hereby amended. An
amended opinion is filed concurrently with this order.

OPINION
MENDOZA, District Judge

Marlyn Sali and Deborah Spriggs (“Sali and
Spriggs”) appeal the district court’s denial of class cer-
tification in this putative class action alleging employ-
ment claims against Corona Regional Medical Center
and UHS of Delaware, Inc. (collectively “Corona”).!
Sali and Spriggs moved for certification of seven clas-
ses of Registered Nurses (“RNs”) they allege were un-
derpaid by Corona as a result of certain employment
policies and practices. The district court denied certi-
fication on the basis that (1) Federal Rule of Civil Pro-
cedure 23(a)’s typicality requirement is not satisfied
for any of the proposed classes because Sali and

* The Honorable Salvador Mendoza, Jr., District Judge for the
U.S. District Court for the Eastern District of Washington, sit-
ting by designation.

1 We refer to Corona Regional Medical Center and UHS of Del-
aware, Inc. collectively as the employer or former employer of the
named plaintiffs and proposed class members. This does not re-
flect any judgment about the nature of the relationship between
Corona Regional Medical Center and UHS of Delaware, Inc. or
their relative share of potential liability, which have not been ad-
dressed by the district court and are not at issue on this appeal.
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Spriggs failed to submit admissible evidence of their
injuries; (2) Plaintiff Spriggs and proposed class coun-
sel have not demonstrated they will adequately repre-
sent the proposed classes; and (3) several proposed
classes fail to satisfy Rule 23(b)(3)’s predominance re-
quirement. Because the district court abused its dis-
cretion by relying on each of these reasons to deny
class certification, we reverse.

BACKGROUND

Corona operates a hospital in Southern California
that employs hourly-wage RNs. Sali and Spriggs are
RNs formerly employed by Corona. They assert that
a number of Corona’s employment policies and prac-
tices with respect to RNs violate California law and
have resulted in underpayment of wages. They filed
this putative class action in California State Court on
behalf of “all RNs employed by Defendants in Califor-
nia at any time during the Proposed Class Period who
(a) were not paid all wages at their regular rate of pay;
(b) not paid time and a-half and/or double time for all
overtime hours worked; and (c) denied uninterrupted,
‘off-duty’ meal-and-rest periods.” They allege Corona
violated California law by (1) failing to pay all regular
hourly wages; (2) failing to pay time-and-a-half for all
overtime; (3) failing to pay double time for all hours
worked in excess of twelve hours in a day; (4) not
providing compliant meal and rest breaks; (5) failing
to timely pay all wages due to separated former em-
ployees within seventy-two hours of separation; and
(6) failing to provide accurate itemized wage state-
ments. Corona removed the case to the United States
District Court for the Central District of California.
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Sali and Spriggs moved for certification of the fol-
lowing seven classes:

1. Rounding Time Class:

All current and former nurses who work or
worked for Defendants during the Proposed
Class Period who were not paid all wages due
them, including straight time, overtime, double
time, meal premiums, and rest premiums due
to Defendants’ rounding time policy.

2.  Short Shift Class:

All current and former nurses of Defendants
who work or worked pursuant to an Alternative
Workweek Schedule (“AWS”) during the Pro-
posed Class Period who were “flexed” between
the 8th and 12th hour of work due to low pa-
tient census and not paid daily overtime.

3. Meal Period Class:

All current and former nurses of Defendants
who work or worked pursuant to an AWS dur-
ing the Proposed Class Period who signed an
invalid meal period waiver, and (1) not pro-
vided a second meal break after 10 hours of
work; (2) not provided meal periods before 5
and 10 hours of work; and/or, (3) not provided a
second meal period after 12 hours of work.

4. Rest Break Class:

All current and former nurses who work or
worked for Defendants during the Proposed
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Class Period who were not relieved of all duty
and therefore not authorized and permitted to
take 10-minute, uninterrupted rest breaks for
every four hours worked.

5. Regular Rate Class:

All current and former nurses who work or
worked for Defendants during the Proposed
Class Period who were not paid at the correct
regular rate for overtime, double time, meal
premiums, and rest premiums.

6. Wage Statement Class:

All current and former nurses who work or
worked for Defendants during the Proposed
Class Period who were not provided pay stubs
that complied with Labor Code § 226.

7. Waiting Time Class:

All former nurses who worked for Defendants
from August 23, 2010 who were not paid all
wages due at the time of separation from their
employment with Defendants.

The district court denied certification of each of the
proposed classes on multiple grounds. First, the dis-
trict court concluded that Sali and Spriggs’s proposed
rounding-time, short-shift, rest-break, and wage-
statement classes failed to satisfy Rule 23(b)(3)’s pre-
dominance requirement. Second, the district court
held that Rule 23(a)’s typicality requirement was not
satisfied for any of the proposed classes because Sali
and Spriggs failed to submit admissible evidence of
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their injuries. Third, the district court concluded that
Spriggs was not an adequate class representative be-
cause she is not a member of the proposed class she is
attempting to represent. Finally, the district court
held the attorneys from the law firm Bisnar Chase
had not demonstrated they will adequately serve as
class counsel.

Sali and Spriggs appealed the district court’s de-
nial of class certification. Upon Sali and Spriggs’s mo-
tion, we stayed proceedings in this appeal pending
resolution in the California State Courts of Gerard v.
Orange Coast Memorial Medical Center, a case involv-
ing issues related to certain of the proposed classes.
See 381 P.3d 219 (Cal. 2016); 215 Cal. Rptr. 3d 778
(Ct. App. 2017). In light of the Gerard decision, Sali
and Spriggs chose to appeal only the district court’s
denial of class certification with respect to the pro-
posed rounding-time, regular-rate, wage-statement,
and waiting-time classes.

STANDARD OF REVIEW

We review a district court’s class certification deci-
sion for abuse of discretion. Parra v. Bashas’, Inc., 536
F.3d 975, 977 (9th Cir. 2008). “[A]n error of law is a
per se abuse of discretion.” Abdullah v. U.S. Sec. As-
socs., Inc., 731 F.3d 952, 956 (9th Cir. 2013) (citing
Yokoyama v. Midland Nat. Life Ins. Co., 594 F.3d
1087, 1091 (9th Cir. 2010)). Accordingly, we first re-
view a class certification determination for legal error
under a de novo standard, and “if no legal error oc-
curred, we will proceed to review the . . . decision for
abuse of discretion.” Yokoyama, 594 F.3d at 1091. A
district court applying the correct legal standard
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abuses its discretion only if “it (1) relies on an im-
proper factor, (2) omits a substantial factor, or (3) com-
mits a clear error of judgment in weighing the correct
mix of factors.” Abdullah, 731 F.3d at 956. Addition-
ally, “we review the district court’s findings of fact un-
der the clearly erroneous standard, meaning we will
reverse them only if they are (1) illogical, (2) implau-
sible, or (3) without ‘support in inferences that may be
drawn from the record.” Id. (quoting United States v.
Hinkson, 585 F.3d 1247, 1262 (9th Cir. 2009)).

DISCUSSION

A representative plaintiff may sue on behalf of a
class when the plaintiff affirmatively demonstrates
the proposed class meets the four threshold require-
ments of Federal Rule of Civil Procedure 23(a): nu-
merosity, commonality, typicality, and adequacy of
representation. In re Hyundai and Kia Fuel Econ.
Litig., 881 F.3d 679, 690 (9th Cir. 2018) (citing Com-
cast Corp. v. Behrend, 569 U.S. 27, 33 (2013)); Leyva
v. Medline Indus. Inc., 716 F.3d 510, 512 (9th Cir.
2016). Additionally, a plaintiff seeking certification
under Rule 23(b)(3) must demonstrate that “questions
of law or fact common to class members predominate
over any questions affecting only individual members,
and that a class action is superior to other available
methods for fairly and efficiently adjudicating the con-
troversy.” In re Hyundai, 881 F.3d at 690-91 (quoting
Fed. R. Civ. P. 23(b)(3)).

The issues on appeal here concern only Rule 23’s
typicality, adequacy, and predominance require-
ments: Sali and Spriggs appeal the district court’s de-
terminations that (1) Sali and Spriggs failed to
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demonstrate their injuries were typical of the pro-
posed classes; (2) plaintiff Spriggs is not an adequate
class representative; (3) attorneys from the firm
Bisnar Chase have not demonstrated they will ade-
quately serve as class counsel; and (4) the proposed
rounding-time, wage-statement, and waiting-time
classes fail Rule 23(b)(3)’s predominance requirement.
We conclude that the district court abused its discre-
tion in each of these determinations, excluding its
finding that Spriggs was not an adequate class repre-
sentative. And because plaintiff Sali remains as a rep-
resentative plaintiff, Spriggs’s inadequacy alone is not
a basis to deny class certification. Accordingly, the
district court abused its discretion by denying certifi-
cation of the proposed rounding-time, regular-rate,
waiting-time, and wage-statement classes.

A. The district court’s typicality determination
was premised on an error of law.

The district court concluded that Sali and Spriggs
“have not carried their burden of demonstrating that
the injuries allegedly inflicted by Defendants on
Plaintiffs are similar to the injuries of the putative
class members because [they] do not offer any admis-
sible evidence of [their] injuries in their motion for
class certification.” The district court further noted
that the “motion does not contain sworn testimony
from either of the named Plaintiffs.” The district
court reached this decision after striking the declara-
tion of Javier Ruiz—upon which Sali and Spriggs re-
lied to demonstrate their individual injuries—on the
basis that the declaration contained inadmissible evi-
dence. This was error. At this preliminary stage, a
district court may not decline to consider evidence
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solely on the basis that the evidence is inadmissible at
trial.

1. The district court’s decision to strike the
Ruiz declaration

In support of their motion for class certification,
Sali and Spriggs submitted a declaration by Javier
Ruiz to demonstrate their injuries. Ruiz, a paralegal
at Bisnar Chase, reviewed time and payroll records
for the named plaintiffs to determine whether they
were fully compensated under Corona’s rounding-
time pay practice, as well as to address several other
questions that are no longer at issue on this appeal.
The rounding-time practice itself is not disputed. Co-
rona paid RNs an hourly wage based on the time they
punched in and out, rounded to the nearest quarter
hour. For example, if an RN clocked in at 6:53 a.m. or
at 7:07 a.m., his or her time was rounded to 7:00 a.m.
Sali and Spriggs allege that this policy, over time, re-
sulted in failure to pay RNs for all of their time
worked. To determine the policy’s effect on Sali and
Spriggs individually, Ruiz used Excel spreadsheets to
compare Sali and Spriggs’s rounded times with their
actual clock-in and clock-out times using a random
sampling of timesheets. Ruiz’s analysis demonstrated
that on average over hundreds of shifts, Corona’s
rounded time policy undercounted Sali’s clock-in and
clock-out times by eight minutes per shift and
Spriggs’s times by six minutes per shift.

Corona objected to the Ruiz declaration, arguing
that (1) the declaration constituted improper lay opin-
ion testimony and must be excluded under Federal
Rules of Evidence 701 and 702; (2) Ruiz’s opinions
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were unreliable; (3) the declaration lacked foundation
and Ruiz lacked personal knowledge of the infor-
mation analyzed; and (4) the data underlying Ruiz’s
analysis was unauthenticated hearsay. In reply, Sali
and Spriggs submitted declarations attesting to the
authenticity and accuracy of the data and conclusions
contained in Ruiz’s declaration and the attached ex-
hibits.

The district court agreed with Corona’s arguments
that the Ruiz declaration was inadmissible and struck
the declaration on that basis. First, the district court
concluded that “Ruiz cannot authenticate the manip-
ulated Excel Spreadsheets and other data that he re-
lied upon to conduct his analysis because he does not
have personal knowledge to attest to the fact that the
data accurately represents Plaintiffs’ employment
records.” Second, the district court concluded that
Ruiz’s declaration offered improper opinion testi-
mony. Third, the district court found that Ruiz’s “ma-
nipulation and analysis of raw data to reach cumula-
tive conclusions is the technical or specialized work of
an expert witness,” and that Ruiz lacked the qualifi-
cations to conduct this analysis. The district court fur-
ther concluded that the declarations submitted by Sali
and Spriggs were new evidence improperly submitted
in reply, and the court declined to consider the decla-
rations.



11a

2. The district court erred by striking the
Ruiz declaration on the basis of inadmis-
sibility.

A plaintiff seeking class certification bears the bur-
den of affirmatively demonstrating “through eviden-
tiary proof that the class meets the prerequisites of
Rule 23(a).” In re Hyundai, 881 F.3d at 690 (citing
Comcast Corp., 569 U.S. at 33). In other words, the
plaintiff “must be prepared to prove that there are in
fact sufficiently numerous parties, common questions
of law or fact, etc.” Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 350 (2011). Accordingly, “[b]efore certi-
fying a class, the trial court must conduct a rigorous
analysis to determine whether the party seeking cer-
tification has met the prerequisites of Rule 23.” In re
Hyundai, 881 F.3d at 690 (quoting Zinser v. Accufix
Research Inst., Inc., 253 F.3d 1180, 1186 (9th Cir.
2001)).

For practical reasons, we have never equated a dis-
trict court’s “rigorous analysis” at the class certifica-
tion stage with conducting a mini-trial. District
courts “must determine by order whether to certify
the action as a class action” at “an early practicable
time after a person sues or is sued as a class repre-
sentative.” Fed. R. Civ. P. 23(c)(1)(A). The district
court’s class certification order, while important, is
also preliminary: “An order that grants or denies
class certification may be altered or amended before
final judgment.” Fed. R. Civ. P. 23(c)(1)(C); see also
Coopers & Lybrand v. Livesay, 437 U.S. 463, 469 n.11
(1978) (“[A] district court’s order denying or granting
class status is inherently tentative.”); In re Zurn Pex
Plumbing Prod. Liab. Litig., 644 F.3d 604, 613 (8th
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Cir. 2011) (“[A] court’s inquiry on a motion for class
certification is ‘tentative,” ‘preliminary,” and ‘limited.”
(quoting Coopers & Lybrand, 437 U.S. at 469 n.11)).

Applying the formal strictures of trial to such an
early stage of litigation makes little common sense.
Because a class certification decision “is far from a
conclusive judgment on the merits of the case, it is ‘of
necessity . . . not accompanied by the traditional rules
and procedure applicable to civil trials.” Zurn Pex,
644 F.3d at 613 (quoting Eisen v. Carlisle & Jacquelin,
417 U.S. 156, 178 (1974)). Notably, the evidence
needed to prove a class’s case often lies in a defend-
ant’s possession and may be obtained only through
discovery. Limiting class-certification-stage proof to
admissible evidence risks terminating actions before
a putative class may gather crucial admissible evi-
dence. And transforming a preliminary stage into an
evidentiary shooting match inhibits an early determi-
nation of the best manner to conduct the action.

It follows that we have found an abuse of discretion
where a “district court limited its analysis of whether”
class plaintiffs satisfied a Rule 23 requirement “to a
determination of whether Plaintiffs’ evidence on that
point was admissible.” Ellis v. Costco Wholesale
Corp., 657 F.3d 970, 982 (9th Cir. 2011). Although we
have not squarely addressed the nature of the “eviden-
tiary proof” a plaintiff must submit in support of class
certification, we now hold that such proof need not be
admissible evidence.
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Inadmissibility alone is not a proper basis to reject
evidence submitted in support of class certification.?
“Neither the possibility that a plaintiff will be unable
to prove his allegations, nor the possibility that the
later course of the suit might unforeseeably prove the
original decision to certify the class wrong, is a basis
for declining to certify a class which apparently satis-
fies” Rule 23. Blackie v. Barrack, 524 F.2d 891, 901
(9th Cir. 1975). Therefore, in evaluating a motion for
class certification, a district court need only consider
“material sufficient to form a reasonable judgment on
each [Rule 23(a)] requirement.” Id. The court’s con-
sideration should not be limited to only admissible ev-
idence.

Other circuits have reached varying conclusions on
the extent to which admissible evidence is required at
the class certification stage. Only the Fifth Circuit

2 Numerous district courts in this Circuit have long concluded
that it is appropriate to consider evidence at the class certifica-
tion stage that may ultimately be inadmissible. See, e.g., Garter
v. Cty. of San Diego, 2017 WL 5177028, at *2 (S.D. Cal. Nov. 7,
2017) (“District [c]lourts may consider all material evidence sub-
mitted by the parties and need not address the ultimate admis-
sibility of evidence proffered by the parties.”); In re ConAgra
Foods, Inc., 90 F. Supp. 3d 919, 965 n.147 (C.D. Cal. 2015) (“[T]he
court can consider inadmissible evidence in deciding whether it
is appropriate to certify a class.”); Arredondo v. Delano Farms
Co., 301 F.R.D. 493, 505 (E.D. Cal. 2014); Keilholtz v. Lennox
Hearth Prods., Inc., 268 F.R.D. 330, 337 n.3 (N.D. Cal. 2010) (“On
a motion for class certification, the Court may consider evidence
that may not be admissible at trial.”); Parkinson v. Hyundai Mo-
tor Am., 258 F.R.D. 580, 599 (C.D. Cal. 2008) (“[A] motion for
class certification need not be supported by admissible evi-
dence.”); Bell v. Addus Healthcare, Inc., 2007 WL 3012507, at *2
(W.D. Wash. Oct. 12, 2007) (“[Rule] 23 does not require admissi-
ble evidence in support of a motion for class certification . . ..”)



14a

has directly held that admissible evidence is required
to support class certification. See Unger v. Amedisys
Inc., 401 F.3d 316, 319 (5th Cir. 2005) (holding that
the court’s “findings must be made based on adequate
admissible evidence to justify class certification”).

The Seventh Circuit, in holding that a district
court erred by giving an expert report “the weight . . .
it is due” rather than ruling on the report’s admissi-
bility under Daubert v. Merrell Dow Pharms., Inc., 509
U.S. 579, 597 (1993), has suggested that expert evi-
dence submitted in support of class certification must
be admissible. Messner v. Northshore Univ. Health
Sys., 669 F.3d 802, 812 (7th Cir. 2012) (quoting In re
Evanston Nw. Healthcare Corp. Antitrust Litig., 268
F.R.D. 56, 57 (N.D. Ill. 2010)). The Third Circuit has
similarly held that a plaintiff may rely on challenged
expert testimony to satisfy the requirements of Rule
23 only if that expert testimony satisfies the eviden-
tiary standard set out in Daubert. In re Blood Re-
agents Antitrust Litig., 783 F.3d 183, 187 (3d Cir.
2015).

We agree with the Eighth Circuit, however, which
has held that a district court is not limited to consid-
ering only admissible evidence in evaluating whether
Rule 23’s requirements are met. Zurn Pex, 644 F.3d
at 612-13. Contrary to other courts’ conclusory pre-
sumptions that Rule 23 proof must be admissible, the
Eighth Circuit probed the differences between Rule
23, summary judgment and trial that warrant greater
evidentiary freedom at the class certification stage:

Because summary judgment ends liti-
gation without a trial, the court must
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review the evidence in light of what
would be admissible before either the
court or jury.

In contrast, a court’s inquiry on a
motion for class certification is “tenta-
tive,” “preliminary,” and “limited.” The
court must determine only if questions
of law or fact common to class members
predominate over any questions affect-
ing only individual members [and if] a
class action is superior to other availa-
ble methods for fairly and efficiently
adjudicating the controversy. As class
certification decisions are generally
made before the close of merits discov-
ery, the court’s analysis is necessarily
prospective and subject to change, and
there is bound to be some evidentiary
uncertainty.

Id. at 613 (internal citations and quotation marks
omitted). We find the Eighth Circuit’s analysis per-
suasive.

The Supreme Court’s guidance in the analogous
field of standing is also instructive. Like standing,
Rule 23 presents more than a “mere pleading stand-
ard.” Wal-Mart, 564 U.S. at 350. Because the ele-
ments of standing “are not mere pleading require-
ments but rather an indispensable part of the plain-
tiff's case, each element must be supported in the
same way as any other matter on which the plaintiff
bears the burden of proof, i.e., with the manner and
degree of evidence required at the successive stages of
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the litigation.” Lujan v. Defs. of Wildlife, 504 U.S. 555,
561 (1992) (emphasis added). Hence, the proof re-
quired to establish standing varies at the complaint,
summary judgment and trial phases. Id. Similarly,
the “manner and degree of evidence required” at the
preliminary class certification stage is not the same as
“at the successive stages of the litigation™—i.e., at
trial.

The present case aptly illustrates why we license
greater evidentiary freedom at the class certification
stage: By relying on formalistic evidentiary objec-
tions, the district court unnecessarily excluded proof
that tended to support class certification. Corona did
not dispute the authenticity of the payroll data under-
lying Ruiz’s analysis, nor did it directly dispute the
accuracy of his calculations. Instead, Corona argued
that Ruiz’s declaration and spreadsheet were inad-
missible because Ruiz extracted data without explain-
ing his methods, and the district court agreed. But by
relying on admissibility alone as a basis to strike the
Ruiz declaration, the district court rejected evidence
that likely could have been presented in an admissible
form at trial. In fact, when Sali and Spriggs submit-
ted their own sworn declarations to authenticate the
payroll data and vouch for its accuracy, the district
court again leaned on evidentiary formalism in strik-
ing those declarations as “new evidence” submitted in
reply. That narrow approach tells us nothing about
the satisfaction of the typicality requirement—
“whether other members have the same or similar in-
jury, whether the action is based on conduct which is
not unique to the named plaintiffs, and whether other
class members have been injured by the same course
of conduct.” Hanon v. Dataproducts Corp., 976 F.2d
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497, 508 (9th Cir. 1992). The district court should
have considered the declarations of Ruiz, Sali, and
Spriggs in determining whether the typicality prereq-
uisite was satisfied.

When conducting its “rigorous analysis” into
whether the Rule 23(a) requirements are met, the dis-
trict court need not dispense with the standards of ad-
missibility entirely. The court may consider whether
the plaintiff’s proof'is, or will likely lead to, admissible
evidence. Indeed, in evaluating challenged expert tes-
timony in support of class certification, a district court
should evaluate admissibility under the standard set
forth in Daubert. Ellis, 657 F.3d at 982. But admis-
sibility must not be dispositive. Instead, an inquiry
into the evidence’s ultimate admissibility should go to
the weight that evidence is given at the class certifi-
cation stage. This approach accords with our prior
guidance that a district court should analyze the “per-
suasiveness of the evidence presented” at the Rule 23
stage. Id. The district court abused its discretion here
by declining to consider the Ruiz declaration solely on
the basis of inadmissibility. Because the district court
applied the wrong standard for evaluating the plain-
tiffs’ evidence, we do not reach whether the plaintiffs
have in fact demonstrated typicality and leave it to
the district court to resolve in the first instance.

B. Spriggs is not an adequate class representa-
tive, but Sali remains as an adequate repre-
sentative plaintiff.

The district court concluded that plaintiff Spriggs
is not an adequate class representative because she is
not a member of any class she seeks to represent. The
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district court reasoned that Spriggs cannot represent
a class including “all current and former [RNs] of De-
fendants . . . who were classified by Defendants as ei-
ther full-time or full-time equivalent employees,” given
that she was not classified as a full-time employee.
We agree. A named plaintiff must be a member of the
class she seeks to represent and Spriggs does not qual-
ify. Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 156
(1982). Nevertheless, because Plaintiff Sali remains
as an adequate class representative, Spriggs’s inade-
quacy is not a basis to deny class certification. See
Fed. R. Civ. P. 23(a) (“One or more members of a class
may sue or be sued as representative parties on behalf
of all members . ...” (emphasis added)).

C. The district court abused its discretion by
concluding that attorneys from Bisnar Chase
cannot serve as adequate class counsel.

Determining whether representation is adequate
requires the court to consider two questions: “(a) do
the named plaintiffs and their counsel have any con-
flicts of interest with other class members and (b) will
the named plaintiffs and their counsel prosecute the
action vigorously on behalf of the class?” In re Mego
Fin. Corp. Secs. Litig., 213 F.3d 454, 462 (9th Cir.
2000) (citing Hanlon v. Chrysler Corp., 150 F.3d 111,
120 (9th Cir. 1998)). Adequacy of representation also
depends on the qualifications of counsel. In re N. Dist.
Cal., Dalkon Shield IUD Prods Liab. Litig., 693 F.2d
847, 855 (9th Cir. 1982). “[T]he named representa-
tive’s attorney [must] be qualified, experienced, and
generally capable to conduct the litigation . . ..” Jor-
dan v. L.A. Cty., 669 F.2d 1311, 1323 (9th Cir. 1982),
vacated on other grounds by Cty. of L.A. v. Jordan, 459
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U.S. 810 (1982). It is undisputed that there is no con-
flict here, so the only questions before the district
court were whether proposed class counsel were qual-
ified and would prosecute the action vigorously.

The district court concluded that proposed class
counsel failed to demonstrate they would adequately
serve as class counsel. The district court noted that
“attorneys from Bisnar Chase failed to attend any of
the depositions of Plaintiffs’ putative class witnesses’
(four scheduled depositions), failed to produce Plain-
tiffs’ expert, Falkenhagen, for a deposition despite be-
ing ordered to do so by a Magistrate Judge,* and, as
detailed in the typicality analysis, failed to submit any
sworn testimony from Plaintiffs in support of the class
certification motion.” The court also noted that
Bisnar Chase submitted nearly identical declarations
from twenty-two putative class members attesting to
their personal experiences with Corona’s employment
practices. The district court found that “Plaintiffs’
counsel’s ‘lax approach’ to personalizing declarations,
ensuring that declarants knew and understood what
they were signing, and verifying the accuracy of the
statements is ‘unacceptable’ conduct.”

The district court did not indicate what legal
standard it relied on in evaluating the adequacy of
class counsel. Moreover, the district court discussed
only the apparent errors by counsel with no mention
of the evidence in the record demonstrating class

3 The district court sanctioned Bisnar Chase under Federal
Rule of Civil Procedure 37 for failing to produce Falkenhagen at
deposition after being ordered to do so. We affirmed the sanctions
order. See Sali v. Corona Reg’l Med. Ctr., 884 F.3d 1218, 1225
(9th Cir. 2018).
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counsel’s substantial and competent work on this
case. Bisnar Chase attorneys have incurred thou-
sands of dollars in costs and invested significant time
in this matter, including preparing dozens of interrog-
atories and requests for production, taking numerous
depositions, retaining experts, defending the named
plaintiffs’ depositions and the deposition of the plain-
tiffs’ expert economist, reviewing and analyzing thou-
sands of documents, interviewing hundreds of class
members, obtaining signed declarations, and prepar-
ing and filing a motion for class certification. Addi-
tionally, attorney Jerusalem Beligan has extensive
experience litigating class-action cases in state and
federal court.

At this early stage of the litigation, the district
court’s decision that attorneys from Bisnar Chase
could not adequately serve as class counsel was prem-
ature and an abuse of discretion. However, the dis-
trict court is not precluded from considering counsel’s
prior sanctions as evidence of inadequacy if Bisnar
Chase attorneys continue to neglect their duties.

D. The district court erred by denying certifica-
tion of the proposed rounding-time and
wage-statement classes on the basis that they
failed Rule 23(b)(3)’s predominance require-
ment.

Rule 23(b)(3)’s predominance inquiry is “far more
demanding” than Rule 23(a)’s commonality require-
ment. Amchem Prods., Inc. v. Windsor, 521 U.S. 591,
624 (1997). When evaluating predominance, “a court
has a ‘duty to take a close look at whether common
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questions predominate over individual ones,” and en-
sure that individual questions do not ‘overwhelm
questions common to the class.” In re Hyundai, 881
F.3d at 691 (quoting Comcast Corp., 569 U.S. at 34).
“The main concern of the predominance inquiry under
Rule 23(b)(3) is ‘the balance between individual and
common issues.” Wang v. Chinese Daily News, Inc.,
737 F.3d 538, 545-46 (9th Cir. 2013) (quoting In re
Wells Fargo Home Mortg. QOuvertime Pay Litig., 571
F.3d 935, 959 (9th Cir. 2009)).

Because the district court concluded that the pre-
dominance requirement was met by the proposed reg-
ular-rate class, and because the parties agree that the
waiting-time class is entirely derivative of other pro-
posed classes, we review the district court’s predomi-
nance analysis with respect to the rounding-time and
wage-statement classes only.

1. The district court’s determination that in-
dividual questions predominated in the
claims of the proposed rounding-time
class was based on an error of law.

For the purpose of class certification, the parties
do not dispute how Corona’s rounding-time pay sys-
tem worked. Corona used an electronic timekeeping
system that tracked when employees clocked in and
clocked out and rounded the time to the nearest quar-
ter hour. Corona paid RNs an hourly wage calculated
based on that rounded time. For example, if an RN
clocked in at 6:53 a.m. or 7:07 a.m., his or her time
was rounded to 7:00 a.m. Kronos recorded both actual
clock-in and rounded times.
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Sali and Spriggs allege that Corona’s rounding-
time policy resulted in systematic underpayment of
RNs. They seek certification of a rounding-time class
consisting of:

All current and former nurses who
work or worked for Defendants during
the Proposed Class Period who were
not paid all wages due them, including
straight time, overtime, double time,
meal premiums, and rest premiums
due to Defendants’ rounding time pol-

icy.

The district court concluded that individualized is-
sues predominate in determining Corona’s liability
with respect to the proposed rounding-time class be-
cause “whether [Corona’s] rounding policy resulted in
the underpayment of the proposed class members,
and was thus against California law, depends on indi-
vidual findings as to whether RNs were actually work-
ing when punched in.” In support of this conclusion,
the district court cited Corona’s explanation that
“time records are not a reliable indicator of the time
RNs actually spent working because RNs frequently
clock-in for work and then perform non-compensable
activities, such as waiting in the break room, getting
coffee, or chatting with their co-workers, until the
start of their scheduled shift.” Thus, the court rea-
soned, “determining whether [Corona] underpaid
members of the Rounding Time Class would entail
factualized inquiries into whether particular RNs
were actually working during the grace period, and
whether the rounding of time during this period re-
sulted in the underpayment of hours actually



23a

worked—the only conduct that is prohibited under
California law.”

Sali and Spriggs first argue that whether RNs
were “actually working” is a merits question that
should not have been considered at the class certifica-
tion stage. In the alternative, Sali and Spriggs argue
that the district court’s analysis was based on an error
of California law because compensable time is not
measured by time employees spend “actually work-
ing.” Sali and Spriggs’s argument that the district
court improperly reached a merits question fails be-
cause the district court plainly did not attempt to re-
solve whether RNs were actually working on the mer-
its. Instead, the court merely concluded that, assum-
ing clock-in times were on average rounded up to the
shift-start time, individualized questions would pre-
dominate in determining whether RNs were “actually
working” during any period between their clock-in
time and the start of their shift. But the district court
clearly misapplied California law in reaching that
conclusion.

A rounding-time policy is permissible under Cali-
fornia law if it “is fair and neutral on its face and ‘it is
used in such a manner that it will not result, over a
period of time, in failure to compensate the employees
properly for all the time they have actually worked.”
See’s Candy Shops, Inc. v. Super. Ct., 148 Cal. Rptr.
3d 690, 704-05 (Ct. App. 2012) (quoting 29 C.F.R. §
785.48) (emphasis added). The district court therefore
did not err by concluding that whether RNs were “ac-
tually working” during the time between their clock-
in and shift-start time is a relevant inquiry in this
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case. But by suggesting that “non-compensable activ-
ities, such as waiting in the break room, getting coffee,
or chatting with their co-workers” are categorically
not time “actually worked,” the district court incor-
rectly interpreted “actually worked” to mean only
time spent engaged in work-related activities.

Under California law, compensable time is “the
time during which an employee is subject to the con-
trol of an employer, and includes all the time the em-
ployee is suffered or permitted to work, whether or not
required to do so.” Morillion v. Royal Packaging Co.,
995 P.2d 139, 141 (Cal. 2000) (quoting Cal. Code
Regs., tit. 8, § 11140, subd. 2(G)). Both parties cor-
rectly interpret the term “actually worked” as used in
See’s Candy as referencing this compensable-time
standard. The district court also nominally acknowl-
edged “employer control” as part of the standard, but
in doing so the court materially misstated the law.
The district court stated that “[t]he punch times are
only indicative of time ‘actually worked’ if RNs are
working and under the control of their employer
whenever they are punched into work.” (emphasis
added). In fact, under California law, time is compen-
sable when an employee is working or under the con-
trol of his or her employer. See Morillion, 995 P.2d at
141.

4 Both parties agreed in the district court and in this court that
this standard for compensable time applies to Sali and Spriggs
under California law. Corona’s new argument in its petition for
rehearing that a different standard applies is waived. See Board-
man v. Estelle, 957 F.2d 1523, 1535 (9th Cir. 1992), as supple-
mented on denial of reh’g (Mar. 11, 1992).
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California’s compensable-time standard encom-
passes two categories of time. First, time is compen-
sable if an employee is “under the control” of his or her
employer, whether or not he or she is engaging in
work activities, such as by being required to remain
on the employer’s premises or being restricted from
engaging in certain personal activities. See id. at 145—
47 (holding that compulsory travel time on bus from
departure point to work site is compensable); Aguilar
v. Assn. of Retarded Citizens, 285 Cal. Rptr. 515, 519—
21 (Ct. App. 1991) (holding that time employees are
required to be on premises is included in hours
worked). Second, time is compensable if an employee
“is suffered or permitted to work, whether or not re-
quired to do so.” Morillion, 995 P.2d at 141 (citing Cal.
Code Regs., tit. 8, § 11140, subd. 2(G)). This may in-
clude “time an employee is working but is not subject
to an employer’s control,” such as “unauthorized over-
time, which the employer has not requested or re-
quired.” Id. at 145 (emphasis added).

The district court did not abuse its discretion to the
extent it concluded that individualized questions pre-
dominate on whether the RNs fall within the second
category, which amounts to a question of whether
they engaged in work activities even if they were not
required to do so. But the district court erred by as-
suming that was the only question to be decided. Un-
der California law, the RNs were also actually work-
ing if they were subject to Corona’s control even if they
were not engaging in work activities—for example, if
they were required to remain on the hospital premises
during that time. See Aguilar, 234 Cal. Rptr. at 520.
The district court failed to consider whether the RNs
could establish on a class-wide basis that they were
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subject to Corona’s control during the grace period
even if the RNs were not always engaged in work-re-
lated activities during that time.

This “employer control” question necessarily re-
quires an employer-focused inquiry into whether Co-
rona had a policy or practice that restricted RNs in a
manner that amounted to employer control during the
period between their clock-in and clock-out times and
their rounded shift-start and shift-end times. The
types of activities RNs generally engaged in during
this period are certainly relevant, but the activities of
any particular RN are not dispositive of whether he or
she was under Corona’s control. Determination of this
question does not depend on individualized factual
questions and is capable of class-wide resolution. Ac-
cordingly, the district court abused its discretion by
denying certification of the rounding-time class on the
basis of predominance.

2. The district court’s determination that in-
dividual questions predominate in the
claims of the proposed wage-statement
class was premised on legal error.

Corona issued wage statements to RNs that listed
the employer as Corona Regional Medical Center, ra-
ther than Corona’s corporate name, UHS-Corona, Inc.
Sali and Spriggs allege this violated California law
and seek certification of a class consisting of “[a]ll cur-
rent and former nurses who work or worked for De-
fendants during the Proposed Class Period who were
not provided pay stubs that complied with Labor Code
§ 226.” The district court concluded that this proposed
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wage-statement class failed Rule 23(b)(3)’s predomi-
nance requirement because “demonstrating that each
class member was damaged by the claimed inaccuracy
in the wage statement is a critical individualized issue
in determining liability that is not amenable to com-
mon systems of proof.” In doing so, the district court
noted that it agreed with Corona’s argument that
“common issues do not predominate ‘because, in order
to determine liability, each employee must prove for
each paystub received during the relevant time period
that he/she was damaged by the inadequate pay
stub.”

The California Labor Code requires that a wage
statement include, among other things, “the name
and address of the legal entity that is the employer.”
Cal. Lab. Code § 226(a)(8). The Code specifies the
amount of damages for violation of this requirement.?
The Code further provides that “[aln employee is
deemed to suffer injury for purposes of this subdivi-
sion if the employer fails to provide accurate and com-
plete information as required . . . and the employee
cannot promptly determine from the wage statement
alone . . . the name and address of the employer.” Id.
§ 226(e)(2)(B)(iii).

5 California Labor Code § 226(e)(1) provides:

An employee suffering injury as a result of a knowing
and intentional failure by an employer to comply with subdivi-
sion (a) is entitled to recover the greater of all actual damages or
fifty dollars ($50) for the initial pay period in which a violation
occurs and one hundred dollars ($100) per employee for each vi-
olation in a subsequent pay period, not to exceed an aggregate
penalty of four thousand dollars ($4,000), and is entitled to an
award of costs and reasonable attorney’s fees.
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The district court erred by concluding that dam-
ages for members of the wage statement class would
require an individualized determination. Because the
Code specifies that a violation of § 226 is a per se in-
jury, there is no individualized issue of damages. If
Corona knowingly and intentionally failed to provide
the name of the legal entity that was the class mem-
bers’ employer, each class member was injured in pre-
cisely the same manner by each paystub in which Co-
rona failed to provide that information. See id. More-
over, even if there is variation in the amount of each
class members’ damages, this is an insufficient basis
by itself to deny certification. See Yokoyama, 594 F.3d
at 1094 (the “amount of damages is invariably an in-
dividual question and does not defeat class action
treatment” (quoting Blackie, 524 F.2d at 905)).

The district court abused its discretion by denying
certification on the basis that individual questions
predominate in the claims of the proposed wage-state-
ment class.

CONCLUSION

For the reasons discussed, the district court’s de-
nial of class certification is REVERSED and RE-
MANDED for further proceedings consistent with
this opinion.
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Before: M. Margaret McKeown and Kim McLane
Wardlaw, Circuit Judges, and Salvador Mendoza,
dJr.,” District Judge.

OPINION
MENDOZA, District Judge

Marlyn Sali and Deborah Spriggs (“Sali and
Spriggs”) appeal the district court’s denial of class cer-
tification in this putative class action alleging employ-
ment claims against Corona Regional Medical Center
and UHS of Delaware, Inc. (collectively “Corona”).!
Sali and Spriggs moved for certification of seven clas-
ses of Registered Nurses (“RNs”) they allege were un-
derpaid by Corona as a result of certain employment
policies and practices. The district court denied certi-
fication on the basis that (1) Federal Rule of Civil Pro-
cedure 23(a)’s typicality requirement is not satisfied
for any of the proposed classes because Sali and
Spriggs failed to submit admissible evidence of their
injuries; (2) Plaintiff Spriggs and proposed class coun-
sel have not demonstrated they will adequately repre-
sent the proposed classes; and (3) several proposed

* The Honorable Salvador Mendoza, Jr., District Judge for the
U.S. District Court for the Eastern District of Washington, sit-
ting by designation.

1 We refer to Corona Regional Medical Center and UHS of Del-
aware, Inc. collectively as the employer or former employer of the
named plaintiffs and proposed class members. This does not re-
flect any judgment about the nature of the relationship between
Corona Regional Medical Center and UHS of Delaware, Inc. or
their relative share of potential liability, which have not been ad-
dressed by the district court and are not at issue on this appeal.
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classes fail to satisfy Rule 23(b)(3)’s predominance re-
quirement. Because the district court abused its dis-
cretion by relying on each of these reasons to deny
class certification, we reverse.

BACKGROUND

Corona operates a hospital in Southern California
that employs hourly-wage RNs. Sali and Spriggs are
RNs formerly employed by Corona. They assert that
a number of Corona’s employment policies and prac-
tices with respect to RNs violate California law and
have resulted in underpayment of wages. They filed
this putative class action in California State Court on
behalf of “all RNs employed by Defendants in Califor-
nia at any time during the Proposed Class Period who
(a) were not paid all wages at their regular rate of pay;
(b) not paid time and a-half and/or double time for all
overtime hours worked; and (c) denied uninterrupted,
‘off-duty’ meal-and-rest periods.” They allege Corona
violated California law by (1) failing to pay all regular
hourly wages; (2) failing to pay time-and-a-half for all
overtime; (3) failing to pay double time for all hours
worked in excess of twelve hours in a day; (4) not
providing compliant meal and rest breaks; (5) failing
to timely pay all wages due to separated former em-
ployees within seventy-two hours of separation; and
(6) failing to provide accurate itemized wage state-
ments. Corona removed the case to the United States
District Court for the Central District of California.

Sali and Spriggs moved for certification of the fol-
lowing seven classes:
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1. Rounding Time Class:

All current and former nurses who work or
worked for Defendants during the Proposed
Class Period who were not paid all wages due
them, including straight time, overtime, double
time, meal premiums, and rest premiums due
to Defendants’ rounding time policy.

2.  Short Shift Class:

All current and former nurses of Defendants
who work or worked pursuant to an Alternative
Workweek Schedule (“AWS”) during the Pro-
posed Class Period who were “flexed” between
the 8th and 12th hour of work due to low pa-
tient census and not paid daily overtime.

3. Meal Period Class:

All current and former nurses of Defendants
who work or worked pursuant to an AWS dur-
ing the Proposed Class Period who signed an
invalid meal period waiver, and (1) not pro-
vided a second meal break after 10 hours of
work; (2) not provided meal periods before 5
and 10 hours of work; and/or, (3) not provided a
second meal period after 12 hours of work.

4. Rest Break Class:

All current and former nurses who work or
worked for Defendants during the Proposed
Class Period who were not relieved of all duty
and therefore not authorized and permitted to
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take 10-minute, uninterrupted rest breaks for
every four hours worked.

5. Regular Rate Class:

All current and former nurses who work or
worked for Defendants during the Proposed
Class Period who were not paid at the correct
regular rate for overtime, double time, meal
premiums, and rest premiums.

6. Wage Statement Class:

All current and former nurses who work or
worked for Defendants during the Proposed
Class Period who were not provided pay stubs
that complied with Labor Code § 226.

7. Waiting Time Class:

All former nurses who worked for Defendants
from August 23, 2010 who were not paid all
wages due at the time of separation from their
employment with Defendants.

The district court denied certification of each of the
proposed classes on multiple grounds. First, the dis-
trict court concluded that Sali and Spriggs’s proposed
rounding-time, short-shift, rest-break, and wage-
statement classes failed to satisfy Rule 23(b)(3)’s pre-
dominance requirement. Second, the district court
held that Rule 23(a)’s typicality requirement was not
satisfied for any of the proposed classes because Sali
and Spriggs failed to submit admissible evidence of
their injuries. Third, the district court concluded that
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Spriggs was not an adequate class representative be-
cause she is not a member of the proposed class she is
attempting to represent. Finally, the district court
held the attorneys from the law firm Bisnar Chase
had not demonstrated they will adequately serve as
class counsel.

Sali and Spriggs appealed the district court’s de-
nial of class certification. Upon Sali and Spriggs’s mo-
tion, we stayed proceedings in this appeal pending
resolution in the California State Courts of Gerard v.
Orange Coast Memorial Medical Center, a case involv-
ing issues related to certain of the proposed classes.
See 381 P.3d 219 (Cal. 2016); 215 Cal. Rptr. 3d 778
(Ct. App. 2017). In light of the Gerard decision, Sali
and Spriggs chose to appeal only the district court’s
denial of class certification with respect to the pro-
posed rounding-time, regular-rate, wage-statement,
and waiting-time classes.

STANDARD OF REVIEW

We review a district court’s class certification deci-
sion for abuse of discretion. Parra v. Bashas’, Inc., 536
F.3d 975, 977 (9th Cir. 2008). “[A]n error of law is a
per se abuse of discretion.” Abdullah v. U.S. Sec. As-
socs., Inc., 731 F.3d 952, 956 (9th Cir. 2013) (citing
Yokoyama v. Midland Nat. Life Ins. Co., 594 F.3d
1087, 1091 (9th Cir. 2010)). Accordingly, we first re-
view a class certification determination for legal error
under a de novo standard, and “if no legal error oc-
curred, we will proceed to review the . . . decision for
abuse of discretion.” Yokoyama, 594 F.3d at 1091. A
district court applying the correct legal standard
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abuses its discretion only if “it (1) relies on an im-
proper factor, (2) omits a substantial factor, or (3) com-
mits a clear error of judgment in weighing the correct
mix of factors.” Abdullah, 731 F.3d at 956. Addition-
ally, “we review the district court’s findings of fact un-
der the clearly erroneous standard, meaning we will
reverse them only if they are (1) illogical, (2) implau-
sible, or (3) without ‘support in inferences that may be
drawn from the record.” Id. (quoting United States v.
Hinkson, 585 F.3d 1247, 1262 (9th Cir. 2009)).

DISCUSSION

A representative plaintiff may sue on behalf of a
class when the plaintiff affirmatively demonstrates
the proposed class meets the four threshold require-
ments of Federal Rule of Civil Procedure 23(a): nu-
merosity, commonality, typicality, and adequacy of
representation. In re Hyundai and Kia Fuel Econ.
Litig., 881 F.3d 679, 690 (9th Cir. 2018) (citing Com-
cast Corp. v. Behrend, 569 U.S. 27, 33 (2013)); Leyva
v. Medline Indus. Inc., 716 F.3d 510, 512 (9th Cir.
2016). Additionally, a plaintiff seeking certification
under Rule 23(b)(3) must demonstrate that “questions
of law or fact common to class members predominate
over any questions affecting only individual members,
and that a class action is superior to other available
methods for fairly and efficiently adjudicating the con-
troversy.” In re Hyundai, 881 F.3d at 690-91 (quoting
Fed. R. Civ. P. 23(b)(3)).

The issues on appeal here concern only Rule 23’s
typicality, adequacy, and predominance require-
ments: Sali and Spriggs appeal the district court’s de-
terminations that (1) Sali and Spriggs failed to
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demonstrate their injuries were typical of the pro-
posed classes; (2) plaintiff Spriggs is not an adequate
class representative; (3) attorneys from the firm
Bisnar Chase have not demonstrated they will ade-
quately serve as class counsel; and (4) the proposed
rounding-time, wage-statement, and waiting-time
classes fail Rule 23(b)(3)’s predominance requirement.
We conclude that the district court abused its discre-
tion in each of these determinations, excluding its
finding that Spriggs was not an adequate class repre-
sentative. And because plaintiff Sali remains as a rep-
resentative plaintiff, Spriggs’s inadequacy alone is not
a basis to deny class certification. Accordingly, the
district court abused its discretion by denying certifi-
cation of the proposed rounding-time, regular-rate,
waiting-time, and wage-statement classes.

A. The district court’s typicality determination
was premised on an error of law.

The district court concluded that Sali and Spriggs
“have not carried their burden of demonstrating that
the injuries allegedly inflicted by Defendants on
Plaintiffs are similar to the injuries of the putative
class members because [they] do not offer any admis-
sible evidence of [their] injuries in their motion for
class certification.” The district court further noted
that the “motion does not contain sworn testimony
from either of the named Plaintiffs.” The district
court reached this decision after striking the declara-
tion of Javier Ruiz—upon which Sali and Spriggs re-
lied to demonstrate their individual injuries—on the
basis that the declaration contained inadmissible evi-
dence. This was error. At this preliminary stage, a
district court may not decline to consider evidence
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solely on the basis that the evidence is inadmissible at
trial.

1. The district court’s decision to strike the
Ruiz declaration

In support of their motion for class certification,
Sali and Spriggs submitted a declaration by Javier
Ruiz to demonstrate their injuries. Ruiz, a paralegal
at Bisnar Chase, reviewed time and payroll records
for the named plaintiffs to determine whether they
were fully compensated under Corona’s rounding-
time pay practice, as well as to address several other
questions that are no longer at issue on this appeal.
The rounding-time practice itself is not disputed. Co-
rona paid RNs an hourly wage based on the time they
punched in and out, rounded to the nearest quarter
hour. For example, if an RN clocked in at 6:53 a.m. or
at 7:07 a.m., his or her time was rounded to 7:00 a.m.
Sali and Spriggs allege that this policy, over time, re-
sulted in failure to pay RNs for all of their time
worked. To determine the policy’s effect on Sali and
Spriggs individually, Ruiz used Excel spreadsheets to
compare Sali and Spriggs’s rounded times with their
actual clock-in and clock-out times using a random
sampling of timesheets. Ruiz’s analysis demonstrated
that on average over hundreds of shifts, Corona’s
rounded time policy undercounted Sali’s clock-in and
clock-out times by eight minutes per shift and
Spriggs’s times by six minutes per shift.

Corona objected to the Ruiz declaration, arguing
that (1) the declaration constituted improper lay opin-
ion testimony and must be excluded under Federal
Rules of Evidence 701 and 702; (2) Ruiz’s opinions
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were unreliable; (3) the declaration lacked foundation
and Ruiz lacked personal knowledge of the infor-
mation analyzed; and (4) the data underlying Ruiz’s
analysis was unauthenticated hearsay. In reply, Sali
and Spriggs submitted declarations attesting to the
authenticity and accuracy of the data and conclusions
contained in Ruiz’s declaration and the attached ex-
hibits.

The district court agreed with Corona’s arguments
that the Ruiz declaration was inadmissible and struck
the declaration on that basis. First, the district court
concluded that “Ruiz cannot authenticate the manip-
ulated Excel Spreadsheets and other data that he re-
lied upon to conduct his analysis because he does not
have personal knowledge to attest to the fact that the
data accurately represents Plaintiffs’ employment
records.” Second, the district court concluded that
Ruiz’s declaration offered improper opinion testi-
mony. Third, the district court found that Ruiz’s “ma-
nipulation and analysis of raw data to reach cumula-
tive conclusions is the technical or specialized work of
an expert witness,” and that Ruiz lacked the qualifi-
cations to conduct this analysis. The district court fur-
ther concluded that the declarations submitted by Sali
and Spriggs were new evidence improperly submitted
in reply, and the court declined to consider the decla-
rations.
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2. The district court erred by striking the
Ruiz declaration on the basis of inadmis-
sibility.

A plaintiff seeking class certification bears the bur-
den of affirmatively demonstrating “through eviden-
tiary proof that the class meets the prerequisites of
Rule 23(a).” In re Hyundai, 881 F.3d at 690 (citing
Comcast Corp., 569 U.S. at 33). In other words, the
plaintiff “must be prepared to prove that there are in
fact sufficiently numerous parties, common questions
of law or fact, etc.” Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 350 (2011). Accordingly, “[b]efore certi-
fying a class, the trial court must conduct a rigorous
analysis to determine whether the party seeking cer-
tification has met the prerequisites of Rule 23.” In re
Hyundai, 881 F.3d at 690 (quoting Zinser v. Accufix
Research Inst., Inc., 253 F.3d 1180, 1186 (9th Cir.
2001)).

For practical reasons, we have never equated a dis-
trict court’s “rigorous analysis” at the class certifica-
tion stage with conducting a mini-trial. District
courts “must determine by order whether to certify
the action as a class action” at “an early practicable
time after a person sues or is sued as a class repre-
sentative.” Fed. R. Civ. P. 23(c)(1)(A). The district
court’s class certification order, while important, is
also preliminary: “An order that grants or denies
class certification may be altered or amended before
final judgment.” Fed. R. Civ. P. 23(c)(1)(C); see also
Coopers & Lybrand v. Livesay, 437 U.S. 463, 469 n.11
(1978) (“[A] district court’s order denying or granting
class status is inherently tentative.”); In re Zurn Pex
Plumbing Prod. Liab. Litig., 644 F.3d 604, 613 (8th
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Cir. 2011) (“[A] court’s inquiry on a motion for class
certification is ‘tentative,” ‘preliminary,” and ‘limited.”
(quoting Coopers & Lybrand, 437 U.S. at 469 n.11)).

Applying the formal strictures of trial to such an
early stage of litigation makes little common sense.
Because a class certification decision “is far from a
conclusive judgment on the merits of the case, it is ‘of
necessity . . . not accompanied by the traditional rules
and procedure applicable to civil trials.” Zurn Pex,
644 F.3d at 613 (quoting Eisen v. Carlisle & Jacquelin,
417 U.S. 156, 178 (1974)). Notably, the evidence
needed to prove a class’s case often lies in a defend-
ant’s possession and may be obtained only through
discovery. Limiting class-certification-stage proof to
admissible evidence risks terminating actions before
a putative class may gather crucial admissible evi-
dence. And transforming a preliminary stage into an
evidentiary shooting match inhibits an early determi-
nation of the best manner to conduct the action.

It follows that we have found an abuse of discretion
where a “district court limited its analysis of whether”
class plaintiffs satisfied a Rule 23 requirement “to a
determination of whether Plaintiffs’ evidence on that
point was admissible.” Ellis v. Costco Wholesale
Corp., 657 F.3d 970, 982 (9th Cir. 2011). Although we
have not squarely addressed the nature of the “eviden-
tiary proof” a plaintiff must submit in support of class
certification, we now hold that such proof need not be
admissible evidence.
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Inadmissibility alone is not a proper basis to reject
evidence submitted in support of class certification.>
“Neither the possibility that a plaintiff will be unable
to prove his allegations, nor the possibility that the
later course of the suit might unforeseeably prove the
original decision to certify the class wrong, is a basis
for declining to certify a class which apparently satis-
fies” Rule 23. Blackie v. Barrack, 524 F.2d 891, 901
(9th Cir. 1975). Therefore, in evaluating a motion for
class certification, a district court need only consider
“material sufficient to form a reasonable judgment on
each [Rule 23(a)] requirement.” Id. The court’s con-
sideration should not be limited to only admissible ev-
idence.

Other circuits have reached varying conclusions on
the extent to which admissible evidence is required at
the class certification stage. Only the Fifth Circuit

2 Numerous district courts in this Circuit have long concluded
that it is appropriate to consider evidence at the class certifica-
tion stage that may ultimately be inadmissible. See, e.g., Garter
v. Cty. of San Diego, 2017 WL 5177028, at *2 (S.D. Cal. Nov. 7,
2017) (“District [c]lourts may consider all material evidence sub-
mitted by the parties and need not address the ultimate admis-
sibility of evidence proffered by the parties.”); In re ConAgra
Foods, Inc., 90 F. Supp. 3d 919, 965 n.147 (C.D. Cal. 2015) (“[T]he
court can consider inadmissible evidence in deciding whether it
is appropriate to certify a class.”); Arredondo v. Delano Farms
Co., 301 F.R.D. 493, 505 (E.D. Cal. 2014); Keilholtz v. Lennox
Hearth Prods., Inc., 268 F.R.D. 330, 337 n.3 (N.D. Cal. 2010) (“On
a motion for class certification, the Court may consider evidence
that may not be admissible at trial.”); Parkinson v. Hyundai Mo-
tor Am., 258 F.R.D. 580, 599 (C.D. Cal. 2008) (“[A] motion for
class certification need not be supported by admissible evi-
dence.”); Bell v. Addus Healthcare, Inc., 2007 WL 3012507, at *2
(W.D. Wash. Oct. 12, 2007) (“[Rule] 23 does not require admissi-
ble evidence in support of a motion for class certification . .. .”).
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has directly held that admissible evidence is required
to support class certification. See Unger v. Amedisys
Inc., 401 F.3d 316, 319 (5th Cir. 2005) (holding that
the court’s “findings must be made based on adequate
admissible evidence to justify class certification”).

The Seventh Circuit, in holding that a district
court erred by giving an expert report “the weight . . .
it is due” rather than ruling on the report’s admissi-
bility under Daubert v. Merrell Dow Pharms., Inc., 509
U.S. 579, 597 (1993), has suggested that expert evi-
dence submitted in support of class certification must
be admissible. Messner v. Northshore Univ. Health
Sys., 669 F.3d 802, 812 (7th Cir. 2012) (quoting In re
Evanston Nw. Healthcare Corp. Antitrust Litig., 268
F.R.D. 56, 57 (N.D. Ill. 2010)). The Third Circuit has
similarly held that a plaintiff may rely on challenged
expert testimony to satisfy the requirements of Rule
23 only if that expert testimony satisfies the eviden-
tiary standard set out in Daubert. In re Blood Re-
agents Antitrust Litig., 783 F.3d 183, 187 (3d Cir.
2015).

We agree with the Eighth Circuit, however, which
has held that a district court is not limited to consid-
ering only admissible evidence in evaluating whether
Rule 23’s requirements are met. Zurn Pex, 644 F.3d
at 612-13. Contrary to other courts’ conclusory pre-
sumptions that Rule 23 proof must be admissible, the
Eighth Circuit probed the differences between Rule
23, summary judgment and trial that warrant greater
evidentiary freedom at the class certification stage:

Because summary judgment ends liti-
gation without a trial, the court must
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review the evidence in light of what
would be admissible before either the
court or jury.

In contrast, a court’s inquiry on a mo-
tion for class certification is “tentative,”
“preliminary,” and “limited.” The court
must determine only if questions of law
or fact common to class members pre-
dominate over any questions affecting
only individual members [and if] a
class action is superior to other availa-
ble methods for fairly and efficiently
adjudicating the controversy. As class
certification decisions are generally
made before the close of merits discov-
ery, the court’s analysis is necessarily
prospective and subject to change, and
there is bound to be some evidentiary
uncertainty.

Id. at 613 (internal citations and quotation marks
omitted). We find the Eighth Circuit’s analysis per-
suasive.

The Supreme Court’s guidance in the analogous
field of standing is also instructive. Like standing,
Rule 23 presents more than a “mere pleading stand-
ard.” Wal-Mart, 564 U.S. at 350. Because the ele-
ments of standing “are not mere pleading require-
ments but rather an indispensable part of the plain-
tiff's case, each element must be supported in the
same way as any other matter on which the plaintiff
bears the burden of proof, i.e., with the manner and
degree of evidence required at the successive stages of
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the litigation.” Lujan v. Defs. of Wildlife, 504 U.S. 555,
561 (1992) (emphasis added). Hence, the proof re-
quired to establish standing varies at the complaint,
summary judgment and trial phases. Id. Similarly,
the “manner and degree of evidence required” at the
preliminary class certification stage is not the same as
“at the successive stages of the litigation™—i.e., at
trial.

The present case aptly illustrates why we license
greater evidentiary freedom at the class certification
stage: By relying on formalistic evidentiary objec-
tions, the district court unnecessarily excluded proof
that tended to support class certification. Corona did
not dispute the authenticity of the payroll data under-
lying Ruiz’s analysis, nor did it directly dispute the
accuracy of his calculations. Instead, Corona argued
that Ruiz’s declaration and spreadsheet were inad-
missible because Ruiz extracted data without explain-
ing his methods, and the district court agreed. But by
relying on admissibility alone as a basis to strike the
Ruiz declaration, the district court rejected evidence
that likely could have been presented in an admissible
form at trial. In fact, when Sali and Spriggs submit-
ted their own sworn declarations to authenticate the
payroll data and vouch for its accuracy, the district
court again leaned on evidentiary formalism in strik-
ing those declarations as “new evidence” submitted in
reply. That narrow approach tells us nothing about
the satisfaction of the typicality requirement—
“whether other members have the same or similar in-
jury, whether the action is based on conduct which is
not unique to the named plaintiffs, and whether other
class members have been injured by the same course
of conduct.” Hanon v. Dataproducts Corp., 976 F.2d



45a

497, 508 (9th Cir. 1992). The district court should
have considered the declarations of Ruiz, Sali, and
Spriggs in determining whether the typicality prereq-
uisite was satisfied.

When conducting its “rigorous analysis” into
whether the Rule 23(a) requirements are met, the dis-
trict court need not dispense with the standards of ad-
missibility entirely. The court may consider whether
the plaintiff’s proof'is, or will likely lead to, admissible
evidence. Indeed, in evaluating challenged expert tes-
timony in support of class certification, a district court
should evaluate admissibility under the standard set
forth in Daubert. Ellis, 657 F.3d at 982. But admis-
sibility must not be dispositive. Instead, an inquiry
into the evidence’s ultimate admissibility should go to
the weight that evidence is given at the class certifi-
cation stage. This approach accords with our prior
guidance that a district court should analyze the “per-
suasiveness of the evidence presented” at the Rule 23
stage. Id. The district court abused its discretion here
by declining to consider the Ruiz declaration solely on
the basis of inadmissibility. Because the district court
applied the wrong standard for evaluating the plain-
tiffs’ evidence, we do not reach whether the plaintiffs
have in fact demonstrated typicality and leave it to
the district court to resolve in the first instance.

B. Spriggs is not an adequate class representa-
tive, but Sali remains as an adequate repre-
sentative plaintiff.

The district court concluded that plaintiff Spriggs
is not an adequate class representative because she is
not a member of any class she seeks to represent. The
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district court reasoned that Spriggs cannot represent
a class including “all current and former [RNs] of De-
fendants . . . who were classified by Defendants as ei-
ther full-time or full-time equivalent employees,” given
that she was not classified as a full-time employee.
We agree. A named plaintiff must be a member of the
class she seeks to represent and Spriggs does not qual-
ify. Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 156
(1982). Nevertheless, because Plaintiff Sali remains
as an adequate class representative, Spriggs’s inade-
quacy is not a basis to deny class certification. See
Fed. R. Civ. P. 23(a) (“One or more members of a class
may sue or be sued as representative parties on behalf
of all members . ...” (emphasis added)).

C. The district court abused its discretion by
concluding that attorneys from Bisnar Chase
cannot serve as adequate class counsel.

Determining whether representation is adequate
requires the court to consider two questions: “(a) do
the named plaintiffs and their counsel have any con-
flicts of interest with other class members and (b) will
the named plaintiffs and their counsel prosecute the
action vigorously on behalf of the class?” In re Mego
Fin. Corp. Secs. Litig., 213 F.3d 454, 462 (9th Cir.
2000) (citing Hanlon v. Chrysler Corp., 150 F.3d 111,
120 (9th Cir. 1998)). Adequacy of representation also
depends on the qualifications of counsel. In re N. Dist.
Cal., Dalkon Shield IUD Prods Liab. Litig., 693 F.2d
847, 855 (9th Cir. 1982). “[T]he named representa-
tive’s attorney [must] be qualified, experienced, and
generally capable to conduct the litigation . . ..” Jor-
dan v. L.A. Cty., 669 F.2d 1311, 1323 (9th Cir. 1982),
vacated on other grounds by Cty. of L.A. v. Jordan, 459
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U.S. 810 (1982). It is undisputed that there is no con-
flict here, so the only questions before the district
court were whether proposed class counsel were qual-
ified and would prosecute the action vigorously.

The district court concluded that proposed class
counsel failed to demonstrate they would adequately
serve as class counsel. The district court noted that
“attorneys from Bisnar Chase failed to attend any of
the depositions of Plaintiffs’ putative class witnesses’
(four scheduled depositions), failed to produce Plain-
tiffs’ expert, Falkenhagen, for a deposition despite be-
ing ordered to do so by a Magistrate Judge,* and, as
detailed in the typicality analysis, failed to submit any
sworn testimony from Plaintiffs in support of the class
certification motion.” The court also noted that
Bisnar Chase submitted nearly identical declarations
from twenty-two putative class members attesting to
their personal experiences with Corona’s employment
practices. The district court found that “Plaintiffs’
counsel’s ‘lax approach’ to personalizing declarations,
ensuring that declarants knew and understood what
they were signing, and verifying the accuracy of the
statements is ‘unacceptable’ conduct.”

The district court did not indicate what legal
standard it relied on in evaluating the adequacy of
class counsel. Moreover, the district court discussed
only the apparent errors by counsel with no mention
of the evidence in the record demonstrating class

3 The district court sanctioned Bisnar Chase under Federal
Rule of Civil Procedure 37 for failing to produce Falkenhagen at
deposition after being ordered to do so. We affirmed the sanc-
tions order. See Sali v. Corona Reg’l Med. Ctr., 884 F.3d 1218,
1225 (9th Cir. 2018).
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counsel’s substantial and competent work on this
case. Bisnar Chase attorneys have incurred thou-
sands of dollars in costs and invested significant time
in this matter, including preparing dozens of interrog-
atories and requests for production, taking numerous
depositions, retaining experts, defending the named
plaintiffs’ depositions and the deposition of the plain-
tiffs’ expert economist, reviewing and analyzing thou-
sands of documents, interviewing hundreds of class
members, obtaining signed declarations, and prepar-
ing and filing a motion for class certification. Addi-
tionally, attorney Jerusalem Beligan has extensive
experience litigating class-action cases in state and
federal court.

At this early stage of the litigation, the district
court’s decision that attorneys from Bisnar Chase
could not adequately serve as class counsel was prem-
ature and an abuse of discretion. However, the dis-
trict court is not precluded from considering counsel’s
prior sanctions as evidence of inadequacy if Bisnar
Chase attorneys continue to neglect their duties.

D. The district court erred by denying certifica-
tion of the proposed rounding-time and
wage-statement classes on the basis that they
failed Rule 23(b)(3)’s predominance require-
ment.

Rule 23(b)(3)’s predominance inquiry is “far more
demanding” than Rule 23(a)’s commonality require-
ment. Amchem Prods., Inc. v. Windsor, 521 U.S. 591,
624 (1997). When evaluating predominance, “a court
has a ‘duty to take a close look at whether common
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questions predominate over individual ones,” and en-
sure that individual questions do not ‘overwhelm
questions common to the class.” In re Hyundai, 881
F.3d at 691 (quoting Comcast Corp., 569 U.S. at 34).
“The main concern of the predominance inquiry under
Rule 23(b)(3) is ‘the balance between individual and
common issues.” Wang v. Chinese Daily News, Inc.,
737 F.3d 538, 545-46 (9th Cir. 2013) (quoting In re
Wells Fargo Home Mortg. QOuvertime Pay Litig., 571
F.3d 935, 959 (9th Cir. 2009)).

Because the district court concluded that the pre-
dominance requirement was met by the proposed reg-
ular-rate class, and because the parties agree that the
waiting-time class is entirely derivative of other pro-
posed classes, we review the district court’s predomi-
nance analysis with respect to the rounding-time and
wage-statement classes only.

1. The district court’s determination that in-
dividual questions predominated in the
claims of the proposed rounding-time
class was based on an error of law.

For the purpose of class certification, the parties
do not dispute how Corona’s rounding-time pay sys-
tem worked. Corona used an electronic timekeeping
system that tracked when employees clocked in and
clocked out and rounded the time to the nearest quar-
ter hour. Corona paid RNs an hourly wage calculated
based on that rounded time. For example, if an RN
clocked in at 6:53 a.m. or 7:07 a.m., his or her time
was rounded to 7:00 a.m. Kronos recorded both actual
clock-in and rounded times.
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Sali and Spriggs allege that Corona’s rounding-
time policy resulted in systematic underpayment of
RNs. They seek certification of a rounding-time class
consisting of:

All current and former nurses who
work or worked for Defendants during
the Proposed Class Period who were
not paid all wages due them, including
straight time, overtime, double time,
meal premiums, and rest premiums
due to Defendants’ rounding time pol-

icy.

The district court concluded that individualized is-
sues predominate in determining Corona’s liability
with respect to the proposed rounding-time class be-
cause “whether [Corona’s] rounding policy resulted in
the underpayment of the proposed class members,
and was thus against California law, depends on indi-
vidual findings as to whether RNs were actually work-
ing when punched in.” In support of this conclusion,
the district court cited Corona’s explanation that
“time records are not a reliable indicator of the time
RNs actually spent working because RNs frequently
clock-in for work and then perform non-compensable
activities, such as waiting in the break room, getting
coffee, or chatting with their co-workers, until the
start of their scheduled shift.” Thus, the court rea-
soned, “determining whether [Corona] underpaid
members of the Rounding Time Class would entail
factualized inquiries into whether particular RNs
were actually working during the grace period, and
whether the rounding of time during this period re-
sulted in the underpayment of hours actually
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worked—the only conduct that is prohibited under
California law.”

Sali and Spriggs first argue that whether RNs
were “actually working” is a merits question that
should not have been considered at the class certifica-
tion stage. In the alternative, Sali and Spriggs argue
that the district court’s analysis was based on an error
of California law because compensable time is not
measured by time employees spend “actually work-
ing.” Sali and Spriggs’s argument that the district
court improperly reached a merits question fails be-
cause the district court plainly did not attempt to re-
solve whether RNs were actually working on the mer-
its. Instead, the court merely concluded that, assum-
ing clock-in times were on average rounded up to the
shift-start time, individualized questions would pre-
dominate in determining whether RNs were “actually
working” during any period between their clock-in
time and the start of their shift. But the district court
clearly misapplied California law in reaching that
conclusion.

A rounding-time policy is permissible under Cali-
fornia law if it “is fair and neutral on its face and ‘it is
used in such a manner that it will not result, over a
period of time, in failure to compensate the employees
properly for all the time they have actually worked.”
See’s Candy Shops, Inc. v. Super. Ct., 148 Cal. Rptr.
3d 690, 704-05 (Ct. App. 2012) (quoting 29 C.F.R. §
785.48) (emphasis added). The district court therefore
did not err by concluding that whether RNs were “ac-
tually working” during the time between their clock-
in and shift-start time is a relevant inquiry in this
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case. But by suggesting that “non-compensable activ-
ities, such as waiting in the break room, getting coffee,
or chatting with their co-workers” are categorically
not time “actually worked,” the district court incor-
rectly interpreted “actually worked” to mean only
time spent engaged in work-related activities.

Under California law, compensable time is “the
time during which an employee is subject to the con-
trol of an employer, and includes all the time the em-
ployee is suffered or permitted to work, whether or not
required to do so.” Morillion v. Royal Packaging Co.,
995 P.2d 139, 141 (Cal. 2000) (quoting Cal. Code
Regs., tit. 8, § 11140, subd. 2(G)). Both parties cor-
rectly interpret the term “actually worked” as used in
See’s Candy as referencing this compensable-time
standard. The district court also nominally acknowl-
edged “employer control” as part of the standard, but
in doing so the court materially misstated the law.
The district court stated that “[t]he punch times are
only indicative of time ‘actually worked’ if RNs are
working and under the control of their employer
whenever they are punched into work.” (emphasis
added). In fact, under California law, time is compen-
sable when an employee is working or under the con-
trol of his or her employer. See Morillion, 995 P.2d at
141.

California’s compensable-time standard encom-
passes two categories of time. First, time is compen-
sable if an employee is “under the control” of his or her
employer, whether or not he or she is engaging in
work activities, such as by being required to remain
on the employer’s premises or being restricted from
engaging in certain personal activities. See id. at 145—
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47 (holding that compulsory travel time on bus from
departure point to work site is compensable); Aguilar
v. Assn. of Retarded Citizens, 285 Cal. Rptr. 515, 519—
21 (Ct. App. 1991) (holding that time employees are
required to be on premises is included in hours
worked). Second, time is compensable if an employee
“is suffered or permitted to work, whether or not re-
quired to do so.” Morillion, 995 P.2d at 141 (citing Cal.
Code Regs., tit. 8, § 11140, subd. 2(G)). This may in-
clude “time an employee is working but is not subject
to an employer’s control,” such as “unauthorized over-
time, which the employer has not requested or re-
quired.” Id. at 145 (emphasis added).

The district court did not abuse its discretion to the
extent it concluded that individualized questions pre-
dominate on whether the RNs fall within the second
category, which amounts to a question of whether
they engaged in work activities even if they were not
required to do so. But the district court erred by as-
suming that was the only question to be decided. Un-
der California law, the RNs were also actually work-
ing if they were subject to Corona’s control even if they
were not engaging in work activities—for example, if
they were required to remain on the hospital premises
during that time. See Aguilar, 234 Cal. Rptr. at 520.
The district court failed to consider whether the RNs
could establish on a class-wide basis that they were
subject to Corona’s control during the grace period
even if the RNs were not always engaged in work-re-
lated activities during that time.

This “employer control” question necessarily re-
quires an employer-focused inquiry into whether Co-
rona had a policy or practice that restricted RNs in a
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manner that amounted to employer control during the
period between their clock-in and clock-out times and
their rounded shift-start and shift-end times. The
types of activities RNs generally engaged in during
this period are certainly relevant, but the activities of
any particular RN are not dispositive of whether he or
she was under Corona’s control. Determination of this
question does not depend on individualized factual
questions and is capable of class-wide resolution. Ac-
cordingly, the district court abused its discretion by
denying certification of the rounding-time class on the
basis of predominance.

2. The district court’s determination that in-
dividual questions predominate in the
claims of the proposed wage-statement
class was premised on legal error.

Corona issued wage statements to RNs that listed
the employer as Corona Regional Medical Center, ra-
ther than Corona’s corporate name, UHS-Corona, Inc.
Sali and Spriggs allege this violated California law
and seek certification of a class consisting of “[a]ll cur-
rent and former nurses who work or worked for De-
fendants during the Proposed Class Period who were
not provided pay stubs that complied with Labor Code
§ 226.” The district court concluded that this proposed
wage-statement class failed Rule 23(b)(3)’s predomi-
nance requirement because “demonstrating that each
class member was damaged by the claimed inaccuracy
in the wage statement is a critical individualized issue
in determining liability that is not amenable to com-
mon systems of proof.” In doing so, the district court
noted that it agreed with Corona’s argument that
“common issues do not predominate ‘because, in order
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to determine liability, each employee must prove for
each paystub received during the relevant time period
that he/she was damaged by the inadequate pay
stub.”

The California Labor Code requires that a wage
statement include, among other things, “the name
and address of the legal entity that is the employer.”
Cal. Lab. Code § 226(a)(8). The Code specifies the
amount of damages for violation of this requirement.*
The Code further provides that “[aln employee is
deemed to suffer injury for purposes of this subdivi-
sion if the employer fails to provide accurate and com-
plete information as required . . . and the employee
cannot promptly determine from the wage statement
alone . . . the name and address of the employer.” Id.
§ 226(e)(2)(B)(iii).

The district court erred by concluding that dam-
ages for members of the wage statement class would
require an individualized determination. Because the
Code specifies that a violation of § 226 is a per se in-
jury, there is no individualized issue of damages. If
Corona knowingly and intentionally failed to provide
the name of the legal entity that was the class mem-

4 California Labor Code § 226(e)(1) provides:

An employee suffering injury as a result of a knowing
and intentional failure by an employer to comply with subdivi-
sion (a) is entitled to recover the greater of all actual damages or
fifty dollars ($50) for the initial pay period in which a violation
occurs and one hundred dollars ($100) per employee for each vi-
olation in a subsequent pay period, not to exceed an aggregate
penalty of four thousand dollars ($4,000), and is entitled to an
award of costs and reasonable attorney’s fees.
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bers’ employer, each class member was injured in pre-
cisely the same manner by each paystub in which Co-
rona failed to provide that information. See id. More-
over, even if there is variation in the amount of each
class members’ damages, this is an insufficient basis
by itself to deny certification. See Yokoyama, 594 F.3d
at 1094 (the “amount of damages is invariably an in-
dividual question and does not defeat class action
treatment” (quoting Blackie, 524 F.2d at 905)).

The district court abused its discretion by denying
certification on the basis that individual questions
predominate in the claims of the proposed wage-state-
ment class.

CONCLUSION

For the reasons discussed, the district court’s de-
nial of class certification is REVERSED and RE-
MANDED for further proceedings consistent with
this opinion.
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APPENDIX C

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV 14-985

MARILYN SALL ET AL. V. UNIVERSAL PSG (JPRx)
HEALTH SERVICES OF RANCHO
SPRINGS, INC., ET AL.

Date: June 3, 2015

Proceedings (In Chambers): Order DENYING Plain-
tiffs’ Motion for Class Certification

Before the Court is Plaintiffs Marilyn Sali (“Sali”)
and Deborah Spriggs’ (“Spriggs”) (collectively, “Plain-
tiffs”) motion for class certification. Dkt. # 69. The
Court finds this matter appropriate for decision with-
out oral argument. See Fed. R. Civ. P. 78; L.R. 7-15.
After considering the arguments in the moving, oppos-
ing, and reply papers, the Court DENIES the motion
for class certification and appointment of class repre-
sentatives and class counsel.

I. Background

Plaintiffs in this case attempt to bring class action
claims on behalf of various subclasses of registered
nurses (“RNs”) against an acute care hospital and a
healthcare management company for wage and hour
violations.
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Defendant UHS-Corona, Inc. dba Corona Medical
Regional Center (“CMRC”) is an acute care hospital
that employs or has employed the proposed class
members in this case. See Mot. 2:10-14; Not. 3:2-6.
CMRC has eight nursing units and hires RNs to work
Alternative Workweek Schedules (“AWSs”) — three
12-hour shifts per week. Mot. 4:13-17. RNs are paid
an hourly wage, rather than salaries. Id. 4:18-20. To
track hours worked by its RNs, CMRC uses a system
called Kronos. Id. 4:22.

Defendant UHS-Delaware is a healthcare manage-
ment company that manages and provides adminis-
trative support to CMRC and other acute care hospi-
tals in the Universal Health Services, Inc. (“UHS”)
network in California. See id. 2:10-24. Plaintiffs as-
sert their claims against both CMRC and UHS-Dela-
ware under the theory that, due to UHS-Delaware’s
extensive control over the operations of CMRC, UHS-
Delaware is a “joint employer” of the proposed class
members. See id. 3:4-12. Defendants maintain that
Plaintiffs’ joint employer arguments are more appro-
priately addressed through a forthcoming motion for
summary judgment and limit their opposition to this
motion to Plaintiffs’ failure to satisfy the certification
requirements of Federal Rule of Civil Procedure 23
(“Rule 23”). See Opp. 1:1 n.1. Accordingly, the Court
characterizes the current allegations as claims
against “Defendants” without evaluating the em-
ployer status of UHS-Delaware at this point in the lit-
igation.

Plaintiffs assert the following causes of action
against Defendants in their First Amended Complaint
(“FAC”): (1) Failure to pay all Regular Hourly Wages
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for all requisite work hours (Cal. Lab. Code §§ 201-
202, 218); (2) Failure to pay all Overtime Wages based
on all requisite work hours (Cal. Lab. Code §§ 510,
1194); (3) Failure to pay correct Overtime Rate of Pay
(Cal. Lab. Code §§ 510, 1194); (4) Failure to pay Pre-
mium Wages for denial of Meal and Rest Periods (Cal.
Lab. Code §§ 226.7, 512); (5) Failure to pay all Wages
due upon Termination of Employment (Cal. Lab. Code
§ 203); (6) Failure to provide Accurate Itemized Wage
Statements (Cal. Lab. Code § 226); and (7) Violation
of California’s Unfair Competition Law (“UCL”) (Cal.
Bus. & Prof. Code § 17200). See Dkt. # 1; Not. 2:5-19.1

Plaintiffs propose a general class and seven sub-
classes to track their specific allegations of Defend-
ants’ wrongdoing. The general class is comprised of
the following: “all current and former [RNs] of De-
fendants [] who were classified by Defendants as ei-
ther full-time or full-time equivalent employees, who
were not paid for all wages due from August 23, 2009
through the present (‘Proposed Class Period’).” Not.
3:2-6. The seven subclasses share those characteris-
tics, as well as additional narrowing attributes:

1 Plaintiffs also assert an eighth cause of action for violation of
the Private Attorneys General Act of 2004 (“PAGA”) (Cal. Lab.
Code §§ 2699-2699.5). Plaintiffs cite to a string of California dis-
trict court cases holding that PAGA actions need not satisfy Rule
23 to proceed on a class representative basis and do not seek to
certify the claim under Rule 23. See Mot. 2:19 n.1 (citing, e.g.,
Ochoa-Hernandez v. Cjaders Foods, Inc., No. C 08-2073 MHP,
2010 WL 1340777, at *4-5 (N.D. Cal. Apr. 2, 2010)). Defendants
appear to agree with this approach, as they do not address the
PAGA claim in their opposition brief and have filed a separate
motion for summary judgment as to the claim, set for hearing on
July 6, 2015. See Dkt. # 110.
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Rounding Time Class: RNs “who were not
paid all wages due them, including straight
time, overtime, double time, meal premiums,
and rest premiums due to Defendants’ rounding
time policy.” Id. 3:9-4:2 (emphasis added).

Short Shift Class: RNs “who work or worked
pursuant to an [AWS] . .. who were ‘flexed’ be-
tween the 8th and 12th hour of work due to low

patient census and not paid daily overtime.” Id.
4:4-7.

Meal Period Class: RNs “who work or worked
pursuant to an AWS . . . who signed an invalid
meal period waiver, and [were] (1) not provided
a second meal break after 10 hours; (2) not pro-
vided meal periods before 5 and 10 hours of
work; and/or (3) not provided a second meal pe-
riod after 12 hours of work.” Id. 4:8-14.

Rest Break Class: RNs “who were not re-
lieved of all duty and therefore not authorized
and permitted to take 10-minute uninterrupted
rest breaks for every four hours worked.” Id.
4:15-18.

Regular Rate Class: RNs “who were not paid
at the correct regular rate for overtime, double
time, meal premiums, and rest premiums.” Id.
4:20-23.

Wage Statement Class: RNs “who were not
provided pay stubs that complied with Labor
Code § 226.” Id. 4:24-27.
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7) Waiting Time Class: “All former [RNs] who
worked for Defendants from August 23, 2010
who were not paid all wages due at the time of

separation from their employment with De-
fendants.” Id. 4:28-5:2.

Plaintiffs move to certify these seven subclasses,
appoint themselves as class representatives, and ap-
point Bisnar Chase LLP (“Bisnar Chase”) as class
counsel. See Dkt. # 69.

II. Legal Standard

A plaintiff seeking class certification must affirm-
atively demonstrate that it meets the four require-
ments of Rule 23(a) and at least one of the require-
ments of Rule 23(b). Amchem Prods., Inc. v. Windsor,
521 U.S. 591, 613-14 (1997). To satisfy Rule 23(a), the
plaintiff must show that: “(1) the class is so numerous
that joinder of all members is impracticable; (2) there
are questions of law or fact common to the class; (3)
the claims or defenses of the representative parties
are typical of the claims or defenses of the class; and
(4) the representative parties will fairly and ade-
quately protect the interests of the class.” Fed. R. Civ.
P. 23(a). To certify a class under Rule 23(b)(3), as
Plaintiffs seek to do here, see Mot. 14:12-25:6, the
plaintiff must also show that: (5) “questions of law or
fact common to class members predominate over any
questions affecting only individual class members,”
and (6) “that a class action is superior to other availa-
ble methods for fairly and efficiently adjudicating the
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controversy.” Fed. R. Civ. P. 23(b)(3).2 These require-
ments are often referred to, respectively, as numer-
osity, commonality, typicality, adequacy, predomi-
nance, and superiority.

The Court must conduct a “rigorous analysis” to
confirm that the Rule 23 standard is met. See Gen.
Tel. Co. of the Sw. v. Falcon, 457 U.S. 147, 161 (1982);
Zinser v. Accufix Rsch. Inst., Inc., 253 F.3d 1180, 1186
(9th Cir. 2001). As the Supreme Court has explained:
“Rule 23 does not set forth a mere pleading standard.
A party seeking class certification must affirmatively
demonstrate his compliance with the Rule — that is,
he must be prepared to prove that there are in fact
sufficiently numerous parties, common questions of
law or fact, etc.” Wal-Mart Stores, Inc. v. Dukes, 131
S. Ct. 2541, 2551 (2011) (emphasis in original).

“While some evaluation of the merits frequently
‘cannot be helped’ in evaluating commonality, [Wal-
Mart, 131 S. Ct. at 2551], that likelihood of overlap is
‘no license to engage in free-ranging merits inquiries
at the certification stage.” Stockwell v. City and Cnty.
of San Francisco, 749 F.3d 1107, 1111 (9th Cir. 2014)
(quoting Amgen Inc. v. Conn. Retirement Plans &
Trust Funds, 133 S. Ct. 1184, 1194-95 (2013)). “Mer-
its questions may be considered to the extent — but

2 Plaintiffs’ cursory reference asserting satisfaction of Rule
23(b)(1)(A) is not persuasive. See Mot. 13:14-14:11. In large part,
the proposed class seeks damages, and “individualized monetary
claims belong instead in Rule 23(b)(3).” See Wal-Mart Stores,
Inc. v. Dukes, 131 S. Ct. 2541, 2558 (2011); see also Adoma v.
Univ. of Phoenix, Inc., 270 F.R.D. 543, 547-48 (E.D. Cal. 2010)
(certification of a state wage and hour claim under Rule 23(b)(1)
is inappropriate).
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only to the extent — that they are relevant to deter-
mining whether the Rule 23 prerequisites for class
certification are satisfied.” Amgen, 133 S. Ct. at 1195.

IT1. Discussion

Defendants oppose class certification on multiple
grounds, but focus most heavily on Plaintiffs’ failure
to satisfy Rule 23(b)’s predominance requirement by
demonstrating that “questions of law and fact com-
mon to the class members predominate over any ques-
tions affecting only individual members[.]” Fed. R.
Civ. P. 23(b); see Opp. 10:4-22:12. The Court ad-
dresses these arguments first because class certifica-
tion is largely precluded on this basis. The Court ad-
ditionally addresses Defendants’ arguments regard-
ing typicality and adequacy because the Court con-
cludes that Plaintiffs also fail to satisfy these require-
ments of Rule 23(a).

A. Predominance

The predominance test gauges “whether proposed
classes are sufficiently cohesive to warrant adjudica-
tion by representation . . . [and] focuses on the rela-
tionship between the common and individual issues.
‘When common questions present a significant aspect
of the case and they can be resolved for all members
of the class in a single adjudication, there is a clear
justification for handling the dispute on a representa-
tive rather than on an individual basis.” Hanlon v.
Chrystler Corp., 150 F.3d 1011, 1022 (9th Cir. 1998)
(citation omitted). “[Plredominance does not require
plaintiffs to prove that every element of a claim is sub-
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ject to class wide proof: they need only show that com-
mon questions predominate over questions affecting
only individual class members.” In re: Cathode Ray
Tube (CRT) Antitrust Litig., No. C-07-5944-SC, 2013
WL 5391159, at *2 (N.D. Cal. Sept. 24, 2013) (citing
Amgen, 133 S. Ct. at 1196).

Defendants attack the predominance of common
questions of law and fact on a class-by-class basis, and
the Court’s analysis tracks that framework.

i. Rounding Time Class

The Rounding Time Class includes RNs who work
or worked for Defendants during the Proposed Class
Period “who were not paid all wages due them, includ-
ing straight time, overtime, double time, meal premi-
ums, and rest premiums due to Defendants’ rounding
time policy.” Not. 3:9-4:2 (emphasis added).

The parties do not dispute how CRMC’s rounding
practice operates. Compare Mot. 5:12-19, with Opp.
2:11-13, 10:10-15. CRMC uses an electronic time-
keeping system called Kronos. See Merriman Decl. |
3. Kronos automatically rounds clock-in and clock-out
punch times to the nearest quarter hour. Id. This
practice operates to give RNs a seven-minute “grace
period” on either side of an hour — if an RN clocks in
at 6:53 a.m. or 7:07 a.m., her time is rounded to 7:00
a.m. Beligan Decl., Ex. 11 [“Merriman Depo.”] at
149:18-150:19. Defendants pay RNs based on
rounded time, not actual time, and Kronos time rec-
ords display both the actual punch and rounded times.
See id. 172:24-173:17.
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Plaintiffs challenge the legality of Defendants’
rounding time practice, arguing that, over time, the
practice results in the failure of Defendants to com-
pensate RNs for all of their time worked. See Mot.
16:1-19.

Under California law, an employer is entitled to
use a rounding policy “if the rounding policy is fair and
neutral on its face and ‘it is used in such a manner
that it will not result, over a period of time, in failure
to compensate the employees properly for all the time
they have actually worked.” See’s Candy Shops, Inc.
v. Super. Ct., 210 Cal. App. 4th 889, 907 (2012) (quot-
ing 29 C.F.R. § 785.48). Plaintiffs do not contend that
Defendants’ policy is not fair and neutral on its face
(i.e., it only rounds up); rather, their theory of liability
is that, over time, the policy fails to compensate RNs
for all hours actually worked because RNs lose more
minutes than they gain as a result of the policy. The
issue for class certification analysis is not whether or
not that theory of liability is correct, but how Plaintiffs
intend to prove it.

Plaintiffs assert that they can prove liability for
the Rounding Time Class by comparing punched time
to rounded time using existing Kronos records and an-
alyzing whether the punched times reflect longer
hours than the recorded times for which the proposed
class members were actually paid. See Mot. 5:19-20
(“Kronos time records display the actual punch and
rounded time; thus determining liability and damages
is straightforward.”). Defendants counter that reli-
ance on the punched times to determine time “actually
worked” by RNs, the legally significant concept, is in-
correct. See Opp. 10:19-12:27. The punch times are
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only indicative of time “actually worked” if RNs are
working and under the control of their employer
whenever they are punched into work. See See’s
Candy, 210 Cal. App. 4th at 909. But “[w]hile clocking
in and clocking out are relevant to and probative of
whether an employee is under an employer’s control,
they are far from dispositive . ..” Forrand v. Fed. Ex-
press Corp., No. CV 08-1360 DSF (PJWx), 2013 WL
1793951, at *3 (C.D. Cal. Apr. 25, 2013).

Defendants explain that “Kronos time records are
not a reliable indicator of the time RNs actually spent
working because RNs frequently clock-in for work and
then perform non-compensable activities, such as
waiting in the break room, getting coffee, or chatting
with their co-workers, until the start of their sched-
uled shift.” Opp. 11:5-10 (citing, e.g., Gumamit Decl.
q 5; Stanford Decl. I 4; Wunderlich Decl. | 4; Hayes
Decl., Ex. H [“Hayde Depo.”] at 36:14-37:9). Thus, de-
termining whether Defendants underpaid members of
the Rounding Time Class would entail factualized in-
quiries into whether particular RNs were actually
working during the grace period, and whether the
rounding of time during this period resulted in the un-
derpayment of hours actually worked — the only con-
duct that is prohibited under California law.

Plaintiffs’ response to this argument is off-point.
Plaintiffs accuse Defendants of attacking the Round-
ing Time Class by “making a merits-based argument”
that is not appropriate for class certification analysis.
See Reply 2:3-27. But Defendants do not argue that
their rounding policy is neutral in effect and thus law-
ful; rather, they argue that the determination of
whether or not it is neutral in effect requires analysis
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of evidence particular to each RN’s punch practices ra-
ther than rote comparison of punch times to rounded
times. Plaintiffs do not refute Defendants’ exemplary
showing that RNs do not always start working imme-
diately after punching in. See id. 1:14-4:10. Instead,
Plaintiffs point out that Defendants’ expert observed
a net gain to Defendants in minutes worked per shift
when analyzing punch data versus rounding data and
cite to cases in which courts certified rounding ques-
tions. See id. 3:2 n.1 (citing Alonzo v. Maximus, Inc.,
275 F.R.D. 513, 522 (C.D. Cal. 2011); Mendez v. R+L
Carriers, Inc., No. C 11-2478 CW, 2012 WL 5868973,
at *16-18 (N.D. Cal. Nov. 19, 2012); Leyva v. Medline
Indus., Inc., 716 F.3d 510, 516 (9th Cir. 2013)).

Although the courts in Alonzo and Mendez certified
classes challenging employers’ rounding practices,
neither court specifically raised or discussed the pos-
sibility of individualized inquiries that necessarily
arise when evidence suggests that proposed class
members’ punch times do not accurately reflect hours
actually worked. See Alonzo, 275 F.R.D. at 521-22,
525-26; Mendez, 2012 WL 5868973, at *9, 16-18.
Thus, the Court is not persuaded by the predominance
reasoning in those cases. The Ninth Circuit in Leyva
did not conduct any analysis of individualized versus
common issues in a rounding policy class; rather, it
analyzed whether the district court abused its discre-
tion by denying certification based solely on its finding
that determining damages for each class member
would be individualized. See Leyva, 716 F.3d at 513-
16. Accordingly, Leyva is not persuasive authority for
analyzing predominance of common issues when de-
termining liability for a rounding policy class like the
presently proposed class.
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Because determining whether Defendants’ round-
ing policy resulted in the underpayment of the pro-
posed class members, and thus was against California
law, depends on individual findings as to whether
RNs were actually working when punched in, the
Court concludes that individualized issues predomi-
nate in determining Defendants’ liability as to the
proposed Rounding Time Class members.

ii. Short Shift Class

The Short Shift Class includes RNs “who work or
worked pursuant to an [AWS] . . . who were ‘flexed’
between the 8th and 12th hour of work due to low pa-
tient census and not paid daily overtime.” Not. 4:4-7.
The RNs in this class are hired to work 12-hour AWS
shifts; however, during “low census” (when there are
more nurses than patients), Defendants sometimes
“flex” RNs after their eighth hour of work and instruct
them to go home. Thompson Depo. 118:3-10.

Under California law, “[i]f an employer . . . requires
an [AWS] employee to work fewer hours than those
that are regularly scheduled by the agreement, the
employer shall pay the employee overtime compensa-
tion at a rate of one and one-half (1 1/2) times the em-
ployee’s regular rate of pay for all hours worked in ex-
cess of (8) hours . . . for the day the employee is re-
quired to work the reduced hours.” Seckler v. Kindred
Healthcare Operating Group, Inc., No. SACV 10-
01188 DDP (RZx), 2013 WL 812656, at *2 (C.D. Cal.
Mar. 5, 2013) (citing Cal. Code Regs. tit. 8, §
11050(3)(B)(2)). “In essence, the employer must pay a
‘short shift penalty’ if AWS employees are required to
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work fewer hours than scheduled.” Id. (quoting Hun-
tington Memorial Hosp. v. Super. Ct., 131 Cal. App.
4th 893, 909 (2005)). “The short-shift penalty is in-
tended to give employers the benefit of an AWS while
protecting employees by requiring regular shifts.” Id.

Plaintiffs assert that Defendants have a “policy of
‘flexing’ nurses and not compensating them at the
overtime rate for hours worked between the 8th and
12th hour of work,” as required by law. See Mot.
17:21-22. Defendants counter, with evidence, that
their formal policy is in line with the law and that its
RNs are aware of the availability of short shift penal-
ties. See Opp. 3:21-4:9, 13:4-16. Defendants’ short
shift policy is set forth in CRMC’s “Meal Period, Rest
Break, and Short Shift” policy provided in the Policy
and Procedures Manual (“PPM”):

Employees working an Alternative
work week (10-12 hour shift employ-
ees) schedule and are requested to
leave earlier than the 10 or 12 hours by
the hospital the employee [sic] will be
paid at time and a half for the hours
worked after eight hours in a day to the
12th hour. The employee must log the
short shift on the Alternate Work Week
log and have the supervisor confirm the
entry.

Thompson Decl. 5, Ex. C, D. During the new hire
process, RNs are provided with this section of the
PPM in a new hire packet. Id. { 5. The PPM is also
available to RNs via CRMC’s intranet. Id. ] 7.
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Moreover, putative class members have confirmed
that they received this policy and understood that
they were entitled to a short shift premium if they
were involuntarily flexed off after eight hours. See
Gumamit Decl. q 10; Oyler Decl. q 8; Leonardo Decl. q
8; Spriggs Depo. 147:8-15; Noriega Depo. 91:10-92:9;
Hayde Depo. 68:12-70:8; Def. Compendium of Evid.
[“Def. CE”], Ex. 21 at 20-21 (excerpt from Steyers-Lu-
cen Depo. indicating that CRMC made her aware of
the entitlement to short shift penalties “at one point
during a staff meeting”). Some RNs have also verified
that they received these penalty payments in the ap-
propriate circumstances. Oyler Decl. J 8; Hayde Depo.
68:12-70:8. However, other RNs indicate that they did
not know about the short shift policy. See Plaintiffs’
Compendium of Evid. [“Pl. CE”], Ex. 1 at 3, 31.

Thus, to the extent that Plaintiffs’ theory of liabil-
ity is based on the premise that Defendants do not
have a lawful short shift policy in place, the evidence
does not support these premises. As indicated in the
formal policy, Defendants do require RNs to make an
entry in the Alternative Work Week Log if they are
involuntarily flexed off after the eighth hour but be-
fore the last scheduled hour of their shift in order to
obtain a short shift premium. See Merrimen Decl. | 6;
id., Ex. B (copy of Alternative Work Week Log). How-
ever, Plaintiffs do not appear to take issue with this
aspect of the policy. See Mot. 17:8-18:13; Reply 9-21.

At class certification, the Court does not evaluate
the merits of a claim, it considers whether evaluating
the merits of a claim raises common questions with
common answers. See Stockwell, 749 F.3d at 1112.
Plaintiffs assert that Defendants do not have a lawful
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short shift policy and so do not pay the putative class
members short shift penalties when appropriate.
Given that Defendants have a facially compliant pol-
icy and Plaintiffs do not claim that Defendants fail to
pay premiums when short shifts are recorded in the
Alternate Work Week Log, Plaintiffs’ core argument
is that “class members were not informed about their
entitlement to short-shift penalties.” Mot. 18:3-8.
This argument is subject to both common and individ-
ual proof — evidence regarding Defendants’ process of
informing RNs about the policy as well as individual
testimony from RNs as to their understanding and
awareness of the policy, and the latter form of proof
generates different answers, as already demonstrated
in this motion.

Defendants additionally argue that individual is-
sues predominate in this liability analysis for a differ-
ent reason, claiming that “determining liability re-
quires a case-by-case analysis as to whether any given
employee voluntarily chose to leave early on a partic-
ular day or was requested to do so by the hospital.”
Opp. 13:21-14:1. Defendants assert that staffing
sheets, time records, and payroll records do not indi-
cate whether RNs’ leaving before the end of their shift
was voluntary, and so whether or not the short shift
penalty is triggered depends on an RN-by-RN inquiry.
Id. 14:1-7 (citing Kemp. Depo. 45:22-46:17 (the admin-
istrator for the online-scheduling system explaining
that the master scheduling system does not maintain
whether an RN was sent home voluntarily or not)).
However, Plaintiffs report that time records do con-
tain notes indicating when nurses left “voluntarily” or
“involuntarily.” Reply 9:13-14. Plaintiffs cite to an
updated expert report submitted on reply stating that
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“there are notes for shifts in the Punch Data that in-
clude verbiage indicating whether flexes were volun-
tary or involuntary.” See Falkenhagen Decl., Ex. 2 at
p.-5 n.2. First, it is generally improper for the moving
party to introduce new facts or different legal argu-
ments in the reply brief beyond those that were pre-
sented in the moving papers. See Ojo v. Farmers
Group, Inc., 565 F.3d 1175, 1185 n.13 (9th Cir. 2009).
Moreover, Plaintiffs’ damages expert cites to “Exam-
ple Punch Data” indicating that examples of the data
with the voluntary/involuntary notations are con-
tained at “Exhibit A,” but the Court was unable to lo-
cate those documents in the record. The Court is not
convinced that whether or not an RN flexed off volun-
tarily or involuntarily after his or her eighth hour of
work is information available in Defendants’ records.

On the basis of the foregoing, the Court perceives
that, in order to prove liability for a Short Shift Class
member, Plaintiffs must demonstrate the member
was involuntarily flexed off on a particular day and
did not make a short shift entry in the Alternate Work
Week Log because the member was unaware of the
policy that doing so would enable the member to re-
ceive a pay premium. Because both of these inquiries
rely on evidentiary showings specific to the class
members, the Court concludes that individual ques-
tions predominate over common questions for this
class.

iii.Meal Period Class

The Meal Period Class includes RNs “who work or
worked pursuant to an AWS. . . who signed an invalid
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meal period waiver, and [were] (1) not provided a sec-
ond meal break after 10 hours; (2) not provided meal
periods before 5 and 10 hours of work; and/or (3) not
provided a second meal period after 12 hours of work.”
Id. 4:8-14. Plaintiffs explain that they are challenging
the validity of Defendants’ Meal Period Waiver on two
grounds: (1) Defendants have a blanket policy requir-
ing waiver of a meal period as a condition of employ-
ment; and (2) even if the waivers are voluntarily
signed, they illegally prohibit RNs who work more
than 12 hours in a shift from taking a second meal
break. See Mot. 18:14-19:22.

Plaintiffs cannot certify this class because they
have not demonstrated with credible evidence that
Defendants have these purported “policies.” Plain-
tiffs’ actual arguments are that, contrary to the docu-
mentary evidence and Defendants’ stated policies,
RNs were pressured into waiving meal breaks or were
unaware that they could take a second meal break on
shifts that exceeded twelve hours. As demonstrated
by the evidence before the Court, resolution of these
contentions are not subject to common proof or an-
swers because putative class members would answer
these individualized questions differently.

Defendants’ meal policy, contained in the section
of the PPM that also covers the short shift policy, out-
lines the following lawful terms:

Employees who work a shift longer
than five hours are provided with an
unpaid 30 minutes meal period by the
end of the fifth hour of work . . . Em-
ployees working 10-12 hours in a day
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are entitled to two unpaid meal peri-
ods, but have the option of waiving one
of the two meal periods by entering into
a Meal Waiver agreement. This waiver
is voluntary and is not a condition of
employment.

Thompson Decl. | 5, Ex. C, D. This policy is also
set forth in the Employee Handbook and in a “Meal
and Rest Break Update” that was distributed to RNs
in May 2010 and signed by Plaintiffs. See id. {1 4, 7,
Ex. A, B, F, G.

The Meal Waiver itself is clear that RNs can select
to waive or not waive a meal period because the
waiver describes itself as “voluntary” and offers both
waiver and no-waiver options, instructing the RN to
select whichever they prefer:

MEAL PERIOD WAIVER
12 HOUR SHIFT

This will acknowledge that I regularly work a shift in
excess of eight (8) hours and wish to waive one of the
two meal periods I would otherwise be entitled to re-
ceive under state law. In accordance with the require-
ments of Wage Order 5, this certifies my voluntary
waiver of a meal period each day of work. I also un-
derstand that the Hospital or I may revoke this “Meal
Period Waiver” at any time by providing at last one
day’s advance notice in writing of the decision to do so.
This waiver will remain in effect until I exercise, or
the Hospital exercises, the option to revoke the
waiver.
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I acknowledge that I have read this waiver, under-
stand it and voluntarily agree to it provisions.

O I acknowledge that I have read this waiver, under-
stand it and voluntarily waive one of my meal pe-
riods.

O I acknowledge that I have read this waiver, under-
stand it and do not wish to waive one of my meal

periods.
Employee Signature Date
Print Name Department

Authorized Signature Date

See Def. CE, Ex. 1 (“Thompson Decl.”), Ex. E. CRMC’s
Senior Human Resource Specialist avers that while,
as Plaintiffs repeatedly emphasized, signing the
waiver form is a condition of employment, selecting
waiver as opposed to no-waiver is not. Thompson Decl.
M 6. The content of the decision is “entirely volun-
tary.” Id. Moreover, as stated in the Meal Waiver, the
waiver is revocable at any time and CRMC occasion-
ally asks RNs to “reconfirm” their waiver selection.
See id. { 8, Ex. H, I (providing evidence that the
named Plaintiffs have reconfirmed their waivers dur-
ing the class period).

Plaintiffs also argue that the Meal Waiver is inva-
lid because it prohibits RNs who work more than 12
hours from taking a second meal break, but nothing
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in the Meal Waiver prohibits meal breaks in that sit-
uation.? Defendants present evidence that putative
class members and department heads understand
that RNs who work over their regular 12 hour shift
are entitled to take a second meal period. See Huntley
Decl.  7; Hayes Decl., Ex. F [“Steyer-Lucens Depo.”]
74:4-17.

In light of the formal lawful policies that Defend-
ants have in place for meal periods, Plaintiffs’ theories
of liability depend on individualized showings that the
putative class members signed their waivers involun-
tarily or were unaware of their entitlement to a second
meal period after 12 hours such that Defendants ef-
fectively did not provide one. Records alone showing
that RNs missed or cut short meal breaks on certain
days is not enough to demonstrate meal break viola-
tions by Defendants in the absence of a uniform un-
lawful policy. See Washington v. Joe’s Crab Shack,
271 F.R.D. 629, 641 (N.D. Cal. 2010) (“a plaintiff must
do more than show that a meal break was not taken
to establish a violation . . . he must show that the em-
ployer impeded, discouraged, or prohibited him from
taking a proper break”); Ordonez v. Radio Shack, Inc.,
No. CV 10-7060-CAS (JCGx), 2013 WL 210223, at *7
(C.D. Cal. Jan. 17, 2013) (“As to the statistical evi-
dence . . . [of] late, short, or missed meal periods . . .

3 This argument is based on a recent California Court of Ap-
peals ruling that held that healthcare workers cannot waive
their second meal periods on shifts longer than 12 hours; this
ruling is currently on appeal to the California Supreme Court.
See Gerard v. Orange Coast Memorial Med. Ctr., 234 Cal. App.
4th 285, 183 Cal. Rptr. 3d 721, 730 (2015), review granted and
opinion superseded by No. S225205, 2015 WL 2405215 (Cal. May
20, 2015).
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there is no way of determining on a classwide basis
whether these were violations, a legal conclusion, or
whether individual class members voluntarily opted
to start their meal break late, cut it short, or not take
a break at all . . . [I]n the absence of a uniform corpo-
rate policy, there is no common issue capable of reso-
lution on a classwide basis.”). Thus, the Court con-
cludes that common issues do not predominate over
these individual issues at the heart of Plaintiffs’ theo-
ries of liability.

iv. Rest Break Class

The Rest Break Class consists of RNs “who were
not relieved of all duty and therefore not authorized
and permitted to take 10-minute uninterrupted rest
breaks for every four hours worked.” Not. 4:15-18.
Again, Defendants’ formal policy is legal. Mot. 20:9-
10 n.12; Thompson Decl. 5, Ex. C, D. As employers
are only required to “authorize and permit” rest peri-
ods, rather than ensure that they are taken, liability
for missed breaks is not determined by whether they
were taken but by whether and why breaks were
missed. See White v. Starbucks Corp., 497 F.Supp.2d
1080, 1085-86 (N.D. Cal. 2007). Certification of a rest
break class is not appropriate if the thrust of the lia-
bility argument is that the class members were “too
busy” to take breaks because the argument is not sub-
ject to common proof and requires individualized in-
quiry into each RN’s break decisions each shift. See
Kenny v. Supercuts, Inc., 252 F.R.D. 641, 646 (N.D.
Cal. 2008) (The “theory — that the stores were too busy
to give employees a meaningful opportunity to take
breaks — requires an individual inquiry into each
store, each shift, each employee.”).
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Recognizing the necessity of providing a common
policy to survive predominance analysis, Plaintiffs
claim that their theory of rest break liability is that
Defendants’ “policy of failing to provide ‘relief or
‘break’ nurses denied RNs the opportunity to take 10-
minute uninterrupted rest breaks.” See Mot. 20:12-
18; Reply 9:22-11:9. However, the existence of this
policy is not amenable to class-wide proof due to the
variation in relief or break nurse availability across
the proposed class. The RNs included in this class are
employed to work in different units, such as the Emer-
gency Room (“ER”), Intensive Care Unit (“ICU”), Pro-
gressive Care Unit (“PCU”), Medical Surgery, Labor
and Delivery, Pediatrics, Postpartum, Nursery, and
the Operating Room (“OR”). Opp. 1:17-2:7; Kemp.
Depo. 19:13-20:8; Cho Decl. | 2. Defendants present
evidence supporting that, “because each unit func-
tions differently, there is no universal practice or pol-
icy regarding whether ‘relief or ‘break’ nurses are pro-
vided.” Opp. 6:20-21 (Wunderlich Decl. 3 (a Charge
Nurse is available in PCU to cover breaks if a relief
nurse is not available); Lell Decl. 7 (there is a break
nurse assigned to the Surgical Services Department);
Cho Decl | 6 (explaining how rest breaks are sched-
uled by the Charge Nurse in the OR unit); Dick Decl.
9 7 (relief nurse staffing changes depending on the
time of day in the ER)). Because the relief nurse pol-
icy is not uniform across the proposed class, the Court
cannot certify a Rest Break Class in which the answer
to the question at the heart of liability is not common
to the class members.
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Plaintiffs’ Regular Rate Class consists of RNs “who
were not paid at the correct regular rate for overtime,
double time, meal premiums, and rest premiums.”
Not. 4:20-23. Plaintiffs’ argument is that the way that
Defendants calculate the regular rate of pay for all
RNs is illegal because, for a given week, Defendants
divide total compensation by the “number of hours
worked” instead of by a fixed “legal maximum regular
hours.” See Mot. 21:1-27; Reply 4:11-5:4. Defendants
admit that they calculate an RN’s regular rate by di-
viding total compensation for the week by the hours
worked, but argue that the method is entirely proper.
Opp. 20:12-21:2. The Court cannot evaluate the mer-
its of Plaintiffs’ claim at the class certification stage of
the litigation. Because Defendants agree that they
calculate the regular rate of pay for all proposed class
members by the same method, and Plaintiffs’ argu-
ment is that the selected method is incorrect, the Reg-
ular Rate Class does present a common question with
a common answer for all class members. Thus, it sat-
isfies the predominance requirement.

vi. Wage Statement Class

The Wage Statement Class includes RNs “who
were not provided pay stubs that complied with Labor
Code § 226.” Not. 4:24-27. Under this statute, an em-
ployer must provide its employees with accurate item-
ized statements showing total hours worked, “the
name and address of the legal entity that is the em-
ployer,” and all applicable hourly rates and the corre-
sponding hours worked at each rate. See Cal. Lab.
Code § 226(a); Mot. 22:15-18. Plaintiffs explain that
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this proposed class will allege a violation of this stat-
ute because Defendants falsely identified the em-
ployer as “Corona Regional Medical Center” on
paystubs, but CRMC is only the hospital’s “dba”; “Co-
rona-UHS” was the actual “legal entity that is the em-
ployer” that should have been listed. See id. 22:18-28.

Defendants first oppose certification of this class
based on case law in which “minor technical varia-
tions” in the entity name and paystub name do not
amount to liability under the statute. See Opp. 21:7-
19. The Court does not consider this argument on the
current motion because merits analysis is not a proper
basis for declining class certification. See Amgen, 133
S. Ct. at 1195. However, Defendants further argue
that, “regardless of the validity of Plaintiffs’ theory of
liability,” common issues do not predominate “be-
cause, in order to determine liability, each employee
must prove for each paystub received during the rele-
vant time period that he/she was damaged by the in-
adequate paystub.” Opp. 21:20-27; see Elliot v.
Spherion Pac. Work, LLC, 572 F.Supp.2d 1169, 1180-
81 (2008) (“an employee is not eligible to recover for
violations of section 226(a) unless he or she demon-
strates some injury from the employer’s violation”)
(emphasis in original). The Court agrees that demon-
strating that each class member was damaged by the
claimed inaccuracy in the wage statement is a critical
individualized issue in determining liability that it
not amenable to common systems of proof. Although
the other critical issue — whether or not using the dba
violates § 226(a) — is common to the class members,
the Court concludes, due to the entirely individualized
nature of the existence of injury for each member,
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common issues do not predominate for the proposed
Wage Statement Class.

vii. Waiting Time Class

Lastly, the Waiting Time Class consists of “[a]ll
former [RNs] who worked for Defendants from August
23, 2010 who were not paid all wages due at the time
of separation from their employment with Defend-
ants.” Not. 4:28-5:2. Defendants assert that this class
is composed of members with claims derivative of the
claims of the other proposed classes, see Opp. 22:4-7,
and Plaintiffs confirm that the class is derivative, see
Reply 11:9-11, 11:24-27. Thus, it only survives pre-
dominance analysis to the extent that it is premised
on Regular Rate Class’ common legal claim.

In summary, only the Regular Rate Class and the
Waiting Time Class (to the extent it is premised on
the regular rate claim only) satisfy Rule 23(b)’s pre-
dominance requirement.

B. Typicality

Rule 23(a)(3) requires a named plaintiff’s claims to
be typical of the claims of the class. Fed. R. Civ. P.
23(a)(3). “Under the rule’s permissive standards, rep-
resentative claims are ‘typical’ if they are reasonably
co-extensive with those of absent class members; [but]
they need not be substantially identical.” Hanlon, 150
F.3d at 1020. To meet the typicality requirement,
plaintiffs must establish that other class members
have the same or similar injury as them; the action is
based on conduct that is not unique to them as the
named plaintiffs; and other class members have been
injured by the same course of conduct. See Ellis v.
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Costco Wholesale Corp., 657 F.3d 970, 984 (9th Cir.
2011); Wolin v. Jaguar Land Rover N. Am., LLC, 617
F.3d 1168, 1175 (9th Cir. 2010).

Plaintiffs have not carried their burden of demon-
strating that the injuries allegedly inflicted by De-
fendants on Plaintiffs are similar to the injuries of the
putative class members because Plaintiffs do not offer
any admissible evidence of Plaintiffs’ injuries in their
motion for class certification. See Opp. 9:19-22. Plain-
tiffs’ motion does not contain sworn testimony from ei-
ther of the named Plaintiffs. See generally Mot. In-
stead, Plaintiffs rely on the declaration of Javier R.
Ruiz (“Ruiz”), a paralegal for Plaintiffs’ counsel, to
demonstrate Plaintiffs’ various injuries. See Mot.
12:4-20.

In the Ruiz Declaration, Ruiz explains that he was
given the assignment of reviewing and analyzing
Plaintiffs’ iSeries Timekeeper Report and Payment
Detail Report for the purpose of determining whether
Plaintiffs were fully compensated under Defendants’
rounding practice and short-shift penalty policy and
were provided appropriate meal periods and rest
breaks. See Ruiz Decl. Part I J 3. Ruiz prepared an
Excel Spreadsheet for Plaintiffs Sali and Spriggs by
inputting the data from the reports “to derive answers
to the above questions.” Id. There are three docu-
ments attached to the Ruiz Declaration: (1) the “Data
Recap Spreadsheet” (Ex. 1) that Ruiz prepared based
on data from the reports; (2) Sali’s Timekeeper Report
Data (Ex. 2); and (3) Spriggs’ Timekeeper Report (Ex.
3). Ruiz Decl. Part 1 J 4-5, Part II J 4. Ruiz personally
prepared all three documents and his declaration does
not attach the raw data from the iSeries Timekeeper
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Report and Payment Detail Reports from which he ex-
tracted data to input into his new documents. With-
out explanation as to his methods, Ruiz concludes that
the data reveals that Sali and Spriggs were not paid
for all hours worked as a result of the rounding policy,
were not paid all short-shift penalties for being flexed
before completing their AWS shifts, and were not pro-
vided adequate meal periods or rest breaks. Id. Part
I 99 5-11, Part IT 9 3-10.

There are multiple evidentiary issues with the
Ruiz Declaration that Defendants highlight in their
“Objections to the Declaration (Parts I and II) of
Javier R. Ruiz in Support of Plaintiffs’ Motion for
Class Certification.” See Dkt. # 91 [“Ruiz Objections”].
First, Ruiz cannot authenticate the manipulated Ex-
cel Spreadsheets and other data that he relied upon to
conduct his analysis because he does not have per-
sonal knowledge to attest to the fact that the data ac-
curately represents Plaintiffs’ employment records
and he failed to include the data reports that he re-
ceived from Defendants. See Ruiz Objections 5:1-11,
Fed. R. Evid. 901(a)-(b)(1).

Further, the Court agrees that Ruiz, as a lay wit-
ness, offers improper opinion testimony by purporting
to extract relevant information from extensive
amounts of pay data and analyzing that data to reach
conclusions about injuries via an undisclosed method,
using undisclosed assumptions, when Ruiz has not
demonstrated that he is technically qualified to con-
duct this analysis. See Ruiz Objections 1:12-2:24. A
non-expert declarant is prohibited from offering opin-
ion testimony unless it is: (1) rationally based on the
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witness’ personal perception; (2) helpful to under-
standing the testimony; and (3) not based on scien-
tific, technical, or other specialized knowledge. Fed.
R. Evid. 702. Ruiz’s testimony fails the third require-
ment because his manipulation and analysis of raw
data to reach cumulative conclusions is the technical
or specialized work of an expert witness. See Capital
Records, LLC v. Escape Media Group, Inc., No. 12-CV-
6646 (AJN), 2015 WL 1402049, at *29-30 (Mar. 25,
2015) (an employee’s declaration drawing conclusions
after running analyses and processes using data pro-
duced in discovery was based on specialized
knowledge and was inadmissible under Rule 701).
Additionally, Ruiz, a paralegal, lacks special qualifi-
cations in computer manipulation and analysis of
time and pay data and does not even identify the qual-
ifications that he has to conduct the subject analysis
such that the testimony may be admissible under Rule
702. On the basis of the foregoing deficiencies, the
Court STRIKES the Ruiz Declaration, thus, Plaintiffs
cannot rely on it to demonstrate their injuries.

Recognizing the insufficiency of their motion on
this point, Plaintiffs submit declarations by the
named Plaintiffs with their reply brief in which Sali
and Spriggs attest to the truth and accuracy of the
conclusions and exhibits contained in the Ruiz Decla-
ration. See Sali Decl. ] 3-7, Ex. 1; Spriggs Decl. 1]
3-7, Ex. 1. The Court declines to consider this new
evidence submitted on reply. See Provenz v. Miller,
102 F.3d 1478, 1483 (9th Cir. 1996) (where new evi-
dence is submitted on reply, it is improper to consider
it unless the court chooses to give the non-moving
party a chance to reply) (citation omitted); Contratto
v. Ethicon, Inc., 227 F.R.D. 304, 308 n.5 (N.D. Cal.
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2005) (“Exercising my discretion . . . [t]o the extent
that the declaration introduces new evidence not pre-
sented in either the motion or opposition, I did not
consider the declaration in making this ruling.”); see
also Def. Ex Parte App. 7:4-8:12.

By failing to present admissible evidence of their
alleged injuries in the motion for class certification,
Plaintiffs failed to carry their burden of demonstrat-
ing that Plaintiffs suffered injuries similar to those of
the putative class members. Accordingly, the Court
holds that Plaintiffs have not established their typi-
cality.

C. Adequacy

Rule 23(a)(4) requires plaintiffs to show that “the
representative parties will fairly and adequately pro-
tect the interests of the class.” Fed. R. Civ. P. 23(a)(4).
Representation is adequate when the class repre-
sentative and counsel do not have any conflicts of in-
terest with other class members, and the representa-
tive plaintiff and counsel will prosecute the action vig-
orously on behalf of the class. See, e.g., Evon v. Law
Offices of Sidney Mickell, 688 F.3d 1015, 1031 (9th
Cir. 2012). Defendants challenge the adequacy of
Plaintiff Spriggs as a class representative and Bisnar
Chase as class counsel.

i. Plaintiff Spriggs

First, Spriggs is not an adequate representative
because she is not a member of any of the classes that
she attempts to represent. See Opp. 23:4-8. The gen-
eral class that Plaintiffs attempt to certify in this case
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comprises: “all current and former [RNs] of Defend-
ants [] who were classified by Defendants as either full-
time or full-time equivalent employees, who were not
paid for all wages due from August 23, 2009 through
the present (‘Proposed Class Period’).” Not. 3:2-6 (em-
phasis added). In her deposition, Spriggs admits that
Defendants classified her as a part-time employee
throughout her employment:

Were you designated as part time?

Yes, that was what it was called.

And was that during your entire employ-
ment at Corona?

Uh-huh.

-- do you know if you were ever designated
as full time?

No. I was never full time, although I worked
sometimes a full schedule once in a while.

> Ll 2L

Spriggs Depo. 81:2-15.

Plaintiffs respond that Spriggs remains an ade-
quate representative because she worked hours that
would have qualified her as a full-time employee ac-
cording to Defendants’ Employee Handbook. See Re-
ply 12:14-19 (“Defendants’ employee handbook states
that full-time employees are those who are scheduled
to work 64 hours per pay period. Ms. Spriggs worked,
on average, 11.26 hours per shift, three days per week,
which equates to 67.56 hours per pay period[.]”). Set-
ting aside the significant issue that this evidence of
hours worked by Spriggs is not properly before the
Court because Plaintiffs presented it only on reply,
Plaintiffs mischaracterize the handbook. According to
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the Employee Handbook, “[r]egular full-time employ-
ees are those who are normally scheduled to work and
who do work a schedule 64 hours or more per pay pe-
riod.” Thompson Decl., Ex. A, B. Plaintiffs do not ar-
gue, and based on Spriggs’ testimony it does not ap-
pear that they can argue, that Spriggs was “normally
scheduled to work” at least 64 hours per pay period.
Because Defendants did not designate her as a full-
time or full-time equivalent employee during the class
period, Spriggs is not an adequate class representa-
tive because she is not a member of the class.

ii. Bisnar Chase

Defendants also contest the adequacy of proposed
class counsel — Bisnar Chase — on the grounds that it
has not “vigorously prosecuted” the action on behalf of
the proposed class thus far. As highlighted by Defend-
ants, attorneys from Bisnar Chase failed to attend any
of the depositions of Plaintiffs’ putative class wit-
nesses (four scheduled depositions), failed to produce
Plaintiffs’ expert, Falkenhagen, for a deposition de-
spite being ordered to do so by a Magistrate Judge,
and, as detailed in the typicality analysis, failed to
submit any sworn testimony from Plaintiffs in sup-
port of the class certification motion. See Opp. 23:9-
15 (Hayes Decl. ] 8-13, Ex. G-M). Plaintiffs do not
respond to these arguments in the body of their reply
brief, see Reply 12:1-19, and the Court considers these
lapses indicative of an inability to adequately repre-
sent the putative class. Plaintiffs’ counsel attests that
they are experienced wage and hour litigators who
have been certified as class counsel in other wage and
hour class actions. See Mot. 13:7-12; Beligan Decl.
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Part I 9 5-10. “While counsel ha[s] apparently per-
formed adequately and successfully in other actions,
they cannot simply rest on their laurels. They must
establish adequacy in each case in which they seek to
represent a class.” Evans v. IAC/Interactive Corp.,
244 F.R.D. 568, 580 (C.D. Cal. 2007).

Conduct similar to Bisnar Chase’s conduct in this
case persuaded a court in this district to conclude that
counsel’s representation of the class would be inade-
quate. Seeid. at 577-80. In Evans, counsel submitted
putative class member declarations that were largely
“copy-and-paste” jobs and sometimes contradicted by
the same members’ deposition testimony, failed to
timely reveal the identities of declarants then did not
comply with a Court order to produce them for depo-
sition, and failed to adequately support some new the-
ories of liability. Id. at 578-79.

Plaintiffs submitted declarations of 22 putative
class members in support of their motion for class cer-
tification. See Dkt. # 77. These declarations are
nearly identical in their attesting to personal experi-
ences with Defendants’ employment practices. For ex-
ample, each of the 22 declarations contains the follow-
ing paragraph:

In addition, Corona characterized second meal
breaks in a negative and false light to deter me from
wanting to take a second meal break. I was told that
for me to be entitled to a second meal I would have to
work 13 hours. I did not know that if I had not signed
the Meal Period Wavier, I would be actually working
only 12 ours with two 30-minute meal breaks. To put
further pressure on me, I was told that all the nurses
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have signed the Meal Period waiver and that I should
sign it as well. I did not take a second meal during my
employment with Corona.

Id. Defendants describe the declarations as “cookie-
cutter,” and the Court agrees. Opp. 7:15-8:3.

After receiving Plaintiffs’ motion, Defendants no-
ticed depositions for five of the declarants: Lynette
Okada (“Okada”), Jessica Steyers-Lucens (“Steyers-
Lucens”), Kimberly R. Hayde (“Hayde”), Eric Dane L.
Noriega (“Noriega”), and Traci Rancier (“Rancier”).
Hayes Decl. ] 7-11. Okada did not appear for her
deposition, but the deposition testimony of the other
four declarants contradicted significant points in their
cookie-cutter declarations. For example, in addition
to the “coercion” paragraph restated above, these four
declarants had attested: “I do not believe I signed the
Meal Period Wavier voluntarily.” Steyers-Lucens
Decl. | 8; Hayde Decl. | 8; Noriega Decl. | 8; Rancier
Decl. 8. In their depositions, Hayde, Noriega, and
Rancier explicitly clarified that they voluntarily se-
lected to waive their second meal period and were not
coerced to do so:

Deponent | Testimony

Hayde Q: And, Ms. Hayde, did anyone pres-
sure you to elect to waive one of your
meal periods?

A: I don’t believe I was pressured no.

Q: And it was your voluntary choice to
choose to waive the meal period and
leave a half hour early; is that cor-
rect?
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Deponent

Testimony

Noriega

A: That’s correct.

Q: And to the extent [your declara-
tion] implies that you were forced to
waive the meal period, would you
agree that’s incorrect?

A: That’s incorrect.

Q: So you did voluntarily waive your
meal period?

A: Yes.

Def. CE, Ex. 21 at 6-7.

Q: What else do you believe is inaccu-
rate in this declaration?

A: The meal waiver.
Q: And what’s inaccurate about that?

A: That we had the option to elect to
have a secondary meal but to stay for
13 hours. That I chose to — I wasn’t
forced to basically waive my second
meal. It was an option.

Q: Okay. So you would agree now
that you did have the option to not
waive your meal period; correct?

A: That is correct, yes.

Q: And you would agree that you vol-
untarily chose to waive one of your
meal periods?

A: Yes.

Q: So to the extent this says that you
did not believe you signed the meal
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Deponent

Testimony

Rancier

period waiver voluntarily, would you
agree that that’s inaccurate?

A: Tt is inaccurate.

1d., Ex. 21 at 12-18.

Q: Okay. I'm going to now mark as
Exhibit 8 this is a copy of the declara-
tion that you submitted to plaintiffs
in support of this lawsuit which was
then submitted to the court. I'm going
to give you just a chance to look
through this again. And then you can
let me know when you’re ready.

A: You know I don’t know like this
here — I'm not sure where they’re get-
ting all this information. Because I do
remember this meal period waiver. I
signed it voluntarily. So I'm not quite
sure how they’re determining this in-
formation.

skeksk

Q: And you were never pressured or
coerced to waive one of your meal pe-
riods; correct?

A: No. No.

Q: Would you agree that paragraph
nine is inaccurate to the extent that to
implied that you were coerced or pres-
sured to waive on of your meal peri-

ods?
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Deponent | Testimony

A: Let’s see that. Yeah, this is not cor-
rect.

Q: Okay.

A: I was never — it never came into
question about that second meal be-
cause I never wanted it. I never asked
for it. We never discussed it. I knew
that I didn’t want it. So number nine
is —

Q: Paragraph nine?
A: Yeah.

Q: Inaccurate?

A: Totally inaccurate.

Id., Ex. 21 at 16-18.

Defendants submitted a “Summary of Deposition Tes-
timony Contradicting Plaintiffs’ Witness Declara-
tions” highlighting other perceived discrepancies for
the four deposed putative class members. Def. CE, Ex.
21. In response, Plaintiffs filed a “Rebuttal to Defend-
ants’ ‘Cherry-Picked’ Testimony and Summary of
Omitted Testimony.” See Pl. CE, Ex. 1. The Court
reviewed these documents and maintains that Plain-
tiffs have not rebutted many of the contradictions
identified by Defendants, including the meal waiver
discrepancies detailed above.

As in Evans, the Court finds that Plaintiffs’ coun-
sel’s “lax approach” to personalizing declarations, en-
suring that declarants knew and understood what
they were signing, and verifying the accuracy of the
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statements is “unacceptable” conduct. See Evans, 244
F.R.D. at 578-79 (observing that “counsel apparently
made no effort to impress upon Plaintiffs the im-
portance of making only truthful statements when
signing declarations” and noting that — “in class ac-
tions especially — it is critical that the Court be able to
rely on the accuracy of evidentiary submissions obvi-
ously and necessarily drafted by counsel”). It also
troubles the Court that, despite being noticed for five
depositions of putative class members, Plaintiffs’
counsel failed to appear to defend any of the deposi-
tions. See Hayes Decl. ] 7-11. Counsel’s failure to
perform this duty was prejudicial to the putative class
members at a crucial point in the case.

Other conduct by counsel thus far also indicates to
the Court that counsel is not vigorously litigating this
case as it should. On April 7, 2015, Magistrate Judge
Rosenbluth issued an Order instructing Plaintiffs to
produce their expert witness, Falkenhagen, for depo-
sition the following week on April 13, 2015. See id. q
13; Dkt. # 86. Despite this Order, neither Falkenha-
gen nor Plaintiffs’ counsel appeared for the deposition.
See Hayes Decl. | 13, Ex. M. Defendants filed their
opposition to the class certification motion on April 16,
2015 and Plaintiffs’ counsel did not make Falkenha-
gen available for deposition until three weeks later, on
May 7, 2015. See Opp.; Dkt. # 108 at 1. Additionally,
as discussed above, Plaintiffs’ counsel failed to submit
sworn testimony by the named Plaintiffs in support of
the class certification motion, an error with signifi-
cant consequences for the disposition of the motion.

Due to these perceived deficiencies in representa-
tion surrounding the class certification motion, the
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Court concludes that Bisnar Chase has not demon-
strated that it will adequately serve as class counsel
in this case.

IV. Conclusion

For the foregoing reasons, the Court DENIES the
motion for class certification and appointment of class
representatives and class counsel.

IT IS SO ORDERED.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
MARLYN SALI and DEBORAH No. 15-56460
SPRIGGS, on behalf of themselves,

11 others similarly situated and th D.C. No.
all others similarly situated and the 5:14-cv-00985-
general public, PSG-JPR

Plaintiffs-Appellants,
V.
ORDER

CORONA REGIONAL MEDICAL
CENTER; UHS OF DELAWARE INC.,

Defendants-Appellees.

Filed November 1, 2018

Before: M. Margaret McKeown and Kim McLane
Wardlaw, Circuit Judges, and Salvador Mendoza,
dJr.,” District Judge.

Order;
Dissent by Judge Bea

* The Honorable Salvador Mendoza, Jr., District Judge for the
U.S. District Court for the Eastern District of Washington, sit-
ting by designation.
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ORDER

The panel has voted to deny the petition for panel
rehearing.

The full court was advised of the petition for re-
hearing en banc. A judge requested a vote on whether
to rehear the matter en banc. The matter failed to
receive a majority of votes of the nonrecused active
judges in favor of en banc consideration. Fed. R. App.
P. 35.

The petition for panel rehearing and the petition
for rehearing en banc are DENIED.

BEA, Circuit Judge, joined by BYBEE, CALLAHAN,
IKUTA, and BENNETT, Circuit Judges, dissenting
from the denial of rehearing en banc:

I regret that we decided not to rehear this case en
banc because we could have corrected our own errors.
Rather than do that, we have established a rule that
undermines the purpose of the class certification pro-
ceeding. We have been instructed by the Court that
facts necessary to establish the elements of a class
cannot simply be those that meet a pleading stand-
ard.! But the panel has reduced the requirements of
class certification below even a pleading standard. It
has accepted the undisputedly inadmissible opinion of
plaintiffs’ paralegal—not even that of an attorney who
is subject to certain pleading standards®>—that the

L Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011)
(“Rule 23 does not set forth a mere pleading standard.”).

2 See Fed. R. Civ. P. 11.
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plaintiffs have damages typical of the class sought to
be certified.

This doesn’t pass the straight-face test.

It is no surprise the panel’s holding that expert
opinion testimony need not be admissible at the class
certification stage is contrary to our own precedent,
but also contrary to decisions of four other circuits and
clear Supreme Court guidance.

I

This case arises out of a wage and hour class action
under California law. Sali v. Corona Reg’l Med. Ctr.,
889 F.3d 623 (9th Cir. 2018). The two named plain-
tiffs, Marlyn Sali and Deborah Spriggs (“Plaintiffs”),
are Registered Nurses (“RNs”) who were formerly em-
ployed by Corona Regional Medical Center (“Corona”).
Id. at 627. Plaintiffs brought a putative class action
alleging that, during their employment by Corona,
they and other nurses were subject to a number of pol-
icies and practices that violated California’s wage and
hour laws. Id. Based on each of their claims, Plain-
tiffs moved to certify seven classes. Id. at 628.

The district court denied the motion to certify as to
all of the proposed sub-classes, holding, in relevant
part, that Sali and Spriggs had failed to satisfy Rule
23(a)’s typicality requirement because they failed to
submit admissible evidence that they had suffered
any of the damages suffered by the putative class. Id.
In reaching this decision, the district court refused to
consider the only piece of evidence offered to establish
Plaintiffs’ injuries—the declaration of Javier Ruiz, a
paralegal employed by the law firm representing
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Plaintiffs—because it contained inadmissible evi-
dence. Id. at 630. The panel explains that the para-
legal took a “random sampling” of Plaintiffs’ time-
sheets to determine how Corona’s policy of “rounding”
clock-in and clock-out times to the nearest quarter
hour had affected each plaintiff’s pay individually. Id.
Based on this “random sampling,” Ruiz concluded that
“on average over hundreds of shifts, Corona’s rounded
time policy undercounted Sali’s clock-in and clock-out
times by eight minutes per shift and Spriggs’s times
by six minutes per shift.” Id.

The district court found the Ruiz declaration was
inadmissible for three reasons. First, Ruiz lacked per-
sonal knowledge of the data in the spreadsheets, and
thus could not authenticate the data. Id. at 630-31.
Second, Ruiz offered opinion testimony, improper un-
less he qualified as an expert witness. Id. at 631.
Third, Ruiz lacked the qualifications necessary for the
“cumulative conclusions” he reached via “manipula-
tion and analysis of raw data” to be admissible under
Federal Rule of Evidence 702.> Id. Because the Ruiz

3 Notably, the panel’s decision does not question the district
court’s determination that the Ruiz declaration is deficient under
Federal Rule of Evidence 702, likely because the conclusion is
inescapable. Ruiz offered his opinion based on an analysis and
interpretation of data—not one rationally based on his own per-
ception or personal knowledge—and thus he offered an expert
opinion, not a lay opinion. See Fed. R. Evid. 701, 702. The fa-
miliar Daubert standard requires courts to assess “whether the
reasoning or methodology underlying the testimony is scientifi-
cally valid.” See Daubert v. Merrell Dow Pharm., Inc., 509 U.S.
579, 592-93 (1993). But here, Ruiz offers no explanation of his
reasoning or methodology.
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According to his declaration, Ruiz, a paralegal hired by
Plaintiffs’ attorney, compiled Plaintiffs’ clock-in and clock-out
times and generated spreadsheets which purportedly analyzed
how often and to what extent Plaintiffs were underpaid by Co-
rona’s allegedly unlawful policies. For example, Corona had a
policy whereby clock-in and clock-out times would be rounded up
to fifteen minutes if they were eight or more minutes past the
quarter-hour mark and rounded down to zero minutes if they
were seven or fewer minutes past the quarter-hour mark. Ac-
cording to the panel opinion, Ruiz used a “random sampling” of
the timesheets and concluded that, “on average,” the “rounded
time policy undercounted Sali’s clock-in and clock-out times by
eight minutes per shift and Spriggs’s times by six minutes per
shift.” Sali, 889 F.3d at 630. From what evidence the panel de-
duced Ruiz’s choice of clock-ins and clock-outs was “random” es-
capes me. His declaration says only that he “review[ed] and an-
alyzeld] time and payroll records” and “input[ted] such infor-
mation into Excel Spreadsheets in order to determine the viola-
tion rate and damages.” Not once does he mention “random sam-
pling.” Although Ruiz attaches to his declaration spreadsheets
purporting to show various wage and hour violations, he does not
describe how he created the spreadsheets, whether the spread-
sheets represent all or only a portion of the time records, or what
methods he used to identify alleged violations of the relevant
laws and regulations. For all we know from his declaration, Ruiz
could have “sampled” only times that were favorable to his em-
ployer’s case and disregarded those that were unfavorable. His
methodology is simply unexplained.

In fact, when one sits back and thinks about it, to have a
party’s paralegal opine on the extent to what the plaintiff was
underpaid by allowing the paralegal to choose various time-en-
tries without explaining his methods is no different than a law-
yer interviewing a client and choosing only favorable information
to include in the client’s pleading. And the Supreme Court has
repeatedly recognized that Rule 23 requires more than a mere
pleading standard. See, e.g., Dukes, 564 U.S. at 350.

Because the Ruiz declaration is so obviously deficient, it
makes sense that the panel opinion does not contest the district
court’s ruling that it would be inadmissible under the Federal
Rules of Evidence.
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declaration was inadmissible, the district court did
not consider it. Left with no other evidence from
which to conclude Plaintiffs had been injured (much
less that their injuries were typical of class injuries),
the district court found that Plaintiffs had failed to
satisfy Rule 23(a)’s typicality requirement.* Plaintiffs
challenged this ruling on appeal.

The panel held that the district court’s typicality
determination was premised on an error of law. Id. at
630. Specifically, the panel concluded that, because
the class certification order is “preliminary” and can
be entered at an early stage of the litigation, but
changed later, a motion for class certification need not
be supported by admissible evidence.? Id. at 631. Not-
ing that the Supreme Court has previously stated that

4 The district court refused to consider Sali’s and Spriggs’s dec-
larations submitted with their reply brief after it struck Ruiz’s
declaration. Although Plaintiffs’ declarations might have made
up for the infirmity of Ruiz’s opinion, the district court acted
within its discretion when it refused to consider their late sub-
missions. See Glenn K. Jackson Inc. v. Roe, 273 F.3d 1192, 1202
(9th Cir. 2001) (“The district court had discretion to consider the
.. .1ssue even if it was raised in a reply brief.”).

5 The panel attempts to bolster its reasoning for holding that
evidence need not be admissible at the class certification stage
by stating that “the evidence needed to prove a class’s case often
lies in a defendant’s possession and may be obtained only
through discovery.” Sali, 889 F.3d at 631. Further, “[llimiting
class-certification-stage proof to admissible evidence risks termi-
nating actions before a putative class may gather crucial admis-
sible evidence.” Id.

The panel’s reasoning is flawed. First, Plaintiffs here had
their wage records; the paralegal’s spreadsheet shows the wage
information he chose from Sali’s and Spriggs’s records. Second,
it is well known that discovery is not limited to the merits stage
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class certification proceedings are “not accompanied
by the traditional rules and procedure applicable to
civil trials,” the panel held that the district court
abused its discretion by limiting its Rule 23 analysis
to admissible evidence. Id. (citing In re Zurn Pex
Plumbing Prod. Liab. Litig., 644 F.3d 604, 613 (8th
Cir. 2011) (quoting Eisen v. Carlisle & Jacquelin, 417
U.S. 156, 178 (1974))).¢ “Inadmissibility alone,” said

of a case. Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351
(1978). Indeed, “discovery often has been used to illuminate is-
sues upon which a district court must pass in deciding whether
a suit should proceed as a class action under Rule 23.” Id. at 351
n.13.

6 To the extent the panel relies on language from the Supreme
Court’s more than 40-year-old opinion in Eisen, its reliance is
misplaced. In Eisen, the plaintiff filed a putative class action on
behalf of himself and all other “odd-lot” traders on the New York
Stock Exchange, alleging violations of antitrust and securities
laws. 417 U.S. at 159. After bouncing back and forth between
the district court and the court of appeals for over six years on
various preliminary issues, the case finally made its way to the
Supreme Court on, among other issues, whether the notice re-
quirement of Rule 23 requires the plaintiff to bear the cost of no-
tice to members of his class. Id. at 177. In reasoning that it did,
the Court held that the district court was wrong to reach its con-
trary conclusion by making a preliminary determination on the
merits of the case: that defendants were “more than likely” to
lose. Id. Such a determination, the Court held, could result in
“substantial prejudice to a defendant” because the proceedings
involved at the class certification stage are not governed by “the
traditional rules and procedures applicable to civil trials.” Id. at
178.

It is this language that the Zurn Pex court and the panel here
deploy for the proposition that class certification proceedings are
“preliminary” and thus do not require admissible evidence. 644
F.3d at 613-14. Both misread the language. First, Eisen did not
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the panel, “is not a proper basis to reject evidence sub-
mitted in support of class certification.” Id. at 632.
On this basis, the panel reversed the district court’s
denial of class certification and remanded for the dis-
trict court to reconsider the typicality issue without
excluding the Ruiz declaration.

11

The class certification stage cannot be disdained as
the panel has done here. We have held a district
court’s determination on class certification often
“sounds the death knell of the litigation,” whether by
dismissal, if class certification is denied, or by settle-
ment, if class certification is granted. Chamberlan v.
Ford Motor Co., 402 F.3d 952, 957 (9th Cir. 2005)
(quoting Blair v. Equifax Check Servs., Inc., 181 F.3d
832, 834 (7th Cir. 1999)). It is for this reason that fed-
eral courts in the past—including the U.S. Supreme

involve the issue here: whether a plaintiff must proffer admissi-
ble evidence of damages typical of those claimed for the putative
class(es) for a court to grant class certification. As noted, Eisen
involved the issue of who bore the cost of giving notice. In Dukes,
the Supreme Court made it very clear that the passage cited by
the Zurn Pex court and the panel dealt not with the propriety of
class certification (as the class had already been certified), but
instead only with shifting the cost of Rule 23(c)(2) notice from
plaintiff to defendants. 564 U.S. at 351 n.6. And the Court went
on: “To the extent the quoted statement goes beyond the permis-
sibility of a merits inquiry for any other pretrial purpose [beside
the cost of notice issue], it is the purest dictum and is contra-
dicted by our other cases.” Id. Thus, Eisen is inapplicable to
Rule 23 class certification determinations, and we should follow
the more recent applicable cases, Dukes and Comcast Corpora-
tion v. Behrend, 569 U.S. 27 (2013), which are clearly at odds
with the panel’s decision.
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Court—have treated the class certification stage not
as a “preliminary” step in the litigation, but as an of-
tentimes dispositive step demanding a more stringent
evidentiary standard.

Besides the fact that the panel’s decision is con-
trary to our own precedent,” I take issue with the

" Although the panel opinion cites Ellis v. Costco Wholesale
Corp., 657 F.3d 970 (9th Cir. 2011), as if it were to lend support
to the panel’s holding, quite the contrary is the case. In Costco,
we reversed a district court’s grant of class certification to a
group of female employees who alleged that Costco Wholesale
Corporation (“Costco”) had discriminated against them on the
basis of gender. Id. at 974. After first finding that the plaintiffs’
expert report would be admissible under Daubert, the district
court refused to engage in any analysis of the validity or persua-
siveness of the expert report and, instead, held that the mere fact
that the opinion was admissible was sufficient to support class
certification. Id. at 982. We held that, although the district court
had “correctly applied the evidentiary standard set forth in
Daubert,” it abused its discretion by certifying a class based only
on the admissibility of the expert report, without consideration
of the report’s persuasiveness. Id. In other words, we said that
admissibility of the proffered evidence is not sufficient to demon-
strate that such evidence provided the proof required under Rule
23. Rather, admissibility is a threshold issue to determine before
considering the evidence’s persuasiveness.

The panel selectively quotes Costco to support a contrary rul-
ing. First, it totally omits Costco’s holding that the district court
was correct to apply Daubert, and thus correct to consider admis-
sibility at the first step of the Rule 23 analysis. See Sali, 889
F.3d at 631-32 (failing to mention Costco’s holding that the dis-
trict court had “correctly applied” Daubert). Next, the panel cites
Costco’s holding that a district court abuses its discretion when
it limits its Rule 23 analysis “to a determination of whether
Plaintiffs’ evidence on the point was admissible” (where the evi-
dence was admissible). Id. at 631 (quoting Costco, 657 F.3d at
982). Ignoring Costco’s contrary language, the panel deprecates
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panel’s decision for two important reasons. First, it
puts our court on the wrong side of a lopsided circuit
split. And second, it defies clear Supreme Court guid-
ance on this issue.

A. Four of five other circuits to consider this
issue disagree with the panel.

The panel’s opinion also puts us on the short side
of a lopsided circuit split—the Second, Third, Fifth,
and Seventh Circuits all require expert testimony to
be admissible to be considered at the class certifica-
tion stage. See In re Blood Reagents Antitrust Litig.,
783 F.3d 183, 187 (3d Cir. 2015) (“We join certain of
our sister courts to hold that a plaintiff cannot rely on
challenged expert testimony, when critical to class
certification, to demonstrate conformity with Rule 23
unless the plaintiff also demonstrates, and the trial

what the Costco court stated as to the importance of admissibil-
ity in evaluating compliance with Rule 23: “[A] district court
should evaluate admissibility,” the panel says, “[b]Jut admissibil-
ity must not be dispositive.” Id. at 634 (emphasis added).

The panel’s interpretation of Costco distorts its basic holding.
To the extent Costco held that admissibility is not sufficient to
demonstrate a plaintiff’s compliance with Rule 23, the panel is
correct: mere admissibility does not establish compliance. Costco
thus stands for the proposition that class certification cannot be
granted on the basis of admissibility alone.

But the panel takes that holding a step further by concluding
that neither is admissibility necessary. Costco did not say that.
Costco supports the opposite conclusion that evidence must be
admissible for it to be considered at the class certification stage.
Far from supporting the panel’s opinion, Costco is inconsistent
with it. But rather than rehearing this case en banc to correct
the conflict, we have left district courts and litigants in an im-
possible position.
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court finds, that the expert testimony satisfies the
standard set out in Daubert.”); In re U.S. Foodservice
Inc. Pricing Litig., 729 F.3d 108, 129 (2d Cir. 2013)
(holding that the district court properly “considered
the admissibility of the expert testimony” at the class
certification stage, but declining to decide exactly
“when a Daubert analysis forms a necessary compo-
nent of a district court’s rigorous analysis”) (emphasis
added); Am. Honda Motor Co. v. Allen, 600 F.3d 813,
817 (7th Cir. 2010) (vacating the district court’s class
certification order because it “faill[ed] to [resolve
clearly] the issue of . . . admissibility before certifying
the class” and the expert testimony in question failed
to satisfy Daubert); Unger v. Amedisys Inc., 401 F.3d
316, 319 (5th Cir. 2005) (holding that “findings [at the
class certification stage] must be made based on ade-
quate admissible evidence to justify class certifica-
tion”). Two other circuits have so held in unpublished
rulings. See In re Carpenter Co., No. 14-0302, 2014
WL 12809636, at *3 (6th Cir. Sept. 29, 2014) (holding
that, in light of Comcast and Dukes, the district court
properly applied Daubert at the class certification
stage); Sher v. Raytheon Co., 419 F. App’x 887, 890
(11th Cir. 2011) (holding that “the district court erred
as a matter of law” by failing to conduct a Daubert
analysis at the class certification stage).

The panel acknowledges its conflict with the Third,
Fifth, and Seventh Circuits, but emphasizes its agree-
ment with the Eighth—the only circuit to come out the
other way. Sali, 889 F.3d at 632 (citing Zurn Pex, 644
F.3d at 612—-13). But even that case does not fully sup-
port the panel’s decision. In Zurn Pex, homeowners
brought a class action against a plumbing company,
claiming that the systems installed by the company
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were defective. 644 F.3d at 608. At the class certifi-
cation stage, the plaintiffs proffered evidence from
two experts regarding the failure of the plumbing sys-
tems. Id. at 609. The defendant attempted to exclude
the testimony under Daubert, and the plaintiffs ar-
gued Daubert did not apply. Id. at 610. The district
court conducted a “focused” Daubert analysis, declin-
ing to rule on whether the testimony was admissible,
but also taking the Daubert factors into consideration
in determining whether the expert testimony sup-
ported class certification. Id. at 610-11. The district
court found that the expert testimony supported class
certification and certified the class. Id. The Eighth
Circuit affirmed, holding that the district court’s “fo-
cused” Daubert analysis was correct and stating that
expert testimony need not be admissible at the class
certification stage, although the Daubert factors
should be considered. Id. at 613.

Zurn Pex is consistent with the panel’s position
that inadmissible expert testimony can be used to sup-
port a class certification motion, though as noted
above, the Zurn Pex court, like the panel here, mis-
reads Eisen. But Zurn Pex’s requirement that district
courts undertake a “focused” Daubert analysis is more
specific and rigorous than the panel’s analysis and
holding was here. The panel states that the district
court “may” consider admissibility and “should” eval-
uate evidence in light of Daubert, but provides no fur-
ther guidance as to what standard district courts
should apply.

Overall, the great weight of persuasive authority
counsels against the panel’s decision. In total, six cir-
cuits have held in published or unpublished decisions
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that expert testimony must be admissible to be con-
sidered at the class certification stage. Before the
panel’s decision in this case, only one circuit had
reached the opposite conclusion—and even that cir-
cuit created a more stringent evidentiary standard
than the one applied by the panel here.

B. The Supreme Court’s precedent counsels
against the panel’s holding.

It is no wonder the overwhelming majority of cir-
cuits to address this question have come down on the
side opposite the panel. Although the Supreme Court
has not directly addressed whether expert testimony
must be admissible to be considered on a motion for
class certification, its guidance in this area heavily fa-
vors the circuit majority rule. Indeed, the last time
our court issued an opinion loosening the require-
ments for class certification, the Court reversed us
and offered guidance that we would have been wise to

heed here.

In Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338,
342 (2011), the Supreme Court reversed an en banc
panel of this court that had approved an order certify-
ing an expansive, 1.5-million-person class. The class
comprised “current and former female employees of
petitioner Wal-Mart who allege[d] that the discretion
exercised by their local supervisors over pay and pro-
motion matters violate[d] Title VII by discriminating
against women.” Id. Before analyzing whether the
plaintiffs had satisfied the various elements of Rule
23, the Court discussed in some detail the evidentiary
standard appropriate at the class certification stage.
Id. at 350-51. The Court noted that “Rule 23 does not
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set forth a mere pleading standard”; rather, the mov-
ing party must “affirmatively demonstrate his compli-
ance with the Rule.” Id. at 350 (emphasis added). The
plaintiff “must be prepared to prove that there are in
fact sufficiently numerous parties, common questions
of law or fact, etc.” Id. (first emphasis added). The
Court thus reemphasized the point, made in a previ-
ous case, that the district court must engage in a “rig-
orous analysis” to determine whether Rule 23 has
been satisfied. Id. at 351 (quoting Falcon, 457 U.S. at
161). And, relevant here, the Court expressly
“doubt[ed]” the idea, advanced by the district court in
Dukes and adopted by the panel here, that “Daubert
[does] not apply to expert testimony at the certifica-
tion stage of class-action proceedings.” Id. at 354.

At least one other Supreme Court case counsels
against the panel’s holding here. In Comcast Corpo-
ration v. Behrend, 569 U.S. 27 (2013), the Supreme
Court discussed again the evidentiary standard at the
class certification stage when it reversed the Third
Circuit’s opinion affirming a grant of class certifica-
tion. The Court reaffirmed the principles emphasized
in Dukes that Rule 23 demands more than a “mere
pleading standard” and that a plaintiff must “affirm-
atively demonstrate”—that is, “prove”—that he “in
fact” has complied with Rule 23. Comcast, 569 U.S. at
33 (citing Dukes, 564 U.S. at 350-51) (emphasis in
original). Although it failed to address directly
whether evidence must be admissible at the class cer-
tification stage, the Court held that “satisfy[ing]
through evidentiary proof at least one of the provisions
of Rule 23(b)” is a prerequisite to class certification.
Id. (emphasis added). Once again, the Court’s guid-
ance strongly suggests that it favors the rule of the
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majority of circuits, which the panel in this case re-
jected.

III

The panel’s decision in this case involves a ques-
tion of exceptional importance and is plainly wrong.
It goes against our own binding precedent, the law of
four other circuits, and the Supreme Court’s clear
guidance on this issue. Our court should have reheard
this case en banc to reverse the panel’s decision on our
own.
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APPENDIX E

Federal Rule of Civil Procedure Rule 23

(a) Prerequisites. One or more members of a class
may sue or be sued as representative parties on behalf
of all members only if:

(1) the class is so numerous that joinder of all
members is impracticable;

(2) there are questions of law or fact common to
the class;

(3) the claims or defenses of the representative
parties are typical of the claims or defenses of the
class; and

(4) the representative parties will fairly and ade-
quately protect the interests of the class.

(b) Types of Class Actions. A class action may be
maintained if Rule 23(a) is satisfied and if:

(1) prosecuting separate actions by or against in-
dividual class members would create a risk of:

(A) inconsistent or varying adjudications with
respect to individual class members that would
establish incompatible standards of conduct for
the party opposing the class; or

(B) adjudications with respect to individual
class members that, as a practical matter,
would be dispositive of the interests of the other
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members not parties to the individual adjudica-
tions or would substantially impair or impede
their ability to protect their interests;

(2) the party opposing the class has acted or re-
fused to act on grounds that apply generally to the
class, so that final injunctive relief or correspond-
ing declaratory relief is appropriate respecting the
class as a whole; or

(3) the court finds that the questions of law or fact
common to class members predominate over any
questions affecting only individual members, and
that a class action is superior to other available
methods for fairly and efficiently adjudicating the
controversy. The matters pertinent to these find-
ings include:

(A) the class members’ interests in individu-
ally controlling the prosecution or defense of
separate actions;

(B) the extent and nature of any litigation
concerning the controversy already begun by or
against class members;

(C) the desirability or undesirability of con-
centrating the litigation of the claims in the
particular forum; and

(D) the likely difficulties in managing a class
action.

(c) Certification Order; Notice to Class Mem-
bers; Judgment; Issues Classes; Subclasses.
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(1) Certification Order.

(A) Time to Issue. At an early practicable time
after a person sues or is sued as a class repre-
sentative, the court must determine by order
whether to certify the action as a class action.

(B) Defining the Class; Appointing Class
Counsel. An order that certifies a class action
must define the class and the class claims, is-
sues, or defenses, and must appoint class coun-
sel under Rule 23(g).

(C) Altering or Amending the Order. An order
that grants or denies class certification may be
altered or amended before final judgment.

(2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class
certified under Rule 23(b)(1) or (b)(2), the court
may direct appropriate notice to the class.

(B) For (b)(3) Classes. For any class certified
under Rule 23(b)(3)--or upon ordering notice
under Rule 23(e)(1) to a class proposed to be
certified for purposes of settlement under Rule
23(b)(3)--the court must direct to class mem-
bers the best notice that is practicable under
the circumstances, including individual notice
to all members who can be identified through
reasonable effort. The notice may be by one or
more of the following: United States mail, elec-
tronic means, or other appropriate means. The
notice must clearly and concisely state in plain,
easily understood language:
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(i) the nature of the action;
(ii) the definition of the class certified;
(iii)the class claims, issues, or defenses;

(iv) that a class member may enter an ap-
pearance through an attorney if the member
so desires;

(v) that the court will exclude from the
class any member who requests exclusion;

(vi) the time and manner for requesting
exclusion; and

(vii) the binding effect of a class judgment
on members under Rule 23(c)(3).

3) Judgment. Whether or not favorable to the
class, the judgment in a class action must:

(A) for any class certified under Rule 23(b)(1)
or (b)(2), include and describe those whom the
court finds to be class members; and

(B) for any class certified under Rule 23(b)(3),
include and specify or describe those to whom
the Rule 23(c)(2) notice was directed, who have
not requested exclusion, and whom the court
finds to be class members.

(4) Particular Issues. When appropriate, an ac-
tion may be brought or maintained as a class ac-
tion with respect to particular issues.
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(5) Subclasses. When appropriate, a class may
be divided into subclasses that are each treated as
a class under this rule.

(d) Conducting the Action.

(1) In General. In conducting an action under
this rule, the court may issue orders that:

(A) determine the course of proceedings or
prescribe measures to prevent undue repetition
or complication in presenting evidence or argu-
ment;

(B) require--to protect class members and
fairly conduct the action--giving appropriate
notice to some or all class members of:

(i) any step in the action;

(ii) the proposed extent of the judgment;
or

(iii) the members’ opportunity to signify
whether they consider the representation
fair and adequate, to intervene and present
claims or defenses, or to otherwise come into
the action;

(C) impose conditions on the representative
parties or on intervenors;

(D) require that the pleadings be amended to
eliminate allegations about representation of
absent persons and that the action proceed ac-
cordingly; or
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(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An or-
der under Rule 23(d)(1) may be altered or amended
from time to time and may be combined with an
order under Rule 16.

(e) Settlement, Voluntary Dismissal, or Com-
promise. The claims, issues, or defenses of a certified
class--or a class proposed to be certified for purposes
of settlement--may be settled, voluntarily dismissed,
or compromised only with the court’s approval. The
following procedures apply to a proposed settlement,
voluntary dismissal, or compromise:

(1) Notice to the Class.

(A) Information That Parties Must Provide to
the Court. The parties must provide the court
with information sufficient to enable it to deter-
mine whether to give notice of the proposal to
the class.

(B) Grounds for a Decision to Give Notice. The
court must direct notice in a reasonable man-
ner to all class members who would be bound
by the proposal if giving notice is justified by
the parties’ showing that the court will likely be
able to:

(i) approve the proposal under Rule
23(e)(2); and

(ii) certify the class for purposes of judg-
ment on the proposal.
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(2) Approval of the Proposal. If the proposal
would bind class members, the court may approve
it only after a hearing and only on finding that it
is fair, reasonable, and adequate after considering
whether:

(A) the class representatives and class coun-
sel have adequately represented the class;

(B) the proposal was negotiated at arm’s
length;

(C) the relief provided for the class is ade-
quate, taking into account:

(i) the costs, risks, and delay of trial and
appeal,;

(ii) the effectiveness of any proposed
method of distributing relief to the class, in-
cluding the method of processing class-
member claims;

(iii) the terms of any proposed award of at-
torney’s fees, including timing of payment;
and

(iv) any agreement required to be identi-
fied under Rule 23(e)(3); and

(D) the proposal treats class members equita-
bly relative to each other.

(3) Identifying Agreements. The parties seek-
ing approval must file a statement identifying any
agreement made in connection with the proposal.
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(4) New Opportunity to be Excluded. 1If the
class action was previously certified under Rule
23(b)(3), the court may refuse to approve a settle-
ment unless it affords a new opportunity to request
exclusion to individual class members who had an
earlier opportunity to request exclusion but did not
do so.

(5) Class-Member Objections.

(A) In General. Any class member may object
to the proposal if it requires court approval un-
der this subdivision (e). The objection must
state whether it applies only to the objector, to
a specific subset of the class, or to the entire
class, and also state with specificity the
grounds for the objection.

(B) Court Approval Required for Payment in
Connection with an Objection. Unless approved
by the court after a hearing, no payment or
other consideration may be provided in connec-
tion with:

(i) forgoing or withdrawing an objection,
or

(ii) forgoing, dismissing, or abandoning
an appeal from a judgment approving the
proposal.

(C) Procedure for Approval After an Appeal. If
approval under Rule 23(e)(5)(B) has not been
obtained before an appeal is docketed in the
court of appeals, the procedure of Rule 62.1 ap-
plies while the appeal remains pending.
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(f) Appeals. A court of appeals may permit an ap-
peal from an order granting or denying class-action
certification under this rule, but not from an order un-
der Rule 23(e)(1). A party must file a petition for per-
mission to appeal with the circuit clerk within 14 days
after the order is entered, or within 45 days after the
order is entered if any party is the United States, a
United States agency, or a United States officer or em-
ployee sued for an act or omission occurring in connec-
tion with duties performed on the United States’ be-
half. An appeal does not stay proceedings in the dis-
trict court unless the district judge or the court of ap-
peals so orders.

(g) Class Counsel.

(1) Appointing Class Counsel. Unless a stat-
ute provides otherwise, a court that certifies a
class must appoint class counsel. In appointing
class counsel, the court:

(A) must consider:

(i) the work counsel has done in identify-
ing or investigating potential claims in the
action;

(ii) counsel’s experience in handling class
actions, other complex litigation, and the
types of claims asserted in the action;

(iii) counsel’s knowledge of the applicable
law; and

(iv) the resources that counsel will commit
to representing the class;
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(B) may consider any other matter pertinent
to counsel’s ability to fairly and adequately rep-
resent the interests of the class;

(C) may order potential class counsel to pro-
vide information on any subject pertinent to the
appointment and to propose terms for attor-
ney’s fees and nontaxable costs;

(D) may include in the appointing order provi-
sions about the award of attorney’s fees or non-
taxable costs under Rule 23(h); and

(E) may make further orders in connection
with the appointment.

(2) Standard for Appointing Class Counsel.
When one applicant seeks appointment as class
counsel, the court may appoint that applicant only
if the applicant is adequate under Rule 23(g)(1)
and (4). If more than one adequate applicant seeks
appointment, the court must appoint the applicant
best able to represent the interests of the class.

(3) Interim Counsel. The court may designate
interim counsel to act on behalf of a putative class
before determining whether to certify the action as
a class action.

(4) Duty of Class Counsel. Class counsel must
fairly and adequately represent the interests of the
class.

(h) Attorney’s Fees and Nontaxable Costs. In a
certified class action, the court may award reasonable
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attorney’s fees and nontaxable costs that are author-
ized by law or by the parties’ agreement. The follow-
ing procedures apply:

(1) A claim for an award must be made by motion
under Rule 54(d)(2), subject to the provisions of
this subdivision (h), at a time the court sets. No-
tice of the motion must be served on all parties
and, for motions by class counsel, directed to class
members in a reasonable manner.

(2) A class member, or a party from whom pay-
ment is sought, may object to the motion.

(3) The court may hold a hearing and must find
the facts and state its legal conclusions under Rule
52(a).

(4) The court may refer issues related to the
amount of the award to a special master or a mag-
istrate judge, as provided in Rule 54(d)(2)(D).





