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IN THE SUPREME COURT 
OF THE STATE OF MONTANA 

DA 17-0492 
----------------------------------------------------------------------- 

KENDRA ESPINOZA, 
JERI ELLEN ANDERSON 
and JAIME SCHAEFER, 

  Plaintiffs and Appellees, 

 v. 

MONTANA DEPARTMENT 
OF REVENUE and GENE 
WALBORN, in his official 
capacity as DIRECTOR of the 
MONTANA DEPARTMENT 
OF REVENUE, 

  Defendants and Appellants. 

ORDER 

(Filed Jan. 24, 2019)

----------------------------------------------------------------------- 

 On December 12, 2018, this Court issued its Opin-
ion in Espinoza v. Mont. Dep’t of Revenue, 2018 MT 306, 
393 Mont. 466, ___ P.3d ___, concluding that § 15-30-
3111, MCA (the Tax Credit Program), was unconstitu-
tional because it violated Article X, Section 6, of the 
Montana Constitution. Appellees (collectively, Plain-
tiffs) filed a Motion to Stay Judgment Pending United 
States Supreme Court Review. Appellant, the Depart-
ment of Revenue (the Department), filed a response in-
dicating it does not oppose a reasonable stay to allow 
for efficient administration of the Tax Credit Program. 
The Department represents that it has already com-
pleted state tax returns, forms, and instructions for tax 
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year 2018, which provide taxpayers with the ability to 
claim tax credits based on their donations to Student 
Scholarship Organizations. The Department repre-
sents that the most efficient course of action would be 
for it to administer the Tax Credit Program in tax year 
2018. 

 This Court has authority to stay or postpone 
judgment to prevent disruption of the Department’s 
efficient administration of the Tax Credit Program. 
See Mont. Cannabis Indus. Ass’n, 382 Mont. 297, 297a-
297d, 368 P.3d 1131, 1161-63 (April 25, 2016); Helena 
Elementary Sch. Dist. No. 1 v. State, 236 Mont. 44, 60-
62, 784 P.2d 412, 412-14 (January 4, 1990). Based on 
the Department’s representations, we conclude there 
is good cause to stay our judgment and allow the De-
partment to administer the Tax Credit Program in tax 
year 2018. Beginning in tax year 2019 and thereafter, 
our decision finding the Tax Credit Program unconsti-
tutional prevails and the Department shall not provide 
tax credits to taxpayers based on their donations to 
Student Scholarship Organizations. 

 IT IS THEREFORE ORDERED that this Court’s 
decision and judgment in Espinoza v. Mont. Dep’t of 
Revenue is STAYED to permit the Department to ad-
minister the Tax Credit Program through tax year 
2018. Thereafter, the holdings of this Court’s Opinion 
shall become fully in effect for all purposes. 

 The Clerk is hereby directed to give immediate 
notice of this Order to all counsel of record and to the 
Director of the Department of Revenue. 
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 DATED this 24th day of January, 2019. 

 /s/ Mike McGrath
  Chief Justice
 
 /s/ Laurie McKinnon
 
 /s/ James Jeremiah Shea
 
 /s/ Dirk M. Sandefur
 
 /s/ Ingrid G. Gustafson
  Justices
 
 Justice Beth Baker and Justice Jim Rice would or-
der that the stay remain in effect pending a timely pe-
tition for certiorari and completion of review by the 
United States Supreme Court. 
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Justice Laurie McKinnon delivered the Opinion of the 
Court. 

¶1 The Montana Department of Revenue (the De-
partment) appeals from an order of the Eleventh 
Judicial District Court, Flathead County, granting 
Kendra Espinoza, Jeri Ellen Anderson, and Jaime 
Schaefer (collectively, Plaintiffs) summary judgment. 
The Department is responsible for administering § 15-
30-3111, MCA (the Tax Credit Program), which pro-
vides a taxpayer a dollar-for-dollar tax credit based on 
the taxpayer’s donation to a Student Scholarship Or-
ganization (SSO). SSOs fund tuition scholarships for 
students who attend private schools meeting the defi-
nition of Qualified Education Provider (QEP). The Leg-
islature instructed the Department to implement the 
Tax Credit Program in compliance with Article V, Sec-
tion 11(5), and Article X, Section 6, of the Montana 
Constitution. Pursuant to that grant of authority, the 
Department implemented Admin. R. M. 42.4.802 (Rule 
1), which it believed was necessary to constitutionally 
administer the Tax Credit Program. Rule 1 adds to the 
Legislature’s definition of QEP and excludes reli-
giously-affiliated private schools from qualifying as 
QEPs. 
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¶2 Plaintiffs are parents whose children attend a 
religiously-affiliated private school. Because Rule 1 
precludes religiously-affiliated private schools from 
the definition of QEP, SSOs cannot fund tuition 
scholarships at the school Plaintiffs’ children attend. 
Plaintiffs filed this proceeding challenging Rule 1. The 
Department responded, arguing Rule 1 was necessary 
because the Tax Credit Program as enacted by the 
Legislature violates Montana’s Constitution. The Dis-
trict Court determined the Tax Credit Program was 
constitutional without Rule 1 and accordingly granted 
Plaintiffs summary judgment. The Department now 
appeals, arguing that the Tax Credit Program is un-
constitutional absent Rule 1. We address the following 
issue on appeal: 

Does the Tax Credit Program violate Article X, 
Section 6, of the Montana Constitution? 

¶3 We conclude the Tax Credit Program violates 
Article X, Section 6, of the Montana Constitution and 
accordingly reverse the District Court’s order granting 
Plaintiffs summary judgment. 

 
FACTUAL AND PROCEDURAL BACKGROUND 

¶4 In 2015, the Legislature, through Senate Bill 410, 
enacted Title 15, chapter 30, part 31, MCA, entitled 
“Tax Credit for Qualified Education Contributions.” 
Sections 15-30-3101 to -3114, MCA (Part 31); 2015 
Mont. Laws 2165. Part 31 provides two types of dollar-
for-dollar tax credits to taxpayers who donate to edu-
cational programs in Montana. Sections 15-30-3110 to 
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-3111, MCA. A taxpayer may receive a tax credit for 
providing supplemental funding to public schools, § 15-
30-3110, MCA, or for donating to the Tax Credit Pro-
gram, § 15-30-3111, MCA. The only tax credit at issue 
in these proceedings is the credit a taxpayer receives 
based on her donation to the Tax Credit Program, § 15-
30-3111, MCA.1 The Tax Credit Program provides a 
taxpayer a dollar-for-dollar tax credit of up to $150 
based on her donation to an SSO. Section 15-30-
3111(1), MCA. 

¶5 An SSO is a charitable organization in Montana 
that is (1) “exempt from federal income taxation under 
[I.R.C. § 501(c)(3)]”; (2) “allocates not less than 90% of 
its annual revenue for scholarships to allow students 
to enroll with any [QEP]”; and (3) “provides educa-
tional scholarships to eligible students without limit-
ing student access to only one education provider.” 
Section 15-30-3102(9)(a)-(c), MCA; see also § 15-30-
3103, MCA (listing additional SSO requirements); 
§§ 15-30-3105 to -3106, MCA (setting forth SSO report-
ing requirements). The purpose of SSOs “is to provide 
parental and student choice in education with private 

 
 1 The Legislature capped the Tax Credit Program’s aggre-
gate total of tax credits to $3 million in tax year 2016. Section 
15-30-3111(5)(a)(i), MCA; see also § 15-30-3110(5)(a)(i) (setting 
forth an identical aggregate $3 million cap for tax credits based 
on taxpayer contributions to public schools). If the aggregate limit 
is met in any given tax year, the subsequent year’s limit in-
creases. Section 15-30-3111(5)(a)(ii)-(iii), MCA; see also § 15-30-
3110(5)(a)(ii)-(iii) (creating the same increase for contributions to 
public schools). 
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contributions through tax replacement programs.” 
Section 15-30-3101, MCA. 

¶6 Taxpayer donors donate to SSOs generally; they 
“may not direct or designate contributions to a parent, 
legal guardian, or specific [QEP].” Section 15-30-
3111(1), MCA. SSOs then use those donations to fund 
student tuition scholarships at private schools meeting 
the definition of QEP in § 15-30-3102(7), MCA. Section 
15-30-3104(1), MCA. SSOs are responsible for main-
taining “an application process under which scholar-
ship applications are accepted, reviewed, approved, 
and denied.” Section 15-30-3103(1)(h), MCA. After an 
SSO decides to grant a student a tuition scholarship, 
the SSO pays the scholarship directly to the scholar-
ship recipient’s QEP. Section 15-30-3104(1), MCA. The 
Legislature defined QEP as “an education provider 
that”: 

(a) is not a public school; 

(b)(i) is accredited, has applied for accredita-
tion, or is provisionally accredited by a state, 
regional, or national accreditation organiza-
tion; or 

(ii) is a nonaccredited provider or tutor and 
has informed the child’s parents or legal 
guardian in writing at the time of enrollment 
that the provider is not accredited and is not 
seeking accreditation; 

(c) is not a home school as referred to in 20-
5-102(2)(e); 
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(d) administers a nationally recognized 
standardized assessment test or criterion-ref-
erenced test and: 

(i) makes the results available to the child’s 
parents or legal guardian; and 

(ii) administers the test for all 8th grade and 
11th grade students and provides the overall 
scores on a publicly accessible private website 
or provides the composite results of the test to 
the office of public instruction for posting on 
its website; 

(e) satisfies the health and safety require-
ments prescribed by law for private schools in 
this state; and 

(f ) qualifies for an exemption from compul-
sory enrollment under 20-5-102(2)(e) and 20-
5-109. 

Section 15-30-3102(7), MCA. Essentially, the Legisla-
ture’s definition of QEP means “a private school.” 

¶7 The Department is responsible for implementing 
and administering Part 31. Sections 15-30-3102(1),  
-3114, MCA. The Department must perform extensive 
administrative tasks to ensure Part 31 functions ap-
propriately. Sections 15-30-3103, -3105, -3111 to -3113, 
MCA. The Legislature explicitly granted the Depart-
ment rulemaking authority to “adopt rules, prepare 
forms, and maintain records that are necessary to im-
plement and administer [Part 31].” Section 15-30-3114, 
MCA. The Legislature also instructed the Department 
to administer Part 31 in compliance with Article V, 
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Section 11(5), and Article X, Section 6, of the Montana 
Constitution. Section 15-30-3101, MCA. 

¶8 Beginning in fiscal year 2016, to accomplish these 
statutorily-mandated responsibilities, the Department 
required additional resources and personnel. Senate 
Bill 410’s Fiscal Note estimated one-time costs to the 
Department of $420,325 to develop new forms and add 
data processing systems. S. 410 Fiscal Note, 64th 
Reg. Sess., at 3 (April 21, 2015), https://perma.cc/6X7Z- 
GEEZ (hereinafter Fiscal Note). Further, the Depart-
ment required two additional full-time employees: one 
to process and verify credit applications and annual re-
ports from SSOs and another to verify and audit the 
new tax credits. Fiscal Note, at 3-4. 

¶9 Tasked with constitutionally implementing Part 
31, the Department identified what it saw as a con- 
stitutional deficiency: the Tax Credit Program aided 
sectarian schools in violation of Article X, Section 6, of 
Montana’s Constitution. Under the Legislature’s defi-
nition of QEP, most QEPs were religiously-affiliated 
private schools. The Department examined how the 
Tax Credit Program operated and determined it uncon-
stitutionally aided those religiously-affiliated QEPs. 
To combat the issue, and pursuant to the rulemaking 
authority granted by the Legislature, §§ 15-30-3101, 
-3114, MCA, the Department adopted Rule 1. 

¶10 Rule 1 added to the Legislature’s definition of 
QEP, § 15-30-3102(7), MCA, providing: 
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(1) A “qualified education provider” has the 
meaning given in 15-30-3102, MCA, and pur-
suant to 15-30-3101, MCA, may not be: 

(a) a church, school, academy, seminary, col-
lege, university, literary or scientific institu-
tion, or any other sectarian institution owned 
or controlled in whole or in part by any 
church, religious sect, or denomination; or 

(b) an individual who is employed by a 
church, school, academy, seminary, college, 
university, literary or scientific institution, or 
any other sectarian institution owned or con-
trolled in whole or in part by any church, reli-
gious sect, or denomination when providing 
those services. 

(2) For the purposes of (1), “controlled in 
whole or in part by a church, religious sect, or 
denomination” includes accreditation by a 
faith-based organization. 

Admin. R. M. 42.4.802. Simply put, Rule 1 excluded re-
ligiously-affiliated private schools from the Legisla-
ture’s definition of QEP, § 15-30-3102(7), MCA. 

¶11 Plaintiffs are parents whose children attend a 
religiously-affiliated private school in Montana. The 
school qualifies as a QEP under the Legislature’s defi-
nition, § 15-30-3102(7), MCA, but does not qualify as a 
QEP under the Department’s definition, Rule 1. Plain-
tiffs challenged Rule 1 in District Court, arguing it vi-
olated the free exercise clauses of the Montana and 
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U.S. Constitution.2 Plaintiffs further reasoned that 
Rule 1 was unnecessary because the Tax Credit Pro-
gram and the Legislature’s definition of QEP were con-
stitutional. The Department responded, arguing that 
the Tax Credit Program is unconstitutional and rea-
soning that Rule 1 necessarily restricted the Tax 
Credit Program which, absent Rule 1, aided sectarian 
schools. Both sides filed cross-motions for summary 
judgment. 

¶12 The District Court narrowly focused its analysis 
on the tax credits themselves, noting the credits did 
not “involve the expenditure of money that the state 
has in its treasury.” Instead, it determined the tax 
credits “concern[ed] money that is not in the treasury 
and not subject to expenditure.” For that reason alone, 
the District Court concluded the Department incor-
rectly interpreted Article V, Section 11(5), and Article 
X, Section 6(1), of the Montana Constitution. Because 
it decided the Tax Credit Program was constitutional 
as enacted by the 2015 Legislature, the District Court 
did not further address Rule 1’s constitutionality. 
The District Court granted Plaintiffs’ motion for sum-
mary judgment, denied the Department’s motion for 
summary judgment, and permanently enjoined the 

 
 2 On December 24, 2015, Plaintiffs filed a “Notice of Consti-
tutional Challenge to a Statute” in District Court which notified 
the Attorney General that they filed a complaint alleging that the 
Tax Credit Program “as interpreted and applied by the Depart-
ment of Revenue in its ‘Rule 1’ . . . violates” Article II, Sections 4 
and 5, of the Montana Constitution. Thereafter, and throughout 
this litigation, counsel for the Department has appeared and rep-
resented themselves as “Special Assistant Attorneys General.” 
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Department from applying or enforcing Rule 1. The 
Tax Credit Program remained as enacted by the 2015 
Legislature. The Department now appeals the District 
Court’s decision. 

 
STANDARD OF REVIEW 

¶13 This Court exercises plenary review over consti-
tutional law questions. Nelson v. City of Billings, 2018 
MT 36, ¶ 8, 390 Mont. 290, 412 P.3d 1058. A statute is 
presumed constitutional unless it “conflicts with the 
constitution, in the judgment of the court, beyond a 
reasonable doubt.” Gazelka v. St. Peter’s Hosp., 2018 
MT 152, ¶ 6, 392 Mont. 1, 420 P.3d 528 (quoting Powell 
v. State Comp. Ins. Fund, 2000 MT 321, ¶ 13, 302 Mont. 
518, 15 P.3d 877). The party challenging the constitu-
tionality of the statute bears the burden of proof. Mont. 
Cannabis Indus. Ass’n v. State, 2016 MT 44, ¶ 12, 382 
Mont. 256, 368 P.3d 1131. If any doubt exists, it must 
be resolved in favor of the statute. Mont. Cannabis In-
dus. Ass’n, ¶ 12. 

¶14 Whether an administrative rule impermissibly 
conflicts with a statute is a question of law to be de-
cided by the court. Clark Fork Coal. v. Tubbs, 2016 MT 
229, ¶ 18, 384 Mont. 503, 380 P.3d 771; Gold Creek Cel-
lular of Mont. L.P. v. State, 2013 MT 273, ¶ 9, 372 Mont. 
71, 310 P.3d 533. We review a district court’s conclu-
sions of law to determine if they are correct. Clark 
Fork, ¶ 18. 
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DISCUSSION 

¶15 The First Amendment’s Religion Clauses—the 
Establishment Clause and the Free Exercise Clause—
are “frequently in tension.” Locke v. Davey, 540 U.S. 
712, 718, 124 S. Ct. 1307, 1311 (2004). Yet, “there is 
room for play in the joints” between them. Walz v. Tax 
Comm’n of N.Y., 397 U.S. 664, 669, 90 S. Ct. 1409, 1412 
(1970). A state’s constitutional prohibition against aid 
to sectarian schools may be broader and stronger than 
the First Amendment’s prohibition against the estab-
lishment of religion. See Locke, 540 U.S. at 722, 124 
S. Ct. at 1313. Where a state’s constitution “draws a 
more stringent line than that drawn by the United 
States Constitution,” the “room for play” between the 
Establishment and Free Exercise Clauses narrows. See 
Locke, 540 U.S. at 718, 722, 124 S. Ct. at 1311, 1313. 
The Montana Constitution broadly and strongly pro-
hibits state aid to sectarian schools, leaving a very lim-
ited amount of “room for play.” See Mont. Const. art. X, 
§ 6 (hereinafter, Article X, Section 6). 

¶16 Our analysis, therefore, considers Article X, Sec-
tion 6, within a narrower “room for play” between the 
federal Religion Clauses and, consequently, we do not 
address federal precedent. We conclude that Montana’s 
Constitution more broadly prohibits “any” state aid to 
sectarian schools and draws a “more stringent line 
than that drawn” by its federal counterpart. See Locke, 
540 U.S. at 722, 124 S. Ct. at 1313. Therefore, the sole 
issue in this case is whether the Tax Credit Program 
runs afoul of Montana’s specific sectarian education 
no-aid provision, Article X, Section 6. For the following 
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reasons, we conclude the Tax Credit Program aids sec-
tarian schools in violation of Article X, Section 6. 

 
I. Article X, Section 6, broadly and strictly pro-

hibits aid to sectarian schools. 

¶17 Article X, Section 6, of the Montana Constitution, 
entitled “Aid prohibited to sectarian schools,” provides: 

(1) The legislature, counties, cities, towns, 
school districts, and public corporations shall 
not make any direct or indirect appropriation 
or payment from any public fund or monies, or 
any grant of lands or other property for any 
sectarian purpose or to aid any church, school, 
academy, seminary, college, university, or 
other literary or scientific institution, con-
trolled in whole or in part by any church, sect, 
or denomination. 

(2) This section shall not apply to funds from 
federal sources provided to the state for the 
express purpose of distribution to non-public 
education. 

¶18 The Constitutional Convention Delegates’ (Dele-
gates) intent controls our interpretation of a constitu-
tional provision. Nelson, ¶ 14. We primarily discern 
the Delegates’ intent “from the plain meaning of the 
language used.” Nelson, ¶ 14 (explaining that we 
apply our rules of statutory construction to our analy-
sis of constitutional provisions). However, we define 
the Delegates’ intent “not only from the plain meaning 
of the language used, but also in light of the historical 
and surrounding circumstances under which the 
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[Delegates] drafted the Constitution, the nature of the 
subject matter they faced, and the objective they 
sought to achieve.” Nelson, ¶ 14. Accordingly, we “de-
termine the meaning and intent of constitutional pro-
visions from the plain meaning of the language used 
without resort to extrinsic aids except when the lan-
guage is vague or ambiguous or extrinsic aids clearly 
manifest an intent not apparent from the express lan-
guage.” Nelson, ¶ 16 (emphasis added). 

¶19 In determining what the Delegates intended Ar-
ticle X, Section 6, to mean, we first observe that the 
plain language of the provision’s title is expansive and 
forceful: “Aid prohibited to sectarian schools.” The title 
clearly manifests the Delegates’ intent to broadly pro-
hibit aid to sectarian schools. The provision’s text is 
equally expansive, prohibiting numerous types of state 
actors, including the “legislature, counties, cities, 
towns, school districts, and public corporations” from 
making “any direct or indirect appropriation or pay-
ment from any public fund or monies, or any grant of 
lands or other property for any sectarian purpose or to 
aid any . . . school . . . controlled in whole or in part by 
any church, sect, or denomination.” Mont. Const. art. 
X, § 6(1). 

¶20 The provision’s plain language begs three main 
inquiries, each of which cast a broad net clearly in-
tended to prohibit “any” type of state aid being used to 
benefit sectarian education. First, the provision’s plain 
language identifies the entity that is prohibited from 
providing the aid: Article X, Section 6, prohibits the 
“legislature, counties, cities, towns, school districts, 
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and public corporations” from aiding sectarian schools. 
Second, the provision’s plain language identifies the 
type of aid it prohibits: Article X, Section 6, broadly 
prohibits any type of direct or indirect aid to sectarian 
schools—“any direct or indirect appropriation or pay-
ment from any public fund or monies, or any grant of 
lands or other property.” Third, the provision’s plain 
language specifies that the aid is prohibited “for any 
sectarian purpose or to aid any church, school, acad-
emy, seminary, college, university, or other literary or 
scientific institution, controlled in whole or in part by 
any church, sect, or denomination.” 

¶21 The Delegates adapted Article X, Section 6, of 
the Montana Constitution from the 1889 Constitu-
tion’s broad and general no-aid provision, recognizing 
that it was already “among the most stringent [no-aid 
clauses] in the nation.” Montana Constitutional Con-
vention, Verbatim Transcript, March 11, 1972, pp. 
2008, 2011 (hereinafter Convention Transcript); see 
Mont. Const. of 1889, art. XI, § 8 (“[T]he Legislative As-
sembly . . . shall [n]ever make directly or indirectly, 
any appropriation, or pay from any public fund or mon-
eys . . . in aid of any church, or for any sectarian pur-
pose, or to aid in the support of any school . . . 
controlled in whole or in part by any church. . . .”). 

¶22 The Delegates’ strong commitment to main- 
taining public education and ensuring that public 
education remained free from religious entanglement 
is evident from the Constitutional Convention Tran-
scripts; the Delegates wanted the public school sys-
tem to receive “unequivocal support.” Convention 
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Transcript, p. 2008. Delegate Burkhardt noted, “Under 
federal and state mandates to concentrate public funds 
in public schools, our educational system has grown 
strong in an atmosphere free from divisiveness and 
fragmentation.” Convention Transcript, p. 2009. He 
further emphasized, “Any diversion of funds or effort 
from the public school system would tend to weaken 
that system in favor of schools established for private 
or religious purposes.” Convention Transcript, p. 2009 
(emphasis added). 

¶23 A minority of Delegates sought to delete the lan-
guage prohibiting indirect aid from Article X, Section 
6. Those Delegates wanted to ensure private school 
students could receive federal aid under the United 
States Supreme Court’s child-benefit theory, which al-
lows federal aid as long as it directly supports the child 
and not the religious school. Convention Transcript, 
pp. 2010-11. Delegate Blaylock, however, expressed 
concern that deleting the indirect language would 
make it “fairly easy to appropriate a number of funds 
. . . to some other group and then say this will be done 
indirectly.” Convention Transcript, p. 2015. The Dele-
gates ultimately maintained the indirect language and 
instead added a separate subsection specifically ad-
dressing federal aid: “[Article X, Section 6] shall not 
apply to funds from federal sources provided to the 
state for the express purpose of distribution to non-
public education.” Mont. Const. art. X, § 6(2). Notably, 
the Delegates understood that Montana could prohibit 
forms of state aid that were otherwise permissible as 
federal aid. Convention Transcript, pp. 2008, 2011, 
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2024-25. Our conclusion that Article X, Section 6, more 
broadly prohibits aid to sectarian schools than the fed-
eral Establishment Clause is consistent with the Del-
egates’ intent of the provision. 

¶24 It is also worth observing that Montana’s no-aid 
provision is unique from other states’ no-aid provi-
sions. Article X, Section 6’s prohibition of “any direct or 
indirect appropriation or payment from any public 
fund or monies, or any grant of lands or other property 
for any sectarian purpose or to aid any . . . school . . . 
controlled in whole or in part by any church” make it a 
broader and stronger prohibition against aid to sec-
tarian schools than other states.3 Even other states 
whose no-aid provisions also contain “indirect” lan-
guage only prohibit aid in the form of the direct or in-
direct taking of money from the public treasury. See Ga. 
Const. art. I, § II, ¶ VII (“No money shall ever be taken 
from the public treasury, directly or indirectly, in aid of 
any church. . . .”);4 Fla. Const. art. I, § 3 (“No revenue 

 
 3 See, e.g., Utah Const. art. X, § 9 (“Neither the state of Utah 
nor its political subdivisions may make any appropriation for the 
direct support of any school or educational institution controlled 
by any religious organization.”); Del. Const. art. X, § 3 (“No por-
tion of any fund now existing, or which may hereafter be appro-
priated, or raised by tax, for educational purposes, shall be 
appropriated to, or used by, or in aid of any sectarian, church or 
denominational school[.]”); Ala. Const. art. XIV, § 263 (“No money 
raised for the support of the public schools shall be appropriated 
to or used for the support of any sectarian or denominational 
school.”). 
 4 In Gaddy v. Ga. Dep’t of Revenue, 802 S.E.2d 225, 230 (Ga. 
2017), the Georgia Supreme Court upheld a similar tax-credit 
program. 
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of the state or any political subdivision or agency 
thereof shall ever be taken from the public treasury di-
rectly or indirectly in aid of any church. . . .”).5 Such 
language is distinct from and less stringent than Mon-
tana’s prohibition on any type of aid, whether it be a 
“direct or indirect appropriation or payment from any 
public fund or monies, or any grant of lands or other 
property.” Mont. Const. art. X, § 6(1). 

¶25 As a Court, we have not yet interpreted Article 
X, Section 6. However, the 1972 Constitutional Con-
vention Delegates intended Article X, Section 6, to re-
tain the meaning of Article XI, Section 8, of the 
Montana Constitution of 1889. See Convention Tran-
script, p. 2014. Accordingly, this Court’s pre-1972 prec-
edent analyzing Article XI, Section 8, of the Montana 
Constitution of 1889 remains helpful to our analysis 
of Article X, Section 6. In State ex rel. Chambers v. 
School Dist. No. 10, 155 Mont. 422, 436-41, 472 P.2d 
1013, 1020-22 (1970), the Court considered whether a 
tax levy intended to fund general teaching positions 
at a religiously-affiliated private school violated Arti-
cle XI, Section 8, of the Montana Constitution of 1889. 
The Court observed that the tax levy permitted a 

 
 5 In McCall v. Scott, 199 So.3d 359, 370 (Fla. Dist. Ct. App. 
2016), cert denied, No. SC16-1668, 2017 Fla. LEXIS 83, at *1 (Fla. 
2017), a Florida Court of Appeals concluded that the “express 
language of Florida’s no-aid provision contains no limit on the 
Legislature’s taxing authority, including the Legislature’s power 
to enact laws creating tax credits or exceptions; rather, th[e] pro-
vision focuses on the use of state funds to aid sectarian institu-
tions, not other kinds of support.” (Internal citation and 
quotations omitted.) 
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religiously-affiliated school to unconstitutionally ob-
tain teachers at public expense. Chambers, 155 Mont. 
at 437-38, 472 P.2d at 1020-21. Even though the teach-
ers would have taught general, secular subjects, the 
Court noted that the funding nonetheless aided sec-
tarian schools, as there was no way to determine 
“where the secular purpose ended and the sectarian 
began.” Chambers, 155 Mont. at 438, 472 P.2d at 1021. 
Accordingly, the Court determined Article XI, Section 
8, of the Montana Constitution of 1889 prohibited “a 
public school board from making a levy for, or expend-
ing funds for the employment of teachers to teach in a 
parochial school.” Chambers, 155 Mont. at 440, 472 
P.2d at 1022. 

¶26 The plain language of Article X, Section 6, and 
the Constitutional Convention Transcripts demon-
strating the Delegates’ clear objective to firmly pro-
hibit aid to sectarian schools lead us to the conclusion 
that the Delegates intended Article X, Section 6, to 
broadly and strictly prohibit aid to sectarian schools. 

 
II. The Tax Credit Program aids sectarian 

schools in violation of Article X, Section 6, of 
the Montana Constitution. 

¶27 Plaintiffs initially filed this action challenging 
Rule 1. The District Court focused its analysis on the 
underlying Tax Credit Program, determining the pro-
gram itself was constitutional. Therefore, the District 
Court easily dispelled of Rule 1 after concluding it was 
based on a mistake of law. On appeal, the Department 
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argues that the Tax Credit Program is unconstitu-
tional and, accordingly, Rule 1 is necessary for the De-
partment to constitutionally administer the program.6 
To properly evaluate the propriety of Rule 1, we must 
first address the Department’s contention that the Tax 
Credit Program is unconstitutional. It is clear the De-
partment’s contention is a facial challenge to the Tax 
Credit Program, as it asserts the Tax Credit Program 
unconstitutionally aids sectarian schools and promul-
gated Rule 1 to cure the constitutional defect. Under 
United States v. Salerno, 481 U.S. 739, 745, 107 S. Ct. 
2095, 2100 (1987), a party bringing a facial challenge 
must “establish that no set of circumstances exists un-
der which the [statute] would be valid”—that is, that 
the law is unconstitutional in all of its applications. See 
also Mont. Cannabis Indus. Ass’n, ¶ 14. 

¶28 To analyze the Tax Credit Program under Article 
X, Section 6, first, we identify the entity providing the 
aid; second, we identify the type of aid; and third, we 
consider whether the entity provided the aid “for any 
sectarian purpose or to aid any . . . school . . . controlled 
in whole or in part by any church. . . .” We ultimately 
conclude the Tax Credit Program aids sectarian 

 
 6 As it did before the District Court, the Department’s own 
attorneys have acted as Special Assistant Attorneys General on 
appeal. M. R. App. P. 27 provides that a party challenging the 
constitutionality of any act of the Montana Legislature in this 
Court must provide the attorney general with notice of the consti-
tutional issue, but only if neither the state nor any state agency 
is a party to the proceeding. The Department of Revenue, a state 
agency, is the defendant in this case and, accordingly, a notice of 
the constitutional challenge was not mandated. 
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schools in violation of Article X, Section 6, and that it 
is unconstitutional in all of its applications. 

 
a. The Legislature aided sectarian schools 

when it enacted the Tax Credit Program. 

¶29 Article X, Section 6, directly prohibits various en-
tities, including the Legislature, from aiding sectarian 
schools. Preliminarily, we recognize that an individual 
taxpayer may give money to any cause she wishes. A 
taxpayer is free to donate to an SSO, a QEP, or any 
other charitable cause of her choice. There is no prohi-
bition on a taxpayer giving her money away, nor would 
such prohibition be constitutional. 

¶30 In this case, the action under scrutiny is the Leg-
islature’s provision of a tax credit to taxpayer donors. 
The Legislature, by enacting the Tax Credit Program, 
involved itself in donations to religiously-affiliated pri-
vate schools. The Tax Credit Program provides a dol-
lar-for-dollar incentive of up to $150 for taxpayer 
donations to SSOs. The tax credit encourages the 
transfer of money from a taxpayer donor to a sectarian 
school because the taxpayer donor knows she will be 
reimbursed, dollar-for-dollar, for her donation to an 
SSO. SSOs, in turn, directly fund tuition scholarships 
at religiously-affiliated QEPs. The Legislature, by en-
acting a statute that provides a dollar-for-dollar credit 
against taxes owed to the state, is the entity providing 
aid to sectarian schools via tax credits in violation of 
Article X, Section 6. 
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b. The Tax Credit Program permits the 
Legislature to indirectly pay tuition at 
private, religiously-affiliated schools. 

¶31 Article X, Section 6, broadly prohibits any type of 
direct or indirect aid: the Legislature may not make 
“any direct or indirect appropriation or payment from 
any public fund or monies, or any grant of lands or 
other property.” 

¶32 The Tax Credit Program permits the Legislature 
to indirectly pay tuition at private, religiously-affili-
ated schools. Parents owe a certain amount of tuition 
to the QEP their child attends. If a child receives a tu-
ition scholarship from an SSO, the scholarship de-
creases the amount of tuition that child’s parents owe 
to the QEP. Many of the taxpayer donors who would 
donate to SSOs would be parents of children who at-
tend QEPs. When parents donate to an SSO, they re-
ceive a dollar-for-dollar tax credit of up to $150. If the 
parents’ child also receives a tuition scholarship from 
an SSO in the amount of, for example, $150, the par-
ents’ tuition obligation to the QEP decreases by $150—
the exact amount the parents received as a tax credit 
for their donation to an SSO. The parents donated $150 
to an SSO, received a dollar-for-dollar reimbursement 
for that donation in the form of a tax credit, and sub-
sequently owed $150 less in tuition to their child’s 
QEP. The Legislature indirectly payed $150 of that stu-
dent’s tuition by permitting his or her parents to claim 
a tax credit instead of paying that amount of tuition to 
the QEP. 
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¶33 The Legislature attempted to sever the indirect 
payment by requiring taxpayer donors to donate to an 
SSO generally and prohibiting them from directing or 
designating contributions to specific parents, legal 
guardians, or QEPs. See § 15-30-3111(1), MCA. There-
fore, parents cannot donate to an SSO, claim a tax 
credit for their donation, and then directly designate 
the funds they donated to their own child’s scholarship. 
However, an indirect payment still exists, as described 
above, when a student whose parents claimed the tax 
credit receives a scholarship from an SSO. The simple 
fact that parents who donate to SSOs cannot directly 
designate the scholarship funds to their own child or 
to their child’s school does not defeat the fact that the 
Legislature indirectly pays tuition to the QEP. Senate 
Bill 410’s Fiscal Note recognized as much, stating that 
the donations to SSOs, the bases for the tax credits, 
“would primarily represent funds that would have 
been used to pay tuition directly. . . .” Fiscal Note, at 2. 
The Tax Credit Program permits the Legislature to in-
directly pay tuition at QEPs by reimbursing parents 
for donating to SSOs, donations funded with money the 
parents would have otherwise used to pay their child’s 
tuition. 

¶34 The Tax Credit Program permits the Legislature 
to subsidize tuition payments at religiously-affiliated 
private schools. A subsidy is a “grant, usu[ally] made 
by the government, to any enterprise whose promotion 
is considered to be in the public interest.” Subsidy, 
Black’s Law Dictionary (10th ed. 2014). “Although gov-
ernments sometimes make direct payments (such as 
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cash grants), subsidies are usu[ally] indirect. They 
may take the form of . . . tax breaks. . . .” Subsidy, 
Black’s Law Dictionary (10th ed. 2014). When the Leg-
islature indirectly pays general tuition payments at 
sectarian schools, the Legislature effectively subsi-
dizes the sectarian school’s educational program. That 
type of government subsidy in aid of sectarian schools 
is precisely what the Delegates intended Article X, Sec-
tion 6, to prohibit. 

¶35 While $150 may seem like a small sum of money 
when compared to the State’s overall operating budget, 
the amount of aid is wholly insignificant to an Article 
X, Section 6, analysis. The Legislature violates Article 
X, Section 6’s prohibition on aid to sectarian schools 
when it provides any aid, no matter how small. Fur-
ther, the $150 indirect payments certainly add up over 
time, especially as the aggregate limits on the tax cred-
its increase from $3 million each year the limit is met. 
See § 15-30-3111(5)(a)(i)-(iii), MCA. The Tax Credit 
Program creates an indirect payment: the program re-
duces “the net price of attending private school . . . for 
students who receive scholarships and whose families 
claim the credit.” Fiscal Note, at 2. Article X, Section 6, 
expressly prohibits that type of indirect payment to 
sectarian schools. 

¶36 Importantly, for purposes of examining the facial 
constitutionality of the Tax Credit Program, the 
schools meeting the Legislature’s definition of QEP 
may be—and, in fact, the overwhelming majority are—
religiously affiliated. There is simply no mechanism 
within the Tax Credit Program itself that operates to 
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ensure that an indirect payment of $150 is not used to 
fund religious education in contravention of Article X, 
Section 6. The Department, in administering the Tax 
Credit Program pursuant to the Legislature’s defini-
tion of QEP, § 15-30-3102(7), MCA, has no ability to en-
sure that indirect payments are not made to religious 
schools. Or, as this Court has previously cautioned, 
there is no mechanism within the Tax Credit Program 
to identify “where the secular purpose end[s] and the 
sectarian beg[ins].” Chambers, 155 Mont. at 438, 472 
P.2d at 1021. The Department cannot discern when the 
tax credit is indirectly paying tuition at a secular 
school and when the tax credit is indirectly paying tu-
ition at a sectarian school. Because the Tax Credit Pro-
gram does not distinguish between an indirect 
payment to fund a secular education and an indirect 
payment to fund a sectarian education, it cannot, un-
der any circumstance, be construed as consistent with 
Article X, Section 6. 

 
c. The Legislature provided the tax credits 

to aid schools controlled in whole or in 
part by churches. 

¶37 Article X, Section 6, prohibits aid used “for any 
sectarian purpose or to aid any . . . school . . . controlled 
in whole or in part by any church, sect, or denomina-
tion.” In Chambers, we explained that public funds 
could not be used to pay teachers’ salaries at a reli-
giously-affiliated private school, even if those teachers 
provided standard, non-religious instruction. Cham-
bers, 155 Mont. at 438, 472 P.2d at 1021. In support of 
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that conclusion, we reasoned that the school was sec-
tarian as a whole, and therefore there was no way to 
determine “where the secular purpose ended and the 
sectarian began.” Chambers, 155 Mont. at 438, 472 
P.2d at 1021. 

¶38 Under the Legislature’s definition of QEP, the 
majority of QEPs are private schools controlled by 
churches. SSOs pay scholarship funds directly to QEPs 
and the funds offset scholarship recipients’ general tu-
ition obligations. General tuition payments fund the 
sectarian school as a whole and therefore may be used 
by the school to strengthen any aspect of religious ed-
ucation, including those areas heavily entrenched in 
religious doctrine. Religious education is a “rock on 
which the whole [church] rests, and to render tax aid 
to [a religious school] is indistinguishable . . . from ren-
dering the same aid to the [c]hurch itself.” Chambers, 
155 Mont. at 438, 472 P.2d at 1021 (quoting Everson v. 
Bd. of Educ., 330 U.S. 1, 24, 67 S. Ct. 504, 515 (1947) 
(Jackson, J., dissenting)). The Tax Credit Program aids 
schools controlled by churches, in violation of Article X, 
Section 6. 

¶39 “The most effective way to establish any institu-
tion is to finance it.” Chambers, 155 Mont. at 438, 472 
P.2d at 1021 (quoting Sch. Dist. of Abington Twp. v. 
Schempp, 374 U.S. 203, 229, 83 S. Ct. 1560, 1575 (1963) 
(Douglas, J., concurring)). The Legislature’s enactment 
of the Tax Credit Program is facially unconstitutional 
and violates Montana’s constitutional guarantee to all 
Montanans that their government will not use state 
funds to aid religious schools. This basic notion of 
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separation of church and state is a foundation of our 
Nation’s federal Constitution, but is more fiercely pro-
tected by Montanans through the broader prohibitions 
contained in Article X, Section 6. Although the Tax 
Credit Program provides a mechanism of attenuating 
the tax credit from the SSO’s tuition payment to a re-
ligiously-affiliated QEP, it does not comport with the 
constitutional prohibition on indirectly aiding sec-
tarian schools. We conclude, following consideration of 
both the plain language of the provision and the Dele-
gates’ intent as discerned from their discussion when 
drafting Montana’s 1972 Constitution, that such atten-
uation remains inconsistent with Article X, Section 6’s 
strict and broad prohibition on aid to sectarian schools. 
The Tax Credit Program constitutes the precise type of 
indirect payment the Delegates sought to prohibit in 
their formulation of Article X, Section 6. Based on the 
Legislature’s definition of QEP, the Department cannot 
constitutionally implement or administer the Tax 
Credit Program. Because Senate Bill 410 contained a 
severability clause,7 we conclude the Tax Credit Pro-
gram, § 15-30-3111, MCA, must be severed from the re-
mainder of Part 31, §§ 15-30-3101 to -3114, MCA. 

¶40 Having concluded the Tax Credit Program vio-
lates Article X, Section 6, it is not necessary to consider 
federal precedent interpreting the First Amendment’s 

 
 7 2015 Mont. Laws 2186 (“If a part of [this act] is invalid, all 
valid parts that are severable from the invalid part remain in ef-
fect. If a part of [this act] is invalid in one or more of its applica-
tions, the part remains in effect in all valid applications that are 
severable from the invalid applications.”). 
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less-restrictive Establishment Clause. Conversely, how-
ever, an overly-broad analysis of Article X, Section 6, 
could implicate free exercise concerns. Although there 
may be a case where an indirect payment constitutes 
“aid” under Article X, Section 6, but where prohibiting 
the aid would violate the Free Exercise Clause, this is 
not one of those cases. We recognize we can only close 
the “room for play” between the joints of the Establish-
ment and Free Exercise Clauses to a certain extent be-
fore our interpretation of one violates the other. 

 
III. Rule 1 is unnecessary because the underlying 

Tax Credit Program is unconstitutional and, 
further, the Department exceeded its rule-
making authority when it enacted Rule 1. 

¶41 The Department enacted Rule 1 in its efforts to 
constitutionally implement the Tax Credit Program, 
which we have now determined is unconstitutional. We 
severed the Tax Credit Program from the remainder of 
Part 31. See supra, ¶39. As a result, Rule 1 is superflu-
ous. However, we further note that, in enacting Rule 1, 
the Department exceeded the Legislature’s grant of 
rulemaking authority. See § 15-30-3114, MCA (grant-
ing the Department rulemaking authority to adopt 
rules that are necessary to implement and administer 
Part 31). 

¶42 An agency’s authority to adopt rules is limited: 

Whenever by the express or implied terms of 
any statute a state agency has authority to 
adopt rules to implement, interpret, make 
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specific, or otherwise carry out the provisions 
of the statute, an adoption, amendment, or re-
peal of a rule is not valid or effective unless it 
is: 

(a) consistent and not in conflict with 
the statute; and 

(b) reasonably necessary to effectuate 
the purpose of the statute. 

Section 2-4-305(6), MCA; see also Bd. of Barbers of 
Dep’t of Prof ’l & Occupational Licensing v. Big Sky 
College of Barber-Styling, 192 Mont. 159, 161, 626 P.2d 
1269, 1271 (1981). Accordingly, the Department’s rules 
implementing Part 31 needed to be (1) consistent and 
not in conflict with Part 31 and (2) reasonably neces-
sary to effectuate the purpose of Part 31. See § 2-4-
305(6), MCA. 

¶43 Rule 1 is inconsistent with the Legislature’s def-
inition of QEP. The Legislature broadly defined QEP to 
include all private schools in Montana, including reli-
giously-affiliated schools. Section 15-30-3102(7), MCA. 
The Department’s Rule 1 significantly narrowed the 
scope of the schools qualifying as QEPs, excluding all 
schools controlled in whole or in party by any church. 
Admin. R. M. 42.4.802. The Department’s limitation on 
the definition of QEP conflicts with the Legislature’s 
broad definition. 

¶44 Although we recognize that the Legislature, by 
enacting § 15-30-3101, MCA, granted the Department 
broad authority to implement Part 31 consistent with 
Article X, Section 6, an agency may only adopt rules to 
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“implement, interpret, make specific, or otherwise 
carry out the provisions of [a] statute.” Section 2-4-
305(6), MCA. An agency cannot transform an unconsti-
tutional statute into a constitutional statute with an 
administrative rule. It is the Legislature’s responsi-
bility to craft statutes in compliance with Montana’s 
Constitution, which it failed to do here. Rule 1 is su-
perfluous because the underlying Tax Credit Program 
is unconstitutional and, additionally, the Department 
exceeded the Legislature’s grant of rulemaking author-
ity in enacting Rule 1. 

 
CONCLUSION 

¶45 We conclude the Tax Credit Program violates 
Article X, Section 6’s stringent prohibition on aid to 
sectarian schools. Because the Tax Credit Program is 
unconstitutional, Rule 1 is superfluous and, further, 
the Department exceeded the scope of its rulemaking 
authority when it enacted Rule 1. We accordingly re-
verse the District Court’s order granting Plaintiffs 
summary judgment and determine the Tax Credit Pro-
gram, § 15-30-3111, MCA, must be severed from the re-
mainder of Part 31, §§ 15-30-3101 to -3114, MCA. 

/S/ LAURIE McKINNON 

We concur: 

/S/ MIKE McGRATH 
/S/ JAMES JEREMIAH SHEA 
/S/ DIRK M. SANDEFUR 
/S/ INGRID GUSTAFSON 
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Justice Ingrid Gustafson, concurring. 

¶46 I concur in the Majority’s Opinion and agree the 
Tax Credit Program violates our Constitution’s prohi-
bition against providing aid to religious schools, and 
this constitutional deficiency cannot be cured via ad-
ministrative rule. I write separately to discuss addi-
tional grounds upon which the Tax Credit Program 
creates an indirect payment under Article X, Section 
6(1), of the Montana Constitution. Although this Court 
has decided this matter purely on State constitutional 
grounds, I also discuss how the Tax Credit Program vi-
olates the federal Establishment and Free Exercise 
Clauses. 

 
The Tax Credit for Qualified Education Contri-
butions is an indirect payment under Article X, 
Section 6(1), of the Montana Constitution. 

¶47 Montana’s definition of “appropriation” is “well-
established and quite limited,” referring only to the au-
thority given to the Legislature to expend money from 
the state treasury. Nicholson v. Cooney, 265 Mont. 406, 
415, 877 P.2d 486, 491 (1994) (citations omitted). How-
ever, the plain language of Article X, Section 6(1), pro-
hibits more than appropriations; as Justice Baker 
notes in her Dissent, it prohibits four actions, including 
indirect payments. In this case, the District Court 
ended its analysis prematurely by not considering 
whether the Tax Credit Program constitutes an “indi-
rect payment.” 
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¶48 As to whether the money comes from a public 
fund, when determining whether the Tax Credit for 
Qualified Education Contributions (TCQEC) of Title 
15, chapter 30, part 31, creates a “direct or indirect ap-
propriation or payment,” it is necessary to understand 
that while the TCQEC deems the money provided to 
the SSO by a taxpayer to be a “donation,” it is not in 
fact a donation. To donate is to give property or money 
without receiving consideration for the transfer. Do-
nate, Black’s Law Dictionary (10th ed. 2014). Here, the 
taxpayer “donates” nothing, because for every dollar 
the taxpayer diverts to the SSO, the taxpayer receives 
one dollar in consideration from the State in the form 
of a lower tax bill. The taxpayer simply chooses, with 
the State’s blessing, to pay the money he or she other-
wise owes to the State to an SSO. Since religious 
schools would be eligible to receive tuition payments 
from these funds, this runs afoul of the purpose of Ar-
ticle X, Section 6 “to guard against the diversion of 
public resources to sectarian school purposes.” Kaptein 
ex rel. Kaptein v. Conrad Sch. Dist., 281 Mont. 152, 163-
64, 931 P.2d 1311, 1318 (1997) (Nelson, J., specially 
concurring). 

¶49 For the “donor,” the difference between a dollar-
for-dollar tax credit and a typical charitable tax deduc-
tion is remarkable. The former costs them absolutely 
nothing out of pocket. See Hibbs v. Winn, 542 U.S. 88, 
95, 124 S. Ct. 2276, 2282 (2004) (deeming contributions 
to a similar Arizona program “costless” to the “donor”). 
The dollar-for-dollar diversion distinguishes this pro-
gram from other tax credit programs, such as the 
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contributions to university or college foundations and 
endowment funds codified in § 15-30-2326, MCA, 
which offers taxpayers a tax credit equal to 10% of the 
amount of qualifying charitable contributions made. In 
such instances, the State incentivizes charitable giv-
ing; for example, under § 15-30-2326, MCA, for every 
$10 a taxpayer contributes, that taxpayer’s tax liability 
is decreased by $1. The taxpayer, however, still donates 
$9 out of his or her own pocket. Here, the taxpayer do-
nates none of his or her own funds, but instead dictates 
where and how a portion of their tax liability is spent. 
Our first—and currently only—SSO acknowledges as 
much, urging taxpayers to make a donation “to direct 
a portion of your taxes to help a student thrive. . . .”1 

¶50 Justice Baker observes that under the TCQEC, 
“[n]o money originates, is deposited into, or is ex-
pended from the state treasury or any public fund.” 
Dissent, ¶ 94. And since the money is never deposited 
into and then expended from a public fund, it is not an 
appropriation. Board of Regents v. Judge, 168 Mont. 
433, 446-47, 543 P.2d 1323, 1330 (1975).2 However, the 

 
 1 Big Sky Scholarships, About this Charity, https://perma.cc/ 
5TMP-M4XD. As Big Sky Scholarships also points out, “The en-
tire amount of any donation is eligible for the federal charitable 
deduction.” Thus, a taxpayer “donor” would not only reduce his or 
her Montana tax liability by up to $150, but he or she could also 
take a charitable deduction for that amount on his or her federal 
income tax return. Therefore, a taxpayer in the 33% tax bracket 
would receive a $49.50 reduction in his or her federal income tax 
liability on top of the dollar-for-dollar tax credit on the taxpayer’s 
State taxes. 
 2 We note, however, that the Legislature created a similar tax 
credit for public schools that explicitly creates an appropriation.  
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only reason the money is not deposited into and then 
expended from a public fund is because the TCQEC di-
verts it before it reaches the public treasury. The Leg-
islature recognized this diversion within SB410, the 
bill that created the TCQEC, when it set aside $3 mil-
lion from the State’s budget to cover the revenue short-
fall the Tax Credit Program created.3 Justice Baker 
likewise acknowledges the TCQEC diverts funds, alt-
hough she would deem this “an indirect transfer of ben-
efit to the student-selected school” but not find this to 
be an indirect payment. Dissent, ¶ 93 (emphasis in 
original). A “transfer of benefit” is simply an oblique 
way of saying “assignment.”4 Allowing a taxpayer to 
assign a portion of his or her tax liability by paying the 
money owed to the State to a third party is not a “do-
nation” by the taxpayer. 

¶51 The TCQEC was explicitly designed as a tax 
expenditure.5 Section 5-4-104(2), MCA, defines “tax 

 
Such “donations for the purpose of funding innovative educational 
programs” entitles contributors to tax credits consistent with 
§ 15-30-3110, MCA. These funds are deposited into a “state spe-
cial revenue fund” and are then appropriated to public schools. 
Section 20-9-905, MCA. 
 3 SB410’s fiscal note indicates the Tax Credit Program will 
reduce general fund revenues by up to $9.6 million per year by 
2022 because § 15-30-3111(5), MCA, provides for the available tax 
credits to increase by ten percent following each year that the pre-
vious tax year’s credit limit is met. 
 4 An assignment is the transfer of rights or property. Assign-
ment, Black’s Law Dictionary (10th ed. 2014). See also Assignee, 
Black’s Law Dictionary (10th ed. 2014) (“One to whom property 
rights or powers are transferred by another.”). 
 5 Section 15-30-3101, MCA, provides in part: “Pursuant to 
5-4-104, the legislature finds that the purpose of student  
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expenditures” as “those revenue losses attributable 
to provisions of Montana tax laws that allow a special 
exclusion, exception, or deduction from gross income 
or that provide a special credit . . . including: . . . (d) 
credits allowed against Montana personal income tax 
or Montana corporate income tax.” Indisputably, the 
Tax Credit Program creates a “tax expenditure” under 
§ 5-4-104(2), MCA. See also DaimlerChrysler Corp. v. 
Cuno, 547 U.S. 332, 343-44, 126 S. Ct. 1854, 1862 
(2006) (“ ‘[T]ax expenditures’ . . . reduce amounts avail-
able to the treasury by granting tax credits or exemp-
tions.”). Moreover, many of the items enumerated 
under § 5-4-104(2), MCA, while not appropriations, are 
nonetheless expenditures. 

¶52 Every tax exemption constitutes a subsidy that 
affects nonqualifying taxpayers, forcing them to be-
come “indirect and vicarious ‘donors.’ ” Texas Monthly, 
Inc. v. Bullock, 489 U.S. 1, 14, 109 S. Ct. 890, 899 (1989) 
(quoting Bob Jones Univ. v. United States, 461 U.S. 574, 
591, 103 S. Ct. 2017, 2028 (1983)). “Both tax exemp-
tions and tax deductibility are a form of subsidy. . . . 
Deductible contributions are similar to cash grants of 
the amount of a portion of the individual’s contribu-
tions.” Regan v. Taxation with Representation, 461 U.S. 
540, 544, 103 S. Ct. 1997, 2000 (1983). Regan further 
held that, by denying a political lobbying organization 

 
scholarship organizations is to provide parental and student 
choice in education with private contributions through tax re-
placement programs.” Section 5-4-104(1), MCA, provides in part 
that “the legislature encourages a policy of providing an explicit 
purpose of a tax expenditure. . . .” Therefore, the Legislature 
clearly recognized that the TCQEC creates a tax expenditure. 
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tax-exempt status under § 501(c)(3), the U.S. Code was 
not denying the organization any independent benefit, 
but “Congress has merely refused to pay for the lobby-
ing out of public moneys.” Regan, 461 U.S. at 545, 103 
S. Ct. at 2001. Texas Monthly, Bob Jones University, 
and Regan all recognize that deductions and exemp-
tions function the same as an appropriation by allow-
ing some taxpayers to pay lower taxes than they 
otherwise would. Although Justice Rice in his Dis-
sent characterizes DOR’s argument on this point as 
“an utter misstatement of the fundamental right of pri-
vate property ownership,” Dissent, ¶ 115, it is, in fact, 
consistent with the U.S. Supreme Court’s holdings. 
Likewise, Article X, Section 6(1), of the Montana Con-
stitution recognizes that a tax expenditure may not be 
an appropriation per se but nonetheless may function 
in the same manner. Thus, Article X, Section 6(1), pro-
hibits not only appropriations, but also payments. 

¶53 By creating a diversionary scheme whereby 
money otherwise bound for the public treasury is di-
verted, the Legislature has created an indirect pay-
ment. Moreover, as noted above, the TCQEC does 
require “funding,” with the State setting aside $3 mil-
lion to cover the anticipated revenue shortfall this stat-
utory scheme is expected to cause in its first year—in 
addition to the substantial administrative costs de-
scribed in the Majority Opinion. 
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The funds generated by the Tax Credit for Quali-
fied Education Contributions aid schools con-
trolled in whole or in part by a church, sect, or 
denomination. 

¶54 Under the Tax Credit Program, no funds are de-
livered to students, but are paid directly to the schools. 
Section 15-30-3104(1), MCA, provides that the SSO de-
livers the scholarship funds “directly to the qualified 
education provider. . . .” Thus, while the scholarships 
aid the students in assisting them in covering the cost 
of tuition, they aid the schools in the form of direct 
monetary payments. The economic effect of these funds 
is that of aid given directly to the school. See Mueller v. 
Allen, 463 U.S. 388, 399, 103 S. Ct. 3062, 3069 (1983). 

¶55 In addition to the Montana cases cited by the 
Majority, federal precedent compels the conclusion 
that these funds aid religious schools. In Comm. for 
Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 
756, 93 S. Ct. 2955 (1973), the U.S. Supreme Court 
found unconstitutional a statutory scheme which pro-
vided a grant to low-income parents who paid private 
school tuition. The Supreme Court rejected the argu-
ment that these grants did not constitute aid to a reli-
gious school since they went to the parents, holding, 
“By reimbursing parents for a portion of their tuition 
bill, . . . the effect of the aid is unmistakably to provide 
desired financial support for nonpublic, sectarian insti-
tutions.” Nyquist, 413 U.S. at 783, 93 S. Ct. at 2971. The 
Nyquist majority rejected the dissenters’ position that 
“government aid to individuals generally stands on an 
entirely different footing from direct aid to religious 
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institutions.” Nyquist, 413 U.S. at 801, 93 S. Ct. at 2978 
(Burger, C.J., dissenting). Here, by relieving parents of 
a portion of their tuition bill by directly paying part of 
the students’ tuition, the effect of the aid is to provide 
financial support to QEPs, including religious schools. 

¶56 Later, in Zobrest v. Catalina Foothills Sch. Dist., 
509 U.S. 1, 113 S. Ct. 2462 (1993), the U.S. Supreme 
Court upheld a deaf student’s right to the services of a 
sign-language interpreter funded by the local school 
district, and pursuant to the Individuals with Disabil-
ities Education Act (IDEA), 20 U.S.C. § 1400 et seq., 
even though he attended a Catholic high school. The 
Supreme Court reasoned that the funding of an indi-
vidual’s interpreter “creates no financial incentive for 
students to undertake sectarian education.” Zobrest, 
509 U.S. at 9-10, 113 S. Ct. at 2467 (quoting Witters v. 
Wash. Dep’t of Servs. for Blind, 474 U.S. 481, 488, 106 
S. Ct. 748, 752 (1986)). In other words, the student 
would have received the services of a district-funded 
sign-language interpreter regardless of which school 
he attended, and providing the interpreter gave no aid 
to the religious school because it did not relieve it of 
any costs it otherwise would have borne to educate its 
students. The interpreter benefited the student and 
not the school. Zobrest, 509 U.S. at 12, 113 S. Ct. at 
2469. Here, however, the tuition payments aid the re-
cipient schools because these funds directly cover the 
costs of educating the school’s students. They do not, as 
in Zobrest, provide a benefit only to the student and to 
which the student would have been entitled regardless 
of school attended. 
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¶57 Therefore, I agree with the majority that the Tax 
Credit Program unconstitutionally creates an indirect 
payment of public funds that aids religious schools. 

 
The Tax Credit Program violates the U.S. Constitu-
tion’s Establishment and Free Exercise Clauses by 
compelling taxpayers to support religious schools 
in order to avail themselves of the tax credit. 

¶58 Section 15-30-3111(1), MCA, provides in part 
that “[t]he donor may not direct or designate contribu-
tions to a parent, legal guardian, or specific qualified 
education provider.” Thus, a taxpayer who reduces his 
or her tax liability by up to $150 by sending those 
funds to the SSO has no control over which QEP re-
ceives the benefit of those funds. Those funds may go 
to pay the tuition of a student at a secular school or a 
religious school, but the taxpayer cannot choose which 
school—or which type of school—to support. 

¶59 As explained above, I do not consider this diver-
sion of funds to be a genuine “donation.” Nonetheless, 
taxpayers may wish to take advantage of the proffered 
tax credit, whether to support a school or schools 
providing instruction consistent with a particular reli-
gion, to support the secular school that is designated 
as a QEP, or because they believe their tax money is 
better spent supporting private schools in general. 
Nonetheless, a taxpayer who desires to donate to an 
SSO in exchange for a tax credit may find donating un-
der the constraints of the TCQEC untenable as the 
SSO is free to use this money to aid a religious school 
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which the taxpayer may prefer not to support finan-
cially. 

¶60 As the Majority explains, “The Legislature at-
tempted to sever the indirect payment by requiring 
taxpayer donors to donate to an SSO generally and 
prohibiting them from directing or designating contri-
butions to specific parents, legal guardians, or QEPs.” 
Opinion, ¶ 33. However, in their attempt, the Legisla-
ture ran afoul of the Establishment and Free Exercise 
Clauses by compelling taxpayers who seek the tax 
credit to relinquish the choice as to whether to support 
a religious school, and whether to support, or decline 
to support, a particular religion. 

 
A. The Tax Credit Program violates the Estab-

lishment Clause because it prohibits the 
donating taxpayer from choosing whether 
the funds aid a religious school. 

¶61 The Establishment Clause of the First Amend-
ment, applied to the States through the Fourteenth 
Amendment, prevents a State from enacting laws that 
have the “purpose” or “effect” of advancing or inhibit-
ing religion. Zelman v. Simmons-Harris, 536 U.S. 639, 
648-49, 122 S. Ct. 2460, 2465 (2002) (citation omitted). 
In Agostini v. Felton, 521 U.S. 203, 222, 117 S. Ct. 1997, 
2010 (1997), the U.S. Supreme Court acknowledged its 
recent cases had undermined the assumptions upon 
which some of its earlier Establishment Clause cases 
had rested. It then took the opportunity to reiterate the 
principles it uses to evaluate Establishment Clause 
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challenges: “[W]e continue to ask whether the govern-
ment acted with the purpose of advancing or inhibiting 
religion,” and “we continue to explore whether the aid 
has the ‘effect’ of advancing or inhibiting religion.” 
Agostini, 521 U.S. at 222-23, 117 S. Ct. at 2010. We ap-
ply those principles here. 

¶62 In Nyquist, the U.S. Supreme Court concluded 
that a state-funded tuition reimbursement for nonpub-
lic schools violated the Establishment Clause. The Su-
preme Court explained, “[I]f the grants are offered as 
an incentive . . . the Establishment Clause is vio-
lated. . . . Whether the grant is labeled a reimburse-
ment, a reward, or a subsidy, its substantive impact is 
still the same.” Nyquist, 413 U.S. at 786-87, 93 S. Ct. at 
2972. The Supreme Court further held that, whether a 
parent received a cash reimbursement for tuition or 
was allowed to reduce his or her tax bill, “in both in-
stances the money involved represents a charge made 
upon the state for the purpose of religious education.” 
Nyquist, 413 U.S. at 791, 93 S. Ct. at 2974-75 (citation 
and quotation omitted). 

¶63 In Mueller, 463 U.S. at 390, 103 S. Ct. at 3064, 
the U.S. Supreme Court upheld a Minnesota tax 
scheme which allowed parents to deduct certain edu-
cational expenses from their state income tax. Some 
Minnesota taxpayers had challenged the law, arguing 
that it violated the Establishment Clause by providing 
financial assistance to religious schools. Mueller, 463 
U.S. at 392, 103 S. Ct. at 3065. The Supreme Court, not-
ing that in some instances it had struck down “ar-
rangements resembling . . . forms of assistance,” while 
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in other instances it upheld roughly similar arrange-
ments, analyzed the constitutionality of Mueller by 
comparing its facts to Nyquist and the cases Nyquist 
relied upon to determine if the Minnesota statute vio-
lated the Establishment Clause. Mueller, 463 U.S. at 
393, 103 S. Ct. at 3066. First, the Supreme Court con-
cluded that a State’s decision to defray the educational 
expenses parents bear is a secular and understandable 
purpose, regardless of the nature of the school at-
tended. Mueller, 463 U.S. at 395, 103 S. Ct. at 3067. The 
Mueller court found the universality of the tax deduc-
tion to be of considerable importance in upholding the 
Minnesota tax scheme. It held: In this respect, as well 
as others, this case is vitally different from the scheme 
struck down in Nyquist. There, public assistance 
amounting to tuition grants was provided only to par-
ents of children in nonpublic schools. Mueller, 463 U.S. 
at 397-98, 103 S. Ct. at 3068 (emphasis in original). Be-
cause the Minnesota tax scheme was available to the 
parents of all students in any school, public or private, 
the Supreme Court found it distinguishable from 
Nyquist, and thus constitutional. Mueller, 463 U.S. at 
398-99, 103 S. Ct. at 3069 (concluding that the applica-
bility of Nyquist’s tax deduction only to the students of 
nonpublic schools “had considerable bearing” on court’s 
decision to strike it down). Here, the scholarships reg-
ulated by the TCQEC bear the purpose of defraying the 
cost of tuition. However, this aid is available only for 
the parents of students attending certain non-public 
schools—unlike in Mueller, where parents could claim 
the tax deduction regardless of whether their children 
attended public or private schools. Mueller, 463 U.S. at 
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397, 103 S. Ct. at 3068. The present case is more akin 
to Nyquist than Mueller in this regard. 

¶64 In Zelman, the U.S. Supreme Court considered 
whether an Ohio program that provided tuition aid to 
families violated the Establishment Clause. In so do-
ing, the Supreme Court found that its Establishment 
Clause jurisprudence drew “a consistent distinction 
between government programs that provide aid di-
rectly to religious schools and programs of true private 
choice, in which government aid reaches religious 
schools only as a result of the genuine and independent 
choices of private individuals.” Zelman, 536 U.S. at 649, 
122 S. Ct. at 2465 (citations omitted). Most pertinent 
to the present case, the Supreme Court explained that 
the amount of government aid channeled to religious 
institutions by aid recipients is irrelevant to the con-
stitutionality of the scheme. The salient point is 
“whether recipients generally were empowered to di-
rect the aid to schools or institutions of their own 
choosing.” Zelman, 536 U.S. at 651, 122 S. Ct. at 2466-
67. Relying on Mueller, Witters, and Zobrest, Zelman 
held: “[W]here a government aid program is neutral 
with respect to religion, and provides assistance di-
rectly to a broad class of citizens who, in turn, direct 
government aid to religious schools wholly as a result 
of their own genuine and independent private choice, 
the program is not readily subject to challenge under 
the Establishment Clause.” Zelman, 536 U.S. at 652, 
122 S. Ct. at 2467. 

¶65 Here, the recipients of the “government aid” are 
not the parents and students; they are the taxpayers 
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who donate to the SSO and in exchange obtain tax 
credits. Under §§ 15-30-3104(1), and -3111(1), MCA, 
these taxpayers get no choice; they are at the mercy of 
the SSO as to where their donations are spent. Thus, it 
cannot be said the donations are given “to religious 
schools wholly as a result of their own genuine and in-
dividual private choice.” 

¶66 In Ariz. Christian Sch. Tuition Org. v. Winn, 563 
U.S. 125, 142-43, 131 S. Ct. 1436, 1447 (2011), the U.S. 
Supreme Court concluded that Arizona taxpayers, as 
mere taxpayers, lacked standing to challenge a tax 
credit/tuition scheme roughly similar to the TCQEC. In 
that instance, the scholarship organization, similar to 
our SSO, was called a “school tuition organization,” or 
STO. Winn, 563 U.S. at 129, 131 S. Ct. at 1440. There, 
the Supreme Court held that taxpayers had no stand-
ing to challenge the scheme because they were free to 
choose not to donate to an STO, and because they had 
no right to dictate how other citizens spent, or chose 
not to spend, their own pre-tax money. Winn, 563 U.S. 
at 142, 131 S. Ct. at 1447. The Supreme Court ex-
plained that all Arizona taxpayers “remain free to pay 
their own tax bills, without contributing to an STO,” or 
may “contribute to an STO of their choice, either reli-
gious or secular.” Winn, 563 U.S. at 142, 131 S. Ct. at 
1447. Here, Montana taxpayers who wish to take ad-
vantage of the Tax Credit Program have no such 
choice, as § 15-30-3111(1), MCA, mandates that the do-
nor cannot choose which school receives their contribu-
tion. Thus, since only one SSO exists in Montana, and 
its QEPs consist of both religious and secular schools, 
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the contributor cannot choose whether or not to sup-
port a religious school and still avail himself or herself 
of the tax credit. 

¶67 Plaintiffs have litigated this matter in their role 
as parents of children attending Stillwater Christian 
School and not as taxpayers seeking a tax credit. The 
Tax Credit Program does not inhibit Plaintiffs’ choice 
as to whether their children attend a religious school, 
but it does inhibit the taxpayers’ right to exercise their 
own “genuine and individual private choice[s]” as to 
whether their donations fund a secular or religious ed-
ucation. On these grounds, I would hold the Tax Credit 
Program violates the Establishment Clause. 

 
B. The Tax Credit Program violates the Free 

Exercise Clause because it compels taxpay-
ers to acquiesce in the use of their dona-
tions to support religious schools in order 
to claim a tax credit. 

¶68 In Mitchell v. Helms, 530 U.S. 793, 828, 120 S. Ct. 
2530, 2551 (2000), the U.S. Supreme Court commented 
that it had, in numerous decisions, “prohibited govern-
ments from discriminating in the distribution of public 
benefits based upon religious status or sincerity.” (Ci-
tations omitted.) Here, however, the TCQEC discrimi-
nates in its distribution of a tax credit for donations to 
SSOs because donors have no choice but to permit the 
SSO to designate a donation to a student attending a 
religious school. 
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¶69 In Trinity Lutheran, the U.S. Supreme Court 
found that a policy of the Department of Natural Re-
sources of the State of Missouri, which barred religious 
institutions from participating in a playground resur-
facing program, “expressly discriminates against oth-
erwise eligible recipients by disqualifying them from a 
public benefit solely because of their religious charac-
ter.” Trinity Lutheran Church of Columbia, Inc. v. 
Comer, ___ U.S. ___, ___, 137 S. Ct. 2012, 2021 (2017). 
Here, contributors who wish to claim an otherwise 
available tax credit for donating to an SSO cannot do 
so without being compelled to support a religious 
school. In Trinity Lutheran, the Supreme Court stated, 
“[T]he Department’s policy puts Trinity Lutheran to a 
choice: It may participate in an otherwise available 
benefit program or remain a religious institution.” 
Here, § 15-30-3111(1), MCA, puts the taxpayer to a 
choice: He or she may participate in the Tax Credit 
Program, but only if he or she agrees to relinquish con-
trol of where that donation is spent, with the likely re-
sult that the SSO will give those funds to a religious 
school.6 

¶70 The Free Exercise Clause protects religious ob-
servers from unequal treatment. Church of Lukumi 
Babalu Aye v. City of Hialeah, 508 U.S. 520, 542, 113 
S. Ct. 2217, 2232 (1993) (citation omitted). Denying a 
generally available benefit solely due to religious 

 
 6 Big Sky Scholarships presently lists 13 QEPs, only one of 
which, an elementary school for children with learning disabili-
ties, is secular. Big Sky Scholarships, Schools, https://perma.cc/ 
L8RB-AD69. 
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identity imposes a penalty on the free exercise of reli-
gion that can be justified only by a state interest “of 
the highest order.” Trinity Lutheran, ___ U.S. at ___, 
137 S. Ct. at 2019 (citations omitted). Here, the Tax 
Credit Program would deny this benefit to taxpayers 
who wish to avail themselves of a tax credit for private-
school scholarships but prefer not to support religious 
schools, or may prefer to support only a specific reli-
gion’s schools. 

¶71 The U.S. Supreme Court has held that the exclu-
sion of degrees in devotional theology from eligibility 
in a state scholarship program did not violate the Free 
Exercise Clause because the exclusion “does not re-
quire students to choose between their religious beliefs 
and receiving a government benefit.” Locke, 540 U.S. at 
720-21, 124 S. Ct. at 1312. Here, however, taxpayers 
wishing to donate to a QEP and claim a tax credit for 
that donation are forced to choose between their reli-
gious beliefs and a government benefit because they 
cannot control whether the donation is used to fund a 
religious education. 

¶72 Notwithstanding the additional analysis I offer 
here, I concur with and join in this Court’s Opinion. 

/S/ INGRID GUSTAFSON 

Chief Justice Mike McGrath and Justice Dirk Sande-
fur join in the concurring Opinion of Justice Gustafson. 

/S/ MIKE McGRATH 
/S/ DIRK M. SANDEFUR 
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Justice Dirk Sandefur, concurring. 

¶73 I concur in the ultimate result reached by the 
Court and much of its reasoning. However, I write sep-
arately to clearly state the reasons for my concurrence. 

¶74 As a preliminary aside not at issue, I reject and 
condemn this Court’s continuing use of a reasonable 
doubt standard for reviewing the constitutionality of 
statutes. As it has many times before, the Court again 
begins an analysis of the constitutionality of a statue 
by stating as the standard of review that: 

[a] statute is presumed constitutional unless 
it “conflicts with the constitution, in the judg-
ment of this court, beyond a reasonable 
doubt.” The party challenging the constitu-
tionality of the statute bears the burden of 
proof. If any doubt exists, it must be resolved 
in favor of the statute. 

Opinion, ¶ 13 (citations omitted). Certainly, legislative 
enactments are and should be presumed constitutional 
until clearly demonstrated otherwise upon legal anal-
ysis. However, reasonable doubt is inherently and ex-
clusively a standard of factual proof. Nothing more. 
The question of whether a statute conflicts with a fed-
eral or state constitutional provision, whether facially 
or as applied to a certain factual scenario, is a pure 
question of law. Whether facially or as applied, a stat-
ute either conflicts with a constitutional provision as a 
matter of law or it does not. Without reference to “rea-
sonable doubt” or “proof,” the proper standard for re-
viewing the constitutionality of statutes should be that 
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statutes are presumed constitutional until clearly 
demonstrated to conflict with a constitutional provi-
sion, whether facially or as applied to a particular set 
of facts. The party challenging the constitutionality of 
a statute has the burden of demonstrating the asserted 
unconstitutionality by appropriate legal analysis. 

¶75 Turning to the matters at issue, I concur that the 
dollar-for-dollar private school tax credit program em-
bodied in §§ 15-30-3101 to -3114, MCA, is not a direct 
or indirect “appropriation” as referenced in Article V, 
Section 11(5), or Article X, Section 6, of the Montana 
Constitution.1 See State ex rel. Bonner v. Dixon, 59 
Mont. 58, 78-79, 195 P. 841, 845 (1921), overruled in 
part by Bd. of Regents v. Judge, 168 Mont. 433, 447, 543 
P.2d 1323, 1331 (1975), and Bd. of Regents, 168 Mont. 
at 446-47, 543 P.2d at 1331-32. In context, the consti-
tutional phrase “appropriation” from “any public fund 
or monies” narrowly connotes an expenditure or com-
mitment of public money in hand. I further concur that 
the program does not effect a direct payment from “any 
public fund or monies” as referenced in Article X, Sec-
tion 6. 

 
 1 In pertinent part, Article V, Section 11(5), prohibits the 
Legislature from making any appropriation for “religious . . . pur-
poses to any private individual, private association, or private cor-
poration not under control of the state.” Article X, Section 6, 
prohibits state and local governments from “mak[ing] any direct 
or indirect appropriation or payment from any public fund or 
monies . . . for any sectarian purpose or to aid any church [or] 
school . . . controlled in whole or in part by any church, sect, or 
denomination.” 
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¶76 I concur, however, that as applied to religiously-
affiliated private schools, the private school tax credit 
program effects an indirect payment of public monies 
for a sectarian purpose or to aid schools controlled in 
whole or in part by a church, religious sect, or religious 
denomination. Though it does not effect a direct or in-
direct “appropriation” or a direct payment, the pro-
gram nonetheless diverts, on a dollar-for-dollar basis, 
funds otherwise earmarked and accrued to the public 
purse in the form of tax liability independently im-
posed by law. As applied to religiously-affiliated pri-
vate schools, the undeniable purpose of the diversion 
is to further a sectarian purpose—the proliferation of 
the chosen religious beliefs and values of the partici-
pating parents—thereby further aiding private schools 
controlled in whole or in part by the affiliated church, 
religious sect, or religious denomination. As noted by 
the majority and previously by this Court, “[t]he most 
effective way to establish any institution is to finance 
it.” The private school tax program is a clever, even 
somewhat ingenious, attempt by the Legislature to 
have the State provide affirmative financial aid to help 
parents enroll their children in private schools, not co-
incidentally including religiously-affiliated private 
schools. The Legislature attempted to accomplish this 
manifest objective through the guise of a facially neu-
tral statutory scheme that does not reference religion 
or religiously-affiliated schools and which directs an 
administrative agency to administer the scheme in a 
constitutional manner. 
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¶77 Plaintiffs assert, inter alia, that the program 
does not violate Article X, Section 6, of the Montana 
Constitution because the purpose and effect of the 
program is not to further a sectarian purpose or aid 
religiously-affiliated schools but, rather, merely to fa-
cilitate parental educational choice without regard for 
the choice made. They assert that any secondary bene-
fit to religiously-affiliated schools is only incidental or 
de minimis. Despite the superficial appeal of this argu-
ment, closer examination quickly unveils the false dis-
tinction on which it is premised. Religiously-affiliated 
schools exist for the purpose of providing a quality gen-
eral education, but with a specific emphasis on reli-
gious beliefs and values not taught in public schools. It 
is certainly conceivable that some parents, even 
though they do not subscribe to the affiliated religion, 
may nonetheless choose a religiously-affiliated school 
in pursuit of a quality general education perceived to 
be unavailable in public schools. However, the obvious 
and indisputable fact is that most, if not all, parents 
choose to send their children to a religiously-affiliated 
school for the specific purpose of educating their chil-
dren with an emphasis on particular religious beliefs 
and values not taught in public schools. Providing chil-
dren with particular religious instruction or emphasis 
incident to general education unquestionably aids and 
benefits the exercise and proliferation of those reli-
gious beliefs and values—the very raison d’être for re-
ligiously-affiliated schools. Tuition aids also help 
maintain enrollment in religiously-affiliated schools, 
thereby helping facilitate their continued existence 
and administration. However neutrally characterized, 
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a law diverting money otherwise earmarked and ac-
crued to the public purse to allow parents to choose re-
ligiously-affiliated schools is clearly tantamount to an 
indirect payment of government monies for a sectarian 
purpose and aids schools controlled in whole or in part 
by a particular church, religious sect, or religious de-
nomination. 

¶78 As an ancillary matter not necessary to the 
Court’s decision in light of its primary holding, I fur-
ther concur with the majority that the Department of 
Revenue exceeded the scope of its administrative rule-
making authority in adopting Rule 1. Regardless of its 
general charge to the Department to administer the 
private school tax credit program in a constitutional 
manner, the Legislature has long provided that admin-
istrative agencies have no authority to promulgate 
rules conflicting with or otherwise limiting a clear and 
unequivocal statutory provision. See § 2-4-305(6), MCA 
(limiting exercise of delegated administrative rule-
making authority to rules necessary to effect an ex-
press or manifest statutory purpose but in a manner 
consistent and not in conflict with the statutory lan-
guage and effect). See also Mont. Const. art. III, § 1 
(separation of powers between co-equal branches of 
government). The Legislature put the Department in a 
hopelessly untenable position—it enacted a facially 
neutral statutory scheme with obvious application, in-
ter alia, to an unconstitutional purpose and effect, and 
then inconsistently charged the Department with the 
task of administering the scheme in a constitutional 
manner. The only way for the Department to carry out 
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the Legislature’s mandate was to administer the pro-
gram in a manner inconsistent with the manifest in-
tent and express provision of the statute—by declaring 
the tax credit unavailable to help fund the cost of send-
ing children to religiously-affiliated schools. 

¶79 I further concur with the Court’s implicit hold-
ing, and Justice Gustafson’s express concurrence, that 
as applied to religiously-affiliated schools, the private 
school tax credit program not only violates Article X, 
Section 6, of the Montana Constitution, but also vio-
lates the Establishment Clause of the First Amend-
ment to the United States Constitution. As applied to 
the states through the Fourteenth Amendment, the 
Establishment Clause clearly, broadly, and unequivo-
cally prohibits state governments from “mak[ing]” any 
“law respecting an establishment of religion. . . .” U.S. 
Const. amend. I. As applied to religiously-affiliated 
schools, and for the same reasons that it violates Arti-
cle X, Section 6, of the Montana Constitution, the pri-
vate school tax credit program constitutes a state law 
“respecting an establishment of religion.” Whether 
viewed objectively or through the subjective view of the 
churches or religious denominations that provide and 
control religiously-affiliated schools, the provision of 
government tuition subsidies, aids, or incentives to fa-
cilitate enrollment in those schools is a substantial, if 
not essential, aid to the proliferation of the affiliated 
religions and the continued existence and administra-
tion of the schools. 

¶80 Finally, I concur with the majority and Justice 
Gustafson’s concurrence, that as applied to the private 
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school tax credit program as it applies to religiously-
affiliated schools, Montana’s constitutional prohibition 
on the indirect payment of public monies for sectarian 
purposes or to aid schools controlled in whole or in part 
by a church, religious sect, or denomination does not 
violate the Free Exercise Clause of the First Amend-
ment to the United States Constitution. As applied to 
state governments through the Fourteenth Amend-
ment, the Free Exercise Clause does nothing more 
than clearly, broadly, and unequivocally prohibit state 
governments from “mak[ing]” any “law . . . prohibiting 
the free exercise” of religion. U.S. Const. amend. I (em-
phasis added). Regardless of the increasingly value-
driven hairsplitting and overstretching that unneces-
sarily complicates its modern jurisprudence, the Free 
Exercise Clause is nothing more than a protective 
shield against government interference in the free ex-
ercise of a citizen’s chosen religion or religious views. 
The Free Exercise Clause is not, nor did the Framers 
intend it to be, a sword or affirmative right to receive 
government aid—precisely the manifestly intended 
purpose and effect of the private school tax credit pro-
gram as applied to religiously-affiliated schools. 
Though there may indeed be some room for “play” in 
reconciling the Establishment and Free Exercise 
Clauses, the bottom line is that the Free Exercise 
Clause only prohibits the government from interfering 
with the exercise of religious beliefs, practices, and, by 
extension, related activities and operations of religious 
and affiliated entities. As applied to the private school 
tax credit program, Montana’s constitutional ban on 
sectarian aid does not in any way interfere with or 
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otherwise substantially burden the preexisting First 
Amendment right of parents to send their children to 
religiously-affiliated schools without government-im-
posed interference or impediment. Parents who wish to 
send their children to religiously-affiliated schools can 
and will continue to do so without government infer-
ence or impediment, just as they always have. As ap-
plied here, Article X, Section 6, of the Montana 
Constitution merely prohibits state and local govern-
ments from affirmatively promoting or facilitating the 
exercise of religious beliefs by diverting or foregoing 
government tax revenue for that purpose. The right to 
freely exercise religious beliefs without government in-
terference or impediment cannot be reasonably 
stretched to require the state and its taxpayers to help 
pay for the exercise of that right through the diversion 
of otherwise earmarked and accrued government tax 
revenue. 

¶81 Nor does Montana’s broad constitutional ban on 
sectarian aid unconstitutionally discriminate on the 
basis of religion. Article X, Section 6 may well have 
broader application that might be problematic in some 
other context. But, as specifically applied to the partic-
ular private school tax credit at issue and its applica-
tion to religiously-affiliated schools, Article X, Section 
6 does not discriminate against the exercise of religion 
any more than the First Amendment Establishment 
Clause already lawfully does, just as intended and ex-
pressly provided by the Framers of the United States 
Constitution. 
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¶82 Having greatly benefitted from eight years of 
attendance in a religiously-affiliated elementary and 
middle school, I certainly understand the value and 
import to parents of educating their children with an 
emphasis on their chosen religious beliefs and values, 
parents’ desire to further the proliferation of those 
beliefs and values, parents’ fundamental right to 
make that choice for their children without govern-
mental interference or impediment, and the concerted, 
well-intentioned efforts of powerful social and political 
forces to advance the proliferation of their respective 
religious beliefs in our state and country. However, the 
federal and state constitutional prohibitions on gov-
ernment aid for sectarian purposes respectively em-
bodied in the First Amendment Establishment Clause 
and Article X, Section 6, of the Montana Constitution 
do not conflict, and are perfectly consistent, with the 
fundamental right to freely exercise one’s chosen reli-
gion. In balanced tandem, the Establishment and Free 
Exercise Clauses form one of the cornerstones upon 
which our country and federal and state constitutions 
were founded and framed to the benefit and protection 
of all—the clear separation of church and state regard-
less of the will of the majority at any given time. The 
Court today fulfills its constitutional oath and duty to 
neutrally recognize, enforce, and maintain that critical 
constitutional balance under our state and federal con-
stitutions. 

¶83 I concur. 

/S/ DIRK M. SANDEFUR 
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Justice Beth Baker, dissenting. 

¶84 I agree that the Department overstepped its ex-
ecutive authority when it adopted Rule 1 because the 
enabling legislation did not trump existing statutory 
limitations on an agency’s rulemaking authority. 
Section 2-4-305(6), MCA. Rule 1 conflicts with § 15-30-
3111, MCA, and was an ultra vires act by the Depart-
ment. I do not join the Court’s Opinion, however, 
because, in my view, the Court oversteps its own au-
thority in invalidating § 15-30-3111, MCA (the Tax 
Credit Program), as unconstitutional. 

¶85 Cases that test the limits of the government’s 
involvement in matters of religion are difficult, in no 
small part because of the constitutional tension be-
tween prohibited government establishment of reli-
gion and the restraint against government action 
interfering with its free exercise. The Montana Consti-
tutional Convention Delegates, seeking to avoid “jeop-
ardiz[ing] the precarious historical balance which has 
been struck between opposing doctrines and counter-
vailing principles,” Montana Constitutional Conven-
tion, Committee Proposals, Feb. 22, 1972, p. 728, 
preserved the 1889 State Constitution’s protection 
against direct or indirect public funding for sectarian 
purposes. As the Court accurately observes, other than 
stylistic changes, the Delegates maintained the lan-
guage, and thus the meaning, of the 1889 Constitution 
when they adopted Article X, Section 6. Opinion, ¶¶ 21, 
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25.1 The Court today seeks to outline a logical frame-
work for examining claimed violations of Article X, Sec-
tion 6, of the Montana Constitution. But it does not 
adhere to controlling principles of law in analyzing 
§ 15-30-3111, MCA, and Rule 1 within that framework. 

¶86 The Court begins with a fundamental mistake 
that permeates the remainder of the Opinion and flaws 
its conclusions. Relying in part on the title of Section 
6, the Court makes a sweeping statement that the pro-
vision broadly prohibits “aid” to sectarian schools. 
Opinion, ¶ 19. Recognizing the first principle of statu-
tory construction—to examine the plain meaning of 
the words used, Opinion, ¶ 18—it nonetheless skips 
over the words used in Section 6 to divine the Dele-
gates’ intent. Throughout the Opinion, the Court then 
applies its broad construct of “aid” to draw conclusions 
on each element within its outlined framework. 

¶87 Let’s back up a step. Article X, Section 6, says 
that the government “shall not make any direct or in-
direct appropriation or payment from any public fund 
or monies, or any grant of lands or other property for 

 
 1 Article XI, Section 8, of the 1889 Constitution, provided: 

Neither the Legislative Assembly, nor any county, city, 
town, or school district, or other public corporations, 
shall ever make directly or indirectly, any appropria-
tion, or pay from any public fund or moneys whatever, 
or make any grant of lands or other property in aid of 
any church, or for any sectarian purpose, or to aid in 
support of any school, academy, seminary, college, uni-
versity, or other literary, scientific institution, con-
trolled in whole or in part by any church, sect or 
denomination whatever. 
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any sectarian purpose or to aid any church, . . . or other 
. . . institution, controlled in whole or in part by any 
church, sect, or denomination.” (Emphasis added). In 
purporting to identify the “three main inquiries” re-
quired in its analysis, the Court applies the sweeping 
term “aid” instead of the textual “appropriation or pay-
ment from any public fund or monies.” Opinion, ¶ 20. 
As an established principle of statutory construction, 
we do not rely on a provision’s title over the language 
contained within its text. Bates v. Neva, 2014 MT 336, 
¶ 21, 377 Mont. 350, 339 P.3d 1265 (recognizing that 
titles “are subordinate to statutory text and cannot be 
used to create ambiguity”). The operative language in 
the text is “direct or indirect appropriation or payment 
from any public fund or monies.” Without examining 
what that language plainly means, the Court employs 
a broad meaning of “aid” for its analysis.2 I begin with 
the plain language. 

¶88 Article X, Section 6(1) prohibits four actions: 

(1) direct appropriations; 

(2) indirect appropriations; 

(3) direct payments; or 

(4) indirect payments 

 
 2 Standing alone, the title of Section 6 is not free from inter-
pretation. It could be read, as the Court does, to proclaim that all 
aid to sectarian institutions is prohibited; or it could be read to 
preface an explanation of what aid to sectarian institutions is pro-
hibited. 
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from public funds or monies. The first step is to exam-
ine what is an “appropriation” and what is a “pay-
ment.” “A long line of Montana cases has established 
that ‘appropriation’ refers only to the authority given 
to the legislature to expend money from the state 
treasury.” Nicholson, 265 Mont. at 415, 877 P.2d at 491. 
We discussed the nature of state appropriations in 
Dixon, explaining: 

“Appropriation” means an authority from the 
law-making body in legal form to apply sums 
of money out of that which may be in the 
treasury in a given year, to specified objects or 
demands against the state. It means the set-
ting apart of a portion of the public funds for 
a public purpose, and there must be money in 
the fund applicable to the designated purpose 
to constitute an appropriation.3 

Dixon, 59 Mont. at 78, 195 P. at 845. 

 
 3 We also held in Dixon that the term “appropriation” as used 
in the Constitution “has reference exclusively to the general 
fund[.]” Dixon, 59 Mont. at 76, 195 P. at 844. This part of the 
Dixon holding was overruled in Board of Regents, in which this 
Court interpreted the 1972 Constitution as broadening the scope 
of legislative appropriation power, such that it “now extends be-
yond the general fund and encompasses all those public operating 
funds of state government.” Bd. of Regents, 168 Mont. at 446, 543 
P.2d at 1331. Therefore, Board of Regents broadened the scope of 
those public funds from which an appropriation may be expended. 
See also Treasury Fund Structure Act of 1963, 1963 Mont. Laws 
ch. 147, § 2. Board of Regents did not, however, alter or expand 
the meaning of “appropriation” provided by Dixon as “the setting 
apart of a portion of the public funds for a public purpose, and 
there must be money in the fund applicable to the designated pur-
pose.” Dixon, 59 Mont. at 78, 195 P. at 845. 
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¶89 A “payment” is the “[p]erformance of an obliga-
tion by the delivery of money or some other valuable 
thing. . . .” Payment, Black’s Law Dictionary (10th ed. 
2014). The Constitution likewise extends this prohibi-
tion to “any grant of lands or other property”—other 
items of value that the government must own, or be 
entitled to, before it can effectuate a delivery to an-
other. Article X, Section 6, using the disjunctive “or,” 
distinguishes an “appropriation” from a “payment.” As 
discussed above, an appropriation comes “from the 
law-making body” or the “legislature” to “expend” or 
“apply” money “from the state treasury.” Nicholson, 
265 Mont. at 415, 877 P.2d at 491; Dixon, 59 Mont. at 
78, 195 P. at 845. A “payment,” in contrast, is attenu-
ated from the law-making body. The Legislature can-
not “appropriate” funds “to any private individual, 
private association, or private corporation not under 
control of the state.” Mont. Const. art. V, § 11(5). “Pay-
ments” are made by the Executive Branch carrying out 
its appropriated spending authority, for example, by 
spending on contracts or by awarding grants. 

¶90 For illustrative purposes, using the SSO Pro-
gram as an example, the plain language of Article X, 
Section 6, would apply to the following: 

1. Direct Appropriation: the Legislature appro-
priates $3 million to QEPs as defined in the 
statute, including religious schools; 

2. Indirect Appropriation: the Legislature ap-
propriates $3 million to SSOs, which then 
award the funds to QEPs, including religious 
schools; 



App. 66 

 

3. Direct Payment: (a) the Office of Public In-
struction (OPI) implements a grant program 
to award grants from its general fund budget 
to QEPs, including religious schools, or con-
tracts with religious schools to hire teachers, 
or (b) the State Land Board donates a section 
of state trust land to a QEP on which to build 
a religious school; 

4. Indirect Payment: (a) OPI grants funds to 
SSOs to provide teachers to religious schools, 
or (b) the State Land Board donates a section 
of state trust land to an SSO, which then auc-
tions the land to support QEPs, including re-
ligious schools, or conveys the land for a 
sectarian school building site. 

¶91 There is little dispute that the Tax Credit Pro-
gram’s tax credit does not constitute a direct appropri-
ation or payment. The Department argues instead that 
the District Court erred by failing to consider the indi-
rect impact that targeted tax breaks have on the public 
fisc. It emphasizes that the tax breaks indirectly aid 
sectarian schools. This argument becomes the lynchpin 
for the Court’s holding. The argument may be correct, 
as far as it goes. But a theory based upon “indirect im-
pacts” or “indirect effects” of the Tax Credit Program 
diverges from the constitutional text. Unambiguous 
constitutional language must be given its plain, natu-
ral, and ordinary meaning. See Nelson, ¶ 16; Judicial 
Standards Comm’n v. Not Afraid, 2010 MT 285, ¶ 16, 
358 Mont. 532, 245 P.3d 1116. 

¶92 In this regard, “we have long adhered to ordinary 
rules of grammar” in construing statutes. Bates, ¶ 15 
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(internal quotations omitted); see also Jay v. Sch. Dist. 
No. 1 of Cascade Cty., 24 Mont. 219, 224-25, 61 P. 250, 
252 (1900) (stating that “we must elicit the purpose 
and intent of [a statute] from the terms and expres-
sions employed, if this is possible; calling to our aid the 
ordinary rules of grammar. This is the elementary rule 
applicable to all statutes. Other rules may be invoked 
only when this fails.”). As the Court observes, the same 
principles of statutory construction apply when we in-
terpret constitutional provisions. Opinion, ¶ 18. To in-
validate the statute on the basis that it indirectly 
impacts sectarian schools to the detriment of the pub-
lic fisc violates ordinary rules of grammar, as it re-
quires reading “indirect” to modify “aid” rather than 
“appropriation or payment.” The clause, “any direct or 
indirect appropriation or payment from any public 
funds or monies . . . for any sectarian purpose or to aid 
any” sectarian institutions, contains at least two mod-
ifiers of “appropriation or payment.” The first, “direct 
or indirect,” modifies the parallel terms “appropriation 
or payment.” It thus prohibits any appropriations or 
payments, whether direct or indirect. What follows are 
non-parallel prepositional phrases, which describe 
from where these appropriations or payments may not 
be taken—“any public fund or monies”—and for what 
these appropriations or payments may not be used—
“any sectarian purpose” or “to aid” sectarian institu-
tions. The sentence structure means that “direct or in-
direct” modifies “appropriation or payment,” and does 
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not modify the non-parallel phrases “from public funds 
or monies” or “to aid any” sectarian school.4 

¶93 The funds at issue pass from donor to SSO to stu-
dent-selected school; they are accounted for in the pub-
lic fisc by virtue of the dollar-for-dollar offset. Tax 
Credit, Black’s Law Dictionary (10th ed. 2014) (defin-
ing tax credit as “[a]n amount subtracted directly from 
one’s total tax liability, dollar for dollar . . . ”). Although 
this may be an indirect transfer of benefit to the stu-
dent-selected school, the word “indirect,” by itself, does 
not impose a prohibition upon all tax policies merely 
because they have that indirect effect. Rather, “indi-
rect” modifies the subject of the clause, which is the 
“payment.” Thus, the provision prohibits government 
agencies from making payments from a public fund or 
monies to religious schools indirectly. In this case, the 
funds eligible for tax credits are not “payment from 
any public fund or monies.” The creation of the credit 
is a government’s determination not to collect tax rev-
enues. The statute diverts the funds before they ever 
become public monies. This well may result in an indi-
rect impact on the “public fund or monies,” but it is not 
an indirect payment. 

 
 4 “Direct” and “indirect” are “prepositive” (pre-positioned) 
modifiers, and the subsequent prepositional phrases are “postpos-
itive” modifiers (positioned after what they modify). See Antonin 
Scalia & Bryan A. Garner, Reading Law: The Interpretation of 
Legal Texts 147-48 (2012). The nearest-reasonable-referent canon 
of grammatical interpretation advises that a modifier normally 
applies only to the nearest reasonable referent (the term to which 
it refers) when parts of a sentence are not grammatically parallel. 
Scalia & Garner, supra, at 152. 
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¶94 Under the Tax Credit Program, the funds origi-
nate with private donors and are donated to the SSOs, 
which in turn direct the funds to the student’s chosen 
school as a credit toward the student’s obligation. No 
money originates, is deposited into, or is expended 
from the state treasury or any public fund. The State 
never takes “title” to the donated money or otherwise 
possesses it. 

¶95 When this Court struck the property tax levy for 
private schools in Chambers, it was careful to distin-
guish its holding from property tax exemptions for re-
ligious institutions that had been upheld by the U.S. 
Supreme Court in Walz. See Chambers, 155 Mont. at 
431-32, 472 P.2d at 1018. This was so even though the 
1889 Constitution, under which Chambers was de-
cided, contained the same prohibition on payments 
“from any public fund or moneys whatever” in aid of 
religious schools, whether directly or indirectly, as in 
the 1972 Constitution. 1889 Mont. Const. art. XI, § 8. 

¶96 The concern about “indirect payments” that un-
dergirded the Delegates’ decision to re-adopt the sub-
ject provisions in the 1972 Constitution was the 
possibility that government would appropriate fund-
ing for religious schools through intermediaries, neces-
sitating retention of the language prohibiting 
“indirect” payments. “[I]t would be fairly easy to appro-
priate a number of funds and then-to [sic] some other 
group and then say this will be done indirectly.” Mon-
tana Constitutional Convention, Verbatim Transcript, 
March 11, 1972, p. 2015 (Delegate Blaylock); see also 
Direct payment, Black’s Law Dictionary (10th ed. 2014) 
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(defining “direct payment” as a “payment made di-
rectly to the payee, without using an intermediary 
. . . ”). The Constitutional Convention was held one 
year after this Court had decided Montana State Wel-
fare Board v. Lutheran Social Services, 156 Mont. 381, 
480 P.2d 181 (1971)—in which we rejected the State 
Welfare Board’s argument that payment of medical 
benefits to a woman using a religiously affiliated adop-
tion agency would violate the Constitution—and two 
years after this Court’s decision in Chambers, in which 
we distinguished property tax exemptions from imper-
missible property tax levies in support of religious 
schools. Delegate Loendorf, sponsor of the proposal to 
retain the “indirect” language that the Convention ul-
timately adopted, stated that, under his proposal, the 
provision “will continue to mean and do whatever it 
does now,” expressing an apparent desire to preserve 
the status quo so recently stated by this Court. Mon-
tana Constitutional Convention, Verbatim Transcript, 
March 11, 1972, p. 2014. Beyond indirect payments, 
the delegates did not discuss tax credits or deductions 
for private donations to religious schools. 

¶97 The Convention debates on Article X, Section 6, 
thus reflect an intention that is consistent with the 
plain language the Delegates ultimately adopted. For 
this reason, the Court’s reliance on Nelson to divine a 
broader meaning is misplaced. The Constitutional 
Convention record we examined in Nelson directly dis-
cussed the issue before the Court—the retention of 
common-law privileges—and contained thorough con-
sideration explaining the Delegates’ intention that 
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such privileges would survive the broad language of 
the public’s right to know in Article II, Section 9. Nel-
son, ¶¶ 20-21. Here, in contrast, the Convention tran-
script contains zero discussion of the use of, or 
prohibition against, tax incentives to encourage dona-
tions to private schools. The transcripts thus do not 
“clearly manifest an intent not apparent from the ex-
press language.” Nelson, ¶ 16. Rather, as the Court 
acknowledges, the transcripts demonstrate the Dele-
gates’ desire to maintain the 1889 status quo. 

¶98 Turning its focus to the specific provisions of 
§ 15-30-3111, MCA, the Court strikes the statute in its 
entirety as unconstitutional. Opinion, ¶¶ 39-40. The 
Court concludes that the statute is facially invalid. But 
it does not properly address the difference between a 
facial and an as-applied challenge, important here be-
cause the Court’s analysis—and its rationale for strik-
ing the statute—employs a strictly as-applied theory. 

¶99 A party bringing a facial challenge “must show 
that no set of circumstances exists under which the 
statute would be valid or that the statute lacks any 
plainly legitimate sweep.” In re S.M., 2017 MT 244, 
¶ 10, 389 Mont. 28, 403 P.3d 324 (internal quotations 
omitted). We presume that a statute is constitutional, 
unless the Court is convinced beyond a reasonable 
doubt that the statute conflicts with the constitution. 
Mont. Cannabis Indus. Ass’n, ¶ 12. Any doubt must be 
resolved in favor of upholding the statute. Mont. Can-
nabis Indus. Ass’n, ¶ 12. Importantly, the party chal-
lenging the constitutionality of a statute bears the 
burden of proof. Mont. Cannabis Indus. Ass’n, ¶ 12. The 
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Court mentions the heightened standard that a facial 
challenge brings, but falls short of actually analyzing 
the statute under this standard. Conceivably, the stat-
ute would not be applied unconstitutionally if a stu-
dent chose to apply her scholarship to a non-sectarian 
private school. In such a case, the tax credits offered 
under the statute would not offend Article X, Section 6. 
The Court dismisses any such constitutional applica-
tions because the statute contains “no mechanism” for 
the Department to determine whether the money will 
be used to indirectly pay tuition at sectarian schools. 
Opinion, ¶ 36. This conclusion is problematic for at 
least two reasons. First, no one—not even the Depart-
ment—argued that every application of the statute 
was unconstitutional under Article X, Section 6. Ra-
ther, the Department instituted Rule 1 to prohibit 
what it saw as unconstitutional applications of the 
statute, while still allowing what it saw as constitu-
tional applications to continue to utilize the Tax Credit 
Program. Second, the Court’s holding transforms al-
most any as-applied challenge into a facial challenge; 
challenged statutes rarely have a built-in mechanism 
to sift out unconstitutional applications. The Court no-
tably ignores the statute’s severability clause until af-
ter it already has thrown out the entire Tax Credit 
Program. 

¶100 The Court’s heavy reliance on Chambers, e.g., 
Opinion, ¶ 36, fails because that case involved pay-
ment from public monies to hire teachers at a parochial 
high school—a plain violation of the prohibition 
against “direct appropriations.” Even though the 
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teachers were to give “a standard course of instruction” 
at the sectarian school, the public school district had 
no control over the parochial school, and “it of necessity 
must supplement these courses of instruction by those 
required by the doctrines of the Church.” Chambers, 
155 Mont. at 437, 472 P.2d at 1020-21. Citing a Roman 
Catholic Encyclical, the Court pointed out that every 
subject taught must “be permeated with Christian pi-
ety.” Chambers, 155 Mont. at 437-38, 472 P.2d at 1021. 
It was in this context—public payment of teacher sal-
aries—that the Court concluded the lines between sec-
ular and sectarian purposes were impermissibly 
blurred. The case sheds no light on whether Tax Credit 
Program at issue is facially invalid simply because the 
Department does not examine how a taxpayer’s contri-
butions are used. 

¶101 In rejecting any valid application of the statute, 
the Court’s singular focus is on the Fiscal Note to Sen-
ate Bill 410. The Court relies on the Fiscal Note to con-
clude that many donors claiming the tax credit also 
would be parents who send their children to QEPs. 
Opinion, ¶ 32. It cites the Fiscal Note to demonstrate 
“the fact that the Legislature indirectly pays tuition to 
the QEP.” Opinion, ¶ 33 (emphasis added). And it cites 
the Fiscal Note in holding that the Tax Credit Program 
“creates an indirect payment” by reducing “the net 
price of attending private school.” Opinion, ¶ 35. The 
Opinion contains no other support for its key holding 
that the Tax Credit Program is an indirect payment of 
tuition at private, religiously affiliated schools. 
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¶102 This is a problem. First, fiscal notes are pre-
pared by the Governor’s Office of Budget and Program 
Planning, an agency of the Executive Branch, not by 
the Legislature. Second, a fiscal note is simply the Ex-
ecutive’s estimate of revenue and spending impacts 
based on a series of assumptions made by presumably 
affected agencies. The Court relies on the Depart-
ment’s fiscal note assumptions to support its conclu-
sion that the statute is facially unconstitutional 
because of how the agency surmised the tax credit 
would be used. Those assumptions reflect the Depart-
ment’s advocacy here—that Rule 1 was necessary to 
save the statute from “aiding” sectarian schools.5, 6 
Whether the Department’s assumptions were well-re-
searched or its predictions accurate is not the point of 
an inquiry into the constitutionality of the statute. 
They do not represent the Legislature’s rationale for 

 
 5 Though citing extensively from the Executive Branch Fis-
cal Note, the Court does not mention the 1992 Opinion from the 
Montana Legislature’s Director of Legal Services that a proposed 
tax credit would not impermissibly provide an “appropriation or 
payment” to secular schools. He concluded that, unlike an appro-
priation or payment, the state would forego collecting a certain 
amount of tax that it otherwise would be entitled to collect, de-
pendent upon the choices of individual parents. “The proposed tax 
credit would apply to a class defined without reference to religion, 
and any aid to religion would be the result of the private choices 
of individual beneficiaries.” Gregory J. Petesch, Director, Legal 
Services, Legal Analysis of Tuition Tax Credit (Mont. 1992). The 
opinion is included in the record. 
 6 The Court also does not mention the Fiscal Note’s assump-
tion about enrollment at private schools resulting from the Tax 
Credit Program. The Fiscal Note assumes that 87 additional stu-
dents would enroll in private schools in 2015, increasing to 116 
new students in 2018. Fiscal Note, at 3. 
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the statute and do not control a facial analysis of the 
statute’s constitutionality. Third, relying on the as-
sumption that many donors who claim the tax credit 
also will be parents who otherwise would be paying tu-
ition reduces the issue to a purely as-applied challenge. 
It overlooks the instances in which the Tax Credit Pro-
gram could constitutionally be applied. 

¶103 Its failure to recognize constitutional applica-
tions of the statute under Article X, Section 6, under-
mines the Court’s severability analysis, because—
focusing only on Article X, Section 6, as the Court 
does—parts of the law would have valid application. 
Tax credits could be afforded for donations to private 
secular schools without running afoul of that section. 
That said, given its conclusion that the Tax Credit Pro-
gram violates the prohibition against aid to religious 
schools, First Amendment considerations may require 
the Court’s ultimate solution here—striking § 15-30-
3111, MCA, in its entirety. 

¶104 Quite remarkably, the Court dismisses any 
Free Exercise Clause concerns by proclaiming simply 
that “this is not one of those cases.” Opinion, ¶ 40. 
I do not believe this issue so easily may be discarded. 
The Department acknowledges this as well, explaining 
that if the Court holds the Tax Credit Program un-
constitutional, “the only way of respecting both 
constitutional limits on the State is to invalidate the 
private school tax-credit program and sever it from 
the remaining curricular innovation program.” A 
State’s interest “in achieving greater separation of 
church and State than is already ensured under the 
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Establishment Clause of the Federal Constitution [ ] is 
limited by the Free Exercise Clause.” Trinity Lutheran, 
___ U.S. at ___, 137 S. Ct. at 2024 (quoting Widmar v. 
Vincent, 454 U.S. 263, 276, 102 S. Ct. 269, 277 (1981)). 
The exclusion of a group “from a public benefit for 
which it is otherwise qualified, solely because it is a 
church, is odious to our Constitution.” Trinity Lu-
theran, ___ U.S. at ___, 137 S. Ct. at 2025. Only an anal-
ysis of both Article X, Section 6, and the Free Exercise 
Clause would eliminate all applications of the tax cred-
its, and the Opinion offers no such analysis. 

¶105 The Court today holds that a tax credit—
granted to a private individual for a donation that may 
or may not be directed to a religious entity—violates 
the State Constitution, even though it is clear under 
the law that a direct tax exemption by the State to a 
church does not. Walz, 397 U.S. at 675, 90 S. Ct. at 
1415; Mont. Const. art. VIII, § 5(1)(b). As discussed 
above, the Delegates did not “clearly manifest” this in-
tent in their discussions of Article X, Section 6. Nelson¸ 
¶ 16. Although the Court does not mention them, its 
ruling calls into question numerous other state laws 
granting tax credits that may benefit religious entities, 
among them Montana’s College Contribution Credit, 
§ 15-30-2326, MCA, and Qualified Endowment Credit, 
§ 15-30-2328, MCA. 

¶106 At the end of the day, this case—like others in-
volving the religion clauses—may be made more diffi-
cult by the circuitous path a legislative body designs in 
attempting to advance policy within its constitutional 
limits. It is in those instances that the Court’s 
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examination must be particularly precise. Tax policy is 
within the Legislature’s wheelhouse. Tax laws “that 
seek to influence conduct are nothing new.” Nat’l Fed’n 
of Indep. Bus. v. Sebelius, 567 U.S. 519, 567, 132 S. Ct. 
2566, 2596 (2012) [hereinafter NFIB]. Quoting Justice 
Joseph Story’s early treatise on the United States Con-
stitution, the NFIB Court pointed out that “the taxing 
power is often, very often, applied for other purposes, 
than revenue.” NFIB, 567 U.S. at 567, 132 S. Ct. at 
2596 (quoting 2 Joseph Story, Commentaries on the 
Constitution of the United States § 962, 434 (1833)). 
The Montana Constitution does not bar the Legisla-
ture from setting tax policy to encourage any manner 
of private action, including incentivizing individuals to 
support certain philanthropic undertakings, religious 
or otherwise. Precisely because there is “play in the 
joints” between prohibited establishment and interfer-
ence with free exercise, Walz, 397 U.S. at 669, 90 S. Ct. 
at 1412, the Court should hew closely to the constitu-
tional text and uphold statutes unless their invalidity 
is established beyond a reasonable doubt. Even if “it 
differs from our idea of wise legislation, . . . with the 
wisdom and policy of legislation, the courts have noth-
ing to do.” Godbe v. McCormick, 1 Mont. 105, 108 
(1868); see also Chambers, 155 Mont. at 436-37, 472 
P.2d at 1020. 

¶107 I dissent and would affirm the District Court on 
the grounds discussed above. 

/S/ BETH BAKER 
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Justice Jim Rice joins in the dissenting Opinion of Jus-
tice Baker. 

/S/ JIM RICE 

 
Justice Jim Rice, dissenting. 

¶108 I concur in Justice Baker’s dissenting opinion, 
and offer the following further thoughts. 

¶109 First, this case was pled and litigated as a chal-
lenge brought by the Plaintiffs against the Depart-
ment’s enactment of Rule 1. The Plaintiffs gave notice 
of their challenge, stating “the Department of Reve-
nue’s Rule 1 implementing the [Scholarship] program 
violates Named Plaintiffs’ rights under the Montana 
and U.S. Constitutions” and that “the Department of 
Revenue’s rule is inconsistent with the statutory lan-
guage and intent.” In response, the Attorney General 
elected not to defend the Rule. No challenge to the con-
stitutionality of § 15-30-3111, MCA, was ever made or 
noticed and, therefore, the Attorney General was not 
provided an opportunity to appear and defend its con-
stitutionality. While the State is a party, and therefore, 
had notice of the proceeding itself, no challenge to the 
statute was made within the proceeding, and, conse-
quently, the issue was not noticed, briefed, or argued. 
The Court has raised the constitutionality of the 
statute sua sponte. Striking a statute under such cir-
cumstances, including without notice, briefing or argu-
ment, and an opportunity for the parties and Attorney 
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General to argue the issue, is a violation of due process 
and an inappropriate exercise of the Court’s powers. 

¶110 On the merits of its analysis, the Court’s con-
clusions are largely devoid of supporting authority, and 
I concur with Justice Baker that the Court is not inter-
preting the Montana Constitution in accordance with 
established legal principles. Indeed, the Court’s inter-
pretation ignores, for the most part, the plain language 
of the Constitution and our Constitutional history. 

¶111 The Court summarily declares that the subject 
Scholarship Program “aids sectarian schools” in viola-
tion of Article X, Section 6, of the Montana Constitu-
tion, a conclusion that is factually and legally 
incorrect. Opinion, ¶¶ 16, 28. First, as the Department 
acknowledges, the Program is facially neutral, and 
does not require any benefit to accrue to a particular 
school, religious or otherwise. The Program is volun-
tary, funded by charitable donations, and, consistent 
with its stated legislative purpose to promote school 
choice, is entirely directed by private action, without 
government direction, as follows: (1) the charitable do-
nor has a choice, first, whether to donate, and, second, 
whether to donate to the private or to the public school 
scholarship program, but may not direct contributions 
to specific schools; (2) the student and parents/guardi-
ans choose the qualifying private institution, whether 
religious or non-religious, which the student will at-
tend and to which a scholarship is directed; and (3) the 
SSO must direct the scholarship to the institution, re-
ligious or non-religious, chosen by the student’s family, 
and may not otherwise reserve or restrict scholarships 
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for use at a particular school. Thus, a religiously-affili-
ated school cannot be designated by the donor, the 
SSO, or the government—only by students and their 
families. 

¶112 Further, the beneficiary of the Program is 
not the school, but the student/family receiving the 
scholarship, because they are relieved of a portion of 
their financial obligation for the student’s attendance 
at a private school. This is separate from the private 
school itself, which must be paid the same tuition re-
gardless of any assistance from the Program. Other 
courts have widely recognized this principle. See Sim-
mons-Harris v. Goff, 711 N.E.2d 203, 211 (Ohio 1999) 
(“The primary beneficiaries of the School Voucher Pro-
gram are children, not sectarian schools.”); Meredith v. 
Pence, 984 N.E.2d 1213, 1228-29 (Ind. 2013) (scholar-
ship program not violative of no-aid provision because 
“[t]he direct beneficiaries under the voucher program 
are the families of eligible students and not the schools 
selected by the parents for their children to attend”); 
Kotterman v. Killian, 972 P.2d 606, 616 (Ariz. 1999) 
(“The primary beneficiaries of this credit are taxpayers 
who contribute to the [SSOs], parents who might oth-
erwise be deprived of an opportunity to make mean-
ingful decisions about their children’s educations, and 
the students themselves. . . . Private and sectarian 
schools are at best only incidental beneficiaries of [the] 
tax credit. . . .”); see also Zelman v. Simmons-Harris, 
536 U.S. 639, 649, 122 S. Ct. 2460, 2465 (2002) (distin-
guishing between “government programs that provide 
aid directly to religious schools” and scholarship 
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programs based upon “genuine and independent 
choices of private individuals”). 

¶113 Similar to our acknowledgment in Mont. State 
Welfare Bd. v. Lutheran Soc. Servs., 156 Mont. 381, 390, 
480 P.2d 181, 186 (1971), of the “purely incidental” ben-
efit that inured to the private adoption agency under 
the indigent mother’s assistance program, Kotterman 
recognized that programs such as the Scholarship Pro-
gram can have “ripple effects” that “radiate to infinity,” 
but that these are not constitutionally significant. 
Kotterman, 972 P.2d at 616. Any benefit of the Scholar-
ship Program flowing from the private donor’s volun-
tary contribution to the SSO, and then, if the student 
and family so chose, to a qualified religiously-affiliated 
school, is incidental and attenuated. Indeed, it is even 
more attenuated than the benefit provided by the gov-
ernment program in Lutheran Soc. Servs., because the 
Scholarship Program does not involve money that is-
sues from a government fund. As the U.S. Supreme 
Court has stated for establishment clause purposes, 
“government programs that neutrally provide benefits 
to a broad class of citizens defined without reference to 
religion” are not invalid merely “because sectarian in-
stitutions may also receive an attenuated financial 
benefit.” Zobrest v. Catalina Foothills Sch. Dist., 509 
U.S. 1, 8, 113 S. Ct. 2462 (1993). The Program stands 
in stark contrast, factually and legally, to the levy im-
posed upon taxpayers in State ex rel. Chambers v. Sch. 
Dist., 155 Mont. 422, 472 P.2d 1013 (1970), as Montana 
taxpayers have not been implicated in, or made to sup-
port, a sectarian or religious activity by way of 
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government extraction and expenditure of tax dollars, 
or by other coercive means. 

¶114 Because the scholarships are directed by stu-
dents and families, and there is no government action 
endorsing or directing funds for sectarian or religious 
purposes, there is no significance to the fact that more 
Program options are currently available for students 
choosing to attend private religious schools than pri-
vate non-religious schools. The same was true for the 
private religious adoption agencies at issue in Lu-
theran Soc. Servs. Other courts have widely recognized 
this principle. See Oliver v. Hofmeister, 368 P.3d 1270, 
1274 (Okla. 2016) (finding no “constitutional signifi-
cance” in the fact that there are “more students attend-
ing sectarian private schools than non-sectarian” 
private schools); Simmons-Harris, 711 N.E.2d at 210 
(finding the fact that “[m]ost of the beneficiaries” of a 
neutral school scholarship program “attend sectarian 
schools” not relevant or persuasive). As stated by the 
U.S. Supreme Court, the “constitutionality of a neutral 
education aid program simply does not turn on 
whether and why, in a particular area, at a particular 
time, most private schools are run by religious organi-
zations, or most recipients choose to use the aid at a 
religious school.” Zelman, 536 U.S. at 658, 122 S. Ct. at 
2470 (discussing a neutral program where 96 percent 
of voucher recipients were in religious schools ulti-
mately found constitutionally permissible); see also 
Mueller v. Allen, 463 U.S. 388, 103 S. Ct. 3062 (1983) 
(same). The Program simply creates a neutral oppor-
tunity for genuine independent choices of donors and 
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scholarship recipients, and provides that the benefi-
ciaries of the program are the scholarship recipients. 
See Oliver, 368 P.3d at 1277 (upholding a student 
scholarship program because it was “completely neu-
tral with regard to religion and that any funds depos-
ited to a sectarian school occur as the sole result of the 
parent’s independent decision completely free from 
state influence. . . . The parent, not the State, deter-
mines where the scholarship funds will be applied.”) 
(emphasis in original). 

¶115 Thus, in my view, the Court’s conclusion that 
the Program “permits the Legislature to indirectly 
pay” sectarian schools, Opinion, ¶ 32, is not supported 
by the facts here, and, as Justice Baker’s dissenting 
opinion also illustrates, is not supported by the plain 
language of the Constitution or the history of the Con-
stitutional Convention. This conclusion follows the De-
partment’s troubling argument that the Scholarship 
Program is a “diversion” of “public funds” by the Leg-
islature. The argument is premised on the Depart-
ment’s theory that the base tax liability each taxpayer 
will owe to the State on income that the taxpayer will 
earn should be considered “public funds,” and that all 
tax liability—even potential liability on potential in-
come, before a taxpayer timely completes the tax re-
turn process and applies deductions and credits for the 
entire year—is the property of the State, until such 
time a proper tax return is filed and the state permits 
a credit for the year’s donations to be made against the 
taxpayer’s liability. The Department’s view, that “ ‘[t]ax 
expenditures’ are monetary subsidies the government 
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bestows on particular individuals or organizations by 
granting them preferential tax treatment . . . the vari-
ous deductions, credits and loopholes [ ] are just spend-
ing by another name,”1 might be correct for purposes of 
internal state government budgeting, § 5-4-104, MCA, 
but it is an utter misstatement of the fundamental 
right of private property ownership. A citizen’s in-
come—all income of each year, every year—belongs to 
the citizen until such time the proper portion thereof 
becomes owed to the government; the government does 
not own all income until the citizen demonstrates oth-
erwise. At the time a citizen donates to the Scholarship 
Program, the tax year has not ended, the donor’s total 
income may not have been earned, the tax return pro-
cess has not been timely initiated, and the donor’s po-
tential tax liability is unknown. The government 
cannot at that time “own” the unknown tax liability as 
a public fund, or even an asset, regardless of whether 
the tax credit is “dollar-for-dollar” or otherwise, and re-
gardless of the previous year’s tax law. “[U]nder such 
reasoning all taxpayer income could be viewed as be-
longing to the state because it is subject to taxation by 
the legislature.” Kotterman, 972 P.2d at 618; accord 
Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 
144, 131 S. Ct. 1436, 1448 (2011) (“Private bank ac-
counts cannot be equated with the [ ] state treasury.”). 

¶116 A study of history reminds us that governments 
have oppressed or discriminated against citizens based 

 
 1 The Department’s position is taken from the dissenting 
opinion in Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 
151 n.1, 131 S. Ct. 1436, 1452 (2011) (Kagan, J., dissenting). 
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upon their religious faith over millennia. Today, courts 
are to ensure that the citizen’s free exercise of religion 
is not violated by the government. As the U.S. Supreme 
Court has stated in a recent religious rights case, “all 
officials must pause to remember their own high duty 
to the Constitution and to the rights it secures.” Mas-
terpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 
___ U.S. ___, ___, 138 S. Ct. 1719, 1731 (2018). I thus 
disagree with the Court’s determination that it need 
not entertain the Plaintiffs’ pled free exercise claims 
because “this is not one of those cases.” Opinion, ¶ 40. 

/S/ JIM RICE 
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Heidi J. Ulbricht 
District Judge, Department 3 
Flathead County Justice Center 
920 South Main Street, Suite 310 
Kalispell, MT 59901 
Telephone: (406) 758-5906 

IN THE DISTRICT COURT OF THE ELEVENTH 
JUDICIAL DISTRICT OF THE STATE OF MONTANA, 

IN AND FOR THE COUNTY OF FLATHEAD 

*  *  *  *  *  *  *  *  *  * 

KENDRA ESPINOZA, 
JERI ELLEN ANDERSON, 
and JAIME SCHAEFER, 

      Plaintiffs, 

  v. 

MONTANA DEPARTMENT 
OF REVENUE, and 
MIKE KADAS, in his official 
capacity as DIRECTOR of 
the MONTANA DEPART-
MENT OF REVENUE, 

      Defendants. 

Cause No. DV-15-
1152C 

ORDER GRANTING 
PLAINTIFFS’ 
MOTION FOR SUM-
MARY JUDGMENT 
AND DENYING 
DEFENDANTS’ 
CROSS-MOTION 
FOR SUMMARY 
JUDGMENT 

(May 26, 2017) 

 
 THIS CAUSE is before the Court on Plaintiffs’ 
motion for summary judgment and Defendants’ cross-
motion for summary judgment on the Complaint. 
Having fully considered the motions and briefs of the 
parties and Amicus Montana Quality Education Coali-
tion, along with oral argument heard on March 7th, 
and being fully advised in the premises, the Court now 
enters the following: 



App. 87 

 

ORDER 

 Plaintiffs’ motion is GRANTED. 

 Defendants’ cross motion is DENIED. 

 Defendants are permanently enjoined from apply-
ing or enforcing Rule 1. 

 
RATIONALE 

 The Legislature passed Senate Bill 410 in 2015. 
SB 410 created a tax-credit program that incentivizes 
contributions to private “Student Scholarship Organi-
zations” (SSOs) which in turn provide scholarships to 
“Qualified Education Providers” (QEPs). §§ 15-30-3101 
– 15-31-3114, MCA. The SSOs must provide scholar-
ships to eligible students without limiting student ac-
cess to only one education provider. § 15-30-3102(9)(c), 
MCA. The law provides a $150 dollar for dollar tax 
credit to individuals who donate to an SSO. 

 SB410 mandates that the State, through the De-
partment of Revenue (“DOR”), expend resources to 
qualify, track, monitor, and maintain a website listing 
the SSOs (Sections 15-30-3105 – 15-30-3106, and 15-
30-3111 – 15-30-3113, MCA) as well as determine who 
is a QEP as defined in Section 15-30-3102(7), MCA.1 

 
 1 The DOR’s determination of who is a QEP is not a simple 
exercise of merely relying on Board of Public Education accredi-
tation. Non-accredited providers or tutors can be QEPs. § 15-30-
3102(b)(ii), MCA, and, according to the affidavit of Madalyn 
Quinlan, Chief of Staff of the Office of Public Instruction, the vast 
majority of private schools in Montana are not accredited by the 
State of Montana. 
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The DOR is further charged with monitoring the 
credits given for donations and implementing the pro-
gram’s $3 million cap. § 15-30-3111(5)(a), MCA. The 
Fiscal Note for the bill prepared by the 2015 Legislature 
states that “[i]t appropriates state general fund money 
for purposes other than paying for emergency ser-
vices.” Fiscal Note, p. 7. (Exhibit C to Amicus brief.) 

 Section 15-30-3101, MCA, provides in part that: 

The tax credit for taxpayer donations under 
this part must be administered in compliance 
with Article V, section 11(5), and Article X, sec-
tion 6, of the Montana constitution. 

Article V, Section 11(5) of the Montana Constitution 
states: 

No appropriation shall be made for religious, 
charitable, industrial, educational, or benevo-
lent purposes to any private individual, pri-
vate association, or private corporation not 
under control of the state. 

Article X, Section 6(1) of the Montana Constitution 
states: 

Aid prohibited to sectarian schools. (1) The 
legislature, counties, cities, towns, school 
districts, and public corporations shall not 
make any direct or indirect appropriation or 
payment from any public fund or monies, 
or any grant of lands or other property for 
any sectarian purpose or to aid any church, 
school, academy, seminary, college, university, 
or other literary or scientific institution, 
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controlled in whole or in part by any church, 
sect, or denomination. 

 SB 410 directs the DOR to adopt rules, prepare 
forms, and maintain records that are necessary for 
the law’s implementation and administration. § 15- 
30-3114, MCA. Pursuant to this direction, the DOR 
proposed “Rule 1” which defines “Qualified Education 
Provider” as follows: 

(1) A “qualified education provider” has the 
meaning given in 15-30-3102, MCA, and pur-
suant to 15-30-3101, MCA, may not be: 

(a) a church, school, academy, seminary, 
college, university, literary or scientific 
institution, or any other sectarian insti-
tution owned or controlled in whole or in 
part by any church, religious sect, or de-
nomination; or 

(b) an individual who is employed by a 
church, school, academy, seminary, col-
lege, university, literary or scientific insti-
tution, or any other sectarian institution 
owned or controlled in whole or in part by 
any church, religious sect, or denomina-
tion when providing those services. 

(2) For the purposes of (1), “controlled in 
whole or in part by a church, religious sect, or 
denomination” includes accreditation by a 
faith-based organization. 

The DOR’s notice stated that proposed Rule 1 was to 
implement Article V, Section 11 and Article X, Section 
6, of the Montana Constitution. 
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 The Revenue and Transportation Interim Com-
mittee reacted to the DOR’s proposed Rule 1 by con-
ducting a Section 2-4-403 poll of the Legislature. The 
Committee released the results of the poll on Decem-
ber 1, 2015, and it showed that a majority of both 
houses believed Rule 1 to be contrary to their legisla-
tive intent. Section 2-4-404, MCA, provides that, where 
a Section 2-4-403, MCA, poll determines that a major-
ity of the members of both houses find that “the pro-
posed rule or adopted rule is contrary to the intent of 
the legislature, the proposed rule or adopted rule must 
be conclusively presumed to be contrary to the legisla-
tive intent in any court proceeding involving its valid-
ity.” Despite the poll, the DOR adopted Rule 1 as 
proposed on December 24, 2015. Admin. R. M. 42.4.802 
(2015). 

 Plaintiffs are parents of children attending Still-
water Christian School who are challenging Rule 1. In 
Claim I, they assert that Rule 1 is ultra vires because 
Articles X and V apply to appropriations of public 
funds, not tax credits, with the result that the Montana 
Constitution does not give the DOR authority to adopt 
Rule 1, as well as because the Rule is inconsistent with 
the statute it seeks to implement. They argue further 
in Claims II – VII that Rule 1 violates the equal pro-
tection, free exercise, and establishment clauses of the 
State and Federal Constitutions. Plaintiffs seek a de-
claratory judgment that Rule 1’s exclusion of religious 
schools from the tax-credit program, exceeds the 
DOR’s authority under the Montana Administrative 
Procedure Act and was undertaken for frivolous 
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reasons and/or in bad faith, justifying an award of at-
torneys’ fees pursuant to Mont. Code Ann. § 25-10-711. 
They also seek a declaratory judgment that the DOR’s 
exclusion of religious schools from the scholarship tax-
credit program violates the Free Exercise, Establish-
ment, and Equal Protection Clauses of the Montana 
and U.S. Constitutions, both facially and as applied. Fi-
nally, they raise pleas for relief contingent on the 
Court’s upholding Rule 1, ask that enforcement of the 
rule be enjoined, seek one dollar in nominal damages, 
costs, and attorneys’ fees. 

 Plaintiffs moved for a preliminary injunction to 
enjoin DOR from enforcing Rule 1 and Judge Ortley 
granted the motion on March 31, 2016. (Doc. no. 29.) 
They moved for summary judgment on May 16, 2016. 
(Doc. no. 36.) One week later, the Montana Quality 
Education Coalition (MQEC), which advocates for the 
interests of public school students and their communi-
ties, filed an unopposed motion to intervene. The DOR 
subsequently filed a cross motion for summary judg-
ment. (Doc. no. 51.) Judge Ortley denied the MQEC’s 
motion to intervene on the grounds that MQEC had 
not established a statutory right to intervene pursuant 
to M.R.Civ.P. 24(a)(1). (Order on Pending Motions, doc. 
no. 57.) 

 The MQEC moved the Montana Supreme Court 
for supervisory control to direct Judge Ortley to pro-
vide the MQEC with a meaningful opportunity to par-
ticipate through discovery and briefing. The Court 
ostensibly declined to exercise supervisory control be-
cause Judge Ortley’s decision to deny the motion to 
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intervene, not being a pure legal issue on intervention 
as a matter of right, was a discretionary ruling. (Mon-
tana Supreme Court Opinion OP 16-0494.) The Court 
also observed that the current posture of the case did 
not include development of a factual record so the 
MQEC’s factual expertise (one of its main arguments 
for intervention) would not bear on the protection of its 
interests by existing parties to the case. The Court did 
say, however, that if the posture of the case changed to 
one in which a factual record may be necessary, “the 
interests for intervention purposes also may change.” 
Despite declining to intervene, the Court stated that 
MQEC should be allowed to file an amicus brief on 
summary judgment. 

 Any person whose rights, status, or other legal re-
lations are affected by a statute may have determined 
any question of construction or validity arising under 
the statute and obtain a declaration of rights, status, 
or other legal relations thereunder. See § 27-8-202, 
MCA. Summary judgment is appropriate when there 
is no genuine issue as to any material fact and the 
moving party is entitled to judgment as a matter of law. 
M.R.Civ.P. 56(c)(3). When faced with cross-motions for 
summary judgment, a district court is not required to 
grant judgment as a matter of law for one side or the 
other. . . . “Rather, the court must evaluate each party’s 
motion on its own merits, taking care in each instance 
to draw all reasonable inferences against the party 
whose motion is under consideration.” Hajenga v. 
Schwein, 2007 MT 80, ¶18, 336 Mont. 507, 155 P.3d 
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1241 (citing Ike v. Jefferson Nat. Life Ins. Co. (1994), 
267 Mont. 396, 399-400, 884 P.2d 471, 474). 

 The issue presented is whether the DOR correctly 
interpreted Article V, Section 11, and Article X, Section 
6, of the Montana Constitution as prohibiting tax cred-
its for donations to SSOs that could ultimately go to-
wards religious schools.2 The Court concludes it did 
not. Both articles of the Montana Constitution prohibit 
appropriations that aid religious schools but they are 
silent concerning tax credits. The DOR argues that tax 
credits should be deemed appropriations based on the 
legislature’s inclusion of tax credits under the defini-
tion of “tax expenditures” in section 5-4-104, MCA. 
This section is part of an act requiring legislative re-
view of tax expenditures and mandating that the DOR 
continue to report them in its Biennial Report. Consid-
ering tax credits to be functionally equivalent to ex-
penditures may seem sensible from a budgetary point 
of view, but the statute does not purport to abolish the 
commonly understood definitions of credits, deduc-
tions, exemptions, and appropriations. The Montana 
Supreme Court, citing a long line of Montana cases, 
has opined that “appropriation” refers only to the au-
thority given to the legislature to expend money from 
the state treasury: 

  

 
 2 “The issue for the Court to consider is whether the tax 
credit is a violation against any state aid to religious schools un-
der Art. X, § 6.” (Defs’ Opp. Br. at 20 n.3.) 
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Appropriation means an authority from the 
law-making body in legal form to apply sums 
of money out of that which may be in the 
treasury in a given year, to specified objects or 
demands against the state. 

Nicholson v. Cooney, 265 Mont. 406, 415, 877 P.2d 486, 
491 (1994) (citations and internal quotation marks 
omitted). 

 Non-refundable tax credits simply do not involve 
the expenditure of money that the state has in its 
treasury; they concern money that is not in the treas-
ury and not subject to expenditure. Since the plain lan-
guage of Article V, Section 11(5) and Article X, Section 
6(1) of the Montana Constitution prohibit appropria-
tions, not tax credits, the Department’s Rule 1 is based 
on an incorrect interpretation of the law. The Court 
concludes that the term “appropriation” used in Article 
V, Section 11(5) and in Article X, Section 6(1) does not 
encompass tax credits. 

 “Courts should avoid constitutional questions 
whenever possible.” State v. Peters, 2011 MT 274, ¶ 33, 
362 Mont. 389, 264 P.3d 1124 (quoting Kulstad v. Ma-
niaci, 2010 MT 248, ¶ 49, 358 Mont. 230, 244 P.3d 722). 
Having concluded that Rule 1 is based on a mistake of 
law, the Court declines to address the constitutionality 
of the Rule or whether Article V, Section 11(5) and Ar-
ticle X, Section 6(1) of the Montana Constitution vio-
late the United States Constitution. 
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 The Court does not conclude that the Depart-
ment’s defense was frivolous or pursued in bad faith. 
Plaintiffs are not entitled to their costs and fees pur-
suant to Section 25-10-711, MCA. 

Dated this 23rd day of May, 2017. 

/s/ Heidi J. Ulbricht           
Heidi J. Ulbricht 
District Judge 

cc: William W. Mercer 
Richard D. Komer / Erica Smith 
Daniel J. Whyte / Brendan Beatty / 
Nicholas J. Gochis 
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David M. Ortley 
District Judge, Department No. 4 
Flathead County Justice Center 
920 South Main, Suite 310 
Kalispell, MT 59901 
(406) 758-5906 

MONTANA ELEVENTH JUDICIAL 
DISTRICT COURT, FLATHEAD COUNTY 

 

Kendra Espinoza, 
Jeri Ellen Anderson, 
and Jaime Schaefer, 

      Plaintiffs, 

   vs. 

Montana Department of 
Revenue, and Mike Kadas, 
in his official capacity as 
Director of the Montana 
Department of Revenue, 

      Defendants. 

Cause No. 
DV-15-1152 (D) 

ORDER ON PLAINTIFFS’ 
MOTION FOR PRELIMINARY

INJUNCTION AND DEFEND-

ANTS’ MOTION TO DISMISS 
PLAINTIFFS’ COMPLAINT 
FOR DECLARATORY AND 
INJUNCTIVE RELIEF FOR 

LACK OF STANDING 

 
 This matter is before the Court on Defendants’ 
Motion to Dismiss Plaintiffs’ Complaint for Declara-
tory and Injunctive Relief for Lack of Standing, filed 
February 02, 2016, and Plaintiffs’ Motion for Prelimi-
nary Injunction, filed January 29, 2016. Having consid-
ered the motions and having heard argument of 
counsel, the Court enters the following order: 

1. Defendants’ Motion to Dismiss for Lack of 
Standing is denied. 
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2. Defendants shall serve an answer to the 
Complaint for Declaratory and Injunctive 
Relief within 42 days after the date of this 
Order. 

3. Plaintiffs’ Motion for Preliminary Injunc-
tion is granted. 

4. Until further order of this Court, the 
Montana Department of Revenue is en-
joined from enforcing Rule 1 (Admin. R. 
Mont. 42.4.802) in its entirety. 

 
BACKGROUND 

 This case involves the questioned constitutional-
ity of an administrative rule adopted by the Montana 
Department of Revenue (DOR) in response to a legis-
lative enactment which created a tax credit for contri-
butions to qualified scholarship organizations. The 
DOR rule prohibits awarding scholarships to students 
who attend religious schools. The Plaintiffs challenge 
the constitutionality of DOR “Rule 1” (Admin. R. Mont. 
42.4.802). DOR challenges the justiciability of the is-
sues, as well as the Plaintiffs’ standing to assert their 
claims. 

 In 2015, the Montana 64th Legislature considered 
and passed Senate Bill No. 410, which was signed into 
law on April 28, 2015 and is codified at Mont. Code 
Ann. § 15-30-3101, et seq. In relevant part, SB 410 
provides a nonrefundable (state) income tax credit to 
a taxpayer or corporation for donations made to a 
student scholarship organization. En. § 14, Ch. 457, 
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L 2015; Mont. Code Ann. § 15-30-3111 (2015). Id. In 
turn, student scholarship organizations are to provide 
scholarships “to eligible students to attend instruction 
offered by a qualified education provider.” En. § 9, Ch. 
457, L. 2015; Mont. Code Ann. § 15-30-3103 (2015). 

 The tax credit allowed to a taxpayer or corporation 
for donations made to a student scholarship organiza-
tion is equal to the amount of the donation, not to ex-
ceed $150.00. En. § 14, Ch. 457, L. 2015; Mont. Code 
Ann. § 31-30-3111(1) (2015). The tax credit allowed 
may not exceed the taxpayer’s income tax liability. Id.; 
Mont. Code Ann. § 31-30-3111(3) (2015). The tax credit 
must be applied in the year the donation is made and 
no carryforward or carryback is permitted. Id.; Mont. 
Code Ann. § 31-30-3111(4) (2015). 

 The stated purpose of SB 410 is as follows: 

Pursuant to 5-4-104, the legislature finds that 
the purpose of student scholarship organiza-
tions is to provide parental and student 
choice in education with private contributions 
through tax replacement programs. The tax 
credit for taxpayer donations under this part 
must be administered in compliance with Ar-
ticle V, section 11(5), and Article X, section 6, 
of the Montana constitution. 

En. § 7, Ch. 457, L. 2015; Mont. Code Ann. § 15-30-3101 
(2015). SB 410 became effective on January 01, 2016. 

 A “student scholarship organization” means a 
charitable organization in Montana that is exempt 
from federal income tax under 26 U.S.C. § 501(c)(3), 
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allocates not less than 90% of its annual revenue for 
scholarships to allow student to enroll with any quali-
fied education provider, and provides educational 
scholarships to eligible students without limiting stu-
dent access to only one education provider. Enc. § 8, Ch. 
457, L. 2015; Mont. Code Ann. § 15-30-3102(9) (2015). 
An “eligible student” is a student who is a Montana 
resident and who is 5 years of age or older on or before 
September 10 of the year of attendance and has not yet 
reached 19 years of age. Id.; Mont. Code Ann. § 15-30-
3102(2) (2015). A “qualified education provider” means 
an education provider that: 

(a) is not a public school; 

(b)(i) is accredited, has applied for accredita-
tion, or is provisionally accredited by a state, 
regional, or national accreditation organiza-
tion; or 

(ii) is a nonaccredited provider or tutor 
and has informed the child’s parents or 
legal guardian in writing at the time of 
enrollment that the provider is not ac-
credited and is not seeking accreditation; 

(c) is not a home school as referred to in 
Mont Code Ann. § 20-5-102(2)(e); 

(d) administers a nationally recognized 
standardized assessment test or criterion ref-
erenced test and: 

(i) makes the results available to the 
child’s parents or legal guardian; and 
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(ii) administers the test for all 8th grade 
and 11th grade students and provides the 
overall scores on a publicly accessible pri-
vate website or provides the composite re-
sults of the test to the office of public 
instruction for posting on its website; 

(e) satisfies the health and safety require-
ments prescribed by law for private schools in 
this state; and 

(f ) qualifies for an exemption from compul-
sory enrollment under Mont. Code Ann. §§ 20-
5-102(2)(e) and 20-5-109. 

Id.; Mont. Code Ann. § 15-30-3102(7) (2015). 

 Under SB 410, DOR may adopt rules, prepare 
forms, and maintain records that are necessary to im-
plement and administer the provisions of the Bill. En. 
§ 17, Ch. 457, L. 2015; Mont. Code Ann. § 15-30-3114. 
On October 15, 2015, DOR gave notice of public hear-
ing on the proposed adoption of new Rules I thorough 
III pertaining to tax credits for contributions to quali-
fied education providers and student scholarship or-
ganizations. Dkt. Doc. No. 16, Pls.’ Br. in Support of 
Mot. for Prelim. Inj. Relief at Pls.’ Ex. C ((Jan. 28, 
2016). Proposed Rule 1 limited the definition of a “qual-
ified education provider” to organizations that are not 
owned or controlled by any church, religious sect, or 
denomination, in whole or in part: 

QUALIFIED EDUCATION PROVIDER (1) A 
“qualified education provider” has the mean-
ing given in 15-30-3102, MCA, and pursuant 
to 15-30-3101, MCA, may not be 
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(a) a church, school, academy, seminary, col-
lege, university, literary or scientific institu-
tion, or any other sectarian1 institution owned 
or controlled in whole or in part by any 
church, religious sect, or denomination; or 

(b) an individual who is employed by a 
church, school, academy, seminary, college, 
university, literary or scientific institution, or 
any other sectarian institution owned or con-
trolled in whole or in part by any church, reli-
gious sect, or denomination when providing 
those services. 

Id. 

 In November 2015, pursuant to Mont. Code Ann. 
§ 2-4-403, in November 2015, the Revenue and Trans-
portation Interim Committee (Committee) conducted a 
poll of the members of the Legislature in regard to pro-
posed Rule 1. Dkt. Doc. No. 1, Pl.’s Compl. at Ex. 4. On 
December 01, 2015, the Committee released the re-
sults of the poll, which showed that a majority of the 
members of both houses found that proposed Rule 1 
was contrary to legislative intent. Id. 

 
 1 In Colo. Christian Univ. v. Weaver, 534 F.3d 1245 (10th Cir. 
2008), the Tenth Circuit Court of Appeals recognized that the 
term “sectarian” imparts a negative connotation, referencing 
Funk & Wagnalls New International Dictionary of the English 
Language 1137 (comp. ed. 1987) which defines “sectarian” as 
“[p]ertaining to a sect; bigoted.” Colo. Christian Univ., 534 F.3d 
at 1258 n. 5. The Court noted that the United States Supreme 
Court has not used the term in recent opinions except in quota-
tions from earlier opinions or other sources. Id. 
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 DOR adopted Rule 1, as proposed, on December 
24, 2015. Id. at Ex. D; Admin. R. Mont. 42.4.802 (2016). 
The effective date for application of Rule 1 (Admin. R. 
Mont. 42.4.802) was January 01, 2016 Id. at Ex. C. 

 
PROCEDURAL HISTORY 

 On December 16, 2015, Plaintiffs Kendra Espinoza, 
Jeri Ellen Anderson, and Jaime Schaefer (collectively, 
“Plaintiffs”) commenced this action by filing a Com-
plaint for Declaratory and Injunctive Relief, naming 
DOR and Mike Kadas, in his official capacity as Direc-
tor of DOR, as Defendants. Dkt. Doc. No. 1, Pls.’ Compl. 
(Dec. 16, 2015). The Plaintiffs allege that they are each 
the parent of a student (or students) who attends 
Stillwater Christian School.2 Id., at ¶¶ 15-17. The 
Plaintiffs each allege that they have difficulty paying 
the cost of tuition for their child/children to attend 
Stillwater Christian School. Id. at ¶¶ 66-68, 72, 85, 92-
94, 103, 107. The Plaintiffs each allege that their child 
(or children) is eligible for a scholarship from a student 
scholarship organization. Id. at ¶¶ 75, 96, 109. The 
Plaintiffs allege that because of Rule 1, their child 
(or children) could not use such a scholarship at the 
school of their choice because Stillwater Christian 
School is a religious school. Id. at ¶¶ 77, 97, 110. The 
Plaintiffs allege that, but for Rule 1, as soon as a 

 
 2 Stillwater Christian School is located in Kalispell, Mon-
tana. According to its website, Stillwater Christian School is the 
only private PreK-12 school in the Flathead Valley. Stillwater 
Christian School, About (n.d.), accessed Mar. 09, 2016, at 
http://www.stillwaterchristianschool.org/domain/257. 
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student scholarship organization begins accepting 
scholarship applications, each would apply for a schol-
arship (or scholarships) for her child (or children) to 
assist with the cost of their child’s (or children’s) edu-
cation. Id. at ¶¶ 79, 99, 112. The Plaintiffs allege that 
Rule 1 discriminates against them based on their deci-
sion to choose a religious school. Id. ¶¶ 77, 97, 110. 

 The Plaintiffs allege that Rule 1 exceeds DOR’s 
authority under the Montana Administrative Proce-
dures Act (MAPA) and is invalid and its enactment 
“without legal authority,” is ultra vires. See Id. at 
Count I. Plaintiffs alleged that, by enacting Rule 1, 
DOR violated their rights. Id. The Plaintiffs’ allege 
that Rule 1 violates their rights under (1) the “free ex-
ercise clause” in Mont. Const. art. II § 5; (2), the “free 
exercise clause” in. U.S. Const. Amend. I, “effective 
through 42 U.S.C. § 1983;” (3) the “establishment 
clause” in Mont. Const. art. II § 5; (4) the “establish-
ment clause” in U.S. Const. Amend. I, “effective 
through 42 U.S.C. § 1983;” (5) the “equal protection 
clause” in Mont. Const. art. II § 4; and (6) the “equal 
protection clause” in U.S. Const. Amend. XIV, “effective 
through 42 U.S.C. § 1983.” See Id. at Counts II through 
VII. The Plaintiffs seek a declaratory judgment, in-
junctive relief, and an award of nominal damages and 
reasonable costs and attorneys’ fees. Id. at pp. 27-28. 

 On December 24, 2015, the Plaintiffs filed a Notice 
of Constitutional Challenge of Statute, pursuant to 
Mont. R. Civ. P. 5.1. Dkt. Doc. No. 4. 
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 On January 29, 2016, the Plaintiffs filed their Mo-
tion for Preliminary Injunction, with accompanying 
brief, seeking a preliminary injunction enjoining DOR 
from enforcing Rule 1. Dkt. Doc. Nos. 15 and 16. On 
February 01, 2016, the Plaintiffs requested oral argu-
ment on the Motion for Preliminary Injunction. Dkt. 
Doc. No. 17. On February 19, 2016, the Plaintiffs filed 
a Notice of Supplemental Authority in support of their 
motion. Dkt. Doc. No. 24. The Defendants filed their re-
sponse to the motion for preliminary injunction on Feb-
ruary 23, 2016. Dkt. Doc. No. 25. On March 04, 2016, 
the Plaintiffs’ filed their reply brief in support of their 
motion. Dkt. Doc. No. 26. 

 On February 02, 2016, the Defendants filed their 
Motion to Dismiss Plaintiffs’ Complaint for Declara-
tory and Injunctive Relief for Lack of Standing, with 
accompanying brief. Dkt. Doc. Nos. 18 and 19. The De-
fendants’ requested oral argument on their motion to 
dismiss. Dkt. Doc. No. 20. The Plaintiffs’ filed their re-
sponse to the motion to dismiss on February 19, 2016. 
Dkt. Doc. No. 23. On March 07, 2016, the Defendants 
filed their reply brief in support of their motion to dis-
miss. Dkt. Doc. No. 28. 

 
ANALYSIS AND RATIONALE 

 Pursuant to Mont. R. Civ. P. 12(b), the Defendants 
move to dismiss the Complaint in this matter on the 
grounds that the Plaintiffs lack standing. Standing is 
a threshold jurisdictional requirement in every case. 
Heffernan v. Missoula City Council, 2011 MT 91, ¶ 29, 
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360 Mont. 207, 255 P.3d 80. Therefore, the Court will 
begin with Defendants’ motion to dismiss. 

 
DEFENDANTS’ MOTION TO DISMISS: LACK OF 
STANDING 

 When a court considers a motion to dismiss made 
pursuant to Mont. R. Civ. P. 12(b)(6), it must view the 
allegations in the light most favorable to the plaintiff 
and accept as true all facts well pleaded. Helena Par-
ents Commn. v. Lewis & Clark Co. Commrs., 277 Mont. 
367, 370, 922 P.2d 1140 (1996). 

 The questions of standing addresses whether a lit-
igant is entitled to have the court decide the merits of 
a particular dispute or of particular issues. Chipman v. 
Northwest Healthcare Corp., 2012 MT 242, ¶ 25, 366 
Mont. 450, 288 P.3d 193. In the context of a challenge 
to government action, the Montana Supreme Court 
has stated that the following criteria must be satisfied 
to establish standing: (1) The complaining party must 
clearly allege past, present or threatened injury to a 
property or civil right; and (2) the alleged injury must 
be distinguishable from the injury to the public gener-
ally, but the injury need not be exclusive to the com-
plaining party. Armstrong v. State, 1999 MT 261, ¶ 6, 
296 Mont. 361, 989 P.2d 364. A personal stake in the 
outcome of the controversy at the commencement of 
the litigation is required in every case. Schoof v. Nesbit, 
2014 MT 6, ¶ 15, 373 Mont. 226, 316 P.3d 831. When 
the alleged injury is premised on the violation of con-
stitutional and statutory rights, standing depends on 
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“whether the constitutional or statutory provision . . . 
can be understood as granting persons in the plaintiffs 
position a right to judicial relief.” Schockley v. Cascade 
Co., 2014 MT 281, ¶ 11, 376 Mont. 493, 336 P.3d 375. 
In the context of claims brought to redress an alleged 
violation of Montana’s equal protection provisions, the 
injury that a plaintiff needs to show is the denial of 
equal treatment resulting from the imposition of a bar-
rier. Gazelka v. St. Peter’s Hosp., 2015 MT 127, ¶ 15, 
379 Mont. 142, 347 P.3d 1287. 

 The purpose of the “tax credit for donations to stu-
dent scholarship organizations” program (hereinafter 
“tax credit program”) is to “provide parental and stu-
dent choice in education,” that is, to select an education 
provider that is “not a public school” and “is not a 
home-school,” and “qualifies for an exemption from 
compulsory enrollment under Mont. Code Ann. §§ 25-
5-102 and 25-5-109.” See Mont. Code Ann. §§ 15- 
30-3101 through 15-30-3103 (2015). The tax credit 
program’s end benefit to a parent and his or her child 
is a scholarship (derived from privately-donated funds) 
that is paid directly to the parent’s and child’s chosen 
“qualified education provider,” to be applied to the 
child’s tuition. Mont. Code Ann. § 15-30-3104 (2015). 

 The “exemption from compulsory enrollment” 
extends to children enrolled in a nonpublic school, 
including a parochial, church, religious or private 
school, that complies with the provisions of Mont. Code 
Ann. § 25-5-109. Mont. Code Ann. § 25-5-102(2)(e) 
(2015). To qualify its students for exemption from com-
pulsory enrollment, a nonpublic school (including a 
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parochial, religious or church school) must maintain 
and make available for inspection pupil attendance 
and immunization records, provide minimum aggre-
gate hours of pupil instruction, provide a course of 
study that meets certain instructional program stand-
ards, and be housed in a building that complies with 
applicable health and safety regulations. Mont. Code 
Ann. § 25-5-109 (2015). The term “qualified education 
provider” thus encompasses parochial, church or reli-
gious schools that qualify for the compulsory enroll-
ment exemption (hereinafter referred to as “religious 
school(s)). 

 Under the statute’s definition of the term “quali-
fied education provider,” the end benefit of the tax 
credit program (a scholarship) is generally available to 
students enrolled in private schools. Intended benefi-
ciaries of the tax credit program are parents and stu-
dents who choose a “qualifying education provider” – 
without regard to whether said “qualifying education 
provider” is secular or religiously-affiliated. 

 The plain language of Rule 1 excludes religious 
schools from the definition of “qualified education pro-
vider.” When read in the context of SB 410, Rule 1 un-
deniably closes the door on any opportunity to reap the 
tax credit program’s end benefit to any intended bene-
ficiary who chooses a religious school. Rule 1 makes it 
more difficult for a member of one group of intended 
beneficiaries (those who choose a religious schools) 
than a member of another group of intended benefi-
ciaries (those who choose a private secular school) to 
obtain the educational opportunity that is the end 
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benefit of the tax credit program – that is, the scholar-
ships contemplated in SB 410. Equality of educational 
opportunity is guaranteed to each person of the state of 
Montana. Mont. Const. art. X § 1 (emphasis added). 
The plain language of Mont. Const. art. X, § 1 can be 
understood to grant a right to relief to a person who 
alleges that his or her right to equality of educational 
opportunity has been violated by Rule 1. 

 Under both the U.S. and Montana Constitutions, 
the government may neither establish a religion nor 
make any law that prohibits the free exercise of reli-
gion. U.S. Const. amend. I; Mont. Const. art. II § 5. A 
law or regulation may violate the Establishment 
Clause of the First Amendment if its actual purpose is 
to endorse or disapprove of religion, if it has the pri-
mary or principal effect of inhibiting or advancing re-
ligion and if it fosters excessive entanglement with 
religion. Big Sky Colony, Inc. v. Mont. Dept. of Labor & 
Indus., 2012 MT 320, 1144, 368 Mont. 66, 291 P.3d 1231 
(setting out the factors of the test from Lemon v. Kurtz-
man, 403 U.S. 602 (1971)). Further, a law or regulation 
that unduly burdens the free exercise of religion im-
permissibly infringes upon the government neutrality 
required under both the U.S. and Montana Establish-
ment Clauses. Griffith v. Butte Sch. Dist. No. 1, 2010 
MT 246, 1162, 358 Mont. 193, 244 P.3d 321. Where the 
state conditions receipt of an important benefit upon 
conduct proscribed by a religious faith, or where it de-
nies such a benefit because of conduct mandated by re-
ligious belief, thereby putting substantial pressure on 
an adherent to modify his or her behavior and to 
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violate his beliefs, a burden upon religion exists. Id. 
(citing the test set out in Thomas v. Review Bd. of Ind. 
Empl. Sec. Div., 450 U.S. 707 (1981) to determine 
whether there is a burden on the free exercise of reli-
gion). U.S. Const. amend. I and Mont. Const. art. II § 5 
can be understood to grant a right to relief to a person 
who alleges that Rule 1 prohibits or impermissibly bur-
dens (interferes with) his or her free exercise of reli-
gion. 

 The equal protection clauses of both the United 
States and Montana Constitutions prohibit laws that 
impermissibly classify individuals and treat them dif-
ferently on the basis of that classification. State v. Ellis, 
2007 MT 210, ¶ 10, 339 Mont. 14, 167 P.3d 896. U.S. 
Const. Amend. XIV § 1; Mont. Const. art. II § 4. The 
Montana Supreme Court has recognized that, for pur-
poses of equal protection analysis, religion is an inher-
ently suspect classification (class) upon which to draw 
a distinction. Small v. McRae, 200 Mont. 497, 524, 651 
P.2d 982 (1982). 

 The Montana Supreme Court looks to the federal 
courts for guidance in applying Montana’s standing re-
quirements and equal protection guarantees. Gazelka, 
¶ 15. The United States Supreme Court has articu-
lated a broad concept of standing to bring equal pro-
tection challenges, including standing based on the 
inability to compete on equal footing: 

When the government erects a barrier that 
makes it more difficult for members of one 
group to obtain a benefit than it is for 
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members of another group, a member of the 
former group seeking to challenge the barrier 
need not allege that he would have obtained 
the benefit but for the barrier in order to es-
tablish standing. The injury in fact in an equal 
protection case of this variety is the denial of 
equal treatment resulting from the imposition 
of the barrier, not the ultimate inability to ob-
tain the benefit. 

Gazelk, ¶ 14 (quoting Ne. Fla. Ch. Of Assoc. Gen. Contr. 
of Am. V. City of Jacksonville, 208 U.S. 656,666 (1993). 
See also, e.g., Regents of Univ. of Ca. v. Bakke, 438 U.S. 
265 (1978) (plaintiff challenging a medical school af-
firmative action program need not prove that he would 
have been admitted absent the challenged program be-
cause his injury was the inability to compete for all 
sets in the entering class). The same rule would apply 
in a case where an administrative rule precludes one 
group of a program’s intended beneficiaries from ever 
obtaining the benefit. The “injury” Rule 1 causes to in-
tended beneficiaries who choose a religious school is 
the inability to compete – to even be considered – for 
the end benefit (scholarships) of the tax credit pro-
gram. 

 The Montana Administrative Procedures Act 
(MAPA), codified in Mont. Code Ann. Title 2, Chapter 
4, can be understood to grant a right to relief to an in-
tended beneficiary of the tax credit program who al-
leges that Rule 1 interferes with his right to equality 
in educational opportunity and/or to equal protection 
or the rule was adopted in violation of MAPA: 
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(1) A rule may be declared invalid or inap-
plicable in an action for a declaratory judg-
ment if it is found that the rule or its 
threatened application interferes with or im-
pairs or threaten to interferes with or impair 
the legal rights or privileges of the plaintiff. 

(2) A rule may also be declared invalid in the 
action on the grounds that the rule was 
adopted with an arbitrary or capricious disre-
gard for the purpose of the authorizing statue 
as evidenced by documented legislative intent 
. . . 

(4) The action may be brought in the district 
court for the county in which the plaintiff re-
sides or has a principal place of business or in 
which the agency maintains its principal of-
fice. The agency must be made a party to the 
action. 

Mont. Code Ann. § 2-4-506 (2015). If a legislative poll 
determines that a majority of the members of both 
houses find that a proposed or adopted rule is contrary 
to the intent of the legislature, the proposed or adopted 
rule must be conclusively presumed to be contrary to 
the legislative intent in any court proceeding involving 
the rule’s validity. Mont. Code Ann. § 2-4-404 (2015). 

 Relying on Bova v. City Medford, 564 F.3d 1093 
(9th Cir. 2009), DOR argues that the Plaintiffs have 
not suffered a sufficient concrete, particularized injury 
because their claims rest upon contingent future 
events. In Bova, Defendant City of Medford adopted a 
policy of discontinuing health care insurance coverage 
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to its employees after they retired from city service. 
Bova, 564 F.3d at 1095. The Plaintiffs were current city 
employees, none of whom had yet been denied any ben-
efits under the policy. Id. The Plaintiffs filed an action 
for injunctive and declaratory relief in federal district 
court. Id. at 1094. The Plaintiffs alleged they were city 
employees of retirement age, planned to retire within 
the next three (3) years, and expected to be denied ben-
efits. Id. at 1095. The federal district court granted 
summary judgment to the Defendant City on the 
grounds that the Plaintiffs’ claims were not ripe. Id. 
The Ninth Circuit Court of Appeals affirmed the lower 
court, finding that the Plaintiffs’ alleged injury – de-
nial of health insurance coverage – had not occurred 
and was contingent on each Plaintiffs’ retirement from 
City service and the City’s official denial of benefits to 
him or her. Id. at 1096-97. The Bova Court observed 
that it was possible that neither of the contingent 
events would occur because the Plaintiffs could change 
jobs, be terminated or die before retiring or, by the time 
they retired, the policy in question could be changed. 
Id. The Bova Court held that, unless and until the con-
tingent events occurred, neither Plaintiff had suffered 
an injury concrete and particularized enough to sur-
vive the ripeness inquiry. Id. “A claim is not ripe for 
adjudication if it rests upon contingent future events 
that may not occur as anticipated or indeed may not 
occur at all.” Id. at 1096 (quoting Texas v. United 
States, 523 U.S. 296, 300 (1998) (internal citation omit-
ted)). 
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 While the Montana Supreme Court has recognized 
that cases are not ripe if the parties point only to hy-
pothetical, speculative or illusory disputes as opposed 
to actual, concrete conflicts, it has explained that, be-
cause standing may rest on a threatened injury, ripe-
ness asks whether an injury that has not yet happened 
is sufficiently likely to happen or, instead is too contin-
gent or remote to support present adjudication. 
Reichert v. State, 2012 MT 111, ¶ 55, 365 Mont. 92, 278 
(2012) (emphasis added). 

 DOR argues the rights and interests that the 
Plaintiffs claim are merely theoretical or speculative 
because none of the Plaintiffs allege that she has ap-
plied for a scholarship or inquired of a student scholar-
ship organization of an opportunity to do so and, at this 
point, no existing student scholarship organization is 
even capable of granting the scholarships contem-
plated by SB 410. 

 Generally, a party need not engage in “exercises in 
futility” in order to establish ripeness. See, S.D. Mining 
Assoc. v. Lawrence Co., 155 F.3d 1005, 1008-09 (8th Cir. 
1998). Nothing would be served by requiring the Plain-
tiffs to have applied for or inquired into a scholarship 
because it is a foregone conclusion that, based on their 
choice of a religious school, their applications would be 
denied by any student scholarship organization partic-
ipating in the tax credit program. As long as Rule 1 is 
in effect, the threatened injury – the inability of the 
Plaintiffs to compete for the end benefit of the tax 
credit program (scholarships) – is a certainty. 
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 Here, each of the Plaintiffs allege that she is a par-
ent who has chosen to send their child (or children) to 
a school that is a “qualified education provider” within 
the Legislature’s intended meaning of the term, as set 
forth in SB 410. Each of the Plaintiffs allege that her 
child (or children) is eligible to receive a scholarship of 
the type created by the tax credit program and that as 
soon as a student scholarship organization begins ac-
cepting such applications, she would apply. Each of the 
Plaintiffs allege that, although her child is eligible to 
receive a scholarship under the tax credit program, be-
cause of Rule 1, her child could not use such a scholar-
ship to attend the “qualified education provider” of she 
has chosen because it is a religious school. Each of the 
Plaintiffs alleges that Rule 1 discriminates against her 
based on her religious views. Each of the Plaintiffs al-
lege that Rule 1 impairs her right of equality in educa-
tion opportunity and right of religious freedom (free 
exercise of religion). Further, the Plaintiffs allege that, 
in adopting Rule 1, DOR violated MAPA because Rule 
1 engrafts additional requirements that are contradic-
tory to the purpose of the tax credit program and that 
were not envisioned or intended by the Legislature. 

 The Court finds that each of the Plaintiffs has 
a personal stake in the outcome of this controversy 
because, as long as it is in effect, Rule 1 acts as a 
barrier to her to obtain the end benefit of the tax credit 
program (a scholarship), based on her choice of a reli-
gious school. The Court finds that the Plaintiffs have 
established that they have standing, therefore Defend-
ants’ Motion to Dismiss Plaintiffs’ Complaint for 
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Declaratory and Injunctive Relief for Lack of Standing 
should be denied. 

 
PLAINTIFFS’ MOTION FOR PRELIMINARY 
INJUNCTION. 

 The Plaintiffs request that this Court issue a pre-
liminary injunction enjoining DOR from applying Rule 
1 in its implementation of the tax credit program until 
such time as the Court can resolve whether, in adopt-
ing Rule 1, DOR exceeded its authority under MAPA 
and/or on the constitutionality of Rule 1, including the 
constitutionality of the Montana Constitutional provi-
sions upon which Rule 1 is allegedly based. 

 A preliminary injunction is an extraordinary rem-
edy and should be granted with caution based in sound 
judicial discretion. Citizens for Balanced Use v. Mau-
rier, 2013 MT 166, ¶ 11, 370 Mont. 410, 303 P.3d 794 
(internal citation omitted). 

 In relevant part, Mont. Code Ann. § 27-19-201 au-
thorizes the issuance of a preliminary injunction when 
it appears that the applicant is entitled to the relief 
sought or the commission of an act by a party would 
cause irreparable harm to the applicant or the adverse 
party is doing something that threatens to violate the 
applicant’s rights, respecting the subjects of the action. 
Mont. Code Ann. § 27-19-201(1), (2) and (3) (2015). Be-
cause the subsections of Mont. Code Ann. § 27-19-201 
are disjunctive, only one subsection need be met for an 
injunction to issue. Sweet Grass Farms, Ltd. v. Bd. of 



App. 116 

 

Commrs. Of Sweet Grass Co., 2000 MT 147, ¶ 27, 300 
Mont. 66, 2 P.3d 825. 

 The applicant for a preliminary injunction has the 
burden of showing that he or she is entitled to a pre-
liminary injunction and must establish a prima facie 
case that it is at least doubtful whether or not he will 
suffer irreparable injury before his rights can be fully 
litigated. Id. at ¶¶ 27-28. In deciding whether an ap-
plicant has established a prima facie case, a court 
should determine whether a sufficient case has been 
made out to warrant the preservation of rights in sta-
tus quo until trial, without expressing a final opinion 
as to such rights. Id. at ¶ 28 (internal citation omitted). 

 Based on argument and evidence that it has re-
ceived up to this point, the Court finds that the Plain-
tiffs have established that they are likely to succeed on 
the merits of their claims. The Legislature’s stated pur-
pose in enacting the tax credit program is to provide 
parental and student choice in education with private 
contributions through tax replacement programs. 
Mont. Code Ann. § 15-30-3101. Rule 1 interjects quali-
fiers into the definition of “qualified education pro-
vider” that were not included by the Legislature in the 
plain language of Mont. Code Ann. § 15-30-3102(7). 
Where an administrative rule conflicts with or is in-
consistent with a statute, the statute prevails. City of 
Great Falls v. Mont. Dept. of Pub. Serv. Reg., 2011 MT 
144 ¶ 22, 361 Mont. 69, 254 P.3d 595; See also Mont. 
Code Ann. § 2-4-305(6) (2015). A rule that is not con-
sistent with or conflicts with the statue is not valid or 
effective. Mont. Code Ann. § 2-4-305(6) (2015). In the 
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Legislative poll the majority of the members of both 
houses voted that proposed Rule 1 was contrary to leg-
islative intent. Rule I was adopted as proposed. If a leg-
islative poll determines that a majority of members of 
both houses find that a proposed or adopted rule is con-
trary to the intent of the legislature, the proposed or 
adopted rule must be conclusively presumed to be con-
trary to legislative intent in any court proceeding in-
volving the rule’s validity. Mont. Code Ann. § 2-4-404 
(2015). The effect of the qualifiers that Rule 1 adds to 
the definition of the term “qualified education pro-
vider” is to preclude the Plaintiffs, each of whom is a 
parent who has chosen to enroll her “student” in a non-
public, religiously-affiliated school, from competing on 
an equal footing with parents who have chosen to en-
roll their children in a non-public secular school for the 
end benefit of the tax credit program. Mont. Const. art. 
X § 1, which guarantees equality in educational oppor-
tunity to every person in Montana, draws no distinc-
tion between parents and students enrolled in non-
public religiously affiliated schools and those enrolled 
in non-public secular schools. Rule 1 draws a distinc-
tion based on religious affiliation. For purposes of 
equal protection analysis, religion is an inherently sus-
pect class upon which to draw a distinction. Small, 200 
Mont. at 524, 651 at 996. DOR’s justification for adopt-
ing Rule 1 is to comply with Mont. Const. art. V § 11(5) 
and art. X § 6, both of which concern expenditure of 
appropriations. In 2012, the First Judicial District 
Court held that a tax credit is not an appropriation. 
MEA_MFT v. McCulloch, 2012 Mont. Dist. LEXIS 20 
(Mont. 1st. Jud. Dist. Mar. 14, 2012). In Ariz. Christian 



App. 118 

 

Sch. Tuition Org. v. Winn, 563 U.S. 125, the United 
States Supreme Court found that a tax credit provided 
to people to who donate to school tuition organizations 
providing scholarships to students attending private 
K-12 schools, including religious schools, was not a gov-
ernment expenditure. In 2008, the Tenth Circuit Court 
of Appeals found that a Colorado law excluding stu-
dents at religiously-affiliated colleges from receiving 
state-provided scholarships violated the Free Exercise 
and Establishment Clauses of U.S. Const. amend. I. 
See Colo. Christian Univ. v. Weaver, 534 F.3d 1245 
(10th Cir. 2008). All of these factors make it likely that 
the Plaintiffs will succeed on the merits of their claims. 

 Based on the argument and evidence the Court 
has received up to this point, the Court finds that the 
Plaintiffs have established a prima facie case that it is 
at least doubtful whether or not he will suffer irrepa-
rable injury before his rights can be fully litigated. 
There is testimony that a registered student scholar-
ship organization is fund raising, has received dona-
tions, and intends to offer scholarships of the type that 
are the end benefit of the tax credit program. Aff. Kris-
tin Hansen ¶¶ 1,5,12 and13 (Feb. 16, 2016). Because 
Rule 1 acts as a complete barrier to the Plaintiffs to 
compete for such scholarships, as long as the Rule 1s 
in effect, it is a present and continuous barrier for the 
Plaintiffs and makes it doubtful whether or not they 
will suffer irreparable injury before their rights can be 
fully litigated. 

 The Court finds that the Plaintiffs have met their 
burden to show that they are entitled to a preliminary 
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injunction and a sufficient case has been made out to 
warrant the preservation of rights in status quo until 
trial. “Status Quo” has been defined as “the last actual, 
peaceable, noncontested condition which preceded the 
pending controversy.” Id. (quoting Porter v. K & S Part-
nership, 192 Mont. 175, 181, 627 P.2d 836, 839 (1997). 
The Court finds the “last actual, peaceable, noncon-
tested condition which preceded [this] controversy” 
was when Mont. Code Ann. § 15-30-3102(7) (2015) be-
came effective on January 01, 2016 and at the moment 
(however brief ) before Rule 1 (Admin. R. Mont. 
42.4.802) became effective – that is, the statutory defi-
nition of “qualified education provider” as it would be 
had Rule 1 never gone into effect. 

March 31st, 2016. 

/s/ David M. Ortley                     
 District Court Judge 

c: Daniel Whyte/Brendan Beatty 
William Mercer/Richard Komer/Erica Smith 
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AFFIDAVIT OF ANN MORREN 
IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR STAY OF JUDGMENT 
  

STATE OF MONTANA ) 
 ) ss: 
COUNTY OF PONDERA ) 

ANN MORREN, on oath, states: 

 1. I am a citizen of the United States, a resident 
of Montana, over the age of 18 years old, and fully com-
petent to make this affidavit. I knowingly and volun-
tarily make this affidavit based on my personal 
knowledge. If called as a witness, I could and would 
testify competently under oath as to the facts set forth 
below. 

 2. I am the program administrator of Big Sky 
Scholarships (“Big Sky”), one of the scholarship organ-
izations operating pursuant to Montana’s tax-credit 
scholarship program, § 15-30-3101, MCA. Big Sky is a 
registered 501(c)(3). 

 3. The mission of Big Sky is to provide parents a 
choice in the education of their children. We accept and 
grant scholarship applications from needy families so 
that they can send their children to the schools that 
best fit their individual needs. 

 4. Under the direction of Big Sky’s board, I run 
Big Sky’s day-to-day operations. I am technically a con-
tractor of Big Sky and am paid hourly, at $15 an hour. 
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But half of the work I do for Big Sky I do as a volunteer 
to save Big Sky money. My main job is as a pharmacy 
technician. 

 5. I volunteer for Big Sky because I believe par-
ents have the right to educate their children in a man-
ner they see fit. 

 6. The scholarship recipients all make tremen-
dous financial sacrifices to pay for private-school tui-
tion, and they rely on our scholarships and other 
financial aid to scrape together their monthly tuition 
payments. 

 7. We have many single parents, low-income 
families, and families with children with special needs. 
Some families are bringing in less than $25,000 each 
year and want the best educational options for their 
kids. Others have children who are not doing well in 
public schools, for example, because they are bullied or 
have special needs, but cannot afford private school on 
their own. 

 8. We prioritize families who are low income as 
well as families with children who have physical, men-
tal, and/or learning disabilities. 

 9. Some of the scholarship recipients use the 
scholarships at religious schools, and some use the 
scholarships at nonreligious schools. 

 10. If Big Sky is forced to stop operating because 
of the Montana Supreme Court’s decision, it will nega-
tively and immediately affect both families who 
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currently receive Big Sky scholarships and families 
who were hoping to receive scholarships. 

 11. For the fall 2017 school year, we received 59 
applications. We awarded 44 scholarships at $500 
each, totaling $22,000. For the fall 2018 school year, we 
received 90 applications. We awarded 54 scholarships 
at $500 each, totaling $27,000. We have been providing 
scholarships since December 2016. 

 12. We would have raised more funds, but many 
donors have told us they did not want to donate be-
cause they feared the program would be invalidated by 
the courts and then they would not get their tax credit. 
The tax credit part of the program is incredibly im-
portant to donors. 

 13. Fundraising this year was harder than usual 
because the case was at the Montana Supreme Court. 
Initially, we raised only $1,800 in 2018. But in the past 
few months, we have worked with employees at the In-
stitute for Justice, a national nonprofit organization, to 
raise more money for our children. 

 14. As part of these efforts, we sent out 1,000 
postcards to individuals to ask for donations. We also 
reached out to 30 churches and 30 schools asking for 
donations. In the past six weeks, we have raised about 
$5,000. This is a huge increase in donations compared 
to the previous weeks this year. 

 15. We were expecting to continue this fundrais-
ing campaign for several more months, but we ceased 
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fundraising activities when we got the Montana Su-
preme Court decision. 

 16. Today, we have about $20,000 in funds (a 
combination of money from previous years and this 
year). If the Court allows us to give scholarships for the 
fall 2019 school year, we would give approximately 40 
scholarships. 

 17. Students who received scholarships last year 
are our priority for this year. We tell qualifying families 
that have previously received scholarships from us 
that we will continue to give them scholarships if they 
meet the requirements and we are able. This year, we 
have raised enough money to cover those families who 
we supported in the past. There are approximately 15 
families who previously received scholarships that we 
anticipate supporting again. 

 18. I know that there are families who received 
our scholarships in the past and who are hoping to get 
the scholarship next year. 

 19. One family has been awarded a scholarship 
every year since the program’s beginning, and I know 
that this family is counting on it this year. This family 
is a single mother and her child who have an income of 
less than $20,000 and who rely on this scholarship 
each year to send the child to school. Without the schol-
arship, the mother may not be able to send her child to 
the school that is necessary for the child. 

 20. I know that there are other applicants who 
received scholarships in previous years and who are 
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expecting scholarships for the fall 2019 school year. 
Last year, we granted three scholarships for students 
to attend Cottonwood Day School, which specializes in 
disabled students who need to learn in alternative en-
vironments. We are expecting that these three families 
will be applying again for scholarships this year. 

 21. We also intended to add new students this 
year. Because many of our recipients graduate and no 
longer need their scholarships, many of our applicants 
are new each year. 

 22. We have scholarship funds for about 25 new 
families. Just in the past month, I have had multiple 
new families asking to apply for scholarships. Big Sky 
is a relatively new organization, but even with the lim-
ited exposure we have had, and the legal cloud from 
the litigation, more and more people inquire about the 
program each year. 

 23. We planned to start accepting applications 
for scholarships for the fall 2019 school year this 
spring and to start distributing the scholarships this 
summer. We were hoping to start accepting applica-
tions as early as March 2019 and to begin awarding 
scholarships as early as May 2019. 

 24. I was shocked when the Court struck down 
the entire program. I thought the only issue in the law-
suit was whether scholarships could be used for reli-
gious schools, not whether scholarships could be used 
for nonreligious schools. That is what I had told my 
families. None of us were expecting the Court to take 
scholarships away from everyone. 
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 25. I understand that this Court’s decision will 
go into effect on December 27, 2018. That is not enough 
time for us to accept and grant scholarship applica-
tions for any children. I am also not sure if I would be 
legally allowed to give out any scholarships between 
now and December 27, 2018. 

 26. If this Court’s decision were to go into effect 
this month, it will also create much confusion for our 
donors, as well as for what Big Sky needs to do with 
our current scholarship funds. 

 27. We desperately want to be able to give the 
money we raised to children this summer as scholar-
ships. 

 28. If we are not allowed to give this money out 
as scholarships, it will mean we will have about 
$20,000 in Big Sky’s financial account that we will not 
know what to do with. I do not know what we would 
legally be allowed to do with this money. It would be 
incredibly complicated to give it back to donors. 

 29. This difficulty is compounded by the fact that 
some of the donation money was received over a year 
ago and thus the donors have already received a tax 
credit for it. To give the money back to them now would 
mean they would receive a windfall. 

 30. So far, we have been unable to find any guid-
ance in the statute or this Court’s decision as to what 
to do with these funds. 

 31. If we could not give these funds as scholar-
ships, it would result in a tremendous administrative 
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and financial burden for us. It would seem wrong to put 
this money toward any other purpose, and I do not 
even know if using it for another purpose would com-
ply with the Court’s decision. We would have to find 
legal counsel, consult with an accountant, consult with 
the Montana Department of Revenue, and consult with 
the Internal Revenue Service to determine how to le-
gally use this money. We do not want to give this money 
back. We want to give it to the families who desperately 
need it for their children’s education. 

 32. I fervently hope this Court will allow us to 
give the scholarship money to children for the upcom-
ing school year, as the donors intended. The donors be-
lieved in this program and wanted to use their private 
donations to help children. 

 /s/ Ann Morren
  Ann Morren
 
SUBSCRIBED AND SWORN TO 
before me this 20th day of December, 2018: 

/s/ Melissa J. Moritz [Notary Stamp]
NOTARY PUBLIC  
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AFFIDAVIT OF MONICA WOELKERS 
IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR STAY OF JUDGMENT 
  

STATE OF MONTANA ) 
 ) ss: 
COUNTY OF CASCADE ) 

 MONICA WOELKERS, on oath, states: 

 1. I am a citizen of the United States, a resident 
of Montana, over the age of 18 years old, and fully com-
petent to make this affidavit. I knowingly and volun-
tarily make this affidavit based on my personal 
knowledge. If called as a witness, I could and would 
testify competently under oath as to the facts set forth 
below. 

 2. I am an administrative assistant at Great 
Falls Central Catholic High School, which is a private 
school in Great Falls, Montana. I have many responsi-
bilities, but my primary one is my work with students 
and families to help them with financial aid. I am the 
main point of contact for families receiving financial 
aid. 

 3. For the past three years, we have been accept-
ing students with scholarships from the Big Sky Schol-
arships program. Since that time, we have accepted six 
students from the Big Sky program. 

 4. The students with these scholarships are all 
lower income. This means that they come from families 
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that make $25,000 or less each year. The scholarships 
are incredibly important to the families and often 
mean the difference between being able to attend the 
school or not. 

 5. One family that comes to mind is a single mom 
who needed to put her son in a different environment. 
He had been bullied at his old school, and it was taking 
a big effect on him, both personally and academically. 
Because of the scholarship, he could switch into our 
school, where he has blossomed. He is now totally en-
gaged, both personally and academically, and his pro-
gress can only be described as stellar. He recently 
placed as one of the top two tennis players in the state. 
This scholarship has provided him and his family with 
opportunities that they were not getting before. His 
family is extremely grateful for the assistance because 
every penny matters. 

 6. Another family is a single mom who only had 
part-time work when she found out she was pregnant. 
Unfortunately, her baby had heart issues, and she 
needed to leave her work so that she could care full 
time for the child. At the time, her older daughter 
needed to be put into a different environment because 
the traditional public school was not working out for 
her. Due to this scholarship, she was able to obtain the 
resources to attend this school. Now she is excelling ac-
ademically, and her family is doing better with the 
peace of mind that the scholarship helps provide. 

 7. This scholarship plays a very important role 
in helping our students. The families do not have a lot 
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of resources, and every little bit helps. I fear that if the 
scholarships are taken away, many of these families 
will not be able to find the resources to attend school. 

 /s/ Monica Woelkers
  Monica Woelkers
 
SUBSCRIBED AND SWORN TO 
before me this 20 day of December, 2018: 

/s/ Jaymie D. Christian [Notary Stamp]
NOTARY PUBLIC Jaymie D. Christian
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AFFIDAVIT OF J. JEREMY MARSH 
IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR STAY OF JUDGMENT 
  

STATE OF MONTANA ) 
 ) ss: 
COUNTY OF FLATHEAD ) 

J. JEREMY MARSH, on oath, states: 

 1. I am a citizen of the United States, a resident 
of Montana, over the age of 18 years old, and fully com-
petent to make this affidavit. I knowingly and volun-
tarily make this affidavit based on my personal 
knowledge. If called as a witness, I could and would 
testify competently under oath as to the facts set forth 
below. 

 2. I am Head of School at Stillwater Christian 
School, which is a private Christian school in Kalispell, 
Montana. I oversee all the operations of the school, in-
cluding financial aid. 

 3. Since the Big Sky Scholarships program be-
gan, we have accepted students who receive the pro-
gram’s grants. In 2016, we had four Big Sky 
scholarship recipients; in 2017, we had 10; and this 
year, we have 18. 

 4. Our students who have received these scholar-
ships come from families who qualify for need-based 
financial assistance. Most of these families have a 
household income of $30,000 or less. Without the 
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scholarship, their children most likely would not be 
able to attend our school. 

 5. We have a student who lives with his grand-
parents. They live on Social Security as their sole in-
come and would not have the means for the student to 
attend our school without the scholarship. This is the 
student’s third year receiving the scholarship, which 
he relies on each year to attend our school. After mov-
ing from a difficult experience in public school, he is 
flourishing here and is a model student who contrib-
utes to the life of the school and sets the standard for 
other students. 

 6. We also have a kindergarten student whose 
mother is a single parent. She wanted her daughter to 
attend our school so that her daughter could have the 
safe and nurturing environment that she is missing 
without the consistent presence of her father. The 
mother works two or three jobs, including at our school 
part time, so that she can make ends meet and have 
her daughter attend school here. A major part of her 
ability to attend school here is the Big Sky Scholar-
ships program. 

 7. We have been promoting the Big Sky Scholar-
ships program and are worried that our students will 
not be able to receive their scholarships to get their ed-
ucation. We are very concerned that our 18 Big Sky 
scholarship students will no longer have the oppor-
tunity after the Supreme Court decision. 

 /s/ J. Jeremy Marsh
  J. Jeremy Marsh
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SUBSCRIBED AND SWORN TO 
before me this 20th day of December, 2018: 

/s/ Krystal Rosean [Notary Stamp]
NOTARY PUBLIC  
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AFFIDAVIT OF JERI ELLEN ANDERSON 
IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR STAY OF JUDGMENT 
  

STATE OF MONTANA ) 
 ) ss: 
COUNTY OF FLATHEAD ) 

 1. I am a citizen of the United States, a resident 
of Montana, over the age of 18 years old, and fully com-
petent to make this affidavit. I knowingly and volun-
tarily make this affidavit based on my personal 
knowledge. If called as a witness, I could and would 
testify competently under oath as to the facts set forth 
below. 

 2. I am a single mother raising my 11-year-old 
daughter, Emma. Emma is in the fifth grade at Stillwa-
ter Christian School. 

 3. I adopted Emma from China when she was 9 
months old. The entire process took 27 months. 

 4. Emma is academically gifted and loves to 
learn. 

 5. I went to public schools all my life, and there 
are public school teachers in my family. But after doing 
extensive research, I concluded that the public schools 
are not academically challenging enough for Emma. 

 6. When I learned about Stillwater Christian 
School, I knew I had to send Emma there. 
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 7. I made the decision to send Emma to Stillwa-
ter when I had just been laid off from my job at an in-
surance company. I got a new job at another insurance 
company, but initially I made $6 less an hour. Now, I 
make the same as I did six years ago. Finances are very 
tight, but I have always been determined to pay 
Stillwater’s tuition however I can 

 8. I am a Christian and appreciate that Stillwa-
ter teaches religious values. That was one of the main 
reasons that I chose Stillwater for Emma. My primary 
reason, however, is the rigorous academic education 
that it provides. 

 9. Emma’s teachers at Stillwater carefully guide 
her learning and frequently refer her to books in the 
school library so Emma can learn more about topics 
that interest her. Emma soaks it all up like a sponge. 

 10. When Emma was learning about how to 
build houses at school, she told me that Stillwater is 
“like my foundation. I’m going to just keep growing.” 

 11. I also really appreciate Stillwater’s open door 
policy that allows me to pop into Emma’s classrooms 
at any time. This was especially helpful when Emma 
was struggling with separation anxiety, from which 
adopted children sometimes suffer. 

 12. Stillwater has become like Emma’s second 
home, and she loves it there. 

 13. I am fortunate enough to receive some finan-
cial aid from Stillwater, and in return, I volunteer for 
Stillwater through a variety of tasks. My sister also 
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helps complete my required volunteer hours by helping 
judge Stillwater’s science fairs. 

 14. I work very hard and budget very carefully. 

 15. Yet paying the remaining tuition every 
month is still a serious struggle. I worry about it con-
stantly. I pray that I will be able to keep Emma at 
Stillwater. 

 16. In each of the last two school years, I was for-
tunate enough to receive a tax credit scholarship from 
Big Sky Scholarships for Emma. 

 17. Receiving the scholarships felt like a huge 
blessing, and I was very grateful for them. They made 
a real difference in our lives. 

 18. I was planning to reapply for another schol-
arship this spring—when Big Sky starts accepting ap-
plications—for the 2019 school year. As I received 
scholarships previously, it was my understanding that 
I was likely to receive another one for the 2019–2020 
school year. 

 19. When I learned about the Montana Supreme 
Court decision in Espinoza v. Montana Department of 
Revenue, I felt very disappointed and frustrated. 

 20. My daughter even read about the decision in 
the news and passionately discussed the decision for 
hours. She believes the scholarship program is very 
important, not just for her family but for all the other 
families that rely on it. 
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 21. If I am unable to receive a tax credit scholar-
ship, it will put an even greater strain on my finances 
and I will have to make additional financial sacrifices. 
I will also have to rely on my extended family for the 
extra money, even though I do not want to have to do 
that. 

 22. Emma is still eligible to receive scholarships 
under the program. 

 23. Stillwater Christian School is still a qualified 
education provider under the program statute 

 24. If this Court were to stay the effect of the 
Espinoza decision, I would apply for another tax credit 
scholarship as soon as Big Sky began accepting schol-
arship applications this spring. 

 /s/ Jeri Ellen Anderson
  Jeri Ellen Anderson
 
SUBSCRIBED AND SWORN TO 
before me this 19th day of December, 2018: 

/s/ Eric Hettinga [Notary Stamp]
NOTARY PUBLIC  
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AFFIDAVIT OF AMY WOOD 
IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR STAY OF JUDGMENT 
  

STATE OF MONTANA ) 
 ) ss: 
COUNTY OF FLATHEAD ) 

AMY WOOD, on oath, states: 

 1. I am a citizen of the United States, a resident 
of Montana, over the age of 18 years old, and fully com-
petent to make this affidavit. I knowingly and volun-
tarily make this affidavit based on my personal 
knowledge. If called as a witness, I could and would 
testify competently under oath as to the facts set forth 
below. 

 2. I am an Assistant Head of School of Cotton-
wood Day School, which is a private nonprofit school in 
Bozeman, Montana. The mission of our school is to pro-
vide a safe and nurturing environment to students 
with learning disabilities. Every student who comes 
here has a learning challenge and we work with them 
at their level to accommodate and differentiate the in-
struction to meet their academic needs. Cottonwood 
Day School’s specialized approach to instruction takes 
into consideration each student’s unique learning 
style. Our comprehensive team of reading, elementary, 
special-education teachers and speech and language 
therapists work collaboratively to ensure that the 
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goals and objectives of each child’s learning plan are 
met. 

 3. For the past two years, we have been accepting 
students with scholarships from the Big Sky Scholar-
ships organization. 

 4. Big Sky Scholarships helps meet the financial 
needs of our students. Parents want students to have 
an alternative learning program to set their children 
up for success. Big Sky helps parents help their chil-
dren. 

 5. For example, we have one family where there 
are four children, and one of them needs alternative 
instruction. Big Sky has helped that student achieve 
academic success by putting him into an environment 
that works well for him, and that he would not get in 
public school. 

 6. Having a Big Sky Scholarship for these fami-
lies and students provides them with a sense of hope 
that was lacking. I think this ruling will create a finan-
cial hardship on the families. Not being able to provide 
children with what they need to succeed is devastating 
for parents. 

 7. I strongly believe in this program. Big Sky has 
helped our students and families tremendously. There 
is nothing greater than seeing a family’s sense of relief 
when they receive the check from Big Sky and say 
“thank God.” It means that they have hope. It means 
that they can take advantage of this great opportunity 
and not feel that extra burden. 
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 8. Our children deserve the same opportunity for 
success as everyone else. This is an amazing program 
for our families that helps them navigate the chal-
lenges of having children with learning challenges. 

 /s/ Amy Wood 
  Amy Wood 
 
SUBSCRIBED AND SWORN TO 
before me this 19 day of December, 2018: 

/s/ Mikayla Sullivan [Notary Stamp]
NOTARY PUBLIC  
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William W. Mercer 
Holland & Hart LLP 
401 North 31st Street, Suite 1500  
P.O. Box 639 
Billings, Montana 59103-0639  
Telephone: (406) 252-2166  
Facsimile: (406) 252-1669 
Email: wwmercer@hollandhart.com 

Erica Smith (Admitted Pro Hac Vice) 
Richard D. Komer (Admitted Pro Hac Vice) 
Institute for Justice 
901 North Glebe Road, Suite 900  
Arlington, Virginia 22203  
Telephone: (703) 682-9320  
Facsimile: (703) 682-9321  
Email: esmith@ij.org 

Attorneys for Plaintiffs and Appellees 
 

IN THE SUPREME COURT  
OF THE STATE OF MONTANA  

Supreme Court Cause No. DA 17-0492 

KENDRA ESPINOZA, JERI ELLEN  
ANDERSON, and JAIME SCHAEFER, 

Plaintiffs and Appellees, 

  v. 

MONTANA DEPARTMENT OF REVENUE,  
and MIKE KADAS, in his official capacity  
as DIRECTOR of the MONTANA DEPARTMENT  
OF REVENUE, 

Defendants and Appellants. 
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----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 

AFFIDAVIT OF JENNA DODGE  
IN SUPPORT OF PLAINTIFFS’ MOTION  

FOR STAY OF JUDGMENT 
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

STATE. OF MONTANA ) 
 ) ss:  
COUNTY OF GALLATIN ) 

JENNA DODGE, on oath, states: 

 1. I am a citizen of the United States, a resident 
of Montana, over the age of 18 years old, and fully com-
petent to make this affidavit. I knowingly and volun-
tarily make this affidavit based on my personal 
knowledge. If called as a witness, I could and would 
testify competently under oath as to the facts set forth 
below. 

 2. I am the mother of four children, who I raise 
with my husband. 

 3. My oldest son is 8 years old, and he has a 
learning disability. 

 4. My son is unable to get the instruction that he 
needs in public school, so we send him to Cottonwood 
Day School. This is a specialized school that provides 
individualized instruction for the children who attend. 

 5. Our family does not feel strongly about public 
or private schools. We just want to have the best edu-
cation for our children. For our son, the best education 
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he can receive right now is not in public school but at 
Cottonwood. 

 6. The reason why public school is not the right 
option for him is that he would not receive the kind of 
attention he needs to help him flourish. At Cotton-
wood, there is a low student-to-teacher ratio, and the 
teachers customize the instruction for him. What this 
means is that he gets the individual attention that em-
powers him to learn what he is supposed to learn in a 
way that makes sense to him. 

 7. We rely on the Big Sky Scholarships program 
so that we can afford an education for our son. Until 
the Supreme Court decision came down, our family 
was absolutely planning on reapplying for the scholar-
ship. If we are not able to pull together enough re-
sources, it is very unlikely that he will be able to 
continue his education at Cottonwood. 

 8. I believe that if our son cannot attend Cotton-
wood, he will struggle in class both academically and 
socially. Right now, he has a great love of learning that 
has been cultivated by his teachers. If he could no 
longer attend, I would be worried that he would lose 
that love of learning and of school. I am very concerned 
that if he were put into a public school where he did 
not get this type of instruction, he would always feel 
left behind and this would affect his desire to learn his 
entire life. 

 9. My son loves this school, and I think if I told 
him that he could no longer attend, he would be heart-
broken. He loves his teachers, and they really care 
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about him. Seeing him no longer flourish would be a 
struggle not only for my son but for our family as well. 

 /s/ Jenna Dodge
  Jenna Dodge
 
SUBSCRIBED AND SWORN TO 
before me this 22nd day of December, 2018 

/s/ [Illegible] [NOTARY STAMP]
 NOTARY PUBLIC  
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William W. Mercer 
Holland & Hart LLP 
401 North 31st Street, Suite 1500  
P.O. Box 639 
Billings, Montana 59103-0639  
Telephone: (406) 252-2166  
Facsimile: (406) 252-1669 
Email: wwmercer@hollandhart.com 

Erica Smith (Admitted Pro Hac Vice) 
Richard D. Komer (Admitted Pro Hac Vice) 
Institute for Justice 
901 North Glebe Road, Suite 900  
Arlington, Virginia 22203  
Telephone: (703) 682-9320  
Facsimile: (703) 682-9321  
Email: esmith@ij.org 

Attorneys for Plaintiffs and Appellees 
 

IN THE SUPREME COURT  
OF THE STATE OF MONTANA  

Supreme Court Cause No. DA 17-0492 

KENDRA ESPINOZA, JERI ELLEN  
ANDERSON, and JAIME SCHAEFER, 

Plaintiffs and Appellees, 

  v. 

MONTANA DEPARTMENT OF REVENUE,  
and MIKE KADAS, in his official capacity  
as DIRECTOR of the MONTANA DEPARTMENT  
OF REVENUE, 

Defendants and Appellants. 
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------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

AFFIDAVIT OF KENDRA ESPINOZA  
IN SUPPORT OF PLAINTIFFS’ MOTION  

FOR STAY OF JUDGMENT 
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------ 

STATE OF MONTANA ) 
 ) ss:  
COUNTY OF FLATHEAD ) 

KENDRA ESPINOZA, on oath, states: 

 1. I am a citizen of the United States, a resident 
of Montana, over the age of 18 years old, and fully com-
petent to make this affidavit. I knowingly and volun-
tarily make this affidavit based on my personal 
knowledge. If called as a witness, I could and would 
testify competently under oath as to the facts set forth 
below. 

 2. I am a single mother raising my two daugh-
ters, Naomi and Sarah. Naomi is 13 years old and in 
seventh grade, and Sarah is 10 years old and in fifth 
grade. My daughters and I are all Christians. 

 3. Before my husband unexpectedly left in 2011, 
I home schooled my daughters. But after he left, my 
house went into foreclosure, and I had to get a job as a 
bookkeeper and put Naomi and Sarah in public school 
later that year. 

 4. I was not happy with my daughters’ public 
school. When Naomi started a daily Bible study for her 
friends that took place during recess, she was repeat-
edly bullied by other students and called a “goody  
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two-shoes.” In addition, Sarah was easily distracted 
and was struggling academically. 

 5. I was also concerned about my daughters’ 
peers in public school. For example, other students of-
ten used inappropriate language around my young 
girls. 

 6. When I first toured Stillwater Christian 
School in 2015, I had to hold back tears—I desperately 
wanted to send my children there but knew I could not 
afford the tuition on my salary. 

 7. I started working to raise tuition funds. For 
example, I raffled off handmade quilts and held two 
yard sales. I also got part-time work cleaning houses. 

 8. Naomi pitched in, too. She insisted on helping 
raise tuition funds by getting a job mowing lawns. 

 9. This fundraising and the extra jobs, combined 
with generous financial aid from Stillwater, provided 
me with enough funds to start sending my children to 
Stillwater Christian School. Today, I volunteer at the 
school in return for partial financial aid. 

 10. I started my girls at Stillwater in fall 2015. 
Now, both of my children are thriving at Stillwater. I 
love that the teachers are so warm to my daughters 
and to the other students. Every morning, all the 
teachers stand at the entrance of the school and wel-
come in the children. I also never worry about my 
daughters being bullied at Stillwater. Instead, my 
daughters have made close friends and feel very safe 
and happy there. 
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 11. Naomi is gifted musically and has been espe-
cially enjoying Stillwater’s extensive music program. 
And Sarah has gone from academically struggling to 
excelling in her classes—especially in her math class. 

 12. One major reason that I chose Stillwater 
is because I love that the school teaches the same 
Christian values that I teach at home. I believe these 
Christian values—including kindness, love, and com-
munity—create the safe and supportive environment 
at Stillwater that allows my children to thrive there. 

 13. It gives me great peace of mind to know that 
my children are happy at Stillwater. 

 14. But it is still a real financial struggle for me 
to pay the remaining tuition every month. I often 
worry that I will not have enough money to make the 
payments. I am especially concerned about the tuition 
increase at Stillwater when Naomi reaches high 
school. 

 15. I work very hard, and I cannot remember the 
last time I took a vacation. I am currently working 
three jobs to pay all our bills and the monthly tuition 
costs. I am working two janitorial jobs, along with my 
main job as an office manager. Both my girls contribute 
to tuition payments by helping with my janitorial 
work. They are grateful that this work allows them to 
stay at the school they love. 

 16. In the past few months, our financial situa-
tion has taken a turn for the worst. My ex-husband—
who would go for months at a time without contacting 



App. 153 

 

my daughters after he left us—is now fighting to 
amend our parenting plan to have extended visitation 
with the girls. I had to hire a lawyer at great expense 
for this custody battle. 

 17. My ex-husband does not contribute to tuition 
payments. 

 18. It would be a tremendous financial and psy-
chological relief for me if my children were to receive 
scholarships under Montana’s tax-credit scholarship 
program to help pay Stillwater’s tuition. 

 19. This year, I planned to apply for a tax-credit 
scholarship as soon as the scholarship organization, 
Big Sky Scholarships, began accepting applications 
this spring. 

 20. I was shocked when I learned of the Montana 
Supreme Court decision in Espinoza v. Montana De-
partment of Revenue declaring the state’s tax-credit 
scholarship program unconstitutional. 

 21. I was devastated for both my girls and for all 
the other families who need scholarships. 

 22. My girls would have been eligible to receive 
scholarships under the program. 

 23. Stillwater Christian School is a qualified ed-
ucation provider under the program statute. 

 24. If this Court were to stay the effect of the 
Espinoza decision, I would apply for tax credit scholar-
ships for both of my daughters as soon as Big Sky be-
gan accepting scholarship applications this spring. 
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 /s/ [Illegible] 
  Kendra Espinoza
 
SUBSCRIBED AND SWORN TO 
before me this 18th day of December, 2018 

/s/ Jenna Kintzler [NOTARY STAMP]
 NOTARY PUBLIC  
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William W. Mercer 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500  
P.O. Box 639 
Billings, Montana 59103-0639  
Telephone: (406) 252-2166  
Facsimile: (406) 252-1669 
Email: wwmercer@hollandhart.com 

Richard D. Komer (Admitted Pro Hac Vice) 
Erica Smith (Admitted Pro Hac Vice) 
Institute for Justice 
901 North Glebe Road, Suite 900  
Arlington, Virginia 22203  
Telephone: (703) 682-9320  
Facsimile: (703) 682-9321  
Email: dkomer@ij.org 
 esmith@ij.org 

ATTORNEYS FOR PLAINTIFFS  
 

MONTANA ELEVENTH JUDICIAL DISTRICT 
COURT, FLATHEAD COUNTY 

 
KENDRA ESPINOZA,  
JERI ELLEN ANDERSON, 
and JAIME SCHAEFER, 

   Plaintiffs, 

   v. 

) 
) 
) 
) 
) 
) 

Cause No. 
DV 15-1152A 

Judge David M. Ortley

AFFIDAVIT OF  
KENDRA ESPINOZA
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MONTANA DEPARTMENT 
OF REVENUE, and MIKE 
KADAS, in his official capac-
ity as DIRECTOR of the 
MONTANA DEPARTMENT 
OF REVENUE, 

   Defendants. 

 IN SUPPORT OF
PLAINTIFFS’  
MOTION FOR 

PRELIMINARY  
INJUNCTION 

 
STATE. OF MONTANA ) 
 ) ss:  
COUNTY OF FLATHEAD ) 

KENDRA ESPINOZA, on oath, states: 

 1. I am a single mother raising my two daugh-
ters, Naomi and Sarah. Naomi is 10 years old and in 
the 4th grade, and Sarah is 7 years old and in the 2nd 
grade. My daughters and I are all Christians. 

 2. Before my husband unexpectedly left, I home-
schooled my daughters. But after he left, my house 
went into foreclosure, and I had to get a job as a 
bookkeeper and put Naomi and Sarah in public school. 

 3. I was not happy with my daughters’ public 
school. When Naomi started a daily Bible study for her 
friends that took place during recess, she was repeat-
edly bullied by other students and called a “goody two 
shoes.” In addition, Sarah was easily distracted and 
was struggling academically. 

 4. I was also concerned about my daughters’ 
peers in public school. For example, other students 
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often used inappropriate language around my young 
girls. 

 5. When I first toured Stillwater Christian 
School, I had to hold back tears; I desperately wanted 
to send my children there, but knew I could not afford 
the tuition on my salary. 

 6. I started working to raise tuition funds. For 
example, I raffled off handmade quilts and held two 
yard sales. I also got part-time work cleaning houses. 

 7. Naomi insisted on helping raise tuition funds 
by getting a job mowing lawns. 

 8. This fundraising and the extra jobs, combined 
with generous financial aid from Stillwater, allowed 
me enough funds to start sending my children to 
Stillwater Christian School. I volunteer at the school 
in return for the financial aid. 

 9. Now both my children are thriving at Stillwa-
ter. I love that the teachers are so warm to my daugh-
ters and to the other students. Every morning, for 
instance, all the teachers stand in their classroom 
doorways and welcome in the children. I also never 
worry about my daughters being bullied at Stillwater. 

 10. An additional, and very important, reason 
that I chose Stillwater is because I am a Christian and 
I love that the school teaches the same Christian val-
ues that I teach at home. 

 11. It gives me great peace of mind to know that 
my children are happy at Stillwater. 



App. 158 

 

 12. But it is still a real financial struggle for me 
to pay the remaining tuition every month. I often 
worry that I will not have enough money to make the 
payments. I am especially concerned about the tuition 
increase at Stillwater when Naomi reaches high 
school. 

 13. I work very hard, and I cannot remember the 
last time I took a vacation. 

 14. It would be a tremendous financial and psy-
chological relief for me if my children were to receive 
scholarships under Montana’s new scholarship tax-
credit program to help pay Stillwater’s tuition. 

 15. My girls are eligible to receive scholarships 
under the program. 

 16. Stillwater Christian School is a qualified ed-
ucation provider under the program statute. 

 17. Because of the Department of Revenue’s 
Rule 1, my girls and I could not use the scholarships at 
the school of our choice, Stillwater Christian School—
simply because Stillwater is a religious school. 

 18. I am only aware of one nonreligious private 
school near me, Kalispell Montessori School, which 
only serves grades 1st to 8th. I do not wish to send my 
daughters to this school because it does not teach 
Christian values, and moreover, I could not send my 
daughters to high school there. I instead wish to use 
program scholarships to continue sending my daugh-
ters to Stillwater until they graduate high school. 
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 19. But for Rule 1, I would apply for program 
scholarships for both of my daughters as soon as an SO 
begins accepting scholarship applications. 

 20. If the Department is not enjoined from en-
forcing Rule 1, my family will be harmed. As long as 
the rule is in effect, SOs will not be able to flourish, 
which will be to the detriment of my family and  
similarly-situated families. 

 /s/ Kendra Espinoza
  Kendra Espinoza
 
SUBSCRIBED AND SWORN TO 
before me this 22nd day of January, 2016 

/s/ Terri Rasmussen  
 NOTARY PUBLIC  
 
[NOTARY STAMP] 
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William W. Mercer 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500  
P.O. Box 639 
Billings, Montana 59103-0639  
Telephone: (406) 252-2166  
Facsimile: (406) 252-1669 
Email: wwmercer@hollandhart.com 

Richard D. Komer (Admitted Pro Hac Vice) 
Erica Smith (Admitted Pro Hac Vice) 
Institute for Justice 
901 North Glebe Road, Suite 900  
Arlington, Virginia 22203  
Telephone: (703) 682-9320  
Facsimile: (703) 682-9321  
Email: dkomer@ij.org 
 esmith@ij.org 

ATTORNEYS FOR PLAINTIFFS  
 

MONTANA ELEVENTH JUDICIAL DISTRICT 
COURT, FLATHEAD COUNTY 

 
KENDRA ESPINOZA,  
JERI ELLEN ANDERSON, 
and JAIME SCHAEFER, 

   Plaintiffs, 

   v. 

) 
) 
) 
) 
) 
) 

Cause No. 
DV 15-1152A 

Judge David M. Ortley

AFFIDAVIT OF  
JERI ELLEN 
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MONTANA DEPARTMENT 
OF REVENUE, and MIKE 
KADAS, in his official capac-
ity as DIRECTOR of the 
MONTANA DEPARTMENT 
OF REVENUE, 

   Defendants. 

 ANDERSON IN 
SUPPORT OF 
PLAINTIFFS’  
MOTION FOR 

PRELIMINARY 
INJUNCTION 

 
STATE. OF MONTANA ) 
 ) ss:  
COUNTY OF FLATHEAD ) 

JERI ELLEN ANDERSON, on oath, states: 

 1. I am a single mother raising my 8-year-old 
daughter, Emma. Emma is in the second grade at 
Stillwater Christian School. Emma and I are both 
Christians. 

 2. I adopted Emma from China when she was 9 
months old. The entire process took 27 months. 

 3. Emma is academically gifted and loves to 
learn. 

 4. I went to public schools all my life, and there 
are public school teachers in my family. But I am not 
satisfied with my local public schools because, in talk-
ing to my friends and their children using the public 
schools, I concluded that the public schools are not ac-
ademically challenging enough for Emma. 

 5. When I learned about Stillwater, I knew I had 
to send Emma there. 
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 6. I made the decision to send Emma to Stillwa-
ter when I had just been laid off from my job at an in-
surance company. I got a new job at another insurance 
company, but I now make $6 dollars less an hour. Nev-
ertheless, I was determined to pay Stillwater’s tuition 
however I could. 

 7. I am a Christian and appreciate that Stillwa-
ter teaches religious values. That was one of the main 
reasons that I chose Stillwater for Emma. 

 8. My primary reason for choosing Stillwater is 
the rigorous academic education that it provides. 

 9. Emma’s teachers at Stillwater carefully guide 
her learning and frequently refer her to books in the 
school library so Emma can learn more about topics 
that interest her. Emma soaks it all up like a sponge. 

 10. When Emma was learning about how to 
build houses at school, she told me that Stillwater is 
“like my foundation. I’m going to just keep growing.” 

 11. I also really appreciate Stillwater’s open door 
policy that allows me to pop into Emma’s classrooms 
at any time. This was especially helpful when Emma 
was initially struggling with separation anxiety. 

 12. Stillwater has become like Emma’s second 
home, and she loves it there. 

 13. I am fortunate enough to receive some finan-
cial aid from Stillwater, and in return, I volunteer for 
Stillwater’s high school drama production. My sister 
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also helps complete my required volunteer hours by 
helping judge Stillwater’s science fairs. 

 14. I work very hard and budget very carefully. 

 15. Yet, paying the remaining tuition every 
month is still a serious struggle. I worry about it con-
stantly. I pray that I will be able to keep Emma at 
Stillwater. 

 16. It would be a tremendous financial and psy-
chological relief for me if Emma were to receive a schol-
arship under Montana’s new tax credit scholarship 
program to help pay her tuition. 

 17. Emma is eligible to receive a scholarship un-
der the program. 

 18. Stillwater Christian School is a qualified ed-
ucation provider under the program statute. 

 19. Because of the Department of Revenue’s new 
Rule 1, Emma and I could not use the scholarship to 
attend the school of our choice, Stillwater Christian 
School—simply because Stillwater is a religious 
school. 

 20. I am aware of only one nonreligious private 
school near me, Kalispell Montessori School. I do not 
wish to send Emma to this school because it only goes 
to the 8th grade. I instead wish to use program schol-
arships to continue sending my daughter to Stillwater 
through 12th grade. 
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 21. If not for Rule 1, I would apply for a program 
scholarship for Emma to attend Stillwater as soon as 
an SO begins accepting applications. 

 22. If the Department is not enjoined from en-
forcing Rule 1, my family will be harmed. As long as 
the rule is in effect, SOs will not be able to flourish, 
which will be to the detriment of my family and simi-
larly-situated families. 

 /s/ Jerri Ellen Anderson
  Jeri Ellen Anderson
 
SUBSCRIBED AND SWORN TO 
before me this 22 day of January, 2016 

/s/ Jennifer J. Hescher [NOTARY STAMP]
 NOTARY PUBLIC  
 

 
  



App. 165 

 

William W. Mercer 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500  
P.O. Box 639 
Billings, Montana 59103-0639  
Telephone: (406) 252-2166  
Facsimile: (406) 252-1669 
Email: wwmercer@hollandhart.com 

Richard D. Komer (Admitted Pro Hac Vice) 
Erica Smith (Admitted Pro Hac Vice) 
Institute for Justice 
901 North Glebe Road, Suite 900  
Arlington, Virginia 22203  
Telephone: (703) 682-9320  
Facsimile: (703) 682-9321  
Email: dkomer@ij.org 
 esmith@ij.org 

ATTORNEYS FOR PLAINTIFFS  
 

MONTANA ELEVENTH JUDICIAL DISTRICT 
COURT, FLATHEAD COUNTY 

 
KENDRA ESPINOZA,  
JERI ELLEN ANDERSON, 
and JAIME SCHAEFER, 

   Plaintiffs, 

   v. 

) 
) 
) 
) 
) 
) 

Cause No. 
DV 15-1152A 

Judge David M. Ortley

AFFIDAVIT OF  
JAMIE SCHAEFER
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MONTANA DEPARTMENT 
OF REVENUE, and MIKE 
KADAS, in his official capac-
ity as DIRECTOR of the 
MONTANA DEPARTMENT 
OF REVENUE, 

   Defendants. 

 IN SUPPORT OF
PLAINTIFFS’  
MOTION FOR 

PRELIMINARY  
INJUNCTION 

 
STATE. OF MONTANA ) 
 ) ss:  
COUNTY OF FLATHEAD ) 

JAIME SCHAEFER, on oath, states: 

 1. My husband and I have two children: Ellie is 
12 and in 7th grade, and Jake is 9 and in 4th grade. We 
are all Christians. 

 2. At first, I had Ellie in public school. But I was 
disappointed in the academic expectations there. For 
instance, Ellie already knew how to read in kindergar-
ten, but her class was still learning the alphabet. 

 3. So I began homeschooling Ellie, and then did 
the same for my son. After a few years, I felt my chil-
dren were ready for a more competitive environment 
and I wanted to put them back into school. I began re-
searching our options, and liked what I learned about 
Stillwater Christian School. 

 4. So I got a job as an accountant to help pay tu-
ition. Fortunately, we also receive some financial aid 
from Stillwater for both children. 
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 5. My children are thriving at Stillwater. I am 
impressed that they are already learning speech and 
debate and that they can participate in Stillwater’s 
well-developed music program. I especially like that 
my children’s classmates are from likeminded families 
that teach similar values. 

 6. A very important reason that I chose Stillwa-
ter for my children is that the school teaches the same 
Christian values that I teach at home. 

 7. I am very involved at Stillwater. I coached the 
volleyball team and also volunteer 30 hours a year 
there, including by helping in the classrooms, chaper-
oning field trips, making bulletin boards, and helping 
fundraise. 

 8. But paying tuition every month is a huge 
struggle for my family. It is like a second mortgage pay-
ment. It is a year-by-year decision whether we can 
keep their children at Stillwater. 

 9. It would be a significant financial and psycho-
logical relief to my family if we were to receive schol-
arships for our children under Montana’s new tax-
credit scholarship program to continue sending our 
children to Stillwater. 

 10. My two children are eligible for scholarships 
under the program. 

 11. Stillwater Christian School is a qualified ed-
ucation provider under the program statute. 
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 12. Because of the Department of Revenue’s new 
Rule 1, I could not use the scholarships at the school of 
my choice, Stillwater Christian School—simply be-
cause Stillwater is a religious school. 

 13. I am aware of only one nonreligious private 
school near me, Kalispell Montessori School, which 
serves grades 1st to 8th. I do not wish to send my chil-
dren to this school because my family loves Stillwater. 
Moreover, I know of no nonreligious private high school 
nearby and Ellie is soon to enter high school. I instead 
wish to use program scholarships to continue sending 
my children to Stillwater through high school. 

 14. But for Rule 1, I would apply for program 
scholarships for both of my children to attend Stillwa-
ter as soon as an SO begins accepting applications. 

 15. If the Department is not enjoined from en-
forcing Rule 1, my family will be harmed. As long as 
the rule is in effect, SOs will not be able to flourish, 
which will be to the detriment of my family and  
similarly-situated families. 

 /s/ Jaime Schaefer
  Jaime Schaefer
 
SUBSCRIBED AND SWORN TO 
before me this 27th day of January, 2016 

/s/ [Illegible] [NOTARY STAMP]
 NOTARY PUBLIC  
 

 




