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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 18-1858

'KATHERINE R. DAUPHIN,

Plaintiff - Appellee,
V. _ |

BEVERLY L. HENNAGER,

Defendant - Appellant,
and

LOUIS A. JENNINGS,

Defendant.

Appeal from the United States District Court for the East-
ern District of Virginia, at Alexandria. Liam O’Grady, Dis-
trict Judge. (1:15-cv-00149-LO-TCB)

Submitted: November 7,2018 Decided: December 3, 2018

Before AGEE, KEENAN, and FLOYD, Circuit Judges.

Affirmed by unpublished per curiam opinion.

- Beverly L. Hennager, Appellant Pro Se.
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Unpublished opinions are not binding precedent in
this circuit.

PER CURIAM:

- Beverly L. Hennager appeals the district court’s
order adopting the magistrate judge’s recommenda-
tion to validate an attorney’s charging lien filed by
Hennager’s former law firm, Troutman Sanders LLP.
We have reviewed the record and find no reversible er-
ror. Accordingly, we grant Troutman Sanders’ motion
to intervene and affirm for the reasons stated by the
district court. See Dauphin v. Hennager, No. 1:15-cv-
00149-LO-TCB (E.D. Va. June 15, 2018). We deny
Hennager’s application to proceed in forma pauperis.
We dispense with oral argument because the facts and
legal contentions are adequately presented in the ma-
terials before this court and argument would not aid
the decisional process. '

AFFIRMED
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

KATHERINE R. DAUPHIN,

)
o )
Plaintiff, )

v ) Case No. 1:15-cv-149

' Hon. Liam O’Grady
LOUIS A. JENNINGS, ET AL., ;
Defendants. )

ORDER

This matter comes before the Court on the Report
and Recommendation (R&R) of United States Magis-
trate Judge Theresa Carroll Buchanan, dated May 30,
2018, addressing the validity of charging liens entered
by Troutman Sanders LLP (Troutman), former counsel
to defendants Beverly Hennager and Louis A. Jennings,
Jr. Dkt. 507. Ms. Hennager filed a timely objection to
the Report and Recommendation. Dkt. 509. The Court
has reviewed the notices of charging liens, the under-
lying documents, and Ms. Hennager’s objections. For
good cause and the reasons that follow, the Court
ADOPTS the findings and recommendation of Judge
Buchanan.

In opposition to Judge Buchanan’s Report and Rec-
ommendation, Ms. Hennager makes five arguments.
First, she contends that Troutman’s lien pertaining to
her is invalid because Troutman did not recover money
for her or obtain an award for money damages. Second,
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she contends that Troutman can only place a charging
lien on money recovered for the client through the law-
yer’s work and that Troutman did not recover anything
for her to which she was not otherwise entitled. Third,
she contends that the Court does not have jurisdic-
tion to impose a charging lien because such decision is
outside the scope of the settlement agreement in this
matter. Fourth, she contends that Troutman argued
against her interest during her appeal before the
Fourth Circuit and that, consequently, the firm was in
effect representing this Court’s orders on appeal, cre-
ating a conflict of interest for this Court which must
result in recusal. Finally, she contends that imposing a
charging lien would violate the mandate of the Fourth
Circuit Court of Appeals to distribute the remaining
assets consistent with the settlement agreement.

Ms. Hennager’s first and second arguments were
addressed and rejected in Judge Buchanan’s Report
and Recommendation. Dkt. 507, p. 5, n. 1. As Judge
Buchanan noted, Ms. Hennager’s engagement letter
with Troutman was not a. contingent fee contract —
her obligation to pay for services was not outcome-
- dependent. Ms. Hennager’s contention that this result
suggests that the Court was improperly holding the
money at issue in this case is simply not supported by
the facts, law, or logic. While Ms. Hennager and the
other parties to this case disputed ownership over the
money, the money needed to be secured by the Court
until resolution of the dispute and Hennager con-
tracted with Troutman to represent her in pursuing
that resolution. "
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Ms. Hennager’s remaining arguments are equally
unavailing. First, the Court has jurisdiction over this
case and has jurisdiction under VA. CODE § 54.1-3932(A)
to secure funds pursuant to charging liens. Second,
Ms. Hennager has previously moved for this Court’s
recusal on this very ground and the Court has denied
- that motion. As a matter of fact and law, Troutman was
not representing this Court’s orders on appeal. This
Court did not contract with Troutman, Ms. Hennager
did. Accordingly, the Court will not recuse itself in this
matter. Lastly, the mandate rule is inapplicable here.
The Fourth Circuit has not ruled on the validity of
Troutman Sanders’s charging liens and the Fourth
Circuit’s decisions affirming this Court’s rulings do not
deprive this Court of authority to ensure that the final
distribution of funds is carried out lawfully. The lawful
distribution requires the Court to consider legally-au-
thorized liens placed on a party’s entitled distribution.
For these reasons and for good cause, Ms. Hennager’s
objections to the R&R are overruled.

Accordingly, for these reasons, the reasons cited by
Judge Buchanan, and for good cause shown, the Court
finds Troutman Sanders LLP’s charging liens to be
- valid. The Court ORDERS that $76,409.51 be de-
ducted from the individual proceeds payable to Beverly
Hennager and paid to Troutman Sanders LLP. The
Court further ORDERS that $40,672.54 be deducted
from the individual proceeds payable to Louis Jen-
nings, Jr. and paid to Troutman Sanders LLP.



App. 6

It is SO ORDERED.
/s/ Liam O’Grady

June 15, 2018 Liam O’Grady
Alexandria, Virginia United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

KATHERINE R. DAUPHIN,
Plaintiff,

)
).
V. % Civ. No. 1:15-cv-149
»)
)

LOUIS A. JENNINGS, JR., et al.
Defendants.

REPORT AND RECOMMENDATION
(Filed May 30, 2018)

THESE MATTERS come before the Court on
Troutman Sanders LLP’s Notice of Attorneys’ Charg-
ing Lien (Dkt. 427) and Troutman Sanders LLP’s Sec-
ond Notice of Attorneys’ Charging Lien (Dkt. 465). For
the reasons stated below, the undersigned recommends
that the amounts of Troutman Sanders LLP’s charging
liens be deducted from the individual proceeds payable
to Beverly Hennager and Louis A. Jennings, Jr.

I. BACKGROUND

This case’s long and tumultuous background has
been set forth in numerous other orders, opinions, and
reports of this Court. As such, the undersigned will
only focus on the background relevant to Troutman
Sanders LLP’s notices of attorneys’ charging liens.

At a settlement conference on August 10, 2015, the
parties entered into a settlement agreement which ap-
proved the appointment of a Special Master to perform
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a number of specifically designated tasks associated
with an orderly disposition of the properties at ques-
tion in this case, including sale or lease, and to deter-
mine amounts that may be due and owing to the
partnership by the parties and by its former tenant,
Jennings Motor Company. (Dkt. 67.) The Court then
appointed the Honorable Paul F. Sheridan as Special
Master to perform these duties. The Special Master
was also empowered to employ counsel and consult-
ants as necessary to carry out his duties. The Special
Master, with the Court’s blessing, utilized counsel for
all parties to assist him by performing specifically
assigned tasks. In addition, counsel was required to
prepare pleadings and present facts and evidence on
behalf of their clients at hearings before the Special.
Master.

On January 12, 2017, defendants and counter-
claimants Beverly L. Hennager and Louis A. Jennings,
Jr., each signed an Engagement Agreement with
Troutman Sanders LLP agreeing that the firm would
represent them in this case, including in proceedings
involving the Special Master. Subsequently, on Janu-
ary 12, 2017, Stephen C. Piepgrass of Troutman Sand-
ers LLP entered an appearance as attorney of record
for Mr. Jennings and Ms. Hennager. (Dkt. 253.) On Feb-
ruary 23, 2017, William H. Hurd of Troutman Sanders
LLP entered an appearance as attorney of record for
Mr. Jennings and Ms. Hennager. (Dkt. 315.) On April
13, 2017, Mr. Piepgrass and Mr. Hurt filed a motion to
withdraw as counsel for Ms. Hennager, citing Ms. Hen-
nager’s request that they withdraw their representation
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of her. (Dkt. 359.) On May 3, 2017, the Court granted
the motion to withdraw as counsel and Mr. Piepgrass’s

and Mr. Hurt’s representation of Ms. Hennager was
terminated. (Dkt. 392.)

After terminating their representation of Ms. Hen-
nager, Mr. Piepgrass and Mr. Hurt continued to repre-
sent Mr. Jennings. On May 23, 2017, Mr. Jennings
agreed in a signed agreement that he owed Troutman
Sanders LLP payment for its representation for him
and that such payment and any additional sums would
be paid from a distribution of funds by this Court or
the Special Master. On July 17, 2017, Mr. Piepgrass
and Mr. Hurt filed a motion to withdraw as counsel for
Mr. Jennings, citing Mr. Jenning’s request that they
withdraw their representation of him. (Dkt. 419.) On
July 31, 2017, the Court granted the motion to with-
draw as counsel and Mr. Piepgrass’s and Mr. Hurt’s
representation of Mr. Jennings was terminated. (Dkt.
426.)

On August 1, 2017, Troutman Sanders LLP filed a
Notice of Attorneys’ Charging Lien pursuant to Vir-
ginia Code § 54.1-3932. (Dkt. 427.) The notice stated
that Ms. Hennager owed Troutman Sanders LLP a to-
tal amount of $76,409.51 pursuant to the terms of the
Engagement Agreement between Ms. Hennager and
Troutman Sanders LLP dated January 12, 2017. On
August 8, 2017, Ms. Hennager filed an objection to
Troutman Sanders LLP’s Notice of Attorneys’ Charg-
ing Lien. (Dkt. 433.) On February 21, 2018, Ms. Hen-
nager again filed an objection to Troutman Sanders
LLP’s Notice of Attorneys’ Charging Lien. (Dkt. 473.)
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On February 15, 2018, Troutman Sanders LLP
~ filed a Second Notice of Attorneys’ Charging Lien pur-
suant to Virginia Code § 54.1-3932. (Dkt. 465.) The no-
tice stated that Mr. Jennings owed Troutman Sanders
LLP a total amount of $40,672.54 pursuant to the
terms of the Engagement Agreement between Mr. Jen-
nings and Troutman Sanders LLP dated January 12,
2017. On February 21, 2018, Mr. Jennings filed an ob-
jection to Troutman Sanders LLP’s Second Notice of
Attorneys’ Charging Lien. (Dkt. 470.)

On May 11, 2018, the Special Master issued a sta-
tus report that including [sic] a final account that iden-
tified the remaining distribution of assets to which
each party is entitled, in accordance with various or-
ders of the Court. (Dkt. 501.) Because they were not yet
addressed by orders of the Court, Troutman Sanders
LLP’s charging liens were not included on the Special
Master’s final account. ”

II. LEGAL STANDARD

Virginia Code § 54.1-3932 governs attorney’s charg-
ing liens, stating in relevant part:

Any person having or claiming a right of ac-
tion sounding in tort, or for liquidated or
unliquidated damages on contract or for a
cause of action for annulment or divorce, may
contract with any attorney to prosecute the
same, and the attorney shall have a lien upon
the cause of action as security for his fees for
any services rendered in relation to the cause
- of action or claim. When any such contract is



App. 11

made, and written notice of the claim of such
lien is given to the opposite party, his attorney
or agent, any settlement or adjustment of the
cause of action shall be void against the lien
so created, except as proof of liability on such
cause of action.

VA. CODE § 54.1-3932(A). In accordance with Virginia
Code § 54.1-3932, “[a]bsent overreaching on the part of
an attorney, contracts for legal services are valid and
when those services have been performed as contem-
plated in the contract, the attorney is entitled to the
fee fixed in the contract and to the lien granted by the
statute.” Heinzman v. Fine, Fine, Legum, & Fine, 217
Va. 958, 962, 234 S.E.2d 282, 285 (1977) (footnote omit-
ted).! ’

III. ANALYSIS

, Troutman Sanders LLP has given the Court notice
with regards to two attorneys’ charging liens: one for
its representation of Ms. Hennager and one for its rep-
resentation of Mr. Jennings. In light of the Special

! Both Ms. Hennager and Mr. Jennings cite Heinzman v. Fine,
Fine, Legum, & Fine to argue that a contract for legal services
does not compel a client to pay the agreed upon amount. However,
such a proposition as explained in Heinzman only applies to con-
tingent fee contracts. See Heinzman, 217 Va. at 964, 234 S.E.2d
at 286 (holding that an attorney is entitled to a fee based upon
quantum meruit for services rendered when the legal services
contract is a contingent fee contract). Because the Engagement
Agreement that Ms. Hennager and Mr. Jennings entered into
with Troutman Sanders LLP is not a contingent fee contract, the
ultimate holding from Heinzman is not the applicable law in this
case.
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Master’s final accounting, it is appropriate for the
Court to determine the validity of Troutman Sanders
LLP’s charging liens. The undersigned considers each
charging lien in turn.

A. Charging Lien for
Representation of Ms. Hennager

Troutman Sanders LLP asserts that Ms. Hen-
. nager owes Troutman Sanders LLP a total amount of
$76,409.51 pursuant to the terms of the Engagement
Agreement between Ms. Hennager and Troutman
Sanders LLP dated January 12, 2017.

Upon consideration of the Engagement Agreement
and Troutman Sanders LPP’s subsequent representa-
tion of Ms. Hennager, the undersigned determines that
the Engagement Agreement is a valid contract for le-
gal services, and Troutman Sanders LLP’s services
have been performed in accordance with the Engage-
ment Agreement. In particular, Ms. Hennager agreed
to a legal services contract that involved hourly rates
for various attorneys at Troutman Sanders LLP to
work on her case with the ultimate goal of obtaining
payment from the proceeds of sale of properties by the
Special Master without Ms. Hennager having to relin-
quish any claims or sign any waivers of her rights. The
Engagement Agreement is clear and unambiguous in
stating that payment by Ms. Hennager was required
for the work devoted by Troutman Sanders LLP to at-
tempt to accomplish the ultimate goal of representa-
tion, regardless as to whether that ultimate goal was



App. 13

fully accomplished. Therefore, Troutman Sanders LLP
is entitled to the fees fixed in the Engagement Agree-
ment and the statutory charging lien asserting its en-
titlement to those fees, meaning that Ms. Hennager
owes Troutman Sanders LLP $76,409.51. It is appro-
priate for those fees to be paid from the individual pro-
ceeds payable to Ms. Hennager.

B. Charging Lien for
Representation of Mr. Jennings

Troutman Sanders LLP asserts that Mr. Jennings
owes Troutman Sanders LLP a total amount of
$40,672.54 pursuant to the terms of the Engagement
Agreement between Mr. Jennings and Troutman Sand-
ers LLP dated January 12, 2017. Troutman Sanders
LLP further asserts that Mr. Jennings agreed that he
owed Troutman Sanders LLP payment and that such
payment and any additional sums would be paid from
a distribution of funds by this Court or the Special
Master, as per a signed agreement dated May 23, 2017.

Upon consideration of the Engagement Agree-
ment and Troutman Sanders LPP’s subsequent repre-
sentation of Mr. Jennings, the undersigned determines
that the Engagement Agreement is a valid contract for
legal services, and Troutman Sanders LLP’s services
have been performed in accordance with the Engage-
ment Agreement. In particular, Mr. Jennings agreed
to a legal services contract that involved hourly rates
for various attorneys at Troutman Sanders LLP to
work on his case with the ultimate goal of obtaining
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payment from the proceeds of sale of properties by the
Special Master without Mr. Jennings having to relin-
quish any claims or sign any waivers of his rights. The
Engagement Agreement is clear and unambiguous in
stating that payment by Mr. Jennings was required for
the work devoted by Troutman Sanders LLP to at-
tempt to accomplish the ultimate goal of representa-
tion, regardless as to whether that ultimate goal was
fully accomplished. Therefore, Troutman Sanders LLP
is entitled to the fees fixed in the Engagement Agree-
ment and the statutory charging lien asserting its en-
titlement to those fees, meaning that Mr. Jennings
owes Troutman Sanders LLP $40,672.54. It is appro-
priate for those fees to be paid from the individual pro-
ceeds payable to Mr. Jennings, especially in light of Mr.
Jennings agreeing to such a deduction from his indi-
vidual proceeds as per his signed agreement with
Troutman Sanders LLP dated May 23, 2017.

IV. RECOMMENDATION

For the reasons outlined above, the undersigned
U.S. Magistrate Judge recommends that Troutman
Sanders LLP’s charging liens be found valid, that
$76,409.51 be deducted from the individual proceeds
payable to Beverly L. Hennager and paid to Troutman
Sanders LLP, and that $40,672.54 be deducted from
the individual proceeds payable to Louis A. Jennings,
Jr., and paid to Troutman Sanders LLP.
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NOTICE

The parties are advised that objections to this Re-
port and Recommendation, pursuant to 28 U.S.C. § 636
and Rule 72(b) of the Federal Rules of Civil Procedure,
must be filed within fourteen (14) days of its service.
Failure to object to this Report and Recommendation
waives appellate review of any judgment based on it.

/s/ Theresa Carroll Buchanan
THERESA CARROLL
BUCHANAN
UNITED STATES
DISTRICT JUDGE

May 30, 2018
Alexandria, Virginia
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

- KATHERINE R. DAUPHIN,

)
)
Plaintiff, )
V. ; Civil Action No.
1:15-¢v-149
LOUIS A. JENNINGS, JR., .
and ; LO/TCB
BEVERLY L. HENNAGER, )
Defendants. )

ORDER

THIS DAY CAME Troutman Sanders LLP, upon
its Motion to Seal Certain Materials.

UPON CONSIDERATION WHEREOF, and for
good cause shown, it is hereby ORDERED that Exhib-
its A and B to Troutman Sanders’ Notice of Attorneys’
Charging Lien shall be placed and kept under seal.

ENTERED: 8/8/17

/s/ Theresa Carroll Buchanan
uU.Ss. Magistrate Judge




