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QUESTION PRESENTED

Whether a state drug offense must categorically
match the elements of a generic analogue offense,
including with respect to the mens rea for any potential
accomplice liability, in order to qualify as a “serious
drug offense” under the Armed Career Criminal Act of
1984, 18 U.S.C. 924(e)(2)(A)(i).
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In the Supreme Court of the United States

No.
UNITED STATES OF AMERICA, PETITIONER

.
ERIC QUINN FRANKLIN

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States,
respectfully petitions for a writ of certiorari to review
the judgment of the United States Court of Appeals for
the Ninth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, 1a-17a)
is reported at 904 F.3d 793. A prior opinion of the court of
appeals (App., tnfra, 57a-61a) is not published in the Fed-
eral Reporter but is reprinted at 650 Fed. Appx. 391.

JURISDICTION

The judgment of the court of appeals was entered on
September 13, 2018. A petition for rehearing was
denied on November 30, 2018 (App., infra, 102a-103a).
The jurisdiction of this Court is invoked under 28 U.S.C.
1254(1).
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STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are reprinted in the
appendix to this petition. App., infra, 104a-126a.

STATEMENT

Following a jury trial in the United States District
Court for the Western District of Washington, respond-
ent was convicted on two counts of unlawful distribution
of cocaine base, in violation of 21 U.S.C. 841(a)(1) and
(b)(1)(C); one count of unlawful possession with intent
to distribute cocaine and cocaine base, in violation of
21 U.S.C. 841(a)(1) and (b)(1)(C); one count of posses-
sion of a firearm in furtherance of a drug-trafficking
crime, in violation of 18 U.S.C. 924(c)(1)(A); and one
count of unlawful possession of a firearm after a previ-
ous felony conviction, in violation of 18 U.S.C. 922(g)(1),
and 924(a)(2) and (e)(1). App., infra, 43a, 45a. Respond-
ent was sentenced to 240 months of imprisonment, to be
followed by three years of supervised release. Id. at 46a,
48a. The court of appeals affirmed respondent’s convie-
tions, but vacated his sentence and remanded for a new
sentencing hearing. Id. at 57a-61a. On remand, the dis-
trict court resentenced respondent to 240 months of
imprisonment, to be followed by three years of super-
vised release. Id. at 89a, 91a. The court of appeals re-
versed respondent’s sentence and remanded for resen-
tencing. Id. at 1a-17a.

1. In February and March 2011, a confidential inform-
ant twice visited respondent’s apartment to purchase
cocaine base. Presentence Investigation Report (PSR)
16. On May 11, 2011, law-enforcement officers execu-
ted a search warrant at respondent’s apartment. PSR
717. In a safe, officers found two pistols, two magazines
loaded with ammunition, plastic baggies containing 15.4
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grams of powder cocaine and 4.3 grams of cocaine base,
and 14 oxycodone pills. 7bid.

In June 2011, a federal grand jury in the Western
District of Washington returned an indictment charg-
ing respondent with two counts of unlawful distribution
of cocaine base, in violation of 21 U.S.C. 841(a)(1) and
(b)(1)(C); one count of unlawful possession with intent
to distribute (as relevant) cocaine and cocaine base in
violation of 21 U.S.C. 841(a)(1) and (b)(1)(C); one count
of possession of a firearm in furtherance of a drug-
trafficking erime, in violation of 18 U.S.C. 924(c)(1)(A);
and one count of unlawful possession of a firearm after
a previous felony conviction, in violation of 18 U.S.C.
922(g)(1), and 924(a)(2) and (e)(1). Indictment 1-3; see
PSR 11. In 2013, following a jury trial, respondent was
convicted on all five counts. App., infra, 43a-45a.

2. The default term of imprisonment for a felon-in-
possession offense under 18 U.S.C. 922(g)(1) is zero to
120 months. See 18 U.S.C. 924(a)(2). The Armed Career
Criminal Act of 1984 (ACCA), 18 U.S.C. 924(e), increases
that penalty to a term of 15 years to life if the defendant
has “three previous convictions * * * for a violent felony
or a serious drug offense.” 18 U.S.C. 924(e)(1). The
ACCA defines a “serious drug offense” as either

(i) an offense under the Controlled Substances Act
(21 U.S.C. 801 et seq.), the Controlled Substances
Import and Export Act (21 U.S.C. 951 et seq.), or chap-
ter 705 of title 46 for which a maximum term of impris-
onment of ten years or more is prescribed by law; or

(i) an offense under State law, involving manu-
facturing, distributing, or possessing with intent to
manufacture or distribute, a controlled substance (as
defined in section 102 of the Controlled Substances
Act (21 U.S.C. 802)), for which a maximum term of
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imprisonment of ten years or more is prescribed by
law.

18 U.S.C. 924(e)(2)(A).

Before sentencing in this case, the Probation Office
prepared a presentence report, which stated that
respondent had a prior Washington conviction in 2010
for possession with intent to deliver cocaine and three
prior Washington convictions in 2002 for unlawful deliv-
ery of cocaine. PSR 11 20, 22. The underlying Wash-
ington statute, Section 69.50.401(a) of the Washington
Revised Code, provided (at the relevant times and to-
day) that “it is unlawful for any person to manufacture,
deliver, or possess with intent to manufacture or deliver,
a controlled substance.” Wash. Rev. Code § 69.50.401(a)
(1998); accord id. § 69.50.401(1) (2018); id. § 69.50.401(1)
(Supp. 2005). The statute prescribed a ten-year maxi-
mum term of imprisonment for violations involving
cocaine. Id. § 69.50.401(a)(1)(i) (1998); see 1d. § 69.50.206
(1998); see Gov’t C.A. Supp. Br. 2-3.

Respondent disputed his ACCA classification on the
theory that Washington’s definition of “delivery” was
too broad to constitute a “serious drug offense” under
the ACCA. App., infra, 22a. The district court rejected
respondent’s argument and determined that respond-
ent qualified for sentencing under the ACCA. Id. at
22a-23a. The court sentenced respondent to a total of
240 months of imprisonment—consisting of 180 months
on the felon-in-possession count and a consecutive 60-
month term on the Section 924(¢) count—to be followed
by three years of supervised release. Id. at 39a-40a, 46a,
48a. The court of appeals affirmed respondent’s convie-
tions, but it vacated his sentence on the ground that a
violation of Faretta v. California, 422 U.S. 806 (1975),
had occurred at the original sentencing hearing. App.,
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mfra, 57a-61a. The court did not address respondent’s
other sentencing claims. Id. at 61a.

At resentencing, respondent again argued that his prior
Washington drug convictions did not qualify as serious
drug offenses under the ACCA because the Washington
drug statute was overbroad. D. Ct. Doe. 241, at 10-15 (Jan.
9, 2017). Specifically, he contended that the Washington
drug offense could be proved through accomplice liability;
that the ACCA’s definition of “serious drug offense” incor-
porates a generic federal definition of accomplice liability;
and that Washington’s definition of accomplice liability was
broader than that generic federal definition. Id. at 12-13.
The district court rejected respondent’s argument, App.,
mfra, 73a. It again sentenced respondent to a total term of
240 months of imprisonment—including 180 months on the
felon-in-possession count—to be followed by three years of
supervised release. Id. at 77a.

3. Respondent appealed his sentence. App., infra, 2a.

a. While respondent’s appeal was pending, the court
of appeals issued its decision in United States v. Valdivia-
Flores, 876 F.3d 1201 (9th Cir. 2017), in which it held
that a defendant’s conviction under the Washington
unlawful-drug-delivery statute did not constitute an
“aggravated felony” for purposes of the Immigration
and Nationality Act (INA), 8 U.S.C. 1101 et seq. See
876 F.3d at 1206-1209. The INA defines an “aggra-
vated felony” to include “illicit trafficking in a con-
trolled substance (as defined in section 802 of Title 21),
including a drug trafficking crime (as defined in section
924(c) of Title 18).” 8 U.S.C. 1101(a)(43)(B). Section
924(c)(2) defines a “drug trafficking crime” to include
“any felony punishable under the Controlled Sub-
stances Act (21 U.S.C. 801 et seq.).” 18 U.S.C. 924(c)(2).



6

The court of appeals in Valdivia-Flores held that a
conviction for violating the Washington unlawful-drug-
delivery statute is not an “aggravated felony” under the
INA on the view that Washington’s statute reaches
more conduct than the federal analogue crime. See
876 F.3d at 1206-1209. The court determined that a per-
son may be convicted of the Washington crime as either
a principal or an accomplice and concluded that Wash-
ington’s standard for accomplice liability is broader than
the federal standard. See id. at 1207-1208. Specifically,
the court stated that Washington’s accomplice standard
is broader because it can be satisfied by a person’s
“knowledge” that his actions will promote or facilitate
the crime, whereas the federal analogue accomplice-
liability standard requires “specific intent” to facilitate
the crime. Ibid.

b. Relying on Valdivia-Flores, the court of appeals in
this case held that respondent could not be subject to an
ACCA-enhanced sentence based on his convictions for
violating Washington’s unlawful-drug-delivery statute.
App., infra, 3a-17a. The court explained that, in Valdivia-
Flores, it had “looked to federal criminal law’s concept of
accomplice liability—including the required intent mens
rea—to sketch the contours of a generic drug trafficking
crime” and had “held that it is possible to violate the
Washington statute as an accomplice with knowledge but
not intent concerning the perpetrator’s criminal activity.”
Id. at 6a. The court then determined that no “pertinent
difference” exists “between the ‘serious drug offense’
description in the ACCA” and the INA’s definition of
“aggravated felony” at issue in Valdivia-Flores “that
yields a different result here on” the question whether the
Washington unlawful-drug-delivery offense categorically
satisfies the federal definition. Ibid.; see id. at 7a.
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The government argued that, even accepting arguendo
the court of appeals’ interpretation of the INA provision
at issue in Valdiwvia-Flores, the text of the ACCA provi-
sion at issue here differs and does not require courts to
compare the elements of a prior state-law offense to those
of a generic analogue offense. Gov’t C.A. Supp. Br. 6-9.
The government observed that, whereas the INA’s defini-
tion of “aggravated felony” refers specifically to certain
federal drug offenses, the ACCA’s definition of “serious
drug offense” encompasses any state-law offense that
“involv[es] manufacturing, distributing, or possessing
with intent to manufacture or distribute, a controlled sub-
stance (as defined in section 102 of the Controlled Sub-
stances Act (21 U.S.C. 802))” and that is subject to a maxi-
mum term of imprisonment of at least ten years. 18 U.S.C.
924(e)(2)(A)(ii); see Gov't C.A. Supp. Br. 6-8. Emphasiz-
ing that Section 924(e)(2)(A)(ii)’s only reference to federal
drug laws concerns the controlled substances the state law
must regulate, the government explained that the provi-
sion does not require that a state-law offense “correspond
to any generic federal drug crime.” Gov’t C.A. Supp. Br. 6;
see 1d. at 8. The government observed that a “state law”
need only “inwvolve the manufacture, distribution, or pos-
session with intent to manufacture or distribute such a con-
trolled substance.” Id. at 8; see ud. at 12.

The court of appeals, however, took the view that Sec-
tion 924(e)(2)(A)(ii) does require comparison to a generic
analogue. App., mfra, 10a-17a. The court focused on the
application of a “categorical approach” that looks to the
definition of the state crime rather than the defendant’s
own offense conduct and stated that, “[a]t its core, the cat-
egorical approach is the comparison of the defendant’s
crime of conviction to a generic version of that crime—that
is, a version that contains all of the ingredients Congress
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has identified.” Id. at 11a. It reasoned that construing Sec-
tion 924(e)(2)(A)(ii) not to require a comparison between a
state-law offense and a generic analogue “would be to toss
out all but the name of the categorical approach.” Ibid.
Applying the categorical approach, the court stated, “means
[courts] give content to the listed erimes—including their
implied, inchoate aiding and abetting version—and deter-
mine whether elements of the state crime, including the
inchoate versions, match the elements of the federal crime.”
Id. at 16a (emphasis omitted). The court found “[n]othing
about the ACCA’s definition of a ‘serious drug offense,
including its use of the word ‘involving,”” that “require[d] [the
court of appeals] to deviate from” Valdivia-Floves. Ibid.!

I Respondent also contended below that his Washington drug con-
victions did not constitute serious drug offenses under the ACCA on
the ground that the maximum term of imprisonment did not exceed
ten years. App., infra, 68a-69a. Specifically, he argued that the
Washington sentencing guidelines, rather than the maximum term
authorized by the Washington drug statute, specified the “maximum
penalty” for those convictions. Ibid. The district court rejected that
argument, reasoning that, “in determining whether the predicate
crime carries a prison term of 10 years or more as required by the
ACCA,” a court must “look to the maximum penalty authorized, not
what the [Washington] guidelines provide.” Id. at 74a; see also
United States v. Rodriquez, 553 U.S. 377, 390-393 (2008) (holding
that, for purposes of Section 924(e)(2)(A)(ii), the “maximum term of
imprisonment prescribed by law” for a violation of Section 69.50.401
was the maximum penalty prescribed by the Washington statute, not
by the State’s sentencing guidelines); but cf. United States v. Valencia-
Mendoza, 912 F.3d 1215, 1222 (9th Cir. 2019) (concluding that, when
determining whether a defendant’s prior conviction qualifies as a “fel-
ony” that is “‘punishable’ by more than one year” of imprisonment
under Sentencing Guidelines § 2L.1.2, comment. (n.2) (2015), “the
[sentencing] court must examine both the elements and the sentenc-
ing factors that correspond to the crime of conviction.” (emphasis
omitted)). Respondent renewed that argument on appeal, Resp. C.A.
Br. 25-30, but the court of appeals did not address that issue.
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4. The government filed a petition for rehearing
with a suggestion for rehearing en banc. The govern-
ment explained that its interpretation of 924(e)(2)(A)(ii)
“does not eliminate the categorical approach.” Gov’t
C.A. Pet. for Reh’g 14. The government observed that
a full generic analogue offense, including a definition of
accomplice liability, was not necessary to allow courts
to focus “on the state statute,” as opposed to “the facts
giving rise to the conviction.” Ibid. The government
explained that courts could instead apply Section
924(e)(2)(A)(i) according to its terms by examining
“whether the statutory elements” of the state-law offense
“prohibit the conduct that Congress has described in the
definition, that is, manufacturing, distributing, or posses-
sion with intent to manufacture or distribute controlled
substances.” Ibid. The government also observed that
the panel’s contrary conclusion departed from the rea-
soning of eight other courts of appeals. See id. at 11-13.

The court of appeals denied the petition. App., mnfra,
102a-103a.

REASONS FOR GRANTING THE PETITION

The court of appeals erred in concluding that a state-
law offense cannot qualify as a “serious drug offense”
under the ACCA, 18 U.S.C. 924(e)(2)(A)(ii), unless the
elements of that offense categorically match the ele-
ments of a generic analogue offense. By its terms, Sec-
tion 924(e)(2)(A)(ii) requires only that a state-law offense
“mvolvfe] manufacturing, distributing, or possessing
with intent to manufacture or distribute, a controlled sub-
stance (as defined in section 102 of the Controlled Sub-
stances Act (21 U.S.C. 802)).” Ibid. (emphasis added). No
analysis of the elements of a generic offense is necessary.
And as the government has explained in its briefs in
response to the petitions for writs of certiorari in Shular
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v. United States, No. 18-6662 (Feb. 13, 2019), and Hunter
v. United States, No. 18-7105 (Feb. 19, 2019), the Ninth
Circuit deviates from other courts of appeals in requiring
such an analysis; the question is important and recurring;
and the question warrants review by this Court.

The court of appeals here compounded its threshold
statutory-construction error by further holding that a
Washington offense cannot qualify as a “serious drug
offense” under the ACCA unless the mens rea for accom-
plice liability under the Washington law matches a fed-
eral definition. Even assuming that the Ninth Circuit
were correct in reading Section 924(e)(2)(A)3i) to
require comparison to a full generic analogue, and even
assuming that Washington’s accomplice-liability stand-
ard is broader than a generic federal one would be,
respondent’s prior Washington convictions would still
be “serious drug offenses.” Accomplice liability under
Washington law still requires the prosecution to prove
the elements of the relevant substantive offense—i.e.,
that the underlying crime assisted by the accomplice
actually occurred. A Washington drug conviction prem-
ised on accomplice liability would thus “involv[e]” a
complete generic substantive offense, even if the mens
rea for accomplice liability were not precisely congruent
to a generic version. The court of appeals’ mistaken,
contrary view would prevent many if not all Washington
criminal convictions from qualifying as predicates
under the ACCA and other federal statutes.

The Court should grant review in this case to resolve
the lower-court conflict and to correct the court of
appeals’ multiple legal errors. If the Court also grants
the petitions for writs of certiorari in Shular, Hunter,
or both, it would be appropriate also to grant this peti-
tion and consolidate the cases for purposes of briefing



11

and argument. In the alternative, if certiorari is granted
in either or both of Shular and Hunter, the Court
should hold the petition in this case and dispose of it as
appropriate.

A. The Court Of Appeals’ Decision Is Wrong

The court of appeals was mistaken in concluding
that respondent’s convictions for violating Washing-
ton’s unlawful-drug-delivery statute are not “serious
drug offenses” under 18 U.S.C. 924(e)(2)(A)(ii). See
App., infra, 3a-17a.

1. The court of appeals erred at the outset by search-
ing for a generic analogue offense to which to compare the
elements of respondent’s state-law crimes. For the rea-
sons explained in the government’s responses to the peti-
tions for writs of certiorari in Shular and Hunter, that
approach contradicts the text of Section 924(e)(2)(A)(ii)
and has no sound basis in this Court’s precedent. See
Gov’t Cert. Br. at 6-10, Shular, supra (No. 18-6662) (Gov’'t
Shular Br.); Gov't Cert. Br. at 7-10, Hunter, supra (No.
18-7105) (Gov’t Hunter Br.).?

a. As relevant here, the ACCA defines a “serious
drug offense” that can qualify as a predicate for an
ACCA-enhanced sentence as “an offense under State
law, involving manufacturing, distributing, or pos-
sessing with intent to manufacture or distribute, a con-
trolled substance (as defined in section 102 of the Con-
trolled Substances Act (21 U.S.C. 802)) for which a max-
imum term of imprisonment of ten years or more is pre-
scribed by law.” 18 U.S.C. 924(e)(2)(A)@i). The Wash-
ington statute under which respondent was convicted
provided (at the time of his offenses and today) that,

2 We have served respondent with copies of the government’s briefs
in Shular, supra (No. 18-6662), and Hunter, supra (No. 18-7105).
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with exceptions not relevant here, “it is unlawful for any
person to manufacture, deliver, or possess with intent
to manufacture or deliver, a controlled substance.” Wash.
Rev. Code § 69.50.401(a) (1998); see id. § 69.50.401(1)
(2018); id. § 69.50.401(1) (Supp. 2005). Respondent’s con-
victions involved cocaine, which is a controlled substance
under both the federal and Washington definitions, and as
a result the offenses carried a maximum sentence of ten
years under Washington law. See id. §§69.50.401(a),
69.50.206 (1998); Gov't C.A. Supp. Br. 2-3; see also United
States v. Rodriquez, 5563 U.S. 377, 382-393 (2008).

A conviction for such a crime under Washington law
is a conviction for an offense that “involv[es] manufactur-
ing, distributing, or possessing with intent to manufac-
ture or distribute, a controlled substance.” 18 U.S.C.
924(e)(2)(A)@i). The word “involve” means to “include
(something) as a necessary part or result.” New Oxford
Dictionary of English 962 (2001); see The Random
House Dictionary of the English Language 1005 (2d ed.
1987) (“1. to include as a necessary circumstance, condi-
tion, or consequence”); Oxford American Dictionary 349
(1980) (“1. to contain within itself, to make necessary as
a condition or result”); Webster’s New International Dic-
tronary 1307 (2d ed. 1949) (“to contain by implication; to
require, as implied elements, antecedent conditions, ef-
fect, ete.”). And a violation of Washington’s statute “nec-
essarily entail[s],” Kawashima v. Holder, 565 U.S. 478,
484 (2012), one of the types of conduct specified in
18 U.S.C. 924(e)(2)(A)(ii). See Kawashima, 565 U.S. at
484 (construing the term “involve” (brackets omitted)).
Indeed, the elements of a violation of Wash. Rev. Code
§ 69.50.401(1) (2018) track the requirements of Section
924(e)(2)(A)(ii) nearly verbatim. A conviction under
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Washington’s statute necessarily establishes that a per-
son “manufacture[d], deliver[ed], or possess[ed] with
intent to manufacture or deliver, a controlled sub-
stance.” Ibid. That should be the end of the analysis.

b. The court of appeals rejected that straightfor-
ward application of Section 924(e)(2)(A)(ii). In its view,
the provision instead requires “comparing the elements
of the statute forming the basis of the defendant’s con-
viction with the elements of [a] generic crime” and
treating the conviction as an ACCA predicate only if all
elements of the defendant’s offense are equivalent to, or
narrower than, that generic analogue. App., infra, 4a
(citation omitted). And because the court of appeals had
concluded in an earlier case that the elements of a vio-
lation of Section 69.50.401(1)—specifically, the general
Washington standard for accomplice liability—do not fit
completely within the elements of a generic analogue
under federal law, it held that respondent’s convictions
are not “serious drug offenses.” Id. at 5a-Ta (citing
United States v. Valdivia-Flores, 876 F.3d 1201 (9th Cir.
2017)). The court of appeals’ reasoning is incorrect.

The text of the definition of “serious drug offense” in
Section 924(e)(2)(A)(ii) requires comparing a state-law
offense to a federal-law analogue in only one respect: it
requires that the state-law offense regulate a “con-
trolled substance (as defined in [21 U.S.C. 802]).”
18 U.S.C. 924(e)(2)(A)(ii). No dispute exists in this case
that respondent’s prior convictions satisfy that require-
ment. The drug at issue in those convictions, cocaine, is
a controlled substance under both the federal and
Washington statutes. See pp. 4, 12, supra. The remain-
der of Section 924(e)(2)(A)(ii)’s definition of “serious
drug offense” requires only a determination that the
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state-law offense “involv[es]” manufacturing, distrib-
uting, or possessing with intent to manufacture or dis-
tribute that substance (and that the state offense had
a maximum sentence of at least ten years). 18 U.S.C.
924(e)(2)(A)(i).

In this respect, Section 924(e)(2)(A)(ii) differs from
Section 924(e)(2)(B)(ii), the part of the definition of “vio-
lent felony” at issue in T'aylor v. United States, 495 U.S.
575 (1990), on which the court of appeals relied. See
App., infra, 3a, 11a. Section 924(e)(2)(B)(ii) provides that
a state-law crime is a violent felony if (inter alia) that
crime ‘“is burglary, arson, or extortion.” 18 U.S.C.
924(e)(2)(B)(ii) (emphasis added). That definition, the
Court held in Taylor, necessarily required identifying
the “generic meaning” of the enumerated crimes and em-
ploying a form of “categorical approach” under which all
of the elements of the two crimes are compared. 495 U.S.
at 599-600; see Unated States v. Stitt, 139 S. Ct. 399, 405
(2018). By contrast, Section 924(e)(2)(A)(ii) does not call
for courts to identify any generic crime to serve as the
analogue for particular state-law offenses. A court need
only determine whether a state-law offense of which a
defendant was convicted “involv[es]”’ the conduct set
forth in Section 924(e)(2)(A)(ii)—that is, whether the
enumerated conduct is “include[d] * * * as a necessary
part or result” of, New Oxford Dictionary of English
962, or is “necessarily entaill[ed]” by, Kawashima,
565 U.S. at 484, the state-law offense.

The court of appeals was mistaken in its belief that a
comparison of all of a state-law offense’s elements to
those of a generic analogue crime is necessary in order
to avoid “toss[ing] out all but the name of the categori-
cal approach.” App., infra, 11a. What makes an
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approach “categorical” is that it “look[s] only to the stat-
utory definitions of the prior offense, and not to the par-
ticular facts underlying those convictions.” Taylor,
495 U.S. at 600; see Sesstons v. Dimaya, 138 S. Ct. 1204,
1211 n.1 (2018) (explaining that an approach that exam-
ines “what is legally necessary for a conviction” is a
“categorical” approach). The word “involves” can be
consistent with either a circumstance-specific or a cate-
gorical approach, compare Kawashima, 565 U.S. at 484
(categorical), with Nijhawan v. Holder, 557 U.S. 29,
33-40 (2009) (circumstance-specific), and nothing pre-
cludes a court from determining on a categorical basis
whether a state-law offense involves manufacturing,
distributing, or possessing with intent to manufacture
or distribute controlled substances.

That is precisely the approach the Eleventh Circuit
applies to Section 924(e)(2)(A)(ii). That court has recog-
nized that Section 924(e)(2)(A)(ii) does not require courts
to “search for the elements of ‘generic’” versions of a
crime because its text “require[s] only that the predicate
offense ‘involves’” the conduct Section 924(e)(2)(A)(i)
enumerates. United Statesv. Smath, 775 F.3d 1262, 1267
(2014), cert. denied, 135 S. Ct. 2827 (2015) (brackets and
citation omitted). And “[i]n determining whether a state
conviction qualifies as a predicate under” Section
924(e)(2)(A)(i), the Eleventh Circuit “follow[s] what is
described as a categorical approach,” which is “con-
cerned only with the fact of the conviction and the statu-
tory definition of the offense, rather than with the par-
ticular facts of the defendant’s crime.” United States v.
White, 837 F.3d 1225, 1229 (11th Cir. 2016) (per curiam)
(citing Smath, 775 F.3d at 1267; other citation and inter-
nal quotation marks omitted), cert. denied, 138 S. Ct.
1282 (2018). The court simply determines on a categorical
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basis whether the state-law predicate offense “involves”
the conduct specified in Section 924(e)(2)(A)(ii), rather than
whether the state-law offense “is” completely equivalent
to (or subsumed by) the definition of a generic crime,
18 U.S.C. 924(e)(2)(B)(ii). See Smuth, 775 F.3d at 1267.

2. The court of appeals compounded its error in this
case by going so far as to compare the standard for
state-law accomplice liability to its federal counterpart.
Extending its earlier decision in Valdivia-Flores—
which addressed the definition of “aggravated felony”
in the INA, 8 U.S.C. 1101(a)(43)(B), see 876 F.3d at
1206-1209—to the ACCA context, the court held that
Washington’s unlawful-drug-delivery law, Section
69.50.401(1), is broader than a generic analogue offense
on the theory that a person may be convicted under
Washington law as an accomplice without the same
showing of intent that federal aiding-and-abetting liability
would require. App., infra, ba-6a. Even assuming the
court of appeals were correct in its view that Section
924(e)(2)(A)({i) requires comparison of all the elements
of a state-law offense to those of a generic crime, its
examination of the mens rea required for accomplice
liability was fundamentally flawed.

As the government explained in its rehearing peti-
tion, the court of appeals’ accomplice-liability analysis
overlooks that a Washington conviction on an accomplice-
liability theory would still have required the prosecu-
tion to prove all of the elements of the relevant substan-
tive offense. Cf. Wash. Rev. Code § 9A.08.020(3)(a)
(2018). As the court of appeals has previously recog-
nized, “[aliding and abetting is not a separate and dis-
tinct offense from the underlying substantive crime, but
is a different theory of liability for the same offense.”
United States v. Garcia, 400 F.3d 816, 820 (9th Cir.),
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cert. denied, 546 U.S. 1080 (2005). Although accomplice
liability expands the range of persons who can be held
criminally liable for a completed offense, a conviction on
an accomplice-liability theory still requires proof that
the underlying offense actually occurred, which in turn
requires proof that all of the elements of the underlying
offense were satisfied.

Conviction as an accomplice simply requires addi-
tional proof that the defendant aided or abetted the prin-
cipal’s commission of the offense. But the contours of that
additional proof have no bearing on whether the convic-
tion “involv[es]” the generic crime itself. Even assuming
that proof of all the elements of a generic crime were
required under Section 924(e)(2)(A)(ii), conviction on an
accomplice theory would include such proof. The Ninth
Circuit’s decision in this case was accordingly erroneous
even if its threshold interpretation of the statute—as
requiring comparison to a complete generic analogue
offense—were correct.

B. The Question Presented Warrants This Court’s Review

As the government has previously noted, the court of
appeals’ decision implicates a circuit conflict, and the
question presented is important and warrants review by
this Court. Gov’t Shular Br. at 10-13; Gov’t Hunter Br.
at 10-11.

1. As discussed above, the Eleventh Circuit held in
United States v. Smith, supra, that courts applying Sec-
tion 924(e)(2)(A)(ii) “need not search for the elements of
[a] ‘generic’ definition[] of [a] ‘serious drug offense’”;
they need only consider what conduct the “predicate
offense ‘involves.”” 775 F.3d at 1267 (quoting 18 U.S.C.
924(e)(2)(A)(ii)) (brackets omitted). On that basis, the
Eleventh Circuit rejected an argument that only state-
law drug offenses that require the same mens rea as the
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generic analogue offense satisfy Section 924(e)(2)(A)(ii).
See 1bid.

In addition to the Eleventh Circuit, at least seven
other circuits have adopted similar constructions of the
ACCA’s “serious drug offense” definition. See United
States v. McKenney, 450 F.3d 39, 42-43 (1st Cir.), cert.
denied, 549 U.S. 1011 (2006); United States v. King,
325 F.3d 110, 113-114 (2d Cir.), cert. denied, 540 U.S.
920 (2003); United States v. Gibbs, 656 F.3d 180, 185-186
(3d Cir. 2011), cert. denied, 565 U.S. 1170 (2012); United
States v. Brandon, 247 F.3d 186, 190-191 (4th Cir. 2001);
United States v. Winbush, 407 F.3d 703, 707-708
(5th Cir. 2005); United States v. Bynum, 669 F.3d 880,
886 (8th Cir.), cert. denied, 568 U.S. 857 (2012); United
States v. Williams, 488 F.3d 1004, 1009 (D.C. Cir.),
cert. denied, 552 U.S. 939 (2007).

By contrast, the Ninth Circuit held in this case that
Section 924(e)(2)(A)(ii) requires comparing a state-law
offense to a generic analogue offense. See App., infra,
ba-17a. Although the panel tried to reconcile that con-
clusion with the Eleventh Circuit’s decision in Smith,
1d. at 17a, the reasoning of the two decisions cannot be
squared. The court of appeals stated that “Smuith’s
interpretation of the ACCA is of no relevance here”
because the dispute in that case was whether a state-
law offense must have the same “mens rea as to the ille-
gal nature of a controlled substance,” whereas in this
case the dispute concerned the scope of “accomplice lia-
bility.” Ibid. But the particular element at issue is
beside the point. Under the Eleventh Circuit’s approach,
consistent with Section 924(e)(2)(A)(ii)’s text, a state-law
offense that inherently requires proof of “manufactur-
ing, distributing, or possessing with intent to manufac-
ture or distribute a controlled substance” is a “serious
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drug offense,” irrespective of the scope of any other ele-
ments of that offense. 18 U.S.C. 924(e)(2)(A)({i). No
sound basis exists to conclude that the Eleventh Circuit
would view additional proof requirements regarding
accomplice liability as more relevant than additional
proof requirements regarding mens rea as to the sub-
stance involved. It has instead rejected the Ninth Cir-
cuit’s approach of comparing every element of the state
crime to a generic analogue.

The government highlighted the decisions of other
circuits in its petition for rehearing. Gov’t C.A. Pet. for
Reh’g 10-13. The court denied the petition, App., infra,
102a-103a, indicating that the circuit conflict is unlikely
to resolve itself in the near future.

2. The question presented is important because
state drug offenses are frequently recurring ACCA
predicates. In addition, the First Step Act of 2018, Pub.
L. No. 115-391, 132 Stat. 5194, incorporated the defini-
tion of “serious drug offense” at issue here into the Con-
trolled Substances Act for purposes of identifying prior
convictions that will trigger recidivism enhancements
for various drug crimes. Tit. IV, § 401(a)(1).

The court of appeals’ accomplice-liability analysis mag-
nifies the practical difficulties created by its decision. The
court reasoned that a conviction for violating Section
69.50.401(1) cannot serve as an ACCA predicate—even
though the elements of that offense track the conduct
required by Section 924(e)(2)(A)(ii)) almost verbatim—
because (in the court’s view) Washington’s accomplice-
liability standard is broader than its federal counterpart.
That reasoning, which relies on Washington’s general
standard for accomplice liability, implies that many if not
all other Washington offenses could not qualify as predi-
cates either. The court of appeals’ decision thus threatens
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largely or completely to preclude Washington state-law
offenses from constituting predicates under ACCA and
potentially other federal statutes. Cf. United States v.
Vederoff, 914 F.3d 1238, 1248 n.10 (9th Cir. 2019) (noting
contention that, because “accomplice liability under
Washington law is categorically broader than federal aid-
ing and abetting liability, under the reasoning of * * *
Valdwia-Flores, * * * no Washington conviction qualifies
as a crime of violence” under Sentencing Guidelines
§ 4B1.2(a), but reserving judgment on that contention
because the defendant’s particular convictions “d[id] not
constitute crimes of violence” in any event).

C. This Case Is A Good Vehicle To Address The Question
Presented

As the government indicated in its response to the
petition for a writ of certiorari in Shular, that case
would be a suitable vehicle for this Court to resolve the
question presented. Gov’t Shular Br. at 14. The pos-
ture of Hunter is materially identical to Shular. See
Gov’t Hunter Br. at 11-12.

This case would provide at least an equally suitable,
and potentially superior, vehicle for addressing the
question presented. The court of appeals in this case
addressed the issue at length in a published opinion,
whereas the Eleventh Circuit’s per curiam, unpublished
decisions in Shular and Hunter applied that court’s
existing precedent in Smith. See Shular v. United
States, 736 Fed. Appx. 876, 877 (2018), petition for cert.
pending, No. 18-6662 (filed Nov. 8, 2018); Hunter v.
United States, 749 Fed. Appx. 811, 813 (2018), petition
for cert. pending, No. 18-7105 (filed Dec. 6, 2018). In
addition, if the Court were to conclude that the court of
appeals is correct that Section 924(e)(2)(A)(ii) requires
comparing a state-law offense with a generic analogue,
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this case would provide an opportunity to clarify how
that comparison should be conducted—including, spe-
cifically, whether the court of appeals was correct to
examine the scope of state-law accomplice liability.

The Court should accordingly grant the petition for
a writ of certiorari in this case. If the Court also grants
review in Shular, Hunter, or both, it should consolidate
the cases for purposes of briefing and argument. Inthe
alternative, the Court should hold the petition in this
case and, if certiorari is granted in either or both of
Shular and Hunter, dispose of the petition in this case
as appropriate.

CONCLUSION

The petition for a writ of certiorari should be granted,
or alternatively held pending the Court’s disposition of
the petitions for writs of certiorari in Shular v. United
States, No. 18-6662 (filed Nov. 8, 2018), and Hunter v.
United States, No. 18-7105 (filed Dec. 6, 2018).
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Opinion by Judge BERZON
BERZON, Circuit Judge:

* The Honorable Stephanie Dawn Thacker, United States Circuit
Judge for the U.S. Court of Appeals for the Fourth Circuit, sitting
by designation.
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We consider whether Washington’s broad accom-
plice liability statute renders an offense under its drug
trafficking law categorically broader than a “serious
drug offense,” as that term is defined in the Armed
Career Criminal Act (“ACCA”), 18 U.S.C. § 924(e)(2)(A).

I

In September 2013, a jury convicted Eric Franklin
of being a felon in possession of a firearm, 18 U.S.C.
§ 922(g), and committing several drug trafficking
crimes. Franklin appealed his convictions and sen-
tence. This court affirmed Franklin’s convictions
but remanded for resentencing, holding that the dis-
trict court had not given Franklin an adequate self-
representation advisory under Faretta v. California,
422 U.S. 806 (1975).

The district court resentenced Franklin to fifteen
years’ imprisonment on the felon-in-possession of-
fense.! The court calculated that sentence as the sta-
tutory minimum under the ACCA. It reasoned that
Franklin had “three previous convictions ... for a

serious drug offense,” 18 U.S.C. § 924(e)(1), be-
cause he was convicted in Washington state court of
three counts of unlawful delivery of a controlled sub-
stance, Wash. Rev. Code § 69.50.401.> Franklin timely
appealed.

! The district court also imposed a five-year sentence as to his
remaining convictions. Franklin has not challenged that sentence
on appeal.

Z In pertinent part, that statute provides that “it is unlawful for
any person to manufacture, deliver, or possess with intent to man-
ufacture or deliver, a controlled substance.” Wash. Rev. Code
§ 69.50.401(1).
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II.

We start—and end—with Franklin’s claim that
Washington accomplice liability is a mismatch for the
accomplice liability incorporated into the ACCA.

A.

The ACCA imposes a fifteen-year mandatory mini-
mum sentence on individuals convicted of being felons
in possession of a firearm who have three prior convie-
tions for “a violent felony or a serious drug offense, or
both.” 18 U.S.C. § 924(e)(1). A “serious drug of-
fense” is

(i) an offense under the Controlled Substances Act
(21 U.S.C. 801 et seq.), the Controlled Substances
Import and Export Act (21 U.S.C. 951 et seq.), or
chapter 705 of title 46, for which a maximum term of
imprisonment of ten years or more is prescribed by
law; or

(ii) an offense under State law, involving manufac-
turing, distributing, or possessing with intent to
manufacture or distribute, a controlled substance
(as defined in section 102 of the Controlled Sub-
stances Act (21 U.S.C. 802)), for which a maximum
term of imprisonment of ten years or more is pre-
scribed by law.

18 U.S.C. § 924(e)(2)(A).

Federal courts conduct a categorical inquiry into
whether a prior state conviction qualifies as an ACCA
predicate under § 924(e). Mathis v. United States,
136 S. Ct. 2243, 2247-48 (2016); Taylor v. United States,
495 U.S. 575, 600 (1990). Under that approach, “A
prior conviction qualifies as an ACCA predicate only if,
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after comparing the elements of the statute forming
the basis of the defendant’s conviction with the elements
of the generic crime —i.e., the offense as commonly un-
derstood[—]the statute’s elements are the same as, or
narrower than, those of the generic offense.” United
States v. Jones, 877 F.3d 884, 887 (9th Cir. 2017) (in-
ternal alterations and quotation marks omitted). If
the elements of the state crime are broader than those of
the generic crime, there is no categorical match and, ab-
sent application of the modified categorical approach,?
the state crime cannot serve as a predicate conviction
under the ACCA. See United States v. Strickland, 860
F.3d 1224, 1226-27 (9th Cir. 2017).

Under the categorical approach, we consider accom-
plice liability as an element when comparing the reach
of state crimes and generic crimes. As the Supreme
Court explained in Gonzalez v. Duenas-Alvarez, “one
who aids or abets a [crime] falls, like a principal, within
the scope of th[e] generic definition” of that ecrime.
549 U.S. 183, 189 (2007). To take theft as an example,
“the criminal activities of . .. aiders and abetters
of a generic theft must themselves fall within the scope
of the term ‘theft’ in the federal statute.” Id. at 190.
If a state’s accomplice liability has “something special”
about it, and thus “criminalizes conduct” that the com-
parable generic accomplice liability and the underlying
crime, taken together, do not, there is no categorical
match. Id. at 191 (emphasis omitted).

3 No party argues that the statutes before us are divisible, so we
do not address the modified categorical approach. See United States
v. Martinez-Lopez, 864 F.3d 1034, 1038-39 (9th Cir. 2017) (en banc).
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B.

We recently considered, in United States v. Valdivia-
Flores, 876 F.3d 1201 (9th Cir. 2017), whether Wash-
ington’s accomplice liability statute renders its drug
trafficking law categorically broader than a federal
drug trafficking equivalent. Valdivia-Flores held that
the Washington accomplice liability law was too broad,
and thus that a conviction under Wash. Rev. Code
§ 69.50.401 does not categorically constitute an “illicit
trafficking” offense and is not an “aggravated felony”
under the Immigration and Nationality Act (“INA”),
8 U.S.C. § 1101(a)(43)(B).* Valdivia-Flores, 876 F.3d
at 1210.

To give shape to what constituted aiding and abet-
ting “illicit trafficking” under the INA, Valdivia-Flores
looked to federal criminal law. Id. at 1207. Specifi-
cally, it adopted the federal aiding and abetting stand-
ard, which requires the government to prove an accom-
plice has “specific intent to facilitate the commission of
a crime by someone else.” Id. (quoting United States
v. Garcia, 400 F.3d 816, 819 (9th Cir. 2005)). Wash-
ington law, by contrast, requires only that the govern-
ment prove a person “[wlith knowledge that it will
promote or facilitate the commission of the crime,

solicits, commands, encourages, or requests [the
principal] to commit it; or aids or agrees to aid [the
principal] in planning or committing it.” Wash. Rev.
Code § 9A.08.020(3)(a)(i)-(ii) (emphasis added).

4 As relevant here, “[t]he term ‘aggravated felony’ means
illicit trafficking in a controlled substance (as defined in [21 U.S.C.
§ 802]), including a drug trafficking crime (as defined in section
924(c) of Title 18).” 8 U.S.C. § 1101(a)(43)(B).
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Specific intent and knowledge are distinct in this
context. “Intentionally abetting the commission of a
crime involves a more culpable state of mind than know-
wmgly doing so, and it is unlikely that Congress intend-
ed the generic ‘drug trafficking’ listed in the INA to reach
the less culpable conduct that the Washington statute
criminalize[s].” United States v. Verduzco-Rangel,
884 F.3d 918, 923 n.3 (9th Cir. 2018). So, Validivia-
Flores held, “[b]ecause the Washington statute does crim-
inalize conduct that would not constitute a drug offense
under federal law—due to the distinct aiding and abetting
definitions—it is overbroad.” 876 F.3d at 1209 n.3.

Valdivia-Flores cuts our path here. In that case,
we reiterated that accomplice liability is woven into the
fabric of all generic crimes. Id. at 1207. We looked
to federal criminal law’s concept of accomplice liability
—including the required intent mens rea—to sketch
the contours of a generic drug trafficking crime. Id.
And we held that it is possible to violate the Washington
statute as an accomplice with knowledge but not intent
concerning the perpetrator’s criminal activity. Id.

Franklin maintains that the same conclusion follows
with regard to whether the same Washington statute at
issue in Valdivia-Flores is a categorical match for the
ACCA “serious drug offense,” i.e., “an offense under
State law, involving manufacturing, distributing, or
possessing with intent to manufacture or distribute, a
controlled substance.” 18 U.S.C. § 924(e)(2)(A). So
our question is: Is there any pertinent difference be-
tween the “serious drug offense” description in the
ACCA and the generic “illicit trafficking” described in
the statute analyzed in Valdivia-Flores that yields a
different result here on the categorical match issue?
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The government puts forth a variety of arguments
as to why Valdivia-Flores does not control Franklin’s
case. None is persuasive.

C.

The government first contends we should not look to
federal law to define the generic crime of aiding and
abetting a “serious drug offense.” It maintains that
Valdivia-Flores took its definition of accomplice liabil-
ity from federal law only because the generic crime as
defined in the INA arose out of a federal criminal stat-
ute, and that, here, a “serious drug offense” arises only
out of state law.

Valdivia-Flores was not so limited. It relied on
federal law to supply accomplice liability elements for
the entire “aggravated felony” definition at issue—a
definition that refers both to federal drug crimes and to
state law drug crimes that constitute “illicit traffick-
ing.” See 8 U.S.C. § 1101(a)(43)(B) (defining a drug
trafficking aggravated felony as “illicit trafficking in a
controlled substance (as defined in section 802 of Title
21), including a drug trafficking crime (as defined in
section 924(c) of Title 18)” (emphasis added)); see also
Verduzco-Rangel, 884 F.3d at 921 (describing the “two
possible routes for a state drug felony to qualify as a
drug trafficking aggravated felony”). Nowhere did
Valdivia-Flores suggest that its holding was limited to
one portion of this definition. Rather, Valdiwvia-Flores
held repeatedly and without limitation that the Wash-
ington drug trafficking statute “does not qualify as an
aggravated felony under the categorical approach.”
876 F.3d at 1210; see also id. at 1203, 1206, 1209.
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Moreover, under the established methodology for
applying the categorical approach to recidivism stat-
utes, analogous federal law is always at least one aspect
of the inquiry into the meaning of the description of a
state offense in a federal statute. Here, that descrip-
tion is “serious drug offense,” which, as Duenas-Alvarez
held, and Valdivia-Flores reiterated, necessarily in-
cludes both principal and accomplice liability. So, as
is usual, United States v. Garcia-Jimenez, 807 F.3d
1079, 1084-85 (9th Cir. 2015), we look to a variety of
sources—including federal statutes and case law, as
well as treatises and any majority state law approach
—to determine the generic federal crime, here, the
federal definition of accomplice liability.”

In fact, when applying the categorical approach, we
have recently looked principally to federal criminal law
to supply definitions of generic inchoate erimes in both
the Sentencing Guidelines and the INA, although those
statutes themselves do not refer to specific federal
crimes. Unated States v. Brown, 879 F.3d 1043, 1047-50
(9th Cir. 2018), for example, looked to federal conspir-
acy law to interpret the Sentencing Guidelines’ generic

definition of a “controlled substance offense”’; after do-

5 “Generic federal crime” has become the term used in this con-
text for what is essentially a task of statutory interpretation—i.e.,
the task of deciding what the federal statute means when it uses
certain language to describe a prior offense. That is how we use
the term here.

6 “The term ‘controlled substance offense’ means an offense un-
der federal or state law, punishable by imprisonment for a term ex-
ceeding one year, that prohibits the manufacture, import, export,
distribution, or dispensing of a controlled substance (or a counter-
feit substance) or the possession of a controlled substance (or a
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ing so, Brown concluded that Washington’s drug con-
spiracy law was broader than federal conspiracy law.
And, of course, Valdiwvia-Flores took the same ap-
proach. In fact, the government has itself suggested
that the panel look to federal criminal law to define
other portions of the “serious drug offense” statute
here at issue. So we need not, and do not, avert our
eyes from federal accomplice liability when defining
the scope of the ACCA’s generic accomplice liability.

Further, if we were to look to other sources as well
to supply a generic aiding and abetting definition for
“serious drug offenses,” we would reach the same re-
sult as did Valdivia-Flores when considering only fed-
eral law. Like the federal definition incorporated in
Valdivia-Flores, general principles of accomplice lia-
bility establish that “[a] person is an ‘accomplice’ of
another in committing a crime if, with the intent to
promote or facilitate the commission of the crime,” he
commits certain acts; “a person’s ... knowledge
that a crime is being committed or is about to be com-
mitted, without more, does not make him an accom-
plice.” 1 Wharton’s Criminal Law § 38 (15th ed.) (em-
phasis added). The Model Penal Code is similar: “A
person is an accomplice ... if ... with the
purpose of promoting or facilitating the commission of
the offense, he” commits certain acts. § 2.06(3) (em-
phasis added).

Federal law also comports with most other state defi-
nitions of accomplice liability. Franklin’s brief calcu-
lates, with supporting documentation, that “Washing-

counterfeit substance) with intent to manufacture, import, export,
distribute, or dispense.” U.S.S.G. § 4B1.2(b).
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ton is one of at most five jurisdictions that requires
only a mens rea of knowledge for accomplice liability.”
The government has not disputed this summary nor
provided any conflicting information.

So, if we also look outside federal law to define ge-
neric aiding and abetting liability for purposes of the
ACCA, we reach the same result as under Valdivia-
Flores’s narrower, federal-law-centered, approach.

D.

The government’s second argument as to why the
Washington accomplice liability standard is not a cate-
gorical match for the INA’s “illicit trafficking,” but is
for the ACCA’s “serious drug offense,” is that, if we
look to the text of the ACCA’s “serious drug offense”
definition, we’ll discover that we need not incorporate
accomplice liabilities into our categorical approach at
all.” Not so.

The government makes two textual arguments, one
with vast implications for application of the categorical

" The government first developed this set of arguments in its
supplemental briefing, following the issuance of Valdivia-Flores,
not in its primary answering brief. Franklin maintains the argu-
ments are therefore forfeited. We decline to find forfeiture. The
government’s categorical approach arguments largely arise out of
the consequences of Valdivia-Flores, issued after the government
submitted its answering brief. See Louisiana-Pacific Corp. v.
ASARCO Inc., 24 F.3d 1565, 1583 (9th Cir. 1994). In any event,
Franklin had a full opportunity to respond to the government’s
arguments in his supplemental brief. See Engquist v. Or. Dep’t of
Agric., 478 F.3d 985, 996 n.5 (9th Cir. 2007) (because arguably
waived “issues [were] purely legal and were fully briefed by [the
opposing party] ... we exercise[d] our discretion to consider
the[] arguments).
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approach to a wide range of statutes, and one some-
what narrower. Most broadly, the government sug-
gests that, because the ACCA defines a “serious drug
offense” as “an offense under State law, involving man-
ufacturing, distributing, or possessing with intent to
manufacture or distribute, a controlled substance,”
18 U.S.C. § 924(e)(2)(A) (emphasis added), we need not
define a generic crime at all. Instead, the government
maintains, we simply look to see if the state law in-
cludes the words “manufacturing, distributing, or pos-
sessing,” and, if so, we are finished.

To apply this expansive version of the government’s
theory would be to toss out all but the name of the
categorical approach. At its core, the categorical
approach is the comparison of the defendant’s crime of
conviction to a generic version of that erime—that is, a
version that contains all of the ingredients Congress
has identified, to which we give content using our full
panoply of statutory interpretation resources. By so
doing—“[b]y focusing on the legal question of what a
conviction necessarily established[—]the categorical ap-
proach ordinarily works to promote efficiency, fairness,
and predictability.” Mellouli v. Lynch, 135 S. Ct. 1980,
1987 (2015); see Taylor, 495 U.S. at 590-92.

Put more simply, “[t]his categorical approach re-
quires courts to choose the right category.” Cham-
bers v. Unated States, 555 U.S. 122, 126 (2009), abro-
gated on other grounds by Johnson v. United States,
135 S. Ct. 2551 (2015). No matter how a statute is
drafted, courts have applied the categorical approach to
some generic—that is, some consistent and identifiable—
criminal offense, with a definition and elements and
limits. And, as Duenas-Alvarez explained, “one who
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aids or abets a [crime] falls, like a principal, within the
scope of th[e] generic definition” of a crime. 549 U.S.
at 189. The government’s words-only approach to in-
clusion of state laws in federal recidivism statutes is
therefore dead on arrival.

The government’s less ambitious textual argument
starts from the observation that, under the ACCA, a
“serious drug offense” can be either an offense defined
under federal law, or, as relevant here, “an offense
under State law involving manufacturing, distributing,
or possessing with intent to manufacture or distribute,
a controlled substance. ... 7 18 U.S.C. § 924(e)(2)(A)
(emphasis added). Focusing on the state law prong’s
use of the word “involving,” the government notes that
the statute at issue in Valdivia-Flores does not use the
term “involving,” and argues that that word here obvi-
ates any need for comparison to generic aiding and
abetting liability. Instead, the government maintains,
the elements of Franklin’s state crime need only be
examined to determine whether they “relate to or
connect with” any act included as a “serious drug of-
fense” (again, manufacturing, distributing, or pos-
sessing). On this understanding, according to the
government, no inquiry is needed into whether the
aiding and abetting version of the state crime categor-
ically matches the generic crime of aiding and abetting
the enumerated drug offenses.

This attempt to escape the result reached in Valdivia-
Flores also does not work. We begin by observing
that, as a linguistic matter, “involving” does not equate
to “relating to or connecting with.” “Relating to” is a
“pbroad” and “indeterminate” term, Mellouli, 135 S. Ct.
at 1990, that means that one thing “stands in some re-
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lation, bears upon, or is associated with” another,
United States v. Sullivan, 797 F.3d 623, 638 (9th Cir.
2015) (quoting Unated States v. Sinerius, 504 F.3d 737,
743 (9th Cir. 2007)). “Involving” does not have a sin-
gle, uniform meaning, but it usually signifies something
narrower than “relating to.” Specifically, “involving”
often connotes “includ[ing] (something) as a necessary
part or result.” New Oxford American Dictionary 915
(3d ed. 2010).

This narrower meaning of the word “involving” is
the one used in Supreme Court cases and our cases to
connote application of the normal categorical inquiry—
which, as we reaffirmed in Valdivia-Flores, requires a
comparison of accomplice liabilities. For example, the
Supreme Court has held that offenses that “involve
fraud or deceit [are] offenses with elements that nec-
essarily entail fraudulent or deceitful conduct.” Ka-
washima v. Holder, 565 U.S. 478, 484 (2012) (internal
quotation marks and alteration omitted). Therefore,
Kawashima held, “[t]o determine whether the Kawashi-
mas’ offenses ‘involv[e] fraud or deceit’ ... we em-
ploy a categorical approach.” Id. at 483 (citing Duenas-
Alvarez, 549 U.S. at 186).

The Supreme Court used a similar approach earlier.
In interpreting the Racketeer Influenced and Corrupt
Organizations Act’s predicate offense provision, the
Court held that the phrase any “act or threat tnvolving
. .. extortion, ... which is chargeable under
State law,” 18 U.S.C. § 1961(1) (emphasis added), en-
compasses only state crimes “capable of being generi-
cally classified as extortionate.” Scheidler v. Nat'l
Org. for Women, Inc., 537 U.S. 393, 409 (2003). Ac-
cording to Scheidler, the only crime that “involv[es]



14a

extortion” is generic extortion; the word “involving”
does nothing to broaden the scope of that generic
crime. See id. at 409-10.

Another example: In Sullivan, the defendant’s
state convictions “relate[d] to sexual abuse” because
they criminalized conduct similar to the most important
elements of sexual abuse. 797 F.3d at 641. But the
convictions “involve[d] a minor or ward” because the
conduct specifically included acts against a minor or
ward. Id. at 640.°

Notably, the ACCA uses the term “involve” to de-
scribe both the “serious drug offense” and “violent fel-
ony” predicates. See 18 U.S.C. § 924(e)(2). Justas a
“serious drug offense” can be “an offense under State
law, involving” certain elements, a “violent felony” can
be any crime that “mwvolves use of explosives.”
18 U.S.C. §§ 924(e)(2)(A), (e)(2)(B) (emphasis added).
We have applied the standard categorical approach—
not the broader, looser one envisioned by the government
—to the ACCA’s violent felony predicate, including its
“involves use of explosives” predicate. See United
States v. Mayer, 560 F.3d 948, 958-61 (9th Cir. 2009)
(describing the categorical approach’s application to
the explosives prong of the definition of a violent felo-
ny). Thus a crime “involves use of explosives” where

8 As noted, Sullivan interpreted a federal recidivist statute, the
meaning of which hinged on the broader term “relating to”—
whether “the specific state offenses at issue [t]here . .. [were]
categorically offenses ‘relating to’” the defined federal generic sex-
ual abuse offenses. 797 F.3d at 640. Here, again, we are con-
cerned with the narrower term “involving,” which, unlike “relating
to” in the categorical approach context, connotes a narrower appli-
cation.
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it actually constitutes the use of explosives; a crime
somewhat like the use of explosives, or a crime relating
to the use of explosives, does not necessarily “involve[]
use of explosives.”

There is no reason we would apply one interpreta-
tion of the word “involves” to “serious drug offenses”
and a different interpretation of the word to “violent
felonies,” as both predicate crimes are located in the
same section of the ACCA. “Generally, identical
words used in different parts of the same statute are
presumed to have the same meaning.” Merrill Lynch,
Pierce, Fenner & Smith Inc. v. Dabit, 547 U.S. 71, 86
(2006) (quotation marks and alterations omitted).
That principle holds particularly true when, as here,
the word “involve” is used in the same section of the
same statute. Cf. Sessions v. Dimaya, 138 S. Ct. 1204,
1216-17 (2018) (plurality opinion) (explaining that the
Supreme Court “‘had good reasons’ for originally adopt-
ing the categorical approach, based partly on ACCA’s
text (which, by the way, uses the word ‘involves’ iden-
tically [to a provision of the INA])” (quoting Johnson,
135 S. Ct. at 2562)).”

® The government cites several decisions of other circuits that, in
interpreting this statute, equate the two terms “involving” and “re-
lating to.” See United States v. Mulkern, 854 F.3d 87, 90 (1st Cir.
2017); United States v. Bynum, 669 F.3d 880, 886 (8th Cir. 2012);
United States v. Vickers, 540 F.3d 356, 365 (5th Cir. 2008); but see
Desai v. Mukasey, 520 F.3d 762, 766 (7th Cir. 2008) (in the context
of the INA, “[i]f Congress wanted a one-to-one correspondence be-
tween the state laws and the federal [generic crime], it would have
used a word like ‘involving’ instead of ‘relating to’”). We note that
the cases holding that a “serious drug offense” constitutes any act
to “intentionally enter the highly dangerous drug distribution
world,” Bynum, 669 F.3d at 886 (internal quotation marks omitted),
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So, when we compare a state crime with a federal
predicate “involving” certain crimes (here, certain drug-
trafficking crimes), we do so categorically. That
means we give content to the listed crimes—including
their implied, inchoate aiding and abetting version—
and determine whether elements of the state crime,
mcluding the inchoate versions, match the elements of
the federal crime. Valdivia-Flores engaged in exactly
that approach in determining what an “illicit traffick-
ing” crime entails as a generic matter. Nothing about
the ACCA’s definition of a “serious drug offense,”
including its use of the word “involving,” requires us to
deviate from it.

E.

To address a final government contention: Our
holding today creates no conflict with the Eleventh Cir-
cuit’s interpretation of a “serious drug offense” in
United States v. Smith, 775 F.3d 1262, 1266-68 (11th
Cir. 2014). Swmath held that, unlike the INA’s defini-
tion of a drug trafficking aggravated felony, “[n]o ele-
ment of mens rea with respect to the illicit nature of
the controlled substance is expressed or implied” in the
ACCA'’s definition of a “serious drug offense.” Id. at
12617.

may conflict with Mellouli’s rejection of a similar approach under the
INA. Mellouli rejected the Eighth Circuit’s holding that the term
“relating to” in the INA incorporated any state crime “involving the
drug trade in general.” 135 S. Ct. at 1989.

In any event, those decisions do not address how the term “in-
volving” affects the accomplice liability implied into the “serious
drug offense” definition, no matter how broadly that generic crime is
otherwise interpreted because of the “involving” predicate. So none
addresses the issue before us or conflicts with the result we reach.
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Whether or not we agree with Smith’s interpreta-
tion of the ACCA is of no relevance here. In Frank-
lin’s case, we are concerned not with mens rea as to the
illegal nature of a controlled substance, but instead
with aiding and abetting a “serious drug offense,”
whatever drug is at issue. Our concern as to accom-
plice liability, distinct from the issue in Smith, is re-
quired by the Supreme Court under Duenas-Alvarez,
549 U.S. at 189-91, and, for the reasons surveyed, gov-
erned by Valdivia-Flores.

II1.

In sum, neither the categorical approach, nor
Valdivia-Flores’s conclusion concerning Washington’s
broader-than-generic accomplice liability, lose force as
they cross from one statute to another. A conviction
under Washington’s accomplice liability statute ren-
ders its drug trafficking law broader than generic fed-
eral drug trafficking laws under the INA and, as we
hold now, under the ACCA. Washington’s drug traf-
ficking law is thus not categorically a “serious drug
offense” under the ACCA.

Because Franklin’s three convictions under Wash-
ington law could not constitute “serious drug offenses,”
he was not subject to the ACCA’s fifteen-year manda-
tory minimum sentence, 18 U.S.C. § 924(e). We thus
vacate Franklin’s sentence for being a felon in posses-
sion of a firearm and remand to the district court for
resentencing as to that conviction.

VACATED and REMANDED.
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Ruston, Washington 98407
(2]
Monday, Aug. 11, 2014—1:30 p.m.
(Defendant present.)

THE CLERK: All rise. This United States
District Court is now in session, the Honorable Benja-
min H. Settle presiding.

THE COURT: Please be seated.

THE CLERK: This is in the matter of the
United States of America versus Eric Franklin, Cause
No. CR11-5335BHS.

Counsel, please make their appearances.

MR. GRUBER: Good afternoon, Your Honor.
Gregory Gruber and Arlen Storm appearing on behalf
of the United States.

THE COURT: Good afternoon.

MR. FELDMAN: Good afternoon, Your Honor.
James Feldman, standby counsel for Mr. Franklin.
Mr. Franklin is also present to my right.

THE DEFENDANT: Eric Franklin, pro se.
THE COURT: Good afternoon.

This matter comes on for sentencing today. We've
had a couple of continuances, and the Court and the
parties are ready to proceed, are they?

MR. GRUBER: The government is, Your Honor.
THE DEFENDANT: Yes.
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THE COURT: Do you have a request for a con-
tinuance?

[3]

THE DEFENDANT: I wanted to continue—
yes, Your Honor, because I wanted to file a motion to—
what do you call it—a Rule 60(b)(3) motion for Brady
type stuff, newly discovered evidence based upon in-
formation that I have gotten from the trial transcript.

Upon reviewing the trial transeripts, it appears that
the affiant of the search warrant did not have personal
knowledge of the matters that he swore to in the search
warrant. So I wanted to attack that search warrant
affidavit pursuant to a Rule 60(b)(3) motion.

THE COURT: Mr. Gruber.

MR. GRUBER: Well, Your Honor, a couple
responses. One, I thought I already saw something
filed under Rule 60, which by the way is a state rule
under the RCW that he’s referring to, so really not
pertinent to our court in the first place.

THE COURT: I thought maybe he was refer-
ring to the civil rule.

MR. GRUBER: I think he’s referring to the
RCW rule, Your Honor. But in any event, a couple
things on that. First of all, search warrant issues are
not sentencing issues. That could be a possible appeal
issue or a 2255 issue; it is not really pertinent to sen-
tencing.

Secondly, we’ve been through the search warrant
and previous suppression motions which were decided
against [4] Mr. Franklin.
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Third, an affiant to a search warrant does not have
to have personal knowledge of every single fact. It
can be collective knowledge of law enforcement, and
that is pretty clear, I am sure, to the Court. It cer-
tainly is to us, even if Mr. Franklin doesn’t entirely
grasp that as a pro se litigant. In any event, I think
we should push on with sentencing today. Even if he
had the continuance and filed the motion, again, it’s
really not pertinent to sentencing even if it is a rule
that could be applied in this court.

THE COURT: It is not properly denominated,
that is correct. The Court has already ruled on the
suppression motion. This is not a timely motion and
not an appropriate motion at this time. So a continu-
ance would be of no value, so it is denied.

THE DEFENDANT: Okay.

THE COURT: The Court does have to resolve
some legal issues that are raised here, and I will ad-
dress them.

The calculation of the sentencing guidelines really
depends upon whether or not Mr. Franklin qualifies as
an armed career criminal, and if he does, this case car-
ries a statutory mandatory minimum of 15 years. The
Court’s calculation of the guidelines would have in this
case, apart from the mandatory minimums, 360 months
to a life imprisonment. So it is important that the
Court render a decision with regard to [5] this. I find
that Mr. Franklin does qualify as an armed career
criminal because he has three previous convictions of
serious drug offenses.

Mr. Franklin challenges the assertion by the proba-
tion department and the government that the three
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convictions that occurred in 2002 were not distinct, that
is these unlawful delivery of cocaine convictions arising
from sales that occurred on the 3rd, 5th and 7th of
September should not be treated as distinct.

Mr. Franklin further makes the argument that the
citation to U.S. v. Rodriguez by the government for the
proposition that the delivery is not the same as distri-
bution, I believe the Supreme Court did address that
and concluded that a conviction under the Washington
unlawful delivery statute was a qualifying predicate
offense under the Armed Career Criminal Act.

Mr. Franklin, I have read all your submissions—or
reviewed—I won’t say that I read each and every page
of your submissions which are voluminous, but I did
review it all and I reviewed your argument with regard
to United States v. Rodriguez, and I still find that this
is an equivalent case.

With regard to the argument that the three 2002
convictions are to be counted as only one predicate of-
fense, I find it an interesting argument, Mr. Franklin,
but not availing to you.

[6]

First, it must be remembered that once there is
established that there are three actual serious drug
convictions—there are here—the burden then shifts to
Mr. Franklin to prove by a preponderance of the evi-
dence that the three crimes are not distinct.

The Court is bound, it believes, by the Ninth Circuit
law that has consistently relied upon the principle that
crimes that are temporally distinet will then be counted
separately. And we have here three different drug
transactions occurring on three different days; again,
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September 3rd, 5th and 7th. So they are separated by
—each of these transactions, are separated by two
days.

There’s no evidence before the Court that these
transactions were negotiated at one time. But even if
there was such evidence, the crimes are each separate-
ly completed in the separate transactions.

The result, I think, would be the same if two indi-
viduals on one date, for example, conspired to burglar-
ize a store, the same store, on three different dates.
Here, Mr. Franklin had an opportunity not to go for-
ward with the second and third transactions. There
were two days separating. This looks to me to be
three separate crimes because they are not completed
until the transaction actually occurs.

So the Court finds that Mr. Franklin has failed to
meet his burden, and therefore stands convicted as an
armed career [7] eriminal.

The other objections that were raised by Mr. Frank-
lin to the presentence report, those paragraphs being
1,2,3,6, 7,13, 14 and 27, all of which are overruled be-
cause of my immediately prior ruling here.

Mr. Franklin also objects to paragraphs 17, 19, 21,
23 and 24, arguing that these facts were not proven at
trial. There is no such requirement in the law that
those facts stated there need to be proven at trial.

The Court also overrules Mr. Franklin’s objections
to paragraphs 59 and 60.

Mr. Franklin objects to paragraph 68 and proba-
tion’s contention that, under the sentencing guidelines,
5H1.9, the Court may consider the extent to which his
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drug trafficking offense was to maintain a livelihood.
Mr. Franklin contends that the primary source of in-
come was his unemployment compensation. The guide-
line provision does not require it to be the primary
purpose. Nonetheless, I will say, this is not going to
be a factor in the Court’s sentencing determination.

Finally, Mr. Franklin objects to the statement of
probation contained in paragraph 70, that Mr. Franklin
is at a high risk to reoffend. The Court concurs with
this statement, but again this will not be a factor in the
Court’s sentencing.

The Court will not specifically address Mr. Frank-
lin’s separate objections to the government’s sentenc-
ing memorandum, [8] only to say that those objections
are overruled.

With regard to the sentencing guidelines, Counts 1
and 2, unlawful distribution of cocaine, and Count 3,
possession of cocaine base, are Class C felonies carry-
ing a maximum of 20 years of imprisonment. Count 4,
possession of a firearm in furtherance of drug traffick-
ing, has a mandatory minimum of five years up to a
maximum of life and is a Class A felony. Also, Count 5
is a Class A felony, the felon in possession of a firearm,
and because it was the Court’s finding of armed career
criminal, there’s a mandatory minimum of 15 years
with a maximum of life imprisonment.

Pursuant to United States Sentencing Guidelines 4B1.1,
the career offender table applies under 4B.1(c)(3), with a
range of 360 months to life imprisonment.

Mr. Franklin has 9 criminal history points, to which
2 are added. This is somewhat academic given the
Court’s previous finding before that there are 9 crimi-
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nal history points, and 2 points are added because he
was under a criminal sentence from Pierce County
Superior Court in Cause No. 09-1-03382-1. He was
sentenced to 174 days of prison followed by 12 months
of supervision. The conduct here was committed
within one year of the earlier sentence which was im-
posed on July 7th of 2010.

So that’s the Court’s findings. With the Court’s
findings, has the Court correctly stated—again, with
those findings—what the range is here?

[9]

MR. GRUBER: Yes, Your Honor. I believe it
is correct. It would be a level 37 at category VI, for
an advisory range of 360 months to life, under the sen-
tencing guidelines, and that the statutory mandatory
minimums apply on two counts, which would be 15
years on the armed career criminal felon in possession
of a firearm count, plus five mandatory consecutive for
the 18 U.S.C. 924(c) conviction as well. So a 20-year
mandatory minimum.

THE COURT: Mr. Franklin?

THE DEFENDANT: Has the Court addressed
my issue? I believe it was, is intent to deliver under
RCW 69.54.1 too broad to be a categorical match to the
corresponding federal generic offenses under the cat-
egorical approach?

THE COURT: I considered it and overruled
that objection. I already indicated that I am counting
it as a predicate offense, and I don’t need to go to the
modified categorical analysis.

THE DEFENDANT: Okay.
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THE COURT: Mr. Feldman?

MR. FELDMAN: Your Honor, could I address
the Court with respect to—and I don’t know if this is
the appropriate moment—with respect to two issues?

One would be to make a record with respect to the
Court’s finding that the 2001 offense from Pierce Coun-
ty constituted three predicates. I just had a couple brief
remarks.

[10]
THE COURT: Youmay. I willletyou.

MR. FELDMAN: Then another thing I wanted
to bring to the Court’s attention was in May, Mr.
Franklin came to the assistance, along with another in-
mate, of a guard who was being assaulted at the F.D.C.
and stopped the assault and helped subdue the person
who was hurting the guard.

Would now be the time the Court wants to hear
from me on these things or later?

THE COURT: I would like to hear as to the
first issue now, and then the second issue can come
later.

MR. FELDMAN: Thank you. I do under-
stand that the Court has ruled, but I just wanted to
help make a record for Mr. Franklin.

THE COURT: As I said, it is an interesting
argument, and it is one in which—that I think the cir-
cuit could do some refinement—or Congress could
more likely address the problem.

MR. FELDMAN: So in review of the cases that
both Mr. Gruber and I discussed in our memos, the
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courts did not only look at temporal analysis in deter-
mining whether or not an offense was a single offense
for purposes of determining whether a person qualified
as an armed career criminal. They looked at the num-
ber of victims, the number of locations. They looked
at the age of the offense.

In Mr. Franklin’s case, I think the declaration of—
the [11] Informations filed in the case and the Declara-
tion of Probable Cause, which I included as Document
No. 184 as an exhibit to my memorandum—in any
event, the Information indicates that the three counts
were not capable of proof separately. Actually, the
language was they were a single scheme or plan and
could not be separated in proof of one from the other.
I think that is something that I didn’t see reviewed in
any of the other cases.

Also, there was a single purchaser, a civilian opera-
tive referred to in the Declaration of Probable Cause.
Again, that is filed by us as Document No. 184. There’s
nothing in the record to indicate that the three distri-