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QUESTIONS PRESENTED
Whether petitioner’s constitutional due process was
violated when he was deprived of the fundamental
right that a jury find him guilty of all elements of the

crime; and

Whether a controlled substance (amount is not the
contention) is a distinct element of petitioner’s

substantive offense; and

Whether necessary elemént of a “controlled
substance” not being proven to jury beyond a
reasonable doubt violates this Court’s precedent, the
plain language of 21 U.S.C. § 841 (a) (1), and

Constitutional Due Process.
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OPINION BELOW
The Decision of the Ninth Circuit (No. 18-15910)

was filed on September 25, 2018.

JURISDICTION
The order of the court of appeals was entered
September 25, 2018. Williams timely filed a notice
of appeal. U.S. Const. art. § 2 vest appellate
-jurisdiction in this Court. This Court’s jurisdiction is

invoked under 28 U.S.C. § 1651(a).

PROVISIONS INVOLVED
Section 841(a)(1) of Title 21 of the United States
Code provides, in pertinent part:
Except as authorized by this subchapter, it shall
be unlawful for any person knowingly or

intentionally-



(1) Tormanufacture, distribute, .or dispense, or
v possess with intent to manufacture,
i+ distribute, or dispense, a'controlled. -
e Suﬁstance. T IR P

Section 846 of Title 21 of the:United. States Code
Provides, izi pertinent part:

Any Person who attempts or conspires to commit
any offense defined in thistitle ghall be subject to the
sanmre penalties.as those prescribed for the offense, the
commission'of which was the chject.of the attempt or .
conspiracy. . i T EUR

s L <« STATEMENT -

‘Williams-wasindicted on-one count of Attempted
Drug Possesszsion W iﬂ\l Intent to Distribute, in .-
violation: of Title.21, United States Code, Sections 846

and 841(a)(1). (ndictment at Appendix C) At trial
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3

only‘t‘ﬁre‘e Jaw enforeément.officials testifigd: See,
e.g., TranscnptOﬁTrlél, i Vo]umélifx'of [l Witness
Index at'p.2 6139 The evid'é‘ﬁce of their:at'éstimony
shows that neither testified to a substancebeing
involved to-trigger violation of an essential element
prescribed by 841(a). Dty ecteoriia o anh o
B 00 0T 2L 0 S IELE R BT A AR YRS B
sl oi . A THe DistrictiCourt Proceedings:o i
'] At trial, it wa® undontested that the petitioner:riz
was deprived of His fundamentalrightthat-the jury;o:
find him guilty of all elements of the crime. Uy
Furthermore, Williams reported District Judge
Xavier Rodriguez and'Magistrate Judge Nancy Stein
Nowak t6'the judicial oommittee in Louisiana, and
they weré 'sanctioned asia’ result of their.actions. «: - (i
ivolving petitioneris-case at the district level, Bifth,iv

‘¥



Circuit Chief J udge Edith H: Jones held the -
disciplinary and senction proceedings. -
Williams' did nct report the judges to. thejdisciblinary
committee out of arrogénce, he did s0.hecause he
feared being rzil-roaded in:their courtroom.

This Court’s review is nzeded becalxée_ the lower ..
Court’s contradict one another;aznd«am divided. And ;.
because, “It is-axiomatic.tkat 2 crimiral cannot . 2
conspire with an undercover law;enforcement.
official.” United States v-Mergerson, 4 F.3d 337,.n.9.,
(5th Ciri 1993). ¢+ o e e il e

Furthermore,.the Court: -.shou;id_gqnsidex; that 21
U.S.C. § 841(a)(1) and 21 U.S.C. § 846 “[Tlogether, .. .
these statutes provide that a person may violate §
846 by conspiringto violate' § 841(a)(1); “United
Statés v Carson; 520 FedAppx. 874, 897 (1 ].’?!’5-01'1".

2013), butthe facts of petitioner’s case dc not:-support
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such a conclusion‘because hé has.no:: -+ i, ;
coconspirator/codefendant. .« v e Do eraib g
“The underlying:constitutional error identiﬁe-d iR
petitioner’s case:isi§ 841(a), an’d"the'deprifvation‘:o_ﬁ
the fundamerfta’iffiglits ti}irat".%'ar;‘hfrylﬁnd hingurﬂty of iy
all esdential clementsiof his substantive offense
bey%)ndkéf reagonableidoubtiiior wio tulo g Cond
Where ther'év-iisﬂfmj3‘?51;-‘bst@1‘:ﬂc:‘e" involved in =+ -
petitioner’s case in teality he vac.t.vl‘ally stands: i o0
convitted and semtenceditotwenty (20)years for . iv
conspiring with an undercover law enforcements. - *
official’ And' this Gualifies'as an extraordinary

circumstance. i HTO T e IE g0

vt Br The! Court Of Appeals Decision,s - ;.
The'Goverriment introduced “Conspiracy-based”,

Attempted-Drug Possession:With Intent to ‘Distribute



cases that lacked relevance .tg Williamg’ case. -~ |
Williaras’ atiorney: fefuséd. to argue the 841(a)
elements issue, and waived his right to respond to the
Government’'s misuse of conspiracy‘based cases,
which was:-an inavolunta}‘gy,_Waiver.,W illiams filed a 28

U.S.C. §'2241 Writ Of Habeas Corpus in the Ninth

Circuit. The Ninth: Circuit did not;address his,

Violation of Due Process of the Constitution of the
United States of America; argument,instead deciding
that William¢® actual inneeénce petition-was a
disguised §.;2255. On:Novernber 13, 2018 Williams: .. .
received legal correspondencefrom the Ninth Circuit,,
{No. 18:15910; D.C. No. 4:17-cv-00577-RCC-dR,. ...

District ofArizona; Ticson, ORDER). + 5 -
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REASON - FOR GRANTING /THE PETITION.
L William's Contenids:That His Due Process
it Was Vidlated Because, “[Tlhe Constitution |

- GivesACriminal Defendant The Right To.
257 1 Demand That A JuryFind Him Guilty Of« -
il All Elemenits Of The Crime With Which He
Was: Charged:” :United:Statesv.Gaudin, 515
o WS 506; 5TT (1995)- 50053

:.*iThe jury- fou‘ﬁd_Williams;e guilty of violating twe;
sections of, UnitediStates Code; of Fitle 21 Those . ;i
sections being §.846; and:§841(a)(1). The:substantive:,
'of'f‘e‘fi"sé in Williams #s:§ 841€a)(1);jand:§ 846 is the:- ;-
lesser inclided offense.t “According to the plain: ! ... "
language of §841(a)(1), 4Gcontrolléd substarice is a:ii]
distinct element of that drug offense.” United States v

Maldenado Sanchez, 269 F.3.d 1250, 1264 (11% Cir.

2001). (See Also Judgment In A Criminal Case)



“Noting that the express language’ of §.841(a) puts no: -
quantity 'réqtﬁrémeﬁt ‘on'the:dmoint of controlled ... .
substance possessed.” ﬂ/fa]denado Sanchez at fn.28.
Williams’ argumeiit is not possessioniHis argument
is the necessary element of an “actual substance?” -
being invoived -f()"trigger,%*}idl'a?ti(‘;n of:all-essential -~ ...\
elements prescribed by his substantive offerise.
“Attempted drug possession in violation of 21 846 is
sifﬁpl’y a lesser included offense of the drug = = -+
possessmn proscrlbed by 21 US.C.S. §841() (D
Umted States VMthe]] 484 f 3 d 7 2 (5‘1’ Cir. £ ”007) ‘

“The crime of attempt °s ,a.le-.sse?.included :

1 Lesset inciuded offense; Ohe which is'composed of some,-but -
not ail elements of & greatér offense and which does not have - .
any element not included in the greater offense scthat itis - .
impossible to commit a gredter offense without necessarily

commlttmg the lesserioffense. State v Garcia, App:, 100 N.M. .



offenise of the substantive crime.”- United'States y.
Remigio, 767 F.2d 730, 738;"(109‘?: Cir. 1985)-Court’s-. ,
instructions provide undeniabe 5’eVideneQ that a:p: 05
“Substance” is: & ‘fdi_stincﬁ.ele ment of Williams} . ;i1
substattive offenge. (Court’sInstructions at.. .,
Appendix B;fTﬁaﬁhﬁscr:iptrb‘fz"FréiaLa Volume I of Il at -:...

pp.151, 152)0i 0 weitaaindor zid © godivmg - o o nis

GEEPLNTE RS 6T D Y0 L TSt TR I LS P g
120, 666 p.2d 1267, 1272.:One that does not require proof of any: .

additional element beyond those required by the greater offense.
B ST A NN '” N N S S TR S T T £

(AL NG AR e '«35:,1_

. [

L I A L S T 4

G(')yierp.ment._ of Vz'rgjg[slands v Bedford, C.A. Virgin Islands,
671 F.2d 758, 765, |

T

One which must necessarily be included in the greater offense.

State v Etzweiler, 1256 N.H. 57, 480 A.2d 870, 876. One which. .
includes some of the egsentialielements of the:crime charged in - ;
the information withoutthe addition of any-element,irrelevant . .
N. W.2d: 638,:640: When:it is:impossible to commit,a particular

crime without concomitaritly committing, by the same conduct, ..
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In Williams’ situation; his attempt 470) posseos

cannot be necessarily committed until the carrying

out of the greater crime, meaning all necessary

elements of his substantive offense must be proven

i P . PR S ;
o Tid HEES S B A

beyond a reasonable doubt. In other Words, “where

. Lt
K l’\_.‘._

one offense is 1ncluded in another 1t annot support a
LT . doove e . Cipeeowe s v *’ i
separate conv1ct10n and sentence Umted States v

R IO SN

:;cott 987F2d 26] (5tb wl' 19.93)

I f‘ii_?

;{‘1!'_’ < I : .. . A
o FE RS H L RN

other offense of lesser grade or degree, the latter is, w1tn

respect to the former, a “lesser mcludea offense”. In'any case in’
whith it is legally:possibleé to att€mgpt to commit & critne, such+
attémpt constitutes 4 lesser included offense with respect

thereto. The defendant may be found guﬂty 01 an offense

PR

necessarily included in the offense charfred Fed R.Cim.P. 31.

Substanti\}e offense. One which tibs"c-onlplete of itself and not
dependent ubon another U S VMaI'tmeZ Gonza]es D . Ca] 8.9

R

FSL.pp 6'2 6'4
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+ = Example I.: Reverse: Sting Operation’ -

BT P T R S L Y T S A S UL ST

“A” 18 contacted by a pohce off1cer workmg

* - :
o _‘,_:.-_‘.' ( ’4 ll By i i 4,[ B ik ‘.f'iv' () ._‘,‘)

undercover as a narcotics suppher as part of a

SN A S E O A ,\‘:' RS Pl Sty i G

“reverse stlng operat1on An 1nformant put h1m n

Negr g ~ SE
SO :u' S R g LY

touch W1th “A”, and the two arranged to meet at a

Gt e T S TR R F R €S YR TERY RN O EVR TR O U YO

H

local restaurant. At the meetlng, Undercover Agent

™ »‘,x

and “A” dlscuss the p0881b111ty of a narcotlcs sale, the

\‘ E *-‘ ‘r' 4 “_ ) A X Yy
L . H ! iA

next day, the two negotiate a deal in Whlch “A” agrees

to pay $65, OOO for three kllograms Undercover Agent

AR S L;l ,b, J

EPRN B A o

and “A” meet 1n a parklng 1ot under the Watchful
eye ofa group of DEA. ag;ent‘s,—,‘.,to,oompleéte the_dea)l;,{_i

Undercover Agent’ walks ovérto “A’%s” carand askeds: .,

L

sriob oty L
to see the money for the purchase, ‘
VAR TRy T Ryt et oo et e
i ETERI e o withnn
Substantlve An essent1a1 part or constltuent or relatlon to
what is essential. Stewart-Warner Corpozatzon VLe Va]]y,

D.C.I1., 15 F.Supp. 571, 576.

vis

P {7
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“A” responds by flashing a bundls of cash. “A” then .-
folloxvsiU_iv.derco'Ver Agent back to his vehicle, where
inside Undercover shows“A” one-half gram of an
“actual substance” that’s wrapped in atiny sandwich,, -
bag. After inspectirig'contraband,,/A” says “I want all.
of them if they're like this.”.Undercover gets out of.
the vehicle.and, gives a.prearranged arrest signal to.

surrounding DEA agents to arrest fA”.« o
A eown [} T4 - s

“A” is up Stink Creek without,a paddle because-
an ‘actual substance” was involved, a distinct = .

element of his substantive offense

. “A’s” objective acts
B . . 1 o .

were coniversing with g law enforcement official about

a possible narcotics sale, which without an “actual

substance” only amounts to conspiring with a law . |

enforcement official, and, (?) Meeting the undercover

agent at the appointed time and place with $65,000.

dollars, which is also a noncriminal objective act
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becaitisd 'money alotie i¥not-enough. But §846 attempt-
was necessarily cominitted in the carryiiri,g dutof the -
substanti{/’e offénse because: (1) all of the necessary, -:.;
elemetits proséribed by §8,41(a)(1)‘;. hi§ substantive, isn”
offéhse. Have been triggéred and; (2)¢A%?:§846 1+ = el
atter%ﬁ)t'is “sné that'does not réquire prosf of any: e
additional elemehnt Beyond thitse reqiiréd by thel 2
greater offense.”- Virdin Tsldnds v Bedford, 671:F.2d:>
758, 765 (3d'Crp 19831 Ao L
The missing Finkdt Willianis' case s a “controlled:
substaiite” which is a"distinct elément of his 1 il
‘substantivé offdngs. The iindevlying Constitutional +

error 1dehtified it Williamé

cage'is inregardito in= o
§841(4)(1), the'deprivition of hi§ fundaentabright.; -
“t6 démiand that & juky find hith’ guilty‘of alk elements’

’,;,\:H\j N " o ':’:;'A\;.:'; o arrae el . P Y TR
of the ¢rimeé2 with’which he was'charged.' Gaudinat
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Example: II. Reversé Sting ‘Oneration: United, -
States v Jonathan S. E’dwards 166 F. 3d 1362 (11th
Cir. 1999). doer Y
“Patrick-Flannery, a-West Palm Beach police officer,

was working undercover as a narcotics supplier.as ..

part of a “reverse:sting”ioperation. An informant pui...

him in touzh witk‘Edwards, and the:two arranged te..
meet at a‘local.xestaurani At fhe weéting, Flannery,:;%
and Edwards discussed the péssivility of a narcoticst
sale the'next day, the two negotiated a dealari. ~ - =

R L T sy T T P <
T P T N LAY

2 Element. Material; substance; ingredient; factor. Elements of
. ! ¢ L L S BT

crime. Those constltuent parts of a cnme wh1ch must be proved

Yy D e

by the prosecution to sustain a conviction. Com VBurke 3.90

Mass. 480, 457 N.E.2d 622, 624. A term used by the common law

to refer to each co'nponent '\f the actus reus causaflon and the-

B0

mens rea that st be proved in orde:rf to establish that 2 g}ven :
offense has occurred. The term is more broadly defiried =~ ™

. Y R . Tete o L B P :
NN S . AT PR R Lo BN S
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Wthh Edward‘q agreed to pay. $8000 for onerhalf-*

ot ,{‘_’n:‘, ‘ v T W "ﬂé’

kilogram of crack cocaine.

: F:-l"amnery\agnd:EdWards metina par‘kinz‘gf%lot‘;fg
under:the watehful eye ofa:group: of DEA agents.~to.
compiléte the ‘deal: Flannerywdlked over to Edwards’ a
car and asked to’see the money: fori>th’e5 p;uré;hase.;;; ool
Edwvards responded by flashing a bundlé.of cash. .4
Edwrards then!followe a Flannery:back to his car;ii s
where Flannery:opgnedrthe trunk and. pointedito a- ;.
manila envelope containing one-half kilogram of

crack cocame Edwards reached into’ the trunk

p1cked up the envelope and pulled out ‘the i 1nner -

i T R

R O Y R R < S SELUAES SRR DR P AN ARl Y ke Pt = i

R B O N A T
by the Model, Penal Code in § 1. 13(9) to refer to each component
PRI SO 5«‘ [ERDATREOTENOE T WIS RS
of ,:che‘_ actus reus, .c.’au_sati)on, the mens rea, any grading factors,
INORN YA ARG EN AR L AL IR AR RV IS A A B S S OTE BN ETRN s S N BRI S TR U BT
and the negative of any defense. .
TN <lal,:': RECERCAES T IS SO S ST

All definitions provided within this petition can be found in

Black’ Law Dictionary, Sixth Addition.
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plastic bag containing the cocainé. After inspecting . -
the con'tr‘aband, Edwards slid the plastic bag back -
into the envelope, returned the envelope to .:
Flannery’s trunk, and said, “Let’s go for-a ride.”.
Flannery closed the trunk, and, 2s he and Edwar,:dS_;;:is; 3
were gettinginto Flannery’s car, Flannery contacted., .
the DEA agents {via cellularzslephone) who
proceeded to arrest Edwards.”, Bdwards at 18363 . .
Williams uses Edwards for an éxample, not'because. -
of the' possession argument it ceiitends, for Williams':
argument is not the element of possessicn. W iliiams
refers to' Edwards for.an example because: .-

(1) Edwards is a:f‘reverse sting” operation practically -
identical to'his, (2) Edwards’isubstantive,offense is: -
identical t¢ Williams, §341{(a){1):and, {3) There.was ...
an actual substance (amount is not a factor) involved .

to trigger a necessary .element proscribed by his
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substantive offense/ which is:Williamsi contention in
the caseat baroA specific type:of substance ignot. ., -
relevant either.s i EEBTS CRE T SIS S BTSN Y a1
In Williams:: Mark Rodriguez)a San Antonio; .
policeofficer, was working undercover:as ‘a:nar_cor_,ties, LY
suﬁapv‘l'i'éi‘r as pait of al ‘reversessting’ operationi- AR, o
informant put-him iatouch with-Williams,-and:the, - 1
two arranged to-mest at d.restaurant in Schertz,: .y
Texas. ‘At the meeting<Rodriguez and Williams:.,.: ;30
discusged the possibilityoof azhamoties sale. On.May: =,
}16,"‘201‘1 tWey met #gain'in' the parking:lot of the .
restaurant where they'had met:back on April §th.
Rodri guezand Williams had-a convers ation!ing.. .
Rodriguéz undercovervehicle.And the vehicle:was ¢
equipped-with both vidéo.and-audio: During.the: s,
édn‘@’éﬁsafié‘n:Williams indicated: that-he gould.not . ...

come up with as much.asrthey had talked about... -
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before, butitad come up with $50,000. Which
Williams had agreed to pay toWard\,seven kilograms. .
Once Redriguez saw the money that-Williams had
brought, he ?gave an arrest esighal;f and.:?(),therlDEAu :
agents: ‘-dés"ce'nded upon Williams-and. arrested him.; ...
(Trial Trarscript, Volume Iof IT at p-62 of 139). .. .
Williatis _cgnt'est‘thatﬁunder;th'e‘faets of this;case, ©
he is actually-ihnocent of any.criminal cffense. & 1 |
because ithe jury found that intent-formed the sole. . :
basis for a criminal attempt where a-necessary . ...
element of his substantive offense was not proven.A
controlled substance {amcunt is not the argument,
noris a specific type of controlled substance)is a. . ...
distinct element of Willians™ drug-offense; and itis, :
absent.” . >

Receiving the verdict of‘the jury on every element

of the offense is a “substantial right” required by the
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Sixth Amendmeht. To hold Ioth@rwiseﬁ‘:would be'to :
dispense with triakby jury.” Califoinia vRoy, 619 ~, §
U.S. 2 (19986). 1fithis Court is to approve prosecution . -
in situations.guchias Williams; where:necessary . i
element of the: subst'a’n‘ti;vet offense Wasw not p K'(;VGDtO;.a e
the jury beyond:a:reasondble doubt, :th‘eﬁ- our v
Constitutional Riéhﬁ%}m‘ehmabsolmtel&-z'ilothin;gi.«”Once
again in closing; Wiiléliaimsywé;r‘i‘fsﬁ:o berabsolutely .

clear with this Court; xhiéxﬁrguinentis not possession;:. ;
nor is his arguiment in régard to an amount; or.al ..
specific type of sabstance; for it is neither. His sole- -1,
conterition is, it'istinhetentthat a ‘substance” be v,
involved in‘his:druigioffénse becauserit is an egsential,-
elemhént ‘of his'substantive offerisel (Courtis o o iv: bnin
Instructions at Appendix B, Transcript of Trial, ;..
Voluttie*IL of 11 at pp.A5LAE2) s s i ol

PVl i speere e N B A .. Yo
ASIRF AR AR PR AR B B AL BN B S SRS DR S
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.1 L RELIEF SOUGHT"

That Williams be release imrl_;n-gadi.ately if Court
rules in his favor. Conviction and sentence‘(be vacated
with instruction thatx,i‘ng{iicpm,e'nt bg giigm.is:sqd. v

- .QONCLUSION

The petition for an extraordinary writ should be

granted. -

Respectfully submitted,
@ t/ﬂmmm) \\\ @ﬁw& »-
OCTAVIOUS D. WILLIAMS Pro se
27529-077 "
Federal Correctional Institution
P.OBox9000.. . .
Safford Arizoha = 85548 7
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