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QUESTIONS PRESENTED 

Whether petitioner's constitutional due process was 

violated when he was deprived of the fundamental 

right that a jury find him guilty of all elements of the 

crime; and 

Whether a controlled substance (amount is not the 

contention) is a distinct element of petitioner's 

substantive offense; and 

Whether necessary element of a "controlled 

substance" not being proven to jury beyond a 

reasonable doubt violates this Court's precedent, the 

plain language of 21 U.S.C. § 841 (a) (1), and 

Constitutional Due Process. 
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OPINION BELOW 

The Decision of the Ninth Circuit (No. 18-15910) 

was filed on September 25, 2018. 

JURISDICTION 

The order of the court of appeals was entered 

September 25, 2018. Williams timely filed a notice 

of appeal. U.S. Const. art. § 2 vest appellate 

jurisdiction in this Court. This Court's jurisdiction i 

invoked under 28 U.S.C. § 1651(a). 

PROVISIONS INVOLVED 

Section 841(a)(1) of Title 21 of the United States 

Code provides, in pertinent part: 

Except as authorized by this subchapter, it shall 

be unlawful for any person knowingly or 

intentionally- 
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(i) To manufaéture, distribute, cr dispense, or 

possess with intent to manufacture, 

1 distribute, ordispens, aotro11ed 

substance. ....................... 

Section .846 of Title.21 of thUte4 States Cod,. 

Provides, in pertinent part: 

Any Person who attempts or conspires to commit 

any offense defined in thistit1e subject to the 

same peñaltiesas those prescri .dfthe offense, the 

commission ofwhich .vras . th ohje,ct,o the. attempt or 

conspiracy. . . .. .. L .......... ..; 

.STATEMEN.T. .. 

William was i  dice 0 one : punt of.Attempted 

Drug Possession With intent to.DistrThiite,.,in 

violaition of Title :2.1 UniecI States Cpde, Sections 84 

and 841(a)(1). (Indictment at Appendix C)At trial 
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only three w enfbrcmeit officials; testifidd.iSee, 

e.g., Traisript OfTrthi;I Vo1urnbii'ofII Witness 

Index atp.2f 79.; The evidence of their -testimony 

shows that neither testified to a substance-being 

inoled tb txgr viblStidn of an essetieI element 

prescribed by 841(a).  

J ; Lft:: .0 ••••. 

TIid n 

At trial" it w nntested'that the petitioner 

was deprivedof isfth da al'righttIiatthejuryi 

find him guilty of all elements of the crime. 

Furthermore, Williams reported District Judge 

Xavier Rodriguez iae Judge Nancy Stein 

Nozàkt6 the judiil irnittee in Louisiana, and 

they were saikctiöëdasa u1tf theiT actions. : C 

iivôlviuI p ëtitibherseaë at uIth. district 1evel.7ifth 

: 
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Circuit Chief Judge.Ed.itli H1 Jones held the 

disciplinary and sanction proceedings.  

Williams did nct report the judges to-. the disciplinary 

committee out of arrogance, he did so because he 

feared being r ii roaded in their courtroom 

This. Coirt's .rev.e.w is needed because the lower ... 

Court's contradict one another. and aite divided,. And.,,  

because, "It is axiomatic. that. a c:iiminal cannot 

conspire with an undercover 1aw;  enforcement,  . - ... 

official." :Un ited Sa tes vMerge.son, 3d 337 

(5thCjr ; 1993)  

Furthermor.e,, the QWjrt,shoulld consider ,that2.1 - 

U.S.C. § 841(a)(1) and 21 U.S.C. § 846 "[T]ogether, 

these statutes provide that a person may violate § 

846 by conspiring to violate'. §.841(a)(1)1-  "United 

States fr Carson;  520 Fed.iAppx.; 874, 897 010Cir. 

20131, but ithe 'facts bf.pet-itioner's cse do not. support 
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such a conc1uion:becaus6hë has' ho'-. 

coconspirator/codefendant. 

The undei1y.iigconstitutionaI error identified 

petitionr's ase'15 841(a), and deprivation..,of.  

the fundamentaIright thaiarjuryfird himguilty QI 

all esëntià1 

Where therdiI.'substance" involved in 

petitioner's actually stands. :L 

coiwi?'ted and tëh dot nty(2O)\yrs :for 

conspiring with an undercover law enforcèment 

officiaE nd this 1fisas in extraordinary 

circumstance 

:Uii.' 

B T'li oürtOf Appeals Decision, -. 

TheGoierthnëñt introthiced 'Conspiacy -based'y. 

AttemptedDrug Posses sioi With Intent to Distribute 



cases 'that lacked reievà.nce1oWi11iai' case. :!, 

Williams' áttorñey refused to a;gue the 841(a) 

eieméntsissue, an.d waived his right to respond to the 

Government's misuse of cOnspircybased cases, 

which was an involuntary waiver. Williams filed a 28 

U. SC. §2241 Writ Of Habeas : Corpus-in the Ninth 

Circuit..TheNint.h- Circuit- did nlot; addess this, 

Violation of Due Process.dfthe Cotstit.utiQi1 of the 

United States of America argumePt;:instead deciding 

that Wiliiam' actual innocéncepetit-ionwas a 

disguised §2255. OnNovrber -13, 2018 Williams:  

received legal coiresp.ondence-frorn the. Njnth. Circuit, 

(No. 18J5910, D,,C.. No. -4:17-.cv -OQ577 -RcCTJR. 

District-of-Arizona;-Tucs:on,-.ORDER): 
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REASONFOR  OMAN TINGTlHEPETITLO.N 

1. Williams ContendsThát His Due Piocess 

• Was Violated Because, 'iT.1he Constiution 

.GivLCi'irrina1, Defendant The Right,To 

Demand That A.JuryFind Him Guilty Of 

All Elethehth With Which .H-,6' ,,.! 

Was: øhairge±" L'LTnitdStates v: Gatidin, 515 

:..L..506,5111990... 

Phe juii'y fo d.WiiIliams guilty of .vio1atinti 

sections of, UnitedxStatesCde;soffTitie 2z1;'Thbse . .... 

sectiotsbeing.86; 1and8416)(1). The, substantive;,  

offense in Wifflath ;i 841 a)(1);,qand .B46 is the  

lesser iñciücIed 66 .'Acdrdih.g.tb the) p1äh . .: 

language of §841()(1 'controlld; substn'ceisai 

distinct element of that drug offense." United States v 

Maldena do Sanchez, 269 F 3. d 1250, .1264 (1 ]th  Cii'. 

2001). (See Also Judgment In A Criminal Case) 



"Noting that the expres language of §841(a) puts no, 

quantity reqiirément on the àmot of controlled - 

substance possessed." Midenado:Sanchez;at fn28. 

Williams' rgumt is not possessiioniEis argument 

is the necessary element of-an "actual suhstanc&' 

being involved tOtrigger.viólation ofall•:esentiaL;•., 

elements proscribed by his substantive offense 

"Attempted drug possession in violation of.21 846 is 

sithpi a lesser included,  offense ofthe drug 

possession proscribed by 21 iJ.S.C.S841(a) (1)1" 

United States v Mitchell, 484 £3. d 762 ('51h  Cir. 2007). 

"The crime  of ttempt1s a lesser included 
- -- 

1 Lesse} included öffene-. One which is' eomposed of some, but 

not dil elrnents of greater offense and which does not have 

any element not included in th greater offense so  -that it is 

impossible to commit a greater offense without necessarily 

committing the lesser; offense.:  State vGarcia,App, 1:00 N.M 



offense; ofthiibthntivecrinieUnitedStatës.v 

Remiglo, 7:7  'F.2d. 7.30, 733K1O .Qir. 985).ro&rt's 

ins tructfons,pro'i:de undeniahievidenca.that a: 

"Suhstance'.'.is distinct'.e1ernent.QfWi.1Iiarls ::•/ 

substantive .ioffeñé'..(Court's Instructions at,  :. 

Appendix B . ñscript.fTriaL, o1uine II. of II at 

pp.151, 152) 

120, 666 p.2d 1267) Z2 Qn htloes not require prpof of a 

additional element beyond those quired by .the greater offense. 
.... 

Government of Virgin Islands v Bedford, CA. Virgin Islands, 

671 F.2d 758, 765. 
...... . . ,.' .. ... 

One which mustnecessai41 be incIüded it tile grate offense; 

State v Etzweiler, 125 NH. 57, 480 A,2d 870, 876. One .which.. 

includes some 'of the .essentia1elinents of t1i;  crirnç charged in 

the information withoutithe adthtiçi of any elelllent1 lrrelevant 

to the origina1..charge:State;v TqJ2. en,. 197Nb. 2-16,: 2417—., .  

N W.2d:.638,640; Wheñit is:irnssib1e to commit,a particular 

crime 1th6't concomitantly coiiittig;.by the same conduct, 
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In Williams' situation; :'his'attempt to possess 

cannot be necessarily committed until the carrying 

out of the greater crime, meaning all necessary 

elements of his substantive offense must be proven 

beyond a reascnahle doubt. In other words, "where 

one offense is included in another, it cannot support a 

separate conviction and sentence." United States v 

Scott, 987 F. 2d 261 (5th  Cir. 1993,). 

another offense of lesser grade or degree, the latter is, with 

respect to the former, a 'leser included 6ffeñsè". In' any case in' 

which t is legally p'bssible to attciñt"to ccmmit a crime, such 

attempt. constitutes a lesser includedo'ffense. with respect 
, 

thereto. The defendant may be found guilty.of an offense 

necessarily included in the offense charged. Fed.R. Cim.P, 31. 

Substantive offense. One which is complete of itself and not 

dependent upon another. US. v MartinezGonzales, D. Cal., 89 

F.Supp. 62,64.  



Expie.IRevse.; Sting Operation'  

• H :: 

"A" is contacted by a police officer working 
iH c 

undercover as a narcotics supplier as part of a 
. • 

"reverse sting" operation. An informant put him in 

touch with "A", and the two arranged to meet at a 
fl !rc •i ... 

local restaurant. At the meeting, Undercover Agent 

and "A" discuss the possibility of a narcotics sale; the 

next day, the two negotiate a deal in which "A" agrees 

to pay $65,000 for three kilograms. Undercover Agent 

and"' meet inaparldng lot— under the watchful 

eye of :a,grpup QfDEA: agents Tt complete the deaLt  

Undercovr Agent:  .raik vrto 'A' car-  and asked 

to see the H 

) 

Substantive. An essential part or constituent or relation to 

what is essential. Stewart-Warner Corporation vLe Vally, 

D.C.I11., 15 F.Supp. 571, 576. 
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"A" respondbyflàshing. abund1ë ofcash..I'A!' then::  

fo11ow Undercover Agent back to his.vehicle, where 

inside U.ndercovb.r.shOws1A'.onhaif gram of an 

"actual sub sta.nce" that's wrapped i a tiny sandwich, 

bag. After inspectir!gcQntraband 'N', says "I want ,J.1 

of them if they're.like this"..TJndrpover gets out f. 

the vehicle-and, gives a, peaTraged arrct signaLp 

surrounding DEA agents to:  .axre,tA'.. 
. 

"A" is up Stink Creek withu.t1a paddle because• 

an tctua1 sibance".was involved, a distinct 

element of his substantive offene, 'A's" objective acts 

were.conversi.ng:with alaw.enforceInt official, about 

a possible narcotics .sa1,, yh.ich without. an "actual 

substance".  only amounts 'to co'ispirig with a Jaw, ... 

enforcement official,-and, (2) Meet ing the undercover 

agentat the appointed ,th. ,an,d place with $65,000 

dollars, which is also a noncriminal objective act 
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beca[s money aioie inot;enQugh. But 8-46 atternt 

was nc6ssai1 •cotnnitted in the carrying dutOf the 

substantii'e offlbinsV because (i) all of !the necesary 

e1e'nets prosetibed by §841't)(1); hi subst'antiTe:;c .L  

offèiie', have been frigrednd (2)iAs846  

attentis "on' thtlo Ic 

add{ti.nJai efemOt1i6ii&th6se reiird .by tl 

greater offense." IIa1hd BedfOc1,  671F.2d 

The 

subiie" Which is MinctOiéinèit of his 

i ei substari Offthié. Thuñd1yihg ContitutiorraI 

error IdfliifiOdit Willithcaeis iregado 

§841(ã)C1)ç Odeiàti'6ñ of hi§ ftthdannt al) right, s - 

"to d âidthat 1rfini1hith gultyof'ai1I ëiëinits'i 

of the h' sharged. Ga udth at 

c.. 
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Example II. Reverse"  StingOreration: United 
States vJonathan S. Edwards, 166 F.3d 1362 (11th 

Cir. 1999).  

"Patrick Flannery, arWest Palm Beach police officer, 

was working undercover as a narcotics supplier, as 

part of a "reverse sting'operation. An iiiformantput. 

him in touh withEdwarcs, and the two arranged tO. 

meet at aloca..estauran:At 

and Edwards discu'ssedthe. p6ssb.1i.tofanarcotich 

sale; the:next day, the two negktitia dealin;  

2 Element. Material; substance; ingredient; factor. Elements of 

crime. Those constituent parts  of a crime which must be proved 

by the prosecution to sustain a conviction. Corn vBurke, 390 

Mess. 480, 457 NE.2d 622, 624. A term used by the common law 

to refer to each cmpnnt of t  e actus réu, causation,  and the 

mens rea that must be proved in 6rdei to éstáblish that a 

offense has occurred. The term is iiorbroadly defined 
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which,  Edw.àrdsgree4 tqpa $8000 for néM]1: 

kilogram of crack cocaine. .. 

met<in. a parking lot, 

under Ithe watehfu]j yeofagroup.&f DEA ag;t-t 

cofnpaete the deaF. Flannery.á1ke.d over to. Ed'Wrd' 

car aiid asked to'ee :the imoriey,  fothè purhase; 

Edward iespodethby flahig.:a. .bundI of cash.: 

h car h.-; 

where Fiannery opned1he trunk and. poi.nted to. a. 

manila envelope containing one-half kilogram of  

crack Ewàds rclië into the friink 

picked up the envelope, and pulled out the inner 

.j  

by the Model Penal Code in § 1.13(9). to refer to each component 
.L .i . ........ ., 

of. the. ctis reus, causation, the mens rea, any grading factors, 

and the negtive.ofnyciefense.. . 

All definitions provided within this petition can be found in 

Black' Law Dictionary, Sixth Addition. 
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plastic bag containing the cocain.é After, inspecting 

the contraband, Edwards slid the plastic, 'bag back 

into the envelope, returned the envelope to. 

Flannery's trunk, and said, "Let's; gofor-a-ride.',',  

Flannery closed the trunk. andyas h.e ;and Edwards..;., 

were getti.g into Flannery's car, FiaIn?ry .contacted 

the flEA agents KviaceliuIaritilephOne): who 

proceeded: to arrest Edwards'.': Edward at 1363 

Williams trses Idwards for an .xanipie. nqtbecause, 

of th posession argument it cts:, for Williams,'. 

argument is not the element, of.possession. 'Williams 

refers tbEdwàrds fbran example because: 

(1) Edwards is a 'reverse ting7 ope:ration practically 

identical to his, (2) Edwards' substantive offe.rs.e is...  

identical to Williams, §841(a).(1)'and, (3) Therewas 

an actual substance (amount i not afactor involved. 

to trigger a necessary .gleinen,t proscribe4 by this 



substantive. ôffensé;w'hich isWi11iams contention - in 

the case- at bar.A specific typeof substance inolt. 

relevant eithet.  

In Wi11ini8:Mark Rodrigue-z,a San Antonio, 

policëbfficer, was wbrkiñg undercover as a: narcoiies 

suppiiëT A 'p art of a versé'singOperativAn, 

informant Willih*mFyy • 

two arragèdtouiitat àrestauLrnt in ScbertZ'). 

Texäs At the m ing<Rodrigue± and WilUsn.; , 

diséid the osibi.lityofanareoties sale, OnJylay 

16,2011 they met7agaill ilin.1 theparkinglot of the 

restaurant wh  -they !hadmet back on Apri1th. 

Rodriguez 'and Wilhi'amshad aconveratiQnI in;  

Rodrig'tiez' ihdeieovevehide. Ard the.. ile;w'a 

equipped-With bthvide andaudio Diigh: 

cOnei atin' Williams indicated-  hhe ou1dnot 

come up 'w1ths rnuchasr.theyha4ta1lced about.  
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before, but !'had come up with $50;000. Which 

Williàths had agreed to pay toward seven kilograms. 

Once R drig.uez saw the money that Williatns had 

brought, he gave an arrest sigh al; and other DEA 

agents:desoended upon Wilhiamsand., arreted him 

(Trial Trarscr1p Volunw Iofll.atp62 of. L39). 

Williams  cori.tes  that under the fats of this: case;  

he is actually.innocent of anycimin11 offense 

because the jury found That intetfQrned the•  solez 

basis for a criminal attempt where a.-.necessary 

element of his substantive offense was not proyeri.A 

controlled substance ('am unt is not the argument, 

norisa specific, type of controlled substance,. is a.......... 

distinct element of Wilhiiis':dyug.:Qfn,se,: and it is 

absent.— 

Receiving the verdict. Of Thejury on every e1,em.€nt 

of the offense is a "substantial right" required by the 
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Sixth Amendrnet.Tèthoid otherwise'would h,eto 

dispense with .trialby, jury.." Ga1ifoinia. :'Roy, 5P9  

US. 2 (1990. nIfjtihi Court itoproieproecutior,. 

in situàtionucha; Williams, where, necessary ,  

element of  the,  substanti. :dffeñse wasi nkt iprov.en to -,.-. -I,' 

the jury doubt, then 

C6n9titutibba1 Right,  Jm.e aabsoiute1ynothin: Once 

again in closing, lianswaatsto ber absolutely 

clear ith this @tiit, is arguiiient is not, posessiQn 

nor is his urument irgard to an amount,,  ora .J 

specific' t'e ôf bst for it. is neither. His sole 

conteiitthñ i itikihh t:,that ¶'substanc be r 

involved- ih his di,:4ffns .hcuseit is a essential 

e1ethèntof his btantiie'offensé; (.Courtis:  

Instructions at Appendix B, Transcript of Trial, .: 

J], JjJJj bfIIa'tpp1.51152):. :' 
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RELIEF SOUGHT - 

That Williams be release immediately if Court 

rules in his favor. Conviction and sentence be vacated 

with instruction that, indictment be dismissed. ..,, . 

CONCLUSION 

The petition for an extraordinary writ should be 

granted.  

Respectfully submitted, 

OCTAVIOUS D WILLIAMS Pro se 
2'529-077.....

.  

Federal Correctional Institution 
P.O.Box 90.0,. .... 
Sàfford, Arizona 85548 

DECEMBER 2018 
. ..,.. I . .... 


