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APPENDIX A
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Appeal from the United States District Court for 
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Jr., District Judge. 

ARGUED EN BANC: Robert L. Hutton, 
GLANKLER BROWN, PLLC, Memphis, Tennessee, 
for Appellant. Kevin G. Ritz, UNITED STATES AT-
TORNEY’S OFFICE, Memphis, Tennessee, for Ap-
pellee. ON SUPPLEMENTAL BRIEF: Robert L. 
Hutton, GLANKLER BROWN, PLLC, Memphis, 
Tennessee, for Appellant. Kevin G. Ritz, Murrell G. 
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WHITE, STRANCH, DONALD, THAPAR, and 
BUSH, Circuit Judges.1 

BATCHELDER, J., delivered the opinion of the 
court in which GIBBONS, ROGERS, SUTTON, 
COOK, McKEAGUE, GRIFFIN, KETHLEDGE, 
THAPAR, and BUSH, JJ., joined, and CLAY and 
WHITE, JJ., joined in the result. BUSH, J., deliv-
ered a separate dubitante opinion in which KETH-
LEDGE, J., joined. CLAY, J., delivered a separate 
concurrence in the judgment only in which WHITE, 
J., joined in Part I. WHITE, J., delivered a separate 
concurrence in the judgment only. STRANCH, J., de-
livered a separate dissent, in which COLE, C.J., and 
MOORE and DONALD, JJ., joined. 

ALICE M. BATCHELDER, Circuit Judge. 

Appellant John Turner asks us to overrule nearly 
four decades of circuit precedent holding that the 
Sixth Amendment right to counsel does not extend to 
preindictment plea negotiations. See United States v. 
Moody, 206 F.3d 609, 614–15 (6th Cir. 2000) (citing 
United States v. Sikora, 635 F.2d 1175 (6th Cir. 
1980)). We decline to do so. Our rule—copied word 
for word from the Supreme Court’s rule—is that the 
Sixth Amendment right to counsel attaches only “at 
or after the initiation of judicial criminal proceed-
ings—whether by way of formal charge, preliminary 
hearing, indictment, information, or arraignment.” 
Id. at 614 (quoting Kirby v. Illinois, 406 U.S. 682, 
689 (1972) (plurality opinion)); see also United States 

                                                 
1 The clerk submitted this case to the en banc panel of the Sixth 
Circuit Court of Appeals before Judge Joan L. Larsen received 
her commission on November 8, 2017. 
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v. Gouveia, 467 U.S. 180, 188 (1984). The district 
court followed this rule, and we AFFIRM. 

I. 

In 2007, after appellant John Turner robbed four 
Memphis-area businesses at gunpoint, he was ar-
rested by a Memphis police officer who was part of a 
joint federal-state “Safe Streets Task Force.” Turner 
hired an attorney. A Tennessee grand jury indicted 
Turner on multiple counts of aggravated robbery, 
and Turner’s attorney represented him in plea nego-
tiations with state prosecutors.  

During the state proceedings, the state prosecutor 
informed Turner’s attorney that the United States 
Attorney’s Office planned to bring federal charges 
against Turner. Turner’s attorney contacted the As-
sistant United States Attorney (“AUSA”) responsible 
for Turner’s case, who confirmed that the United 
States planned to bring federal robbery and firearms 
charges that could result in a mandatory minimum 
of eighty-two years’ imprisonment for the firearms 
charges alone. The AUSA conveyed to Turner’s at-
torney a plea offer of fifteen years’ imprisonment 
which would expire if and when a federal grand jury 
indicted Turner.  

Turner’s attorney says that he correctly and time-
ly relayed the federal plea offer to Turner, but that 
Turner refused it. Turner disputes this. In any 
event, Turner did not accept the federal plea offer 
before the federal grand jury in the United States 
District Court for the Western District of Tennessee 
indicted him in 2008. Turner hired a new attorney 
and negotiated a plea deal which resulted in twenty-
five years’ imprisonment. As part of Turner’s plea 
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agreement, he waived his right to file a direct ap-
peal.  

In 2012, Turner filed a 28 U.S.C. § 2255 motion 
alleging that his original attorney rendered constitu-
tionally ineffective assistance during the federal plea 
negotiations. The district court, following Sixth Cir-
cuit and Supreme Court precedent, found that 
Turner’s Sixth Amendment right to counsel had not 
yet attached during his preindictment federal plea 
negotiations and denied his motion.  

A panel of this court affirmed the district court. 
Turner v. United States, 848 F.3d 767 (6th Cir. 
2017). Turner then filed a petition for rehearing en 
banc, which this court granted. Turner v. United 
States, 865 F.3d 338 (6th Cir. 2017). 

II. 

Turner raises two issues: (1) whether the Sixth 
Amendment right to counsel extends to preindict-
ment plea negotiations; and (2) whether an indict-
ment in a state prosecution triggers a criminal de-
fendant’s Sixth Amendment right to counsel for the 
purposes of forthcoming federal charges based on the 
same underlying conduct. Both of these issues are 
questions of law that we review de novo. See Moody, 
206 F.3d at 612. 

A. 

“In all criminal prosecutions, the accused shall en-
joy the right ... to have the Assistance of Counsel for 
his defen[s]e.” U.S. CONST. amend. VI. The Sixth 
Amendment right to counsel “does not attach until a 
prosecution is commenced.” Rothgery v. Gillespie 
Cty., 554 U.S. 191, 198 (2008) (quoting McNeil v. 
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Wisconsin, 501 U.S. 171, 175 (1991)). A prosecution 
commences only at or after “the initiation of adver-
sary judicial criminal proceedings—whether by way 
of formal charge, preliminary hearing, indictment, 
information, or arraignment.” Id. (quoting Gouveia, 
467 U.S. at 188).  

Once the Sixth Amendment right to counsel at-
taches, criminal defendants have a right to the assis-
tance of counsel during “critical stages” of the prose-
cution. Missouri v. Frye, 566 U.S. 134, 140 (2012); 
Montejo v. Louisiana, 556 U.S. 778, 786 (2009). The 
“core purpose” of the Sixth Amendment right to 
counsel was to ensure that criminal defendants could 
receive assistance of counsel “at trial,” United States 
v. Ash, 413 U.S. 300, 309 (1973), but the Supreme 
Court has “expanded” the right to certain pretrial 
“trial-like confrontations” that present “the same 
dangers that gave birth initially to the right itself.” 
Id. at 311–12. These critical stages include “ar-
raignments, postindictment interrogations, 
postindictment lineups, and the entry of a guilty 
plea.” Frye, 566 U.S. at 140.  

Six years ago, in Missouri v. Frye, 566 U.S. at 144, 
and Lafler v. Cooper, 566 U.S. 156, 162 (2012), the 
Supreme Court extended the Sixth Amendment 
right to counsel to a new critical stage: plea negotia-
tions. It did so because plea negotiations have be-
come “central to the administration of the criminal 
justice system” and because they frequently deter-
mine “who goes to jail and for how long,” making 
them potentially “the only stage when legal aid and 
advice would help” many criminal defendants. Frye, 
566 U.S. at 143–44 (citations omitted). In both Frye 
and Lafler, however, the plea negotiations occurred 
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after the criminal defendants had been formally 
charged. See id. at 138; Lafler, 566 U.S. at 161. Nei-
ther Frye nor Lafler specifically addresses attach-
ment, but they are critical-stage cases which we 
have found “accept the rule that the right to counsel 
does not attach until the initiation of adversary judi-
cial proceedings.” Kennedy v. United States, 756 F.3d 
492, 493 (6th Cir. 2014).  

Turner argues that the Supreme Court’s reason-
ing for holding that postindictment plea negotiations 
are critical stages applies equally to preindictment 
plea negotiations. But Turner makes the fundamen-
tal “mistake” of confusing the “critical stage ques-
tion” with the “attachment question.” Rothgery, 554 
U.S. at 211 (internal quotation marks omitted). 
These questions must be kept “distinct.” Id. at 212 
(citation omitted). That is why the Supreme Court 
has repeatedly rejected attempts by criminal de-
fendants to extend the Sixth Amendment right to 
counsel to preindictment proceedings, even where 
the same proceedings are critical stages when they 
occur postindictment. Compare United States v. 
Wade, 388 U.S. 218, 236–37 (1967) (Sixth Amend-
ment right to counsel in postindictment lineups), 
with Kirby, 406 U.S. at 690 (plurality opinion) (no 
Sixth Amendment right to counsel in preindictment 
lineups); compare Massiah v. United States, 377 U.S. 
201, 205–06 (1964) (Sixth Amendment right to coun-
sel in postindictment interrogations), with Moran v. 
Burbine, 475 U.S. 412, 431–32 (1986) (no Sixth 
Amendment right to counsel in preindictment inter-
rogations).  

The Supreme Court’s attachment rule is crystal 
clear. It is “firmly established” that a person’s Sixth 
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Amendment right to counsel “attaches only at or af-
ter the time that adversary judicial proceedings have 
been initiated against him.” Gouveia, 467 U.S. at 
187. Because the Supreme Court has not extended 
the Sixth Amendment right to counsel to any point 
before the initiation of adversary judicial criminal 
proceedings, we may not do so. See Moody, 206 F.3d 
at 614. We therefore reaffirm our long-standing rule 
that the Sixth Amendment right to counsel does not 
extend to preindictment plea negotiations.  

Turner argues that other circuits extend the Sixth 
Amendment right to counsel to preindictment “ad-
versarial confrontations,” but no other circuit has 
definitively extended the Sixth Amendment right to 
counsel to preindictment plea negotiations. Only one 
circuit has implied that the Sixth Amendment right 
to counsel extends to preindictment plea negotia-
tions, but that opinion was non-precedential and the 
issue of when the Sixth Amendment right to counsel 
attaches was not before the court in that case. See 
United States v. Giamo, 665 F. App’x 154, 156–57 
(3d Cir. 2016). A minority of circuits have also dis-
cussed the “possibility that the right to counsel 
might conceivably attach before any formal charges 
are made, or before an indictment or arraignment.” 
Roberts v. Maine, 48 F.3d 1287, 1291 (1st Cir. 1995); 
see Perry v. Kemna, 356 F.3d 880, 895–96 (8th Cir. 
2004) (Bye, J., concurring) (collecting cases). None of 
these circuits, however, has extended the Sixth 
Amendment right to counsel to preindictment plea 
negotiations. There is therefore no circuit split on 
this issue. 

B. 
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Turner also argues that even if the Sixth Amend-
ment right to counsel does not ordinarily attach to 
preindictment plea negotiations, an indictment in a 
state prosecution triggers a criminal defendant’s 
Sixth Amendment right to counsel for the purposes 
of forthcoming federal charges based on the same 
underlying conduct.  

Turner appears to have waived this argument, be-
cause he did not make this argument to the district 
court or to the panel on appeal. See Scottsdale Ins. 
Co. v. Flowers, 513 F.3d 546, 552 (6th Cir. 2008). 
However, the government has not argued waiver. 
Additionally, where a newly-raised issue is “purely 
one of law requiring no new or amplified factual de-
termination” and has been “fully briefed and ar-
gued,” we may exercise our discretion to deviate 
from the general waiver rule. Taft Broad. Co. v. 
United States, 929 F.2d 240, 244–45 (6th Cir. 1991) 
(citations omitted). We do so here and address 
Turner’s argument on the merits.  

The Sixth Amendment right to counsel is “offense 
specific.” McNeil, 501 U.S. at 175. “It cannot be in-
voked once for all future prosecutions,” id., or once 
for all “factually related” offenses. Texas v. Cobb, 532 
U.S. 162, 168–69 (2001). Turner is therefore correct 
only if both the state and federal governments prose-
cuted him for the “same offense.” Id. at 173.  

In determining what constitutes the “same of-
fense,” the Supreme Court has instructed us to apply 
the test in Blockburger v. United States, 284 U.S. 
299 (1932). Cobb, 532 U.S. at 173. “The applicable 
rule is that, where the same act or transaction con-
stitutes a violation of two distinct statutory provi-
sions, the test to be applied to determine whether 
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there are two offenses or only one, is whether each 
provision requires proof of a fact which the other 
does not.” Blockburger, 284 U.S. at 304. This test 
applies to the Sixth Amendment right to counsel be-
cause the Supreme Court “see[s] no constitutional 
difference between the meaning of the term ‘offense’ 
in the contexts of double jeopardy and of the right to 
counsel.” Cobb, 532 U.S. at 173.  

The circuit courts are split on whether the Su-
preme Court in Cobb “incorporated all of its double 
jeopardy jurisprudence (including the dual sover-
eignty doctrine)” into its Sixth Amendment right-to-
counsel jurisprudence “or [incorporated] merely the 
Blockburger test.” United States v. Coker, 433 F.3d 
39, 43 (1st Cir. 2005).  

The majority view is that when a criminal defend-
ant’s conduct violates both state and federal law, 
that defendant commits two separate offenses, even 
when the state and federal offenses contain the same 
essential elements. Id. at 43–45; United States v. 
Holness, 706 F.3d 579, 590–91 (4th Cir. 2013); Unit-
ed States v. Burgest, 519 F.3d 1307, 1310 (11th Cir. 
2008); United States v. Avants, 278 F.3d 510, 517 
(5th Cir. 2002). Because the Supreme Court saw “no 
constitutional difference between the meaning of the 
term ‘offense’ in the contexts of double jeopardy and 
of the right to counsel,” Cobb, 532 U.S. at 173, these 
circuits apply the dual sovereignty doctrine from the 
double-jeopardy context to the Sixth Amendment 
right-to-counsel context. Under that doctrine, when 
a defendant “in a single act violates the ‘peace and 
dignity’ of two sovereigns by breaking the laws of 
each, he has committed two distinct ‘offen[s]es.’” 
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Heath v. Alabama, 474 U.S. 82, 88 (1985) (citation 
omitted).  

The minority view is that when a criminal de-
fendant’s conduct violates both state and federal law, 
the defendant nevertheless commits only one offense 
when the state and federal offenses contain the same 
essential elements. See United States v. Mills, 412 
F.3d 325, 330 (2d Cir. 2005); United States v. Red 
Bird, 287 F.3d 709, 715 (8th Cir. 2002). These cir-
cuits interpret Cobb to incorporate only the Block-
burger test and not the dual-sovereignty doctrine in-
to the Sixth Amendment right-to-counsel context.  

We join the majority view because it more closely 
follows Supreme Court precedent than does the mi-
nority view. Using the dual-sovereignty doctrine to 
determine the meaning of the term “offense” in the 
double-jeopardy context but not in the Sixth 
Amendment right-to-counsel context would create a 
constitutional difference where the Supreme Court 
saw none. See Coker, 433 F.3d at 44. We therefore 
hold that when a criminal defendant’s conduct vio-
lates both state and federal law that defendant 
commits two separate offenses, even when the essen-
tial elements of the state and federal offenses are the 
same. 

C. 

Turner’s sole basis for relief in his 28 U.S.C. § 
2255 motion was that his original attorney provided 
constitutionally ineffective assistance during 
Turner’s preindictment federal plea negotiations. 
But Turner’s Sixth Amendment right to counsel had 
not yet attached during those preindictment plea ne-
gotiations. There can be no constitutionally ineffec-
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tive assistance of counsel where there is no Sixth 
Amendment right to counsel in the first place. Smith 
v. Ohio Dep’t of Rehab. & Corr., 463 F.3d 426, 433 
(6th Cir. 2006) (citing Coleman v. Thompson, 501 
U.S. 722, 752 (1991)). 

III. 

For the foregoing reasons, we AFFIRM the judg-
ment of the district court. 

 
JOHN K. BUSH, Circuit Judge, concurring dubi-

tante. 

History sometimes reveals more import to words 
than they at first seem to have. And faithful adher-
ence to the Constitution and its Amendments re-
quires us to examine their terms as they were com-
monly understood when the text was adopted and 
ratified, rather than applying meaning derived years 
later that may weaken constitutional rights. This 
case calls for such an examination.  

The Sixth Amendment states in pertinent part: 
“In all criminal prosecutions, the accused shall enjoy 
the right ... to have the assistance of counsel for his 
defence.” We must decide whether a criminal sus-
pect, having received from a federal prosecutor an 
offer to enter into a plea agreement that requires 
pre-indictment acceptance, is an “accused” in a 
“criminal prosecution[ ]” and therefore entitled to a 
constitutional right to counsel. 

We know that it is settled that the substantive 
right to counsel includes the right to communication 
of a favorable plea offer: the Supreme Court made 
that clear in Lafler v. Cooper, 566 U.S. 156 (2012), 
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and Missouri v. Frye, 566 U.S. 134 (2012). So no one 
disputes that defendant-appellant John Turner’s 
right of “assistance of counsel for his defence” in-
cludes his counsel’s communicating the offer, assum-
ing the right has attached. Our task, therefore, is to 
decide only whether that substantive right did at-
tach to Turner upon or before the federal prosecu-
tor’s presentment of the plea offer—that is, whether 
Turner was then an “accused” in a “criminal prose-
cution.” 

The majority is correct that we are bound to af-
firm because of Supreme Court precedents holding 
that the Sixth Amendment right to counsel attaches 
only “at or after the initiation of criminal proceed-
ings—whether by way of formal charge, preliminary 
hearing, indictment, information, or arraignment.” 
United States v. Moody, 206 F.3d 609, 614 (6th Cir. 
2000).1 But the original understanding of the Sixth 
Amendment gave larger meaning to the words “ac-

                                                 
1 I note that the Court’s precedents do not expressly state that 
only a “formal charge, preliminary hearing, indictment, infor-
mation, or arraignment” may trigger the attachment of the 
right to counsel. Cf. Rothgery v. Gillespie Cty., 554 U.S. 191, 
213 (2008) (holding right to counsel attached to Texas defend-
ant when he was brought before a magistrate for a probable-
cause hearing the day after arrest). This leaves open the possi-
bility that the prosecutor’s presentment of the plea offer was 
itself an “initiation of criminal proceedings.” Moody, 206 F.3d 
at 614. Nevertheless, because the Court’s precedents imply that 
attachment of the right to counsel requires at least some post-
arrest formalization of the criminal case such as by indictment 
or magistration, and because there was no such formalization 
in Turner’s case, a reversal here would appear to contravene 
the Court’s attachment jurisprudence. 
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cused” and “criminal prosecution” than do these 
precedents, and for that reason, I write separately. 

As discussed below, the greater weight of the 
Founding-era evidence appears to support the propo-
sitions that Turner was an “accused” even though he 
had not yet been indicted federally, and that the 
communication of an exploding plea-agreement offer 
by a federal prosecutor that would, if accepted, all 
but end Turner’s criminal litigation, was part of a 
“criminal prosecution” as those terms were used in 
the Sixth Amendment. In light of this history of the 
original meaning of the Sixth Amendment text, the 
Supreme Court might wish to reconsider its right-to-
counsel jurisprudence. 

I 

A. The Search for “Original Meaning” in the 
Historical Record 

The Supreme Court routinely looks to Founding-
era dictionaries, acts of the First Congress, early de-
cisions of the federal judiciary, records of the Consti-
tutional Convention and state ratifying conventions, 
and other Founding-era documents as sources that 
shed light on the original meaning of constitutional 
provisions. See, e.g., Ariz. State Legislature v. Ariz. 
Indep. Redistricting Comm’n, 135 S. Ct. 2652, 2671–
72 (2015); District of Columbia v. Heller, 554 U.S. 
570, 603–14 (2008); Marsh v. Chambers, 463 U.S. 
783, 787–91 (1983). 

Sometimes the Court has relied on such sources to 
determine what the Framers intended the provision 
to mean—or, more specifically, what a provision’s 
drafter intended it to mean. See, e.g., U.S. Term 
Limits, Inc. v. Thornton, 514 U.S. 779, 800 (1995). 
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Call this the “What was James Madison thinking?” 
approach. Yet another method has been to ascertain 
the understanding of those who ratified the text (in 
the case of the original Constitution) or amendment 
(as here). See, e.g., Alden v. Maine, 527 U.S. 706, 
716–19 (1999). Call this the “What did the ratifiers 
think that James Madison was thinking?” approach. 

A third approach, and the one this opinion follows, 
is to look to the original public meaning of a provi-
sion in the Constitution, as distinct from the perhaps 
more technical understanding of the provision that a 
constitutional drafter or a delegate to a ratifying 
convention might have held. See, e.g., Heller, 554 
U.S. at 576–77 (“In interpreting this text, we are 
guided by the principle that ‘[t]he Constitution was 
written to be understood by the voters; its words and 
phrases were used in their normal and ordinary as 
distinguished from technical meaning.’ ... Normal 
meaning may of course include an idiomatic mean-
ing, but it excludes secret or technical meanings that 
would not have been known to ordinary citizens in 
the founding generation.”). 

Gouverneur Morris, “from whose pen” (according 
to Madison) came “[t]he finish given to the style and 
arrangement of the [C]onstitution,”2 aptly acknowl-
edged: “It is not possible for me to recollect with pre-
cision all that passed in the Convention while we 
were framing the Constitution; and, if I could, it is 
most probable that a meaning may have been con-
ceived from incidental expressions different from 
that which they were intended to convey, and very 

                                                 
2 Letter from James Madison to Jared Sparks (Apr. 8, 1831), 
reprinted in Gouverneur Morris, The Diary and Letters of Gou-
verneur Morris, vol. 1, at 17 (Anne Cary Morris ed. 1888). 
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different from the fixed opinions of the speaker.” 3 
The same could be said of those who drafted and ed-
ited the Bill of Rights. Accordingly, as Justice Joseph 
Story emphasized, it should be the objective meaning 
of the constitutional text, not the drafter’s, editor’s, 
or ratifier’s subjective intention, that is to be ascer-
tained, for “[t]he people adopted the [C]onstitution 
according to the words of the text in their reasonable 
interpretation, and not according to the private in-
terpretation of any particular men.”4 Call this the 
“What did the average Joe (or Josephine) from the 
Founding era understand the words to mean?” ap-
proach. 

This latter method, like most searches for word 
meaning, begins with the dictionary. Cf. Ariz. State 
Legislature, 135 S. Ct. at 2671. Accordingly, I will 
first consult the prevailing lay and legal dictionaries 
of the time period when the Sixth Amendment was 
adopted. Second, I will look to Founding-era statutes 
and legal decisions interpreting the words “accused” 
and “criminal prosecution” to see whether these 
words were likely used and understood by the Fram-
ers and their contemporaries in a manner consistent 
with their dictionary definitions and not in some 
narrower sense. Finally, after articulating how the 
words “accused” and “criminal prosecution” were 
likely understood in the Founding era, I will apply 
that understanding by analogy to the facts of the 
case before us. 
                                                 
3 Letter from Gouverneur Morris to Henry W. Livingston (Nov. 
25, 1803), reprinted in Gouverneur Morris, The Diary and Let-
ters of Gouverneur Morris, vol. 2, at 441–42 (Anne Cary Morris 
ed. 1888). 
4 Joseph Story, Commentaries on the Constitution of the United 
States, vol. I, book III, § 407. 
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This last step warrants brief explanation. Some-
times the Supreme Court articulates the original 
meaning of a constitutional provision with sufficient 
specificity that it applies directly to the facts of the 
case being decided. See, e.g., Heller, 554 U.S. at 624–
27 (explaining meaning of the right to bear arms 
such that the firearms regulation at issue could not 
then withstand any level of judicial scrutiny). But 
sometimes the Court articulates a more general un-
derstanding of such a provision, which it then ap-
plies inductively, whether by analogy or otherwise, 
to the case before it. See, e.g., United States v. Jones, 
565 U.S. 400, 411 (2012) (applying “an 18th-century 
guarantee against unreasonable searches” to the 
government’s use of GPS monitoring to track a crim-
inal suspect). 

The latter approach is appropriate where, as in 
Jones and as in this case, the Framers could not 
have foreseen the twenty-first-century context to 
which the constitutional provision in question would 
be applied. Indeed, charge bargaining was as un-
known to the Framers as GPS technology. See gener-
ally Albert W. Alschuler, Plea Bargaining and Its 
History, 79 Colum. L. Rev. 1 (1979). So, rather than 
ask whether the Founding generation understood 
the right to counsel to apply during pre-indictment 
charge bargaining (a question as misguided as ask-
ing whether the Founding generation understood the 
right to privacy to preclude warrantless GPS track-
ing), one should ask how the Framers and their con-
temporaries understood the right to counsel to oper-
ate in the contexts that they knew, and then apply 
that understanding by analogy to the present-day 
charge-bargaining context. Cf. Maryland v. Craig, 
497 U.S. 836, 862–70 (1990) (Scalia, J., dissenting) 
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(interpreting Confrontation Clause and applying 
that interpretation to address whether a child wit-
ness could testify by one-way closed-circuit televi-
sion). This is the method that I will now employ. 

B. Historical Evidence of the Original Under-
standing of the Scope of the Right to Counsel 

1. Founding-Era Dictionaries 

Contrary to what one might surmise from Su-
preme Court precedents, Founding-era dictionaries 
offer no reason to suppose either that “accused” as 
used in the Sixth Amendment was commonly under-
stood to mean “indicted” or that it was a term of art 
understood by the legally trained to mean “indicted.” 
Of the nine prevailing general English dictionaries 
(that is, non-legal dictionaries) of the Founding era, 
eight define “accuse” as some version of “to charge 
with a crime; to blame or censure,” and all nine offer 
a definition much broader than “to indict.”5  

                                                 
5 Five dictionaries provide a definition of “accuse” that is the 
same as or nearly identical to “to charge with a crime; to blame 
or censure.” John Ash, New & Complete Dictionary of the Eng-
lish Language (London, Edward & Charles Dilly 1775), availa-
ble at https://books.google.com/books?id=LDNAAAAAYAAJ&q= 
accuse#v=snippet&q=accuse; Samuel Johnson, A Dictionary of 
the English Language (London, J. F. & C. Rivington et al., 7th 
ed. 1785), available at https://books.google.com/books?id=j-
UIAAAAQAAJ&q=accuse#v=snippet&q=accuse; William Perry, 
The Royal Standard English Dictionary (Worcester, 1st Am. ed. 
1788), available at https://books.google.com/books?id= 
OpkRAAAAIAAJ&q=accuse#v=snippet&q=accuse; Thomas 
Sheridan, A Complete Dictionary of the English Language 
(London, Charles Dilly, 3d ed. 1790), available at 
https://books.google.com/books?id=pBFJAAAAcAAJ&q=accuse#
v=snippet&q=accuse; John Walker, A Critical Pronouncing Dic-
tionary (London, G.G.J. & J. Robinson, & T. Cadell, 1791), 
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As for the four prevailing legal English dictionar-
ies of the Founding era, one does not define “accuse” 
(or related words) at all;6 the other three define “ac-

                                                                                                    
available at https://books.google.com/books?id=DaURAAAAI 
AAJ&q=accuse#v=snippet&q=accuse. 

Two dictionaries add a few more verbs. Rev. James Barclay, 
Complete & Universal English Dictionary (London, J.F. & C. 
Rivington et al. 1792), available at https:// 
books.google.com/books?id=yeUIAAAAQAAJ&q=accuse#v=snip
pet&q=accuse (“To charge with a crime; to inform against, in-
dict, or impeach; to censure.”); Thomas Dyche & William Par-
don, A New General English Dictionary (London, Toplis & 
Bunney, 18th ed. 1781), available at https:// 
books.google.com/books?id=xOcIAAAAQAAJ&q=accuse#v=snip
pet&q=accuse (“To indict, impeach, charge with a fault.”). 

One dictionary defines “accusation” as “the intending a 
criminal action against any one, either in one’s own name, or 
that of the publick.” Nathan Bailey, New Universal Etymologi-
cal English Dictionary (London, T. Waller, 4th ed. 1756), avail-
able at https://books.google.com/books?id=HXQSAAAAIAAJ 
&q=accuse#v=snippet&q=accuse. All these dictionaries gener-
ally define “charge” as “to impute, to put to any one’s account,” 
or something substantially similar. The only dictionary that 
offers a more detailed definition of “accuse” than the eight 
above-cited dictionaries was Noah Webster’s 1828 American 
Dictionary of the English Language: “To charge with, or declare 
to have committed a crime, either by plaint, or complaint, in-
formation, indictment, or impeachment; to charge with an of-
fense against the laws, judicially or by a public process; as, to 
accuse one of a high crime or misdemeanor.” Available at 
https://archive.org/stream/americandictiona01websrich#page/1
04/mode/2up. But even Webster’s definition contemplates that 
an individual may be an “accused” without being indicted. 
Moreover, Webster offers an expansive definition of “charge”: 
“10. To load or lay on in words, something wrong, reproachful 
or criminal; to impute to; as, to charge a man with theft. 11. To 
lay on in words; to impute to; followed by on before the person; 
as, to charge a crime on the offender ....” 
6 Richard Burn & John Burn, A New Law Dictionary (London, 
A. Strahan & W. Woodfall 1792), available at 
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cusation” by example, citing Clause 39 of the Magna 
Carta: “By Magna Charta, no man shall be impris-
oned or condemned on any accusation, without trial 
by his peers, or the law.”7 One can draw two conclu-
sions: “accused” was a word in general usage (not a 
term with peculiar meaning in the law), and “ac-
cused” had a meaning that was broader than “indict-
ed.” 

Likewise with the Sixth Amendment’s reference to 
“criminal prosecutions”: Although there is no partic-
ular definition of that phrase, eight of the nine gen-
eral English dictionaries cited above do define the 
word “prosecution,” and seven of the eight give a 
primary definition of that term such as “[a] pursuit, 
an endeavor to carry on any design.”8 This definition 
                                                                                                    
https://books.google.com/books?id=LoxRAAAAYAAJ&q=accuse
#v=snippet&q=accuse (next entry after “account” is “ac etiam”). 
7 See Thomas Potts, A Compendious Law Dictionary (London, 
T. Ostell 1803), available at https://books.google. 
com/books?id=4rQ3AQAAMAAJ&q=accuse#v=snippet&q=accus
e; Timothy Cunningham, A New and Complete Law Dictionary 
(London, S. Crowder et al. 1764), available at 
https://books.google.com/books?id=Y580AQAAMAAJ&q=accuse
#v=snippet&q=accuse; Giles Jacob, A New Law Dictionary (The 
Savoy, Henry Lintot, 6th ed. 1750), available at 
https://books.google.com/books?id=zdED1S0lCoAC&q=accuse#v
=snippet&q=accuse. 
8 See Ash, supra n.5, available at https: 
//books.google.com/books?id=jjNAAAAAYAAJ&q=prosecute#v=
snippet&q=prosecute; Dyche & Pardon, supra n.5, available at 
https://books.google.com/books?id=xOcIAAAAQAAJ&q=pro#v=s
nippet&q=pro; Sheridan, supra n.5, available at 
https://books.google.com/books?id=rBFJAAAAcAAJ&q=pro#v=s
nippet&q=pro; Walker, supra n.5, available at 
https://books.google.com/books?id=DaURAAAAIAAJ&q=pro#v=
snippet&q=pro; Barclay, supra n.5, available at 
https://books.google.com/books?id=yeUIAAAAQAAJ&q=pro#v=
snippet&q=pro; Johnson, supra n.5, available at 
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contemplates a broad meaning of “prosecution”—
something reminiscent of its etymological meaning 
of pursuing a goal.9 The dictionaries also include 
more specific secondary definitions such as “a pro-
cess at law” and a “suit against a man in a criminal 
cause.”10 Nor do the legal dictionaries give reason to 
define a “prosecution” as occurring only post-
indictment: of the four prevailing dictionaries, three 
do not define the word (or related words) at all—and 
the one legal dictionary that defines “prosecutor” 
does so only as “he that follows a cause in another’s 
name.”11 From this evidence, one may draw two con-

                                                                                                    
https://books.google.com/books?id=jUIAAAAQAAJ&q=prosecut
e#v=snippet&q=prosecute; and Webster, supra n.5, available at 
http://archive.org/stream/americandictiona02websrich#page/n3
73/mode/2up. 
9 Indeed, Webster offers the following as the primary definition 
of prosecution: “1. The act or process of endeavoring to gain or 
accomplish something; pursuit by efforts of body or mind; as 
the prosecution of a scheme, plan, design or undertaking; the 
prosecution of war or of commerce; the prosecution of a work, 
study, argument or inquiry.” 
10 One dictionary defines prosecution only as “a criminal or civil 
suit.” Perry, supra n.5, available at https:// 
books.google.com/books?id=OpkRAAAAIAAJ&q=prosecute#v=s
nippet&q=prosecute. And one dictionary does not define prose-
cution (or related words) at all. Bailey, supra n.5, available at 
https://books.google.com/books?id=HXQSAAAAIAAJ&q=pro#v=
onepage&q=prosecute (next entry after “prosa” is “proselytes”). 
11 The three dictionaries that do not define “prosecutor” or re-
lated words are Burn & Burn, supra n.6, available at 
https://books.google.com/books?id=eAVAAAAAYAAJ&q=pro#v=
onepage&q=prosecute (next entry after “prorogue” is “protec-
tion”); Jacob, supra n.7, available at https: 
//books.google.com/books?id=zdED1S0lCoAC&q=pro#v=snippet
&q=pro (same); and Potts, supra n.7, available at 
https://books.google.com/books?id=4rQ3AQAAMAAJ&q=prosec
ute#v=snippet&q=prosecute (same). The dictionary that defines 



 
 
 
 
 
 

21a 

clusions: “prosecution” was in general usage, and it 
was understood to have a broader meaning than re-
ferring only to the post-indictment critical stages of a 
judicial criminal action. 

One also notes that nowhere else in the original 
Constitution or the Amendments does either “ac-
cused” or “criminal prosecution” (or a related word) 
appear except in the Sixth Amendment. In particu-
lar, the Sixth Amendment’s unique use of the words 
“[i]n all criminal prosecutions” (emphasis added) to 
demarcate its rights prompts this question: if Sixth 
Amendment rights were to attach only after indict-
ment, why didn’t the Sixth Amendment state that it 
applied in a “criminal case” (as used in the Fifth 
Amendment) or in all criminal “Cases” (as used 
along with “Controversies” in Article III)? It is argu-
able that “[i]n all criminal prosecutions” as used in 
the Sixth Amendment imparted temporally broader 
meaning than would have been imparted by the 
words “[i]n all criminal cases.” This word choice was 
consistent with the Founding-era dictionaries dis-
cussed above and other sources discussed below indi-
cating that a “criminal prosecution,” indeed, could 
begin before a “criminal case” commenced.12 

                                                                                                    
prosecutor is Cunningham, supra n.7, available at 
https://books.google.com/books?id=spc0AQAAMAAJ&q=pro#v=
snippet&q=pro. 
12 The Supreme Court wrote in Counselman v. Hitchcock, 142 
U.S. 547, 563 (1892), “A criminal prosecution under article 6 of 
the amendments is much narrower than a ‘criminal case,’ un-
der article 5 of the amendments.” The Court there did not ad-
dress the temporal distinction between the “prosecution” and 
“case” in light of any Founding-era sources. Rather, it was dis-
cussing the difference in the amendments’ scope in terms of to 
whom they applied: whereas Sixth Amendment rights applied 
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2. The Crimes Act of 1790 and the Trial of Aaron 
Burr 

Next, to corroborate the dictionary evidence as 
probative of the original understanding of “accused” 
and “criminal prosecution,” I will examine other rel-
evant uses and interpretations of those words from 
the Founding era. Cf., e.g., Marsh, 463 U.S. at 787–
91. 

One of the many significant accomplishments of 
the First Congress was to enact the Crimes Act of 
1790, which was the first comprehensive federal 
criminal statute. The Act’s principal author was 
Senator (and later Chief Justice) Oliver Ellsworth, 
who was also familiar with the text of the Bill of 
Rights that the First Congress approved in Septem-
ber 1789.13 

                                                                                                    
only to one who was subject to a criminal prosecution (i.e., a 
defendant himself), the Fifth Amendment right against self-
incrimination applied more broadly, such as to testifying wit-
nesses. That distinction, of course, has no bearing on the timing 
question or on this opinion’s observation that a federal “crimi-
nal prosecution,” as originally understood, may begin well in 
advance of indictment. 
13 As an aside, the Bill of Rights as approved by the First Con-
gress and submitted to the state legislatures for ratification 
had twelve—not ten—“articles.” (Indeed, the version initially 
approved by the House of Representatives contained seventeen 
articles, twelve of which were approved by the Senate.) The 
third through twelfth of these articles became the first through 
tenth amendments—that is, the Bill of Rights as we know it—
when they were ratified in 1791. The first article concerned 
congressional apportionment and was never ratified. The sec-
ond article was ratified two centuries later in 1992 as the 
Twenty-Seventh Amendment. The remaining articles were re-
numbered respectively, resulting in the phenomenon that many 
early legal decisions refer not to the Sixth Amendment but to 
the “eighth article” or “eighth amendment.” 
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Some provisions of the Act apply to one who has 
been “accused and indicted” (emphasis added), such 
as the right to “have a copy of the indictment, and a 
list of the jury and witnesses.” Crimes Act of 1790 § 
29. But elsewhere, the Act uses “accused or indicted” 
(emphasis added) in setting forth the rights to pre-
sent evidence, call witnesses, and to compel the ap-
pearance of witnesses. Id.14 These semantics indicate 
that a person could be considered to be in the gen-
eral category of an “accused” prior to being put in the 
more particular subcategory of an “indicted.” 

And indeed, that is what Chief Justice John Mar-
shall recognized in 1807 when he sat as circuit judge 
in the criminal matter of Aaron Burr, who stood ac-
cused—but not yet indicted—of treason, for allegedly 
conspiring to provoke insurrection out West in Span-
ish territory. (Burr, after his term as Vice President 
ended in 1805, had been in contact with the Spanish, 
and rumors spread that Burr was perhaps seeking to 
form an independent republic, or to overthrow 
Thomas Jefferson’s administration.)15 One question 

                                                 
14 Notably, at least some state statutes of the Founding era use 
similar language for similar provisions. See, e.g., S.C. Pub. 
Laws Act of Aug. 20, 1731, No. 552, para. XLIII (“[A]ll and eve-
ry person and persons that shall be accused and indicted ... 
shall have a true copy of the whole indictment ... ; and in case 
any person or persons so accused or indicted, shall desire coun-
cil [sic], the court ... shall and is hereby authorized ... to assign 
to such person and persons, such and so many council [sic], not 
exceeding 2, as the person or persons shall desire, to whom 
such council [sic] shall have free access at all seasonable times.” 
(emphases added)). 
15 See generally Albert J. Beveridge, 3 The Life of John Mar-
shall 274–469 (Houghton Mifflin Co. 1919); Mary K. Bonsteel 
Tachau, Federal Courts in the Early Republic: Kentucky, 1789-
1816, at 127–48 (Princeton Univ. Press 1978). 
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that arose was whether Burr was entitled to the 
Sixth Amendment right to compulsory service of pro-
cess—a right bounded by the same modifiers as the 
right to counsel, insofar as it applies only to an “ac-
cused” in a “criminal prosecution.” Burr had moved 
for a subpoena duces tecum to obtain a copy of Gen-
eral James Wilkinson’s letter to President Jefferson 
accusing Burr of treason and a copy of the Presi-
dent’s response. The prosecutor argued in opposition 
that Burr’s right to such process did not accrue “un-
til the grand jury shall have found a true bill.” Unit-
ed States v. Burr, 25 F. Cas. 30, 32 (C.C. Va. 1807). 

Chief Justice Marshall ruled that Burr was enti-
tled to the Sixth Amendment right to compulsory 
service of process. Id. at 33 (“What can more effectu-
ally elude the right to a speedy trial than the decla-
ration that the accused shall be disabled from pre-
paring for it until an indictment shall be found 
against him?” (emphases added)).16 The Chief Jus-
tice undergirded his reasoning by emphasizing that 
“accused” meant something entirely different than 
“indicted” in the Crimes Act of 1790: 

The words of the law are, “and every such per-
son or persons accused or indicted of the crimes 
aforesaid, (that is, of treason or any other capi-
tal offence,) shall be allowed and admitted in 
his said defence to make any proof that he or 
they can produce by lawful witness or witness-

                                                 
16 For his part, President Jefferson complied with the subpoena 
duces tecum issued by Chief Justice Marshall. See United 
States v. Burr, 25 F. Cas. 55, 65 (C.C. Va. 1807). And, despite 
its age, the Burr case continues to receive favorable citation. 
See, e.g., United States v. Hubbell, 530 U.S. 27, 54 (2000) 
(Thomas, J., concurring); Clinton v. Jones, 520 U.S. 681, 703–
04 (1997); Franklin v. Massachusetts, 505 U.S. 788, 826 (1992). 
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es, and shall have the like process of the court 
where he or they shall be tried, to compel his or 
their witnesses to appear at his or their trial as 
is usually granted to compel witnesses to ap-
pear on the prosecution against them.” This 
provision is made for persons accused or indict-
ed. From the imperfection of human language, 
it frequently happens that sentences which 
ought to be the most explicit are of doubtful 
construction; and in this case the words “ac-
cused or indicted” may be construed to be syn-
onymous, to describe a person in the same situ-
ation, or to apply to different stages of the prose-
cution. The word “or” may be taken in a con-
junctive or a disjunctive sense. A reason for un-
derstanding them in the latter sense is fur-
nished by the section itself. It commences with 
declaring that any person who shall be accused 
and indicted of treason shall have a copy of the 
indictment, and at least three days before his 
trial. This right is obviously to be enjoyed after 
an indictment, and therefore the words are, 
“accused and indicted.” So with respect to the 
subsequent clause, which authorizes a party to 
make his defence, and directs the court, on his 
application, to assign him counsel. The words 
relate to any person accused and indicted. But, 
when the section proceeds to authorize the 
compulsory process for witnesses, the phraseol-
ogy is changed. The words are, “and every such 
person or persons accused or indicted,” &c., 
thereby adapting the expression to the situation 
of an accused person both before and after in-
dictment. 

Ibid. (emphases added). 
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Chief Justice Marshall thus understood Burr to be 
“accused” before he was “indicted.” Though Marshall 
addressed those terms as used in the Crimes Act, the 
clear implication of Burr’s reasoning for the Sixth 
Amendment was that Burr, though not yet indicted, 
was nonetheless an “accused” in a “criminal prosecu-
tion” for purposes of the Sixth Amendment right to 
compulsory process.17 And because the right to com-
pulsory process is constrained by the same terms as 
the right to counsel, it is reasonable to accord signifi-
cant weight to Chief Justice Marshall’s analysis in 
the Burr case as evidence of the Founding-era un-
derstanding of “accused” and “criminal prosecution” 
as those terms constrain the right to counsel as well. 

Indeed, in the above-quoted passage from Burr, 
Chief Justice Marshall noted that under the Crimes 
Act of 1790, the statutory right of a party to apply for 
the court “to assign him counsel” under that Act did 
not accrue until the party was both “accused and in-
dicted” (emphasis added). In contrast, a person’s 

                                                 
17 The Burr “court held that a defendant’s right of compulsory 
process attaches as soon as the defendant has an interest in 
preparing his defense, and that in Burr’s case, this occurred 
upon his arrest.” Jean Montoya, A Theory of Compulsory Pro-
cess Clause Discovery Rights, 70 Ind. L. J. 845, 869 (Summer 
1995); see also Phyllis Goldfarb, When Judges Abandon Analo-
gy: The Problem of Delay in Commencing Criminal Prosecu-
tions, 31 Wm. & Mary L. Rev. 607, 636 (Spring 1990) (“Chief 
Justice Marshall, the preeminent constitutional jurist of early 
America, rejected the notion that sixth amendment trial rights 
take effect only after indictment. Although he was speaking 
specifically of compulsory process rights, Marshall viewed the 
sixth amendment as protecting the preparation and presenta-
tion of a defense, such that if events preceding indictment im-
paired this preparation or presentation, the sixth amendment 
would be transgressed.”). 
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constitutional right under the Sixth Amendment to 
retain an attorney through his own efforts and re-
ceive “assistance of counsel for his defence” could ac-
crue prior to indictment (i.e., when the person was 
only “accused”). 

Chief Justice Marshall’s holding in Burr also rec-
ognized that a “criminal prosecution” could exist pri-
or to an indictment. Although “[f]ederal criminal 
prosecutions were relatively rare in the early days of 
the Republic,”18 Marshall, Madison, and other 
Founding-generation Virginians were aware of Vir-
ginia state criminal proceedings that began—prior to 
any indictment—with an examination of evidence by 
one or more magistrates, or “gentlemen justices,” 
who were often non-lawyers, to determine whether 
the suspect should be committed for trial or released 
from custody.19 Virginia law provided that, if a single 
justice determined that the offense “ought to be ex-
amined into by the county court,” a court with addi-
                                                 
18 Roger A. Fairfax, Jr., The Jurisdictional Heritage of the 
Grand Jury Clause, 91 Minn. L. Rev. 398, 413 (2006) (citing 
Erwin C. Surrency, History of the Federal Courts 281 (2002); 
Adam H. Kurland, First Principles of American Federalism and 
the Nature of Federal Criminal Jurisprudence, 45 Emory L.J. 1, 
57 (1996)). 
19 See J.A.G. Davis, A Treatise on Criminal Law, with an Expo-
sition of the Office and Authority of Justices of the Peace in Vir-
ginia 110 (C. Sherman & Co. 1838) (“When an accused person 
has been arrested ... and carried before a justice of the peace, 
the latter must then examine into the nature and grounds of 
the accusation; and discharge the prisoner, or else bail or com-
mit him.”); id. at 416 (noting that “the examination of the pris-
oner by the examining court, should precede his indictment; 
and ... he cannot be tried upon an indictment found before such 
examination”); A.G. Roeber, Faithful Magistrates and Republi-
can Lawyers 122 (Univ. of N.C. Press 1981) (noting that justic-
es in many counties were known to be “not practicing lawyers”). 
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tional justices would then be convened—again, prior 
to any indictment—to “consider whether, as the case 
may appear to them, the prisoner may be discharged 
from farther [sic] prosecution, may be tried in the 
county, or must be tried in the general court ....” An 
act for establishing a General Court, October 2, 
1777, chap. XVII, § LVII (reprinted in William Wal-
ler Hening, The Statutes at Large, vol. IX (J. & G. 
Cochran 1821)) (emphasis added).20 From first-hand 
experience serving as counsel to prisoners in such 
examining courts,21 Marshall could confirm that a 
suspect could in fact be considered an “accused” in a 
“criminal prosecution,” within the common meaning 
of those words, well before any indictment was re-
turned. 

3. Other Federal Court Decisions 

A few other federal court decisions shed additional 
light on the meaning of “accused” and “criminal 
prosecution.” The United States Circuit Court for the 
Third Circuit,22 for example, both recognized the 
                                                 
20 See also Bailey’s Case, 3 Va. 258, 261 (1798) (Tucker, J.) (not-
ing that an examining court’s discharge of a prisoner examined 
for a particular crime bars “further prosecution” through an 
indictment for that crime); Sorrell’s Case, 3 Va. 253, 255 (1786) 
(Tazewell, J.) (referring to the examining court’s proceeding as 
a “criminal prosecution”). 
21 In the 1780s and 1790s, prior to joining the bench, Chief Jus-
tice Marshall served as counsel representing unindicted indi-
viduals before examining courts. See, e.g., The Papers of John 
Marshall, vol. II, at 161–78 (Charles T. Cullen & Herbert A. 
Johnson eds., Univ. of N.C. Press 1977). 
22 This extinct court should not be confused with the existing 
United States Court of Appeals for the Third Circuit. The Cir-
cuit Court for the Third Circuit existed only from 1801 to 1802, 
and it had three judges: Chief Judge William Tilghman, Judge 
Richard Bassett, and Judge William Griffith. 
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right of a defendant to compulsory process before in-
dictment and grappled with whether a defendant’s 
failure to exercise that right before indictment was a 
failure of due diligence sufficient to forfeit the right 
after indictment. United States v. Moore, 26 F. Cas. 
1308, 1 Wall Cir. Ct. 23 (1801). The court ruled that 
it was not, but it stands out that no judge appeared 
to question the notion that the Sixth Amendment 
right to compulsory process, though it extends only 
to an “accused” in a “criminal prosecution,” extended 
to pre-indictment defendants.23 

Likewise, in Ex parte Burford, Chief Justice Mar-
shall, this time writing for the Supreme Court, 
granted a writ of habeas corpus ordering the release 
of a prisoner who had been jailed based only on a 
warrant stating that he was “not of good name and 
fame, nor of honest conversation, but an evil doer,” 
and thus had an obligation to put up a $4000 surety 
against his inevitable bad behavior. Ex parte Bur-
ford, 3 Cranch (7 U.S.) 448, 450–52 (1806). The Chief 
Justice held that the Sixth Amendment right “to be 
informed of the nature and cause of the accusation” 
applied to the prisoner even though he had been ap-
prehended based only on a warrant and not formally 
charged with any crime. Id. at 452. Again, Marshall 
interpreted the Sixth Amendment to grant rights 
that attached pre-indictment. 

                                                 
23 A subsequent decision of the Georgia Supreme Court con-
fronted the same questions. See Allen v. State, 10 Ga. 85, 90–91 
(1851) (adopting the position that “so soon as a party is charged 
with a crime and bound to answer, or committed for it, that it 
becomes then, a public prosecution, and that the indictment is 
but a continuation of it; and that from that stage of it he is en-
titled to compulsory process for his witnesses”). 
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C. Applying the Evidence to Turner’s Case 

To be sure, the sources cited above are not conclu-
sive, and I do not purport to have explored all rele-
vant sources as to when the Sixth Amendment right 
to counsel attaches.24 But the Founding-era sources I 
have considered may be useful for future develop-
ment of right-to-counsel jurisprudence even if they 
do not decide Turner’s case. Whatever the bounds of 
“accused” and “criminal prosecution” may be, the 
Founding generation quite possibly would have un-
derstood Turner to be an “accused.” And though the 
Framers had no understanding of modern-day 

                                                 
24 Blackstone’s Commentaries on the Law of England is inten-
tionally omitted because in England there was no analogous 
right to counsel; in many criminal cases, especially before the 
Treason Act of 1695, the defendant was prohibited outright 
from employing counsel, and even when counsel was permitted, 
he could argue only points of law and not facts. See generally 
William Merritt Beaney, Right to Counsel in American Courts 
(Univ. of Mich. Press 1955). To be sure, Blackstone is a useful 
source of insight into eighteenth-century English legal practice, 
which greatly influenced the Framers’ understanding of the 
common law. And members of the Supreme Court have on oc-
casion looked to Blackstone in Sixth Amendment cases. See, 
e.g., Powell v. Alabama, 287 U.S. 45, 60–61 (1932); Rothgery, 
554 U.S. at 219–21 (Thomas, J., dissenting). But, as Justice 
Thomas recently wrote, “the Sixth Amendment was designed to 
abolish” rather than reify such English common-law practices 
as the denial of counsel in felony prosecutions. Luis v. United 
States, 136 S. Ct. 1083, 1098 (2016) (Thomas, J., concurring). 
And the American states resoundingly rejected the English sys-
tem in their constitutions and statutes by recognizing a general 
right to be heard by means of counsel and without a law-
versus-facts distinction. See Beaney, supra, at 29. Accordingly, 
I do not rely on Blackstone’s Commentaries as probative evi-
dence of the Founding-era understanding of “accused” and 
“criminal prosecution” as those words constrain the Sixth 
Amendment right to counsel. 
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charge bargaining, it takes no stretch of logic to con-
clude that, in Turner’s case, the prosecutor’s pre-
sentment of an offer to enter into an agreement that 
would functionally terminate the judicial proceedings 
against him came during rather than prior to a 
“criminal prosecution” as those words were originally 
understood.25 

Nor does the fact that charge bargaining was al-
ien to the Framers preclude our application of their 
understanding of the Sixth Amendment to the mod-
ern-day charge-bargaining context. As in cases like 
Jones and Crawford, see Part I.A, supra, the Su-
preme Court routinely applies Founding-era pre-
cepts to then-unknowable modern-day scenarios. 
And twenty-first-century federal charge bargain-
ing—a process for determining which crimes are to 
be formally charged—is analogous, for example, to 
the examination process under eighteenth-century 
Virginia law in which it was determined which 
crimes would or would not be allowed to proceed to 
                                                 
25 It is beyond the ambit of this opinion to determine exactly 
what the bounds of these words are. One might argue that the 
presentment of the plea offer itself made Turner an “accused” 
and served as an “initiation,” United States v. Gouveia, 467 
U.S. 180, 188 (1984) (citation omitted), of a “criminal prosecu-
tion.” Or one might argue that the presentment of the offer was 
the sort of prosecutorial act that could have happened only af-
ter Turner had become an “accused” in a “criminal prosecu-
tion,”—that is, only after “the government ha[d] committed it-
self to prosecute [and] the adverse positions of government and 
defendant ha[d] solidified.” Kirby v. Illinois, 406 U.S. 682, 690 
(1972). But I reach neither of those conclusions; instead, my 
conclusion is simply that the analysis of Turner’s claim should 
begin with evidence of the original meaning of these words, and 
that the next time a court considers the Sixth Amendment 
right to counsel anew, that court’s analysis should likewise 
begin with such evidence. 
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trial. Thus, it makes sense to look to sources like 
those cited above as a starting point in analyzing 
Turner’s right-to-counsel claim, and, should the Su-
preme Court wish to reconsider its right-to-counsel 
jurisprudence, these important and frequently over-
looked sources may prove relevant to that task as 
well. 

III 

It is difficult to imagine that any jurist today 
would quibble much with Turner’s right to retain 
counsel in Turner’s circumstances. Surely what has 
prompted this en banc review is not Turner’s right to 
retain counsel but rather his right to free, effective 
counsel. But those rights are, the Supreme Court 
has told us, one and the same. See, e.g., Martinez v. 
Ryan, 566 U.S. 1, 19–20 (2012); Frye, 566 U.S. at 
138. So, even though Turner seeks to pursue an inef-
fective-assistance claim, our task is the same as it 
would be if Turner had been without counsel alto-
gether. 

The extant historical record includes significant 
evidence suggesting that the Framers and their con-
temporaries would not deny Turner the right to re-
tain counsel on the facts before us. That evidence is 
important and should not be relegated to an after-
thought. Thus, because we are bound by Supreme 
Court decisions that do not fully engage with that 
evidence, I concur in today’s opinion only after ex-
pressing my doubts about the precedents that bind 
us. 
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CLAY, Circuit Judge, concurring in the judgment 
only. 

Because Kirby v. Illinois, 406 U.S. 682 (1972) and 
United States v. Gouveia, 467 U.S. 180 (1984) remain 
governing law for the issue before the Court, I agree 
with the en banc majority that the judgment of the 
district court should be affirmed. I nevertheless 
write separately to express my reluctance in joining 
the judgment of the en banc court. The rule that we 
affirm today creates pernicious consequences, as 
persuasively articulated by the dissent. Nonetheless, 
I believe our hands as a Court are tied and that Su-
preme Court precedent prevents me from joining the 
dissent. I also write to express my disagreement 
with the en banc court’s contention that the dual 
sovereignty doctrine from the double-jeopardy con-
text applies to the Sixth Amendment right-to-
counsel context. 

On appeal, Turner argues that the right to coun-
sel attached during his pre-indictment federal plea 
negotiations because: (i) at that time, he and the fed-
eral government were in a sufficiently adversarial 
posture to trigger the Sixth Amendment’s protec-
tions; and, (ii) prior to the negotiations, he had al-
ready been charged in state court for the same un-
derlying offense, and thus his right to counsel had 
already attached. I address each of these arguments 
in turn. 

I. The Right to Counsel during Pre-Indictment 
Plea Negotiations 

Turner argues that the right to counsel can attach 
during pre-indictment federal plea negotiations be-
cause those negotiations are a critical stage of the 
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criminal process during which a defendant needs 
counsel in order to protect his rights against experi-
enced professional prosecutors. 

The Constitution’s Sixth Amendment provides 
that in “all criminal prosecutions, the accused shall 
enjoy the right ... to have the Assistance of Counsel 
for his defense.” U.S. Const. amend. VI. The Su-
preme Court established the point at which the 
Sixth Amendment’s right to counsel attaches in two 
seminal cases: Kirby and Gouveia. 

In Kirby, the Court confronted the question of 
whether the right to counsel attaches after a defend-
ant is arrested, but prior to the initiation of formal 
charges. Kirby, 406 U.S. at 686 (explaining that the 
Court granted certiorari to consider whether the 
right to counsel attaches to “preindictment confron-
tations” with the police and prosecutors). A plurality 
of the Court held “that a person’s Sixth and Four-
teenth Amendment right to counsel attaches only at 
or after the time that adversary judicial proceedings 
have been initiated against him.” Id. at 688. The 
plurality surveyed the Court’s precedents, and found 
that in every case where the right to counsel had 
been recognized, the right had attached “by way of 
formal charge, preliminary hearing, indictment, in-
formation, or arraignment.” Id. at 689. 

In Gouveia, a majority of the Court adopted the 
Kirby plurality’s reasoning in full and clarified that 
the Sixth Amendment’s right to counsel attaches on-
ly upon the formal initiation of adversarial judicial 
criminal proceedings. 467 U.S. at 187–89. The Court 
quoted the language from Kirby, and said, “[t]he 
view that the right to counsel does not attach until 
the initiation of adversary judicial proceedings has 
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been confirmed by this Court in cases subsequent to 
Kirby.” Id. at 188. The Court concluded, “given the 
plain language of the Amendment and its purpose of 
protecting the unaided layman at critical confronta-
tions with his adversary, our conclusion that the 
right to counsel attaches at the initiation of adver-
sary judicial criminal proceedings ‘is far from a mere 
formalism.’” Id. at 189 (quoting Kirby, 406 U.S., at 
689). In a concurring opinion, Justice Stevens criti-
cized the Court for adopting a rule that “foreclose[d] 
the possibility that the right to counsel might under 
some circumstances attach prior to the formal initia-
tion of judicial proceedings.” 467 U.S. at 193 (Ste-
vens, J., concurring). 

Following Kirby and Gouveia, this Court held in 
United States v. Moody, 206 F.3d 609 (6th Cir. 2000), 
and then again in Kennedy v. United States, 756 
F.3d 492 (6th Cir. 2014), that the Sixth Amendment 
right to counsel does not attach during pre-
indictment plea negotiations. Moody, 206 F.3d at 
612; Kennedy, 756 F.3d at 494. In Moody, we held 
that Gouveia “forecloses the possibility that the right 
to counsel might under some circumstances attach 
prior to the formal initiation of judicial proceedings.” 
206 F.3d at 613 (alteration omitted) (quoting 
Gouveia, 467 U.S. at 193 (Stevens, J., concurring)). 
Because “‘the right to counsel does not attach until 
the initiation of adversary judicial proceedings’ such 
as ‘formal charge, preliminary hearing, indictment, 
information, or arraignment,’” we reluctantly held 
that the Sixth Amendment right to counsel did not 
attach when the government offered the defendant a 
pre-indictment plea deal. Id. at 613, 615–16 (quoting 
Gouveia, 467 U.S. at 188). We said this “is a bright 
line test; it is a mandate that ‘the Sixth Amendment 
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right to counsel does not attach until after the initia-
tion of formal charges.’ ” Id. at 614 (quoting Moran v. 
Burbine, 475 U.S. 412, 431 (1986)). 

Writing for the panel in Moody, I expressed my 
concerns with the rule that we were required to an-
nounce: 

In light of the Supreme Court’s stance on this 
issue, it is beyond our reach to modify this rule, 
even in this case where the facts so clearly 
demonstrate that the rights protected by the 
Sixth Amendment are endangered. Although 
[Defendant] was faced with an expert prosecu-
torial adversary, offering him a plea bargain 
which he needed legal expertise to evaluate and 
which would have constituted an agreement if 
accepted by him despite the lack of formal 
charges, and although by offering the specific 
deal the Assistant United States Attorney was 
committing himself to proceed with prosecu-
tion, we must uphold the narrow test of the Su-
preme Court. See Hutto v. Davis, 454 U.S. 370, 
375 (1982) (“But unless we wish anarchy to 
prevail within the federal judicial system, a 
precedent of this Court must be followed by the 
lower federal courts no matter how misguided 
the judges of those courts may think it to be.”). 

... 

We do not favor this bright line approach be-
cause it requires that we disregard the cold re-
ality that faces a suspect in pre-indictment plea 
negotiations. There is no question in our minds 
that at formal plea negotiations, where a specif-
ic sentence is offered to an offender for a specif-
ic offense, the adverse positions of the govern-
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ment and the suspect have solidified. Indeed, it 
seems a triumph of the letter over the spirit of 
the law to hold that [Defendant] had no right to 
counsel in his decision to accept or deny the of-
fered plea bargain only because the government 
had not yet filed formal charges. We are faced 
with the ponderable realization that this is an 
occasion when justice must of necessity yield to 
the rule of law, and therefore we must RE-
VERSE the district court’s order and reinstate 
the original sentence. 

Id. at 614–16. 

District Judge Wiseman’s concurrence in Moody 
contained the same sentiment. He said, “the rule of 
law ... requires that we follow the trail blazed by the 
Supreme Court. ... I would urge the Supreme Court 
to reconsider its bright line test for attachment of 
the Sixth Amendment right to counsel ....” Id. at 616, 
618 (Wiseman, J., concurring). Judge Wiseman 
wrote separately to “to emphasize the pressures that 
the Federal Sentencing Guidelines have brought to 
bear on the criminal justice system and why such 
pressures make our rigid application of Supreme 
Court precedent a reluctant application.” Id. at 616. 
He concluded: 

The Sixth Amendment right to counsel histori-
cally has evolved to meet the challenges pre-
sented by a changing legal paradigm. The crim-
inal justice system has and is changing so that 
defendants now face critical stages of their 
prosecutions prior to indictment. The Sixth 
Amendment’s underlying purpose is to protect 
defendants in critical stages of their prosecu-
tion. Thus, the Sixth Amendment should guar-
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antee the right to counsel during preindictment 
plea negotiations. Precedent, however, prevents 
me from endorsing this position which logic 
demands. 

Id. at 618 (internal citation omitted). 

We reaffirmed Moody in Kennedy, noting that no 
subsequent Supreme Court case law had overruled 
or limited Gouveia’s clear holding. Kennedy, 756 F.3d 
at 493–94. 

Turner argues that for decades, Courts across the 
country have been misinterpreting Kirby. Instead, 
Turner reasons that when Kirby was listing the 
events that could trigger the right to counsel—a 
formal charge, a preliminary hearing, an indictment, 
an information, or an arraignment—it was merely 
listing representative examples, and not categorical-
ly holding that the right to counsel never vests prior 
to the initiation of formal criminal proceedings. Ra-
ther, Turner argues that because pre-indictment 
plea negotiations are a critical stage of the criminal 
adversary process, as the Supreme Court recognized 
in Missouri v. Frye, 566 U.S. 134 (2012) and Lafler v. 
Cooper, 566 U.S. 156 (2012), the right to counsel 
must necessarily attach during such negotiations. 

Although Turner’s argument has a great deal of 
logical appeal, it is foreclosed by Gouveia. Gouveia 
held in no uncertain terms “that the right to counsel 
does not attach until the initiation of adversary judi-
cial proceedings.” 467 U.S. at 188. The Gouveia 
Court’s holding is crystal clear, drawing a definitive 
line, and leaving little room for parsing or interpre-
tation. Gouveia did not state or imply any exceptions 
to this rule and it has not been abridged, modified, 
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or overruled by any subsequent Supreme Court cas-
es. 

While Frye and Lafler held that the right to coun-
sel attaches during plea negotiations because such 
negotiations represent a “critical” stage of criminal 
proceedings, both of those cases involved negotia-
tions that occurred after the defendant was formally 
charged. Frye, 566 U.S. at 138; Lafler, 566 U.S. at 
162. The Court did not cite, much less overrule 
Gouveia, because the question of whether the right 
to counsel had attached at all was not at issue. In-
deed, the Court has held that it is a “mistake” to 
merge “the attachment question (whether formal ju-
dicial proceedings have begun) with the distinct ‘crit-
ical stage’ question (whether counsel must be pre-
sent at a postattachment proceeding unless the right 
to assistance is validly waived).” Rothgery v. Gilles-
pie Cty., 554 U.S. 191, 211 (2008). As the Kennedy 
panel correctly explained: 

To be sure, Frye and Lafler recognize that plea 
negotiations are central to the American sys-
tem of criminal justice. And together the deci-
sions make clear that the right to counsel ap-
plies in postindictment plea negotiations even if 
the negotiations have no effect on the fairness 
of a conviction. But in neither case did the Su-
preme Court consider the question of whether 
the right to counsel attached in preindictment 
plea negotiations. 

If anything, Frye and Lafler accept the rule 
that the right to counsel does not attach until 
the initiation of adversary judicial proceedings. 
Neither decision expressly abrogates or ques-
tions the rule. It would be highly unusual for 
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the Supreme Court to discard or sharply limit a 
longstanding rule without comment, especially 
when the rule supposedly abrogated comes 
from the text of the Sixth Amendment. Addi-
tionally, the dissenting justices did not read the 
majority opinions as creating a new right to 
counsel in preindictment plea negotiations. And 
finally, recognizing that the Sixth Amendment 
guarantees a right to counsel at “all critical 
stages of [a] criminal proceeding [ ],” Frye ex-
plained that those critical stages include “ar-
raignments, postindictment interrogations, 
postindictment lineups, and the entry of a 
guilty plea.” Frye, 132 S. Ct. at 1405 (internal 
quotations omitted) (emphasis added). Had the 
Supreme Court erased the line between prein-
dictment and postindictment proceedings for 
plea negotiations, it surely would have said so 
given its careful attention to the distinction for 
interrogations and lineups. 

Kennedy, 756 F.3d at 493–94 (citations omitted). 

By all rights, the right to counsel should attach 
during pre-indictment plea negotiations just as it 
does during post-indictment plea negotiations. But 
Gouveia is still good law that squarely stands in the 
way of Turner’s argument. And Moody and Kennedy 
correctly stated and applied that governing law. 
Consequently, we are required to reject Turner’s ar-
gument that the Sixth Amendment right to counsel 
generally attaches during pre-indictment plea nego-
tiations. 

Once again, I express the identical concerns that I 
did in Moody. There is still no question in my mind 
that during pre-indictment plea negotiations where 
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a specific sentence is offered to a suspect for a specif-
ic offense, “the adverse positions of the government 
and the suspect have solidified.” Moody, 206 F.3d at 
615–16. This result remains “a triumph of the letter 
over the spirit of the law,” but I recognize once more 
that “this is an occasion when justice must of neces-
sity yield to the rule of law.” Id. at 616. 

II. The Right to Counsel in Joint Federal-State 
Prosecutions 

Turner’s second argument is that even if the Sixth 
Amendment’s right to counsel does not generally at-
tach during pre-indictment plea negotiations, it at-
tached in this case because Turner had already been 
indicted in Tennessee state court for the same of-
fense at issue in his negotiations with the federal 
government at the time of those negotiations, and 
was being prosecuted pursuant to a joint federal-
state task force. In other words, Turner argues that 
where, as here, a defendant is being jointly investi-
gated and prosecuted by both state and federal au-
thorities for the same crimes, and is indicted by one 
jurisdiction, the right to counsel attaches as to all 
charges stemming from the defendant’s conduct in 
all jurisdictions. Contrary to the majority opinion, I 
agree with Turner that when a defendant is indicted 
first in state court, and is later indicted for the same 
offense in federal court, the right to counsel attaches 
after the first state court indictment and covers all 
interactions with prosecutors related to the later 
federal indictment. In this case, however, Turner is 
not entitled to relief because he was not prosecuted 
for the “same offense” in both state and federal court 
as that term is defined in federal law. See Texas v. 
Cobb, 532 U.S. 162, 173 (2001). 
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The Supreme Court has never addressed when 
the right to counsel attaches during joint federal-
state prosecutions. However, the Court’s opinion in 
Texas v. Cobb is highly relevant. Cobb involved 
whether the Sixth Amendment right to counsel at-
taches as to uncharged crimes when a defendant is 
already in custody for a different offense. There, the 
defendant was arrested for crimes stemming from a 
home invasion. Cobb, 532 U.S. at 165. The defendant 
confessed to burglarizing the home, but denied in-
volvement in the disappearance of the home’s occu-
pants. The defendant was indicted for the burglary, 
and received state-appointed counsel. Id. Once in 
custody, the defendant waived his Miranda rights, 
confessed to murdering the home’s occupants, and 
was convicted of capital murder. Id. at 165–66. On 
appeal, the defendant argued that his confession was 
obtained in violation of his Sixth Amendment right 
to counsel, which attached when he was indicted for 
burglary. Id. at 166. By contrast, the state argued 
that, at the time of the confession, the defendant’s 
right to counsel had attached only as to the burglary 
charges, and not as to the murder charges, because 
the defendant had not yet been charged with mur-
der. See McNeil v. Wisconsin, 501 U.S. 171, 175 
(1991) (holding that the Sixth Amendment’s right to 
counsel is “offense specific,” and once invoked, does 
not automatically apply to all future charges.) 

The Court held “that when the Sixth Amendment 
right to counsel attaches, it does encompass offenses 
that, even if not formally charged, would be consid-
ered the same offense under the” test articulated in 
Blockburger v. United States, 284 U.S. 299 (1932). 
Cobb, 532 U.S. at 173. Under Blockburger, “where 
the same act or transaction constitutes a violation of 
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two distinct statutory provisions, the test to be ap-
plied to determine whether there are two offenses or 
only one, is whether each provision requires proof of 
a fact which the other does not.” Id. (quoting Block-
burger, 284 U.S. at 304). In Cobb, the Supreme 
Court concluded that the defendant’s Sixth Amend-
ment rights had not attached when he confessed to 
the murders because, at the time of the confession, 
he had only been indicted for burglary, and under 
Texas law, burglary and murder are separate offens-
es. Id. 

Turner argues that his indictment for aggravated 
robbery in Tennessee encompassed the same offens-
es as the federal Hobbs Act robbery charges under 
the Blockburger test, and therefore, pursuant to 
Cobb, Turner’s right to counsel attached after the 
Tennessee charges were filed. The government, by 
contrast, argues that Turner’s analysis is incom-
plete. The Supreme Court explained in Cobb that 
there is “no constitutional difference between the 
meaning of the term ‘offense’ in the contexts of dou-
ble jeopardy and of the right to counsel.” Id. at 173. 
The government points out that in the double jeop-
ardy context, under the “dual sovereignty doctrine,” 
the Supreme Court has repeatedly held that federal 
and state crimes never constitute “the same offense,” 
no matter how identical the elements of the crimes 
are. See, e.g., Heath v. Alabama, 474 U.S. 82, 88–89 
(1985); Abbate v. United States, 359 U.S. 187, 194 
(1959); United States v. Lanza, 260 U.S. 377, 382 
(1922). The government therefore argues that: (i) 
Cobb implicitly imports the dual sovereignty doc-
trine in the Sixth Amendment’s right to counsel 
analysis; and (ii) under the dual sovereignty doc-
trine, the state and federal robbery crimes charged 
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against Turner were not “the same offenses” as a 
matter of law. 

This Court’s sister circuits are divided as to 
whether Cobb imported the dual sovereignty doc-
trine into the Sixth Amendment right to counsel 
analysis. The Second and Eighth Circuits have held 
that when the federal and state governments con-
currently prosecute a defendant for the same offense 
conduct, the right to counsel attaches after the first 
indictment is filed, and applies to both the federal 
and state prosecutions. See United States v. Mills, 
412 F.3d 325, 330 (2d Cir. 2005); United States v. 
Red Bird, 287 F.3d 709, 715 (8th Cir. 2002); see also 
United States v. Coker, 433 F.3d 39, 49 (1st Cir. 
2005) (Cyr, J., dissenting in part). The First, Fourth, 
Fifth, and Eleventh Circuits have held that the dual 
sovereignty doctrine applies in the Sixth Amend-
ment context, and that therefore when a defendant 
is jointly prosecuted by state and federal authorities, 
the right to counsel does not attach in each prosecu-
tion until after separate formal charging documents 
are filed. See United States v. Burgest, 519 F.3d 
1307, 1311 (11th Cir. 2008); United States v. Al-
varado, 440 F.3d 191, 197 (4th Cir. 2006); Coker, 433 
F.3d at 47; United States v. Avants, 278 F.3d 510, 
517–18 (5th Cir. 2002). 

Though in the minority, the Second and Eighth 
Circuits have the better end of the argument. As the 
Second Circuit has persuasively explained in reject-
ing the same arguments advanced by the govern-
ment here: 

Nowhere in Cobb, either explicitly or by impu-
tation, is there support for a dual sovereignty 
exception to its holding that when the Sixth 



 
 
 
 
 
 

45a 

Amendment right to counsel attaches, it ex-
tends to offenses not yet charged that would be 
considered the same offense under Blockburger. 
Cobb makes clear that Sixth Amendment viola-
tions are offense specific and, consequently, ev-
idence obtained in violation of the Sixth 
Amendment is not admissible in subsequent 
prosecutions for the “same offense” as defined 
by Blockburger. The fact that Cobb appropri-
ates the Blockburger test, applied initially in 
the double jeopardy context, does not demon-
strate that Cobb incorporates the dual sover-
eignty doctrine: The test is used simply to de-
fine identity of offenses. Where, as here, the 
same conduct supports a federal or a state 
prosecution, a dual sovereignty exception would 
permit one sovereign to question a defendant 
whose right to counsel had attached, to do so in 
the absence of counsel and then to share the in-
formation with the other sovereign without fear 
of suppression. We easily conclude that Cobb 
was intended to prevent such a result. 

Mills, 412 F.3d at 330 (footnote omitted). Equally 
persuasive is Judge Cyr’s dissent in Coker, which 
comprehensively explains why importing the dual 
sovereignty doctrine into the Sixth Amendment con-
text makes little sense and would undermine the 
right to counsel: 

Prior to Cobb, there was no question but that 
the “separate sovereign” doctrine, pursuant to 
which federal and state prosecutions for the 
same offense were not deemed offensive to the 
Fifth Amendment double jeopardy clause, had 
no application outside the double jeopardy con-
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text. For instance, the separate sovereign doc-
trine neither applies to the Fourth Amendment 
protection from unreasonable searches and sei-
zures, see Elkins v. United States, 364 U.S. 206, 
208 (1960) (“[A]rticles obtained as a result of an 
unreasonable search and seizure by state offic-
ers, without involvement of federal officers,” 
cannot “be introduced in evidence against a de-
fendant over his timely objection in a federal 
criminal trial”), nor to the Fifth Amendment 
privilege against self-incrimination, see Murphy 
v. Waterfront Comm’n of N.Y. Harbor, 378 U.S. 
52, 55 (1964) (stating that the policy reasons 
underlying the self-incrimination prohibition 
are “defeated when a witness can be whipsawed 
into incriminating himself under both state and 
federal law even though the constitutional priv-
ilege against self-incrimination is applicable to 
each”). Elkins and Murphy wisely recognized 
that allowing the separate sovereign doctrine to 
operate in the context of these important con-
stitutional protections would encourage collu-
sion between the federal and state sovereigns, 
one sovereign obtaining evidence in violation of 
defendants’ constitutional rights, then passing 
the evidence on a “silver platter” to the other 
sovereign, which would then be free to utilize 
the tainted evidence in its own prosecution with 
no risk of suppression. Elkins, 364 U.S. at 208. 
Obviously, no comparable policy concerns re-
garding evidence-gathering are presented in 
the double jeopardy context. 

Read properly, Cobb does not compel the anom-
aly which the majority now countenances, viz., 
permitting federal and state authorities to vio-
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late a defendant’s Sixth Amendment right to 
counsel where they are prohibited from under-
taking similar collusive actions with respect to 
Fourth Amendment and Fifth Amendment 
rights. Indeed, the Sixth Amendment right to 
counsel has been long recognized as among the 
constitutional protections most critical to en-
suring the conduct of fair criminal trials. See 
Massiah v. United States, 377 U.S. 201, 205 
(1964); Gideon v. Wainwright, 372 U.S. 335, 
343–44 (1963); Johnson v. Zerbst, 304 U.S. 458, 
462–63 (1938). In Cobb, the federal government 
was not involved. Rather, the State indicted 
Cobb for burglary, later interrogated him, 
without the aid of counsel, concerning a murder 
committed during that burglary, and used his 
incriminating statements during that post-
indictment interview to indict him for that 
murder. On appeal, the question was whether 
the burglary and murder were the same “of-
fense.” Although some courts had devised a test 
which considered two crimes the same if they 
were factually related (e.g., committed on the 
same day), the Court imported the Blockburger 
test from the double jeopardy definition of “of-
fense,” and held that two offenses are not the 
same for Sixth Amendment purposes if each re-
quires proof of a fact that the other does not. 
Cobb, 532 U.S. at 173. It was in this straitened 
context that the Court stated that “[w]e see no 
constitutional difference between the meaning 
of the term ‘offense’ in the contexts of double 
jeopardy and of the right to counsel.” Id. 

Here, there is no question but that Coker was 
questioned after his indictment regarding the 



 
 
 
 
 
 

48a 

“same offense,” and under Cobb and the Block-
burger test, his Sixth Amendment right to 
counsel had attached. In order to find other-
wise, one must assume that the Court held 
that, the particular facts of the case before it 
notwithstanding, it meant to decide that hence-
forth there would be no conceivable differences 
between the term “offense” in the double jeop-
ardy and Sixth Amendment contexts. The 
Court in Cobb did not even consider the policy 
issues raised in Elkins and Murphy, for a sim-
ple reason: the case before it did not involve 
separate sovereigns. 

...  

Especially in light of Elkins and Murphy, and 
their focus upon the important policy of pre-
venting collusive end-runs around constitution-
al safeguards, there remains considerable 
doubt whether the Court, if and when confront-
ed with a separate sovereign case, would hold 
that the Sixth Amendment right to counsel 
should be treated less cordially than the Fourth 
and Fifth Amendment rights, absent some 
compelling reason for doing so. See United 
States v. Mills, 412 F.3d 325, 329–30 (2d Cir. 
2005) (holding that Cobb did not intend to im-
port separate sovereign doctrine into Sixth 
Amendment context); cf. United States v. Red 
Bird, 287 F.3d 709, 715 (8th Cir. 2002) (refus-
ing to apply separate sovereign doctrine to 
Sixth Amendment right to counsel in joint fed-
eral-tribal crime investigation). 

Coker, 433 F.3d at 49–51 (Cyr, J., dissenting in 
part). 
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The four circuits that import the dual sovereignty 
doctrine into the Sixth Amendment context all place 
heavy emphasis on Cobb’s statement that that there 
is “no constitutional difference between the meaning 
of the term ‘offense’ in the contexts of double jeop-
ardy and of the right to counsel.” Cobb, 532 U.S. at 
173. But that statement is ambiguous in context; the 
Supreme Court was not confronted with the question 
of whether the dual sovereignty doctrine applies in 
the Sixth Amendment context, and there is no other 
discussion in the opinion that sheds light on the 
question before the en banc Court here. See Coker, 
433 F.3d at 49–51 (Cyr, J., dissenting). And as the 
Second Circuit noted in Mills, applying the dual sov-
ereignty doctrine under the circumstances presented 
by this case would lead to illogical and perverse re-
sults. By accepting the government’s position, the 
Court allows federal authorities to speak to defend-
ants who have been indicted in state court pursuant 
to a joint federal-state investigation without counsel 
present, and then both relay all of the information 
they have obtained to state prosecuting authorities 
and also use that information in a separate federal 
prosecution for the same offense conduct. In effect, 
the Court is sanctioning an end-run around the 
Sixth Amendment’s right to counsel by federal-state 
task forces. This result surely was not envisioned 
when the Sixth Amendment was drafted, because 
until recently there was “little, if any, official coordi-
nation” between state and federal law enforcement 
authorities. See Thomas White, Limitations Imposed 
on the Dual Sovereignty Doctrine by the Federal and 
State Governments, 38 N. KY. L. REV. 173, 205 & 
n.223 (2011). The Court should not reach this dubi-
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ous result absent an express and unambiguous 
command by the Supreme Court. 

Accordingly, the en banc Court should have held 
that: (i) when a defendant is concurrently prosecuted 
by state and federal authorities for the “same of-
fense,” as that term is defined by Blockburger, the 
Sixth Amendment right to counsel attaches for both 
prosecutions whenever either state or federal au-
thorities first file a formal judicial charging docu-
ment; and (ii) the dual sovereignty doctrine is com-
pletely inapplicable in the Sixth Amendment con-
text. 

Under this analysis, the question would be 
whether Turner’s Tennessee aggravated robbery 
charges and federal Hobbs Act charges were for the 
“same offense” under the Blockburger test. Under 
Blockburger, “where the same act or transaction con-
stitutes a violation of two distinct statutory provi-
sions, the test to be applied to determine whether 
there are two offenses or only one, is whether each 
provision requires proof of a fact which the other 
does not.” Cobb, 532 U.S. at 173 (quoting Block-
burger, 284 U.S. at 304). “In subsequent applications 
of the [Blockburger] test,” the Supreme Court has 
“concluded that two different statutes define the 
‘same offense[ ]’” when “one is a lesser included of-
fense of the other.” Rutledge v. United States, 517 
U.S. 292, 297 (1996) (footnote omitted); see also Illi-
nois v. Vitale, 447 U.S. 410, 417, 419–20 (1980) 
(holding that a defendant’s conviction of a lesser in-
cluded offense prohibits prosecution on a greater of-
fense, and vice-versa, because the greater and lesser 
offenses are the “same offense” for double jeopardy 
purposes); Brown v. Ohio, 432 U.S. 161, 167 (1977) 
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(“As is invariably true of a greater and lesser includ-
ed offense, the lesser offense ... requires no proof be-
yond that which is required for conviction of the 
greater .... The greater offense is therefore by defini-
tion the ‘same’ for purposes of double jeopardy as 
any lesser offense included in it.”). 

Turner argues that: (i) the elements of his convic-
tion for Hobbs Act robbery are identical to the ele-
ments for simple robbery under Tennessee law; (ii) 
simple robbery is a lesser included offense of aggra-
vated robbery; (iii) his federal Hobbs Act robbery 
charges were accordingly a lesser included offense of 
his Tennessee aggravated robbery charges; and 
therefore (iv) the federal and state prosecutions 
charged the “same offense” under the Blockburger 
test. This is tortured syllogism. 

Tennessee defines aggravated robbery as follows: 

(a) Aggravated robbery is robbery as defined in 
§ 39-13-401: 

(1) Accomplished with a deadly weapon or 
by display of any article used or fashioned 
to lead the victim to reasonable believe it 
to be a deadly weapon; or 

(2) Where the victim suffers serious bodily 
injury. 

TENN. CODE ANN. § 39-13-402(a). Simple robbery is 
defined as “the intentional or knowing theft of prop-
erty from the person of another by violence or put-
ting the person in fear.” Id. § 39-13-401(a). 

18 U.S.C. § 1951 defines Hobbs Act robbery as: 

(a) Whoever in any way or degree obstructs, de-
lays, or affects commerce or the movement of 
any article or commodity in commerce, by rob-
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bery ... shall be fined under this title or impris-
oned not more than twenty years, or both. 

(b) As used in this section— 

1. The term “robbery” means the unlawful 
taking or obtaining of personal property 
from the person or in the presence of an-
other, against his will, by means of actual 
or threatened force, or violence, or fear of 
injury, immediate or future, to his person 
or property, or property in his custody or 
possession, or the person or property of a 
relative or member of his family or of any-
one in his company at the time of the tak-
ing or obtaining. 

Because the federal and Tennessee definitions of 
simple robbery are substantially the same, compare 
Tenn. Code Ann. § 39-13-401, with 18 U.S.C. § 
1951(b)(1), the elements of these statutes can be use-
fully summed up for present purposes as follows: 
Tennessee aggravated robbery is (1) simple robbery 
plus (2a) the use of deadly weapon or (2b) that re-
sults in serious bodily harm, while Hobbs Act rob-
bery is (1) simple robbery that (2) obstructs inter-
state commerce. As this formulation makes clear, 
each statute has an element that the other does not. 
To wit, Tennessee aggravated robbery requires ei-
ther the use of a weapon or resulting great bodily 
harm, while Hobbs Act robbery requires neither of 
those things, and Hobbs Act robbery requires that 
the robbery have affected interstate commerce,1 
while Tennessee aggravated robbery has no such el-
                                                 
1 Otherwise, the Hobbs Act would not be a valid exercise of 
Congress’s Commerce Clause powers under Article I of the 
Constitution. 
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ement. Therefore, (i) the two crimes are not the 
“same offense” under the Blockburger test, and (ii) 
under Cobb, Turner’s Sixth Amendment right to 
counsel was not triggered with respect to federal au-
thorities when he was indicted by Tennessee for ag-
gravated robbery. 

Turner’s arguments to the contrary essentially ig-
nore the interstate commerce element of Hobbs Act 
robbery. As recited earlier, Turner implicitly as-
sumes that the government must only prove the el-
ements of simple robbery in order to make out a 
Hobbs Act charge, and that therefore Hobbs Act rob-
bery is essentially a lesser included offense of Ten-
nessee aggravated robbery. But the interstate com-
merce element is not merely window dressing; if the 
government fails to prove it, the defendant is enti-
tled to acquittal as a matter of law. See United 
States v. Wang, 222 F.3d 234, 240–41 (6th Cir. 2000) 
(reversing Hobbs Act robbery conviction where the 
government failed to prove that the robbery had 
more than a de minimis effect on interstate com-
merce). 

Accordingly, Hobbs Act robbery is not merely a 
lesser version of Tennessee aggravated robbery, but 
a separate offense with different substantive ele-
ments. Under Cobb, that conclusion compels the re-
lated conclusion that Turner’s right to counsel was 
not triggered during his preindictment federal plea 
negotiations. 

III. Summary 

Because the Supreme Court’s opinion in Gouveia 
expressly held that Sixth Amendment rights do not 
attach until formal judicial adversarial proceedings 
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are commenced and because the Supreme Court has 
never overruled or revised Gouveia, I join that part 
of the judgment of the en banc court. This Court 
could not hold that the right to counsel attaches dur-
ing pre-indictment plea negotiations without square-
ly violating the holding in Gouveia. 

However, I disagree with the en banc court that 
the dual sovereignty doctrine from the double-
jeopardy context applies to the Sixth Amendment 
right-to-counsel context. When preindictment plea 
negotiations with the federal government occur after 
the defendant has been indicted in state court for the 
same offense at issue in the federal negotiations, the 
right to counsel protects the defendant in his inter-
actions with the government. But in this case, 
Turner had not been indicted for the “same offense” 
in state court as that term is used in federal law, and 
therefore his right to counsel had not attached dur-
ing his federal pre-indictment plea negotiations. 

Although today we hold otherwise, the right to 
counsel should attach during preindictment plea ne-
gotiations. The current rule leads to unduly harsh 
consequences for criminal defendants. It allows 
prosecutors to exploit uncounseled criminal defend-
ants, and leaves counseled defendants, just like 
Turner, without a claim for ineffective assistance of 
counsel when their attorneys render deficient per-
formance.2 The purpose of the Sixth Amendment 
right to counsel is to protect the “unaided layman at 
critical confrontations with his adversary.” Gouveia, 
467 U.S. at 189. During pre-indictment plea negotia-

                                                 
2 See Steven J. Mulroy, The Bright Line’s Dark Side: Pre-
Charge Attachment of the Sixth Amendment Right to Counsel, 
92 WASH. L. REV. 213, 213 (2017). 
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tions, a defendant is confronted by “an expert [prose-
cutorial] adversary,” “in a situation where the re-
sults of the confrontation might well settle [his] fate 
and reduce the trial itself to a mere formality.” Id. 
(citations and internal quotation marks omitted). 
During these negotiations, by offering a specific plea 
deal, the government has “committed itself to prose-
cute,” solidifying “the adverse positions of govern-
ment and defendant.” Id. It should not matter that 
in this context the defendant has yet to be formally 
charged or indicted. 

The Supreme Court’s current bright line test as 
set out in Kirby and Gouveia runs afoul of the pur-
poses of the right to counsel. The rule is arbitrary 
and unjust. It does not account for the realities of to-
day’s criminal prosecutions and “their heavy reliance 
on plea bargaining”; and it requires that defendants 
“navigate the complex web of federal sentencing 
guidelines, computations that confound even those 
who work with them often.” Turner v. United States, 
848 F.3d 767, 773 (6th Cir.), reh’g en banc granted, 
opinion vacated, 865 F.3d 338 (6th Cir. 2017). The 
purposes of the right to counsel as articulated by the 
Supreme Court support a more flexible approach. I 
strongly urge the Supreme Court to reconsider this 
bright line test for attachment of the Sixth Amend-
ment right to counsel. 

 

HELENE N. WHITE, Circuit Judge, concurring. 

I concur in the judgment only. I also concur in 
Part I of Judge Clay’s concurrence. I write separately 
to briefly address why I conclude that Rothgery v. 
Gillespie Cty., 554 U.S. 191 (2008), the only case re-



 
 
 
 
 
 

56a 

lied on by the dissent that found a pre-indictment 
right to counsel, does not provide authority to depart 
from Kirby v. Illinois’s bright-line rule, 406 U.S. 682, 
689 (1972), and apply a circumstance-specific ap-
proach to whether the right to counsel attached. 

In the forty-six years since Kirby, every Supreme 
Court decision analyzing when the Sixth Amend-
ment right to counsel attaches has adhered to the 
bright-line rule that a “formal charge, preliminary 
hearing, indictment, information, or arraignment” 
triggers the attachment of the right to counsel. Id. 
The dissent, however, argues that Kirby and progeny 
authorize, indeed require, this court to engage in a 
“case-by-case,” “circumstance-specific inquiry,” 
“evaluating both the relationship of the state to the 
accused and the potential consequences for the ac-
cused.” (Dissent at 6.) 

The dissent relies heavily on Rothgery in conclud-
ing that the Supreme Court applies a “circumstance-
specific” analysis to determine whether the right to 
counsel has attached. (Id.) But, although Rothgery 
identified the circumstance-specific facts relied on by 
the dissent—“if the accused is ‘headed for trial and 
needs to get a lawyer working, whether to attempt to 
avoid that trial or to be ready with a defense when 
the trial date arrives’ ” or “when ‘the machinery of 
prosecution [is] turned on,’” (id. at 5 (quoting Roth-
gery, 554 U.S. at 208, 210))—Rothgery did so in the 
context of applying Kirby’s bright-line rule to an ini-
tial arraignment, a proceeding already recognized by 
Kirby as triggering the right to counsel. The question 
in Rothgery was whether Rothgery’s initial appear-
ance before a magistrate qualified as an “arraign-
ment,” although it preceded any prosecutorial in-
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volvement. The Supreme Court adhered to its deci-
sions in Kirby, Brewer v. Williams, 430 U.S. 387 
(1977), and Michigan v. Jackson, 475 U.S. 625 
(1986), all holding that an initial arraignment trig-
gers the right to counsel, and rejected the argument 
that attachment of the right at the initial arraign-
ment also requires that a prosecutor be aware of the 
defendant’s appearance before a judicial officer. 
Thus, Rothgery simply reaffirmed Kirby’s bright-line 
rule. 

Unconstrained by the Supreme Court’s consistent 
application of Kirby’s bright-line rule, I would find 
the dissent, Judge Bush’s concurrence, and Judge 
Clay’s pertinent concluding observations persuasive 
on the merits. 

 

JANE B. STRANCH, Circuit Judge, dissenting. 

The majority opinion declares itself bound by 
“four decades of circuit precedent holding that the 
Sixth Amendment right to counsel does not extend to 
preindictment plea negotiations,” reciting as its ba-
sis for this rule language from the 1972 Supreme 
Court case, Kirby v. Illinois, 406 U.S. 682, 689 
(1972). This reasoning misses the point of the case 
before us in several important ways. By elevating 
general language to a static rule, it disregards the 
Supreme Court’s development across time of the law 
governing Sixth Amendment claims, particularly the 
Court’s practical recognition of the changing crimi-
nal justice system and its responsive jurisprudence 
extending the right to counsel to events before trial. 
This reasoning also ignores the purpose of an en 
banc court—to determine whether existing circuit 
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caselaw has failed to correctly understand or apply 
legal principles or Supreme Court precedent. Finally 
and as ably explicated by Judge Bush’s historical 
analysis, relying on a rigid, mechanical approach 
closes the door to the apparent understanding of our 
Founders, including the authors of the Sixth 
Amendment, that Turner would have been recog-
nized as an “accused.” 

Instead of presuming a rule-bound outcome, this 
case calls upon us to answer a question that the Su-
preme Court has not yet had the occasion to address: 
Does the Sixth Amendment right to counsel attach to 
preindictment plea negotiations when a prosecutor 
has presented a formal plea deal for specific forth-
coming charges? The Supreme Court’s Sixth 
Amendment precedent supports holding that such a 
plea offer qualifies as an adversary judicial proceed-
ing and therefore triggers the accused’s right to 
counsel. The failure to grapple with this precedent 
and engage in the requisite fact-intensive inquiry 
gives license to a system in which individuals are 
confronted with criminal charges and coerced into 
signing away their liberty without access to legal 
representation. Because I believe that the Sixth 
Amendment prohibits this kind of prosecutorial end 
run around the right to counsel, I respectfully dis-
sent. 

*** 

The Supreme Court has described the Sixth 
Amendment right to counsel as “embod[ying] a real-
istic recognition of the obvious truth that the aver-
age defendant does not have the professional legal 
skill to protect himself when brought before a tribu-
nal with power to take his life or liberty, wherein the 
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prosecution is presented by experienced and learned 
counsel.” Johnson v. Zerbst, 304 U.S. 458, 462–63 
(1938). Over the years, the Supreme Court has in-
crementally extended right to counsel beyond trial 
itself to encompass certain pretrial proceedings. In 
extending the right, the Court has instructed courts 
to “scrutinize any pretrial confrontation of the ac-
cused to determine whether the presence of his 
counsel is necessary to preserve the defendant’s 
basic right to a fair trial.” United States v. Wade, 388 
U.S. 218, 227 (1967) (applying the right to counsel to 
post-indictment lineups); see also United States v. 
Ash, 413 U.S. 300, 313 (1973) (“This review of the 
history and expansion of the Sixth Amendment 
counsel guarantee demonstrates that the test uti-
lized by the Court has called for examination of the 
event in order to determine whether the accused re-
quired aid in coping with legal problems or assis-
tance in meeting his adversary.”). The Supreme 
Court explained that “[t]his extension of the right to 
counsel to events before trial has resulted from 
changing patterns of criminal procedure and investi-
gation that have tended to generate pretrial events 
that might appropriately be considered to be parts of 
the trial itself.” Ash, 413 U.S. at 310. 

The Supreme Court has relied on the same type of 
scrutiny to determine both when the right to counsel 
has been triggered and when a confrontation quali-
fies as a “critical stage.”1 It first began to speak of 
this determination as “attachment” in Kirby v. Illi-
                                                 
1 The Supreme Court’s “critical stages” cases address not at 
what point the right to counsel is first triggered—i.e. “attach-
es”—but whether the presence of counsel is necessary during a 
pretrial confrontation to preserve the fairness of the trial itself. 
See Wade, 388 U.S. at 227. 
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nois, where it held that the right to counsel “attaches 
only at or after the time that adversary judicial pro-
ceedings have been initiated against” an accused. 
406 U.S. 682, 688 (1972). As the majority stated, 
Kirby noted that this may happen “by way of formal 
charge, preliminary hearing, indictment, infor-
mation, or arraignment.” Id. at 689. But this list is 
only half of the story. The Kirby Court also set out 
the elements that define a proceeding for attachment 
purposes: 

The initiation of judicial criminal proceedings is 
far from a mere formalism. It is the starting 
point of our whole system of adversary criminal 
justice. For it is only then that the government 
has committed itself to prosecute, and only then 
that the adverse positions of government and 
defendant have solidified. It is then that a de-
fendant finds himself faced with the prosecuto-
rial forces of organized society, and immersed 
in the intricacies of substantive and procedural 
criminal law. It is this point, therefore, that 
marks the commencement of the “criminal 
prosecutions” to which alone the explicit guar-
antees of the Sixth Amendment are applicable. 

Id. at 689–90. Whether adversary judicial proceed-
ings have been initiated—and thus whether the 
right to counsel has attached—therefore depends on 
both the nature of the relationship between the gov-
ernment and the accused and the implications of the 
confrontation. 

Kirby itself illustrates how the Supreme Court 
has put these principles into practice. There, police 
officers arrested the petitioner and a companion af-
ter finding stolen traveler’s checks in their posses-
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sion. Id. at 684. The officers immediately summoned 
to the police station the owner of the checks, who 
had reported a robbery the prior day, and he identi-
fied the petitioner and his companion. Id. at 684–85. 
The petitioner asserted that the Sixth Amendment 
afforded him the protection of counsel during the 
identification. The Kirby Court zeroed in on the fact 
that the identification at issue took place during “a 
routine police investigation ... that took place long 
before the commencement of any prosecution what-
ever.” Id. at 690. The Court also noted that other 
constitutional protections were in place at the inves-
tigatory stage and discussed the “constitutional bal-
ance between the right of a suspect to be protected 
from prejudicial procedures and the interest in socie-
ty in the prompt and purposeful investigation of an 
unsolved crime.” Id. at 691. Notably, the Supreme 
Court did not limit its analysis to the lack of an in-
dictment, but rather engaged in a practical evalua-
tion of the facts and circumstances. Id. at 689–91. 

This practical evaluation is the thread that binds 
the Supreme Court’s attachment jurisprudence. For 
example, the Supreme Court has emphasized the 
moment “when the government’s role shifts from in-
vestigation to accusation. For it is only then that the 
assistance of one versed in the intricacies of law is 
needed to assure that the prosecution’s case encoun-
ters the crucible of meaningful adversarial testing.” 
Moran v. Burbine, 475 U.S. 412, 430 (1986) (altera-
tion, citation, and internal quotation marks omitted) 
(quoting United States v. Cronic, 466 U.S. 648, 656 
(1984)) (finding that the right had not attached dur-
ing a pre-arraignment interrogation, even though 
the defendants’ sister had already retained counsel 
on his behalf). In United States v. Gouveia, 467 U.S. 
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180 (1984), the Supreme Court addressed the claims 
of several inmates who were placed in the Adminis-
trative Detention Unit while prison officials investi-
gated their involvement in the murders of other in-
mates. Id. at 183–84. A federal magistrate did not 
appoint counsel until many months later, after a 
federal grand jury returned indictments. Id. at 183. 
At issue was “whether the Sixth Amendment re-
quires the appointment of counsel before indictment 
for indigent inmates confined in administrative de-
tention while being investigated for criminal activi-
ties.” Id. at 185. The Supreme Court began by clari-
fying the type of pretrial proceedings that touch 
Sixth Amendment concerns—those including con-
frontations with the “procedural system” or an “ex-
pert adversary,” situations which “might well settle 
the accused’s fate.” Id. at 189 (quoting Ash, 413 U.S. 
at 310; Wade, 388 U.S. at 224). The Court then ex-
amined the interests that the prisoners sought to 
protect and found that the investigation alone did 
not raise “concerns implicating the right to counsel” 
and thus did not trigger attachment of the right. Id. 
at 191. But again, it reached this conclusion only af-
ter evaluating the circumstances, invoking Kirby’s 
caution against “mere formalism,” and focusing on 
the “core purpose of the counsel guarantee.” Id. at 
188–89. 

More recently, the Supreme Court considered 
whether the right to counsel had attached during a 
preindictment probable cause hearing with a magis-
trate. Rothgery v. Gillespie Cty., 554 U.S. 191 (2008). 
Under Texas law, such hearings did not involve 
prosecutors and therefore, Gillespie County argued, 
the government had not yet committed to prosecute 
the case. Id. at 209–10. Finding the involvement of a 
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prosecutor unnecessary for attachment purposes, the 
Supreme Court explained that the right to counsel 
applies if, “without a change of position,” the accused 
is “headed for trial and needs to get a lawyer work-
ing, whether to attempt to avoid that trial or to be 
ready with a defense when the trial date arrives.” Id. 
at 210; see also id. at 208 (holding that the attach-
ment question is driven by when “the machinery of 
prosecution [is] turned on,” and not by whom). In 
addition, the Court held that “[t]he County ... ma[de] 
an analytical mistake in its assumption that at-
tachment necessarily requires the occurrence or im-
minence of a critical stage.” Id. at 212. Rothgery rec-
ognizes that it is not a critical stage “[w]hen a prose-
cutor walks over to the trial court to file an infor-
mation,” but implies that this may constitute at-
tachment. Id. Rothgery also rejected the County’s at-
tempt to characterize its caselaw as creating a “gen-
eral rule.” Id. at 211 (“[A]ccording to the County, our 
cases ... actually establish a ‘general rule that the 
right to counsel attaches at the point that ... formal 
charges are filed’ .... We think the County is wrong 
both about the clarity of our cases and the substance 
that we find clear.”). The Supreme Court’s circum-
stance-specific inquiry in Rothgery again reflects its 
commitment to a practical, case-by-case resolution of 
attachment questions. 

The majority opinion concludes that the “attach-
ment rule is crystal clear” because the right to coun-
sel does not attach until the initiation of adversary 
judicial proceedings. But this conclusion begs the 
question because it fails to engage with what the 
Court means by adversary judicial proceedings. The 
Supreme Court has never applied a mechanical, in-
dictment-based rule in its attachment cases. It has 



 
 
 
 
 
 

64a 

instead repeatedly scrutinized the confrontation, 
evaluating both the relationship of the state to the 
accused and the potential consequences for the ac-
cused. Based on this longstanding and explicit prac-
tice, it falls on us to apply the paradigm first set 
forth in Kirby and reiterated numerous times since: 
We must scrutinize Turner’s formal federal plea of-
fer to determine whether it marked the initiation of 
adversary judicial proceedings. 

I think it clear that a formal plea offer on specific 
forthcoming charges contains all of the trappings of 
an adversary judicial proceeding. First and foremost, 
an individual who receives a formal plea offer has 
become an accused.2 Prosecutors do not make plea 
offers to all suspects, only those who face impending 
charges. It would be an ethical violation for a prose-
cutor to make a formal plea offer if she did not in-
tend to bring charges or if she lacked the factual or 
legal basis to do so. Cf. Am. Bar Ass’n, Criminal Jus-
tice Standards for the Prosecution Function, Stand-
ard 3-5.6(g) (4th ed. 2015); U.S. Dep’t of Justice, U.S. 
Attorneys’ Manual § 9-27.430 (2017). Thus, when a 
prosecutor extends a formal plea offer for specific 
charges, she has cemented her position as a defend-
ant’s adversary and she has committed herself to 
prosecute. Even if a police investigation remains on-
going, by communicating a formal and specific plea 
offer, the prosecutor signals that an individual has 
transitioned from a mere suspect to an accused. 
Formal plea offers also undoubtedly expose individ-

                                                 
2 I find persuasive Judge Bush’s exploration of the historically 
broad meaning of the word “accused.” His explanation of the 
contemporaneous understanding of the Framers and the Amer-
ican people supports attaching the right to counsel in this case. 
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uals to the intricacies of substantive and procedural 
law. This is precisely the sort of confrontation at 
which an inexperienced defendant who lacks legal 
skill risks signing away his liberty to a savvy and 
learned prosecutor. 

Turner’s case well illustrates this point. When the 
federal prosecutor communicated the plea offer to 
Turner’s attorney, Turner already faced state rob-
bery charges. The federal prosecutor had already 
committed himself to prosecute Turner—he had 
plans to present the federal charges to a grand jury 
if Turner did not accept the preindictment plea offer. 
Without question, that prosecutor was acting as 
Turner’s adversary and exposing him to a minimum 
of more than eighty years in prison, a de facto life 
sentence. Turner, meanwhile, was confronted with 
the prosecutorial forces of organized society. To 
meaningfully evaluate the plea deal, Turner had to 
understand the charges he faced, the punishments 
prescribed for those charges, the defenses available 
to him, the strength of the case against him, and the 
risks of proceeding to trial. Evaluating the offer also 
required fluency in the complexities of the United 
States Sentencing Guidelines, a task that is chal-
lenging even to experienced attorneys. In sum, when 
scrutinizing the formal federal plea offer Turner re-
ceived—as we must—I am persuaded that it marked 
the initiation of “adversary judicial proceedings.” 
Turner’s Sixth Amendment right to counsel had at-
tached. 

My conclusion is buttressed by the Supreme 
Court’s analysis of post-indictment plea negotiations 
in Missouri v. Frye, 566 U.S. 134 (2012) (plurality 
opinion) and Lafler v. Cooper, 566 U.S. 156 (2012) 
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(plurality opinion). Frye and Lafler hold that because 
plea negotiations might resolve an accused’s fate en-
tirely, they are critical stages encompassed by the 
Sixth Amendment’s right to counsel. These cases had 
no occasion to address preindictment pleas; rather, 
they are critical-stage cases in which attachment 
was undisputed. But while criticality and attach-
ment are distinct concepts, see Rothgery, 554 U.S. at 
211–12, there is overlap between the factors used to 
analyze them, such as adversity. Thus, the logical 
underpinnings of Frye and Lafler reinforce the con-
clusion that preindictment plea negotiations contain 
all of the hallmarks of adversarial judicial proceed-
ings. 

In Frye, an attorney failed to communicate a plea 
offer to an individual who had been indicted on felo-
ny driving charges. 566 U.S. at 138–39. The individ-
ual later pleaded guilty without the benefit of a plea 
deal and received a harsher sentence than he would 
have if he had accepted the offer. Id. at 139. On a 
motion for post-conviction relief, he asserted a Sixth 
Amendment violation, arguing that he would have 
accepted the first plea offer had it been properly 
communicated to him. Id. The Court considered 
whether post-indictment plea negotiations, which 
often take place absent formal court proceedings and 
without judicial involvement, are a critical stage. Id. 
at 140, 143–44. Citing statistics regarding the over-
whelming percentage of criminal cases that are re-
solved through plea bargains, the Court noted: 

The reality is that plea bargains have become 
so central to the administration of the criminal 
justice system that defense counsel have re-
sponsibilities in the plea bargain process, re-
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sponsibilities that must be met to render the 
adequate assistance of counsel that the Sixth 
Amendment requires in the criminal process at 
critical stages. 

Id. at 143. The Court seemed persuaded by the reali-
ty that plea negotiations have functionally replaced 
trials, and thus are critical stages of a prosecution. 
Id. at 144. To deny counsel during plea negotiations 
“might deny a defendant effective representation by 
counsel at the only stage when legal aid and advice 
would help him.” Id. (citations and internal quota-
tion marks omitted). The Court explicitly held that, 
“as a general rule, defense counsel has the duty to 
communicate formal offers from the prosecution to 
accept a plea on terms and conditions that may be 
favorable to the accused.” Id. at 145 (noting that the 
offer facing the accused was formal and had a fixed 
expiration date). 

In Lafler, a companion case to Frye, the Court 
emphasized that plea negotiations are a critical 
stage in a case in which an individual rejected two 
plea offers and was subsequently convicted at trial 
by a jury. 566 U.S. at 161. In reiterating the holding 
of Frye, the Court focused on the underlying purpose 
of the Sixth Amendment, which has guided the 
Court’s incremental application of the right to coun-
sel. Id. at 165. It applied the protections to those 
pretrial stages of a criminal proceeding “in which de-
fendants cannot be presumed to make critical deci-
sions without counsel’s advice.” Id. (clarifying that 
the right’s protections are “not designed simply to 
protect the trial,” as evidenced by the fact that the 
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right to counsel extends to criminal appeals).3 In its 
analysis, the Supreme Court also emphasized that 
plea negotiations reflect deliberate state action. Id. 
at 168 (“When a State opts to act in a field where its 
action has significant discretionary elements, it must 
nonetheless act in accord with the dictates of the 
Constitution.” (alterations and citation omitted)). 

The reasoning relied on by the Supreme Court in 
Frye and Lafler logically applies to preindictment 
plea offers, perhaps with even greater force. When 
plea negotiations take place before an indictment, 
they may be an accused’s only adversarial confronta-
tion. Denying an accused the right to counsel during 
preindictment plea negotiations therefore all but en-
sures that his window of exposure to the criminal 
justice system will open with the prosecutor and 
close in the prison system. Evaluating a formal plea 
offer, which reflects deliberate state action, moreo-
ver, requires the guidance of legal counsel just as 
much before an indictment as after an indictment. 
Accordingly, the logic animating Lafler and Frye’s 
conclusion that plea negotiations are a critical stage 
supports a determination that the right to counsel 
attaches when the prosecution makes a preindict-
ment plea offer. 

I find today’s decision particularly concerning for 
two additional reasons. First, it will leave unprotect-
ed whole hosts of defendants. As the Lafler Court 
                                                 
3 As the Lafler Court noted, the Sixth Amendment includes the 
right to counsel at not only critical pretrial stages, but also on 
appeal and at sentencing in both capital and noncapital cases. 
566 U.S. at 165 (citations omitted). These applications of the 
right to counsel confirm that the Supreme Court has not rigidly 
applied the text of the Sixth Amendment, but rather has evalu-
ated the practical implications of the adversarial confrontation. 
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emphasized, “[c]riminal justice today is for the most 
part a system of pleas, not a system of trials.” Lafler, 
566 U.S. at 170. Indeed, one of our own cases made 
this same observation nearly two decades ago: 

Yet, the Federal Sentencing Guidelines have 
substantially increased the importance of pre-
indictment plea bargaining. In terms of per-
centages, the number of pleas continues to rise. 
Each year since 1990 the percentage of all con-
victions represented by pleas of guilty or nolo 
contendere has increased. In 1990, 40,452 peo-
ple pleaded guilty or nolo contendere; in 1998, 
56,256 people so pleaded. These numbers rep-
resent 86.575% and 93.940% of all convictions 
during those respective years. The vast majori-
ty of these pleas are the products of plea 
agreements. 

United States v. Moody, 206 F.3d 609, 616–17 (6th 
Cir. 2000) (Wiseman, J. concurring) (citations omit-
ted). Judge Wiseman, a district court judge sitting by 
designation, also explained that the advent of the 
Guidelines has resulted in increased pressure on 
“prosecutors and defendants to engage in plea bar-
gaining ever earlier in the criminal process. As early 
as 1992 commentators noted that the Guidelines 
provide an incentive to engage in pre-indictment 
plea bargaining.” Id. at 617 (citations omitted). This 
remains true: At oral argument the parties and this 
court acknowledged the heavy reliance on prein-
dictment plea bargaining, and the value of having 
counsel involved in that process. Although we in-
creasingly normalize and depend on preindictment 
plea negotiations, today’s decision insulates those 
confrontations from the constitutional protections on 
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which our criminal justice system ordinarily relies. 
They are likewise insulated from constitutional re-
view. As Turner’s case teaches, even those who have 
representation during preindictment plea negotia-
tions are now foreclosed from bringing claims of inef-
fective assistance of counsel. 

Second, the majority’s wooden adherence to its at-
tachment-only-on-indictment rule raises the specter 
of prosecutorial manipulation. (Turner himself was 
offered a plea deal that exploded on indictment, be-
traying an effort to bypass entirely the traditional 
criminal process.) If the right to counsel does not at-
tach before indictment, prosecutors can simply delay 
indicting people to extract unfavorable and uncoun-
seled plea agreements. When 93.9% of all convictions 
in 1998 resulted from pleas, and that percentage ap-
parently continues to increase, we are consigning the 
vast majority of citizens exposed to the American 
justice system to navigate the confines of an adver-
sarial and critical plea bargaining process without 
legal representation. The Sixth Amendment does not 
countenance giving hostages to fortune in this way. 

*** 

The Supreme Court has expressly instructed 
courts to place criminal confrontations under the mi-
croscope and to apply a flexible, fact-specific analy-
sis, but the majority opinion instead turns a blind 
eye to the practical realities of the situation in which 
Turner and multitudes of other citizens find them-
selves. Turner stood accused of a crime by an experi-
enced federal prosecutor, yet today’s decision con-
demns him and the ever-growing number of those 
similarly situated to confront such accusations with-
out the professional legal skills necessary to protect 



 
 
 
 
 
 

71a 

them from the unwarranted loss of their liberty. 
Zerbst, 304 U.S. at 462–63. I believe that this result 
violates the Sixth Amendment. I therefore respect-
fully dissent. 
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APPENDIX B 

United States Court of Appeals 
Sixth Circuit 

John R. TURNER, Petitioner–Appellant, 
v. 

UNITED STATES of America, Respondent–
Appellee. 

No. 15-6060 
Argued: October 20, 2016 

Decided and Filed: February 15, 2017 

Appeal from the United States District Court for 
the Western District of Tennessee at Memphis. Nos. 
2:08–cr–20302–1; 2:12–cv–02266—Samuel H. Mays 
Jr., District Judge. 

ARGUED: Robert L. Hutton, GLANKLER 
BROWN, PLLC, Memphis, Tennessee, for Appellant. 
Murrell G. Martindale, UNITED STATES ATTOR-
NEY’S OFFICE, Memphis, Tennessee, for Appellee. 
ON BRIEF: Robert L. Hutton, GLANKLER 
BROWN, PLLC, Memphis, Tennessee, for Appellant. 
Murrell G. Martindale, UNITED STATES ATTOR-
NEY’S OFFICE, Memphis, Tennessee, for Appellee. 

Before: MERRITT, BATCHELDER, and ROG-
ERS, Circuit Judges. 

MERRITT, Circuit Judge. 

This case arises because our system of federalism 
allows dual prosecutions by both state and federal 
sovereigns for one criminal episode without the pro-
tection of double jeopardy. Abbate v. United States, 
359 U.S. 187, 79 S.Ct. 666, 3 L.Ed.2d 729 (1959). 
This appeal presents the question of whether the 
Sixth Amendment right to counsel may attach before 
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formal charges are filed in federal court. Defendant 
John Turner was arrested in Memphis by officers 
working with a joint federal-state anticrime task 
force. He was charged with aggravated robbery pur-
suant to Tennessee law, and retained counsel to rep-
resent him. During the pendency of the state pro-
ceedings, the United States Attorney’s Office and 
Turner’s attorney in the state proceeding discussed 
settlement regarding forthcoming federal charges 
arising out of the same conduct that led to the state 
charges. Turner rejected a federal plea offer regard-
ing the as-yet uncharged federal case, but he subse-
quently pled guilty to the federal charges pursuant 
to a less-favorable plea agreement. He filed a motion 
pursuant to 28 U.S.C. § 2255 to vacate or set aside 
his federal conviction based on ineffective assistance 
of counsel during plea negotiations concerning the 
federal charges. The government argued that be-
cause Turner had no Sixth Amendment right to 
counsel regarding plea negotiations conducted prior 
to the filing of formal charges against him, counsel 
could not be constitutionally ineffective. Following 
Sixth Circuit precedent holding that the Sixth 
Amendment right to counsel does not attach before 
formal charges are filed, the district court denied the 
motion without reaching the merits of the ineffective 
assistance of counsel claim. Because our precedent 
requires us to do so, we affirm the judgment of the 
district court. 

I. 

The relevant facts are undisputed. Turner robbed 
four Memphis-area businesses at gunpoint on Octo-
ber 3, 2007. He was arrested by a Memphis police 
officer working as part of the “Safe Streets Task 
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Force,” a joint federal-state task force created to tar-
get and prosecute individuals involved in serious 
crimes.1 The complaint was presented to a Shelby 
County General Sessions judge who signed the ar-
rest warrant. Turner was arrested by state officers, 
some of whom were assigned to the task force. 

Turner retained attorney Mark McDaniel. Several 
months later, in February 2008, a grand jury in 
Shelby County returned three indictments charging 
Turner with aggravated robbery under Tennessee 
law. The fourth indictment, also for aggravated rob-
bery, was returned in June 2008. Turner was then 
offered a plea deal on the state charges that would 
result in a negotiated sentence of eight or nine years. 
The state charges were resolved through the plea 
agreement in March 2009 and are not at issue in this 
appeal. 

Although an exact date is not given by the parties, 
at some point during the summer of 2008 while 
McDaniel represented Turner on the state charges, 
the state district attorney told McDaniel that the 
United States Attorney’s Office planned to bring fed-
eral charges against Turner and told McDaniel to 

                                                 
1 The task force is the result of a Memorandum of Understand-
ing between the FBI, the Collierville, Tennessee, police de-
partment, the Memphis police department and the Shelby 
County, Tennessee, Sheriff’s Office. Officers from each of the 
four law enforcement agencies staff the task force. The Memo-
randum of Understanding provides that “the criteria for deter-
mining whether to prosecute a particular violation in state or 
federal court will focus upon achieving the greatest overall ben-
efit to law enforcement and the jurisdiction will be resolved 
through discussion among all investigative agencies and prose-
cutive [sic] entities having an interest in the matter.” Memo-
randum of Understanding at ¶ IV.D. 
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call Assistant United States Attorney Tony Arvin. 
Arvin told McDaniel that the United States planned 
to bring federal charges against Turner under the 
Hobbs Act, 18 U.S.C. § 1951, which criminalizes in-
terference with commerce by threats or violence, and 
for using a firearm during a crime of violence in vio-
lation of 18 U.S.C. § 924(c) for each of the four rob-
beries. On the federal firearm charges alone Turner 
faced a mandatory minimum of 82 years. Assistant 
United States Attorney Arvin told McDaniel that he 
would offer Turner a sentence of 15 years on the fed-
eral charges on the condition that Turner accept the 
offer before the federal indictment was returned. 

McDaniel contends that he relayed the federal 
plea deal correctly and timely to Turner, but Turner 
did not want to take it.2 McDaniel claims he spoke to 
Turner numerous times over the summer of 2008, 
and Turner told him he understood the federal 
charges against him and understood that they were 
separate from the state charges. McDaniel says he 
met with Turner on July 28, 2008, to reiterate to 
Turner that the United States Attorney was waiting 
for an answer and that the plea offer of 15 years 
would expire shortly after September 15, 2008, when 
the charges would be presented to a federal grand 
jury. McDaniel says that Turner told him that 15 
years was too much time for what he did. Turner 
disputes McDaniel’s version of the events, but he 
does not dispute that he did not accept the plea offer 
before the federal indictment was returned. Turner 
then discharged McDaniel and hired a new attorney. 

                                                 
2 The district court granted the government’s motion to release 
McDaniel from the attorney-client privilege only to the extent 
necessary to respond to Turner’s § 2255 motion. 
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A new Assistant United States Attorney took over 
Turner’s case and the best deal that Turner’s new 
attorney could negotiate was a 25–year sentence. 
Turner accepted the plea deal with a sentence of 25 
years, pleading guilty to four counts of robbery af-
fecting commerce in violation of 18 U.S.C. § 1951, 
and one count of using and carrying a firearm during 
and in relation to a crime of violence in violation of 
18 U.S.C. § 924(c). He was sentenced to 25 years. He 
waived his right to direct appeal on the federal 
charges pursuant to the terms of the plea agreement. 

In 2012, Turner filed a Motion to Vacate, Set 
Aside, or Correct Sentence by a Person in Federal 
Custody pursuant to 28 U.S.C. § 2255. The sole issue 
presented was whether defense counsel McDaniel 
rendered ineffective assistance of counsel during the 
plea negotiations on the federal charges. The district 
court denied the motion without holding an eviden-
tiary hearing because it did not reach the factual 
question of whether McDaniel was ineffective. In-
stead, it decided the issue on the purely legal ques-
tion of whether Turner’s Sixth Amendment right to 
counsel on the federal charges had attached at all 
when Turner rejected the government’s plea offer 
and found that it had not. 

II. 
On appeal, Turner raises two issues: (1) whether 

his Sixth Amendment right to counsel attached dur-
ing plea negotiations that occurred prior to his fed-
eral indictment, and (2) whether the district court 
should have granted an evidentiary hearing to de-
velop this claim. 

The Sixth Amendment provides that “[i]n all crim-
inal prosecutions, the accused shall enjoy the right ... 
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to have the Assistance of Counsel for his defense.” 
U.S. Const. amend. VI. Whether the Sixth Amend-
ment right to counsel attaches during preindictment 
plea negotiations is a question of law we review de 
novo. United States v. Moody, 206 F.3d 609, 612 (6th 
Cir. 2000). 

A. Supreme Court Precedent 

The Sixth Amendment guarantees a right to 
counsel at critical stages of a criminal proceeding. 
Montejo v. Louisiana, 556 U.S. 778, 786, 129 S.Ct. 
2079, 173 L.Ed.2d 955 (2009). Some pretrial proceed-
ings qualify as critical stages, but only if formal 
charges have been filed. See Missouri v. Frye, 566 
U.S. 134, 132 S.Ct. 1399, 182 L.Ed.2d 379, (2012) 
(postindictment plea negotiations); United States v. 
Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d 1149 
(1967) (postindictment lineups); Massiah v. United 
States, 377 U.S. 201, 84 S.Ct. 1199, 12 L.Ed.2d 246 
(1964) (postindictment interrogations). The Supreme 
Court has not squarely addressed whether a defend-
ant has the right to counsel during preindictment 
plea negotiations, but it has consistently drawn the 
line at the time of filing of formal charges, holding 
that the right to counsel attaches only after the for-
mal initiation of judicial proceedings, relying on a 
purely chronological, bright-line test. See Moran v. 
Burbine, 475 U.S. 412, 106 S.Ct. 1135, 89 L.Ed.2d 
410 (1986) (rejecting claims that Sixth Amendment 
right to counsel should attach when confessions dur-
ing police interrogation about crimes not yet charged 
may well seal suspect’s fate); United States v. 
Gouveia, 467 U.S. 180, 192–93, 104 S.Ct. 2292, 81 
L.Ed.2d 146 (1984) (no right to counsel during pre-
indictment administrative detention of inmates); 
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Kirby v. Illinois, 406 U.S. 682, 689–90, 92 S.Ct. 1877, 
32 L.Ed.2d 411 (1972) (plurality opinion) (refusing to 
extend the right to counsel during preindictment po-
lice lineup). 

Despite the Court’s recognition that certain pro-
ceedings “might well settle the accused’s fate and re-
duce the trial itself to a mere formality,” Wade, 388 
U.S. at 224, 87 S.Ct. 1926, the bright-line test per-
sists. In addition, the Court has repeatedly recog-
nized that the transition from investigation by law 
enforcement to accusations by a prosecutor is a criti-
cal juncture. See Gouveia, 467 U.S. at 188–89, 104 
S.Ct. 2292 (recognizing the importance of counsel at 
“critical” proceedings, including “when the accused is 
confronted with both the intricacies of the law and 
the advocacy of the public prosecutor”); Wade, 388 
U.S. at 227–28, 87 S.Ct. 1926 (counsel attaches at 
“critical” stages of the criminal process). Recognizing 
that plea bargains have “become so central to the 
administration of [the] criminal justice system,” the 
Court held in two companion cases that a defendant 
is entitled to the effective assistance of counsel dur-
ing plea negotiations. Missouri v. Frye, 132 S.Ct. at 
1407 (defense counsel has a duty to communicate 
formal offers from the prosecution); see also Lafler v. 
Cooper, 566 U.S. 156, 132 S.Ct. 1376, 182 L.Ed.2d 
398 (2012) (defendant was entitled to relief when he 
rejected a plea offer based on counsel’s incorrect ad-
vice concerning the federal sentencing guidelines). 
While Frye and Lafler recognize that plea negotia-
tions are central to the American system of criminal 
justice, the plea negotiations in question occurred 
after indictments had been filed and the Court did 
not consider the question of whether the right to 
counsel attached in preindictment plea negotiations. 
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B. Sixth Circuit Precedent 

Unlike the Supreme Court, our court has ad-
dressed the precise question of whether the right to 
counsel attaches in plea negotiations occurring be-
fore the filing of formal charges, and it has adhered 
to the bright-line rule that the right attaches only 
after formal charges have been filed. In United 
States v. Moody, 206 F.3d 609 (6th Cir. 2000), de-
fendant Moody was part of a conspiracy to distribute 
cocaine in Florida and Tennessee. The FBI conduct-
ed six interviews with Moody while he was unrepre-
sented by counsel during which he made several in-
criminating statements. A federal prosecutor was 
present for two of the interviews. The government 
offered him a plea deal limiting his sentence to no 
more than five years if he would plead guilty and 
continue to cooperate with the government. Moody 
then retained counsel who contacted the government 
and rejected the plea offer without asking about the 
substance of the interviews and having no 
knowledge of the self-incriminating statements 
Moody had made during the interviews. Moody was 
then indicted on charges that exposed him to far 
more than five years in jail. The same attorney then 
advised him to plead guilty due to the incriminating 
statements Moody had made. Moody pled guilty and 
received a ten-year sentence, double the original 
maximum sentence offered. Moody then filed a mo-
tion to vacate his sentence based on ineffective assis-
tance of counsel arising from the advice to reject the 
original plea offer with the five-year maximum sen-
tence. The district court granted the motion and re-
sentenced Moody to five years. 
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Our court reversed the district court and found 
that, although plea negotiations were a critical stage 
of the proceedings, precedent required it to hold that 
the right to counsel had not attached. The Moody 
court reversed with regret, calling the bright-line 
test it was required to follow a “triumph of the letter 
over the spirit of the law.” 206 F.3d at 616. The 
Moody opinion acknowledged that the prosecutor’s 
preindictment plea negotiations “raise[d] the specter 
of the unwary defendant agreeing to surrender his 
right to a trial in exchange for an unfair sentence 
without the assurance of legal assistance to protect 
him.” Id. at 615. The opinion also acknowledged that 
by offering a plea deal, the prosecutor had commit-
ted himself to prosecute Moody. Id. 

Our court reaffirmed its reliance on the bright-
line test recently in Kennedy v. United States, 756 
F.3d 492 (6th Cir. 2014). In that case, the defendant 
argued that the Supreme Court’s recent decisions in 
Missouri v. Frye and Lafler v. Cooper, which held 
that a defendant has a right to the effective assis-
tance of counsel during plea negotiations, reopened 
the question of when the right to counsel attaches if 
plea negotiations occur. Following Moody, we applied 
the bright-line test, rejecting Kennedy’s argument 
that Lafler and Frye indicated that the Court was 
backing away from the bright-line test regarding 
when the right to counsel attaches. But, as noted 
above, the Lafler and Frye plea negotiations occurred 
after formal charges had been filed and the Court 
did not discuss the issue of when, chronologically, 
the right to counsel attached, so we did not find any 
change in the law with regard to the right to counsel 
in preindictment plea negotiations based on their 
holdings. Kennedy, 756 F.3d at 493–94. 
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Our sister circuit courts are split as to whether 
the Sixth Amendment right to counsel attaches in 
preindictment plea negotiations. At least five other 
circuit courts follow the bright-line test with respect 
to the right to counsel before formal charges are 
filed, and four courts allow a rebuttable presumption 
to the argument that the right to counsel attaches 
only after formal charges are filed. For a discussion 
of cases from these circuits, as well as a discussion of 
the changes to modern criminal proceedings that fa-
vor a change in the rule, see Steven J. Mulroy, “The 
Bright Line’s Dark Zone: Pre–Charge Attachment of 
the 6th Amendment Right to Counsel,” 92 Wash. L. 
Rev. –––– (2017) (forthcoming) (available electroni-
cally at http://dx.doi.org/10.2139/ssrn.2821179 or on 
the Sixth Circuit Public Docket Sheet, Turner v. 
United States, No. 15–6060 (6th Cir. Sept. 6, 2016), 
ECF No. 28); see also Brandon K. Breslow, Signs of 
Life in the Supreme Court’s Uncharted Territory: 
Why the Right to Effective Assistance of Counsel 
Should Attach to Pre–Indictment Plea Bargaining, 
61–NOV Fed. Law. 34 (Oct./Nov. 2015). 

III. 

In this case, Turner was already represented by 
counsel on state charges that had been previously 
filed. The federal prosecutor told Turner’s attorney 
that federal charges arising out of the same inci-
dents would be forthcoming—there was no doubt 
that the process had turned adversarial between the 
United States and Turner. Indeed, the federal prose-
cutor asked the state district attorney to have 
McDaniel, Turner’s lawyer in the state proceedings, 
contact the United States Attorney’s office to discuss 
a plea agreement concerning forthcoming federal 
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charges, so the United States Attorney’s office con-
sidered Turner to be represented by counsel. An offer 
concerning the federal charges was extended to 
McDaniel to pass on to Turner. The offer was contin-
gent on Turner accepting it before the indictment 
was returned. Under these plea agreement terms, 
Turner could never challenge his attorney’s effec-
tiveness because the negotiations had to take place 
prior to the filing of formal charges or the offer 
would be withdrawn. 

Turner argues that United States v. Morris, 470 
F.3d 596 (6th Cir. 2006), implicitly made an excep-
tion to the bright-line rule in Moody in circumstanc-
es similar to the ones in this case. Defendant Morris 
was investigated and arrested by a state-federal 
joint task force in Michigan on firearm and drug-
related charges. He was initially charged in Michi-
gan state court and an attorney was appointed to 
represent him on those charges. The attorney ad-
vised Morris on the consequences of the state plea 
offer and possible forthcoming federal charges, but 
she erroneously advised him on the federal sentenc-
ing guideline range for the federal crimes. Unlike 
this case, the state plea deal included dropping the 
federal charges if Morris accepted the offer, so the 
choice was between federal and state prosecution. 
Morris rejected the state plea offer because his at-
torney incorrectly advised him that the potential 
sentencing range for the federal charges might be 
lower. He decided to be prosecuted in federal court 
and received a federal sentence that was double 
what he would have received in state court. After be-
ing indicted in federal court, Morris sought to dis-
miss the federal indictment and to be sentenced in 
the state court based on the attorney’s incorrect ad-
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vice on the federal sentencing range. The relief was 
granted and this court affirmed, all without men-
tioning Moody. 

This case differs from Morris because the state 
and federal governments pursued separate prosecu-
tions against Turner that, although arising out of 
the same conduct, were independent of each other. 
This was not an either-or choice for Turner as it was 
for defendant Morris. Turner had an attorney for the 
state prosecution who was advising him on those 
charges. The attorney’s advice in the state-court pro-
ceeding is not at issue here. But Turner argues, with 
some force, that the circumstances in Morris point to 
an implied exception to the bright-line rule that for-
mal charges must be filed before the right to counsel 
attaches, at least where federal and state prosecu-
tions are related. Morris found it unfair that a de-
fendant would be offered a plea agreement by the 
government and simultaneously deny him the right 
to effective counsel in order to properly evaluate that 
plea agreement. Morris, 470 F.3d at 600. That same 
idea applies here: the federal government made 
Turner a plea offer through his acknowledged attor-
ney, but now argues that because he did not yet have 
the Sixth Amendment right to counsel regarding 
those as-yet-unfiled federal charges, any ineffective-
ness on the part of counsel is of no matter. 

In adversarial plea negotiations like Turner’s, a 
defendant’s right to trial and to contest the sentence 
are often at stake. It makes plea negotiations a “crit-
ical stage” of the criminal process. Whether they oc-
cur before or after the filing of formal charges, it is 
undisputed that the plea negotiation process is ad-
versarial by nature and the average defendant is ill 
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equipped to navigate the process on his own. The 
current bright-line rule does not allow for the reali-
ties of present-day criminal prosecutions and their 
heavy reliance on plea bargaining. Defendants face 
an increasing number of federal-state prosecutions 
that blur the lines of demarcation on exactly when 
charges are filed for purposes of the Sixth Amend-
ment right to counsel. Defendants also must navi-
gate the complex web of federal sentencing guide-
lines, computations that confound even those who 
work with them often. 

As we did in Moody sixteen years ago, we restate 
here the well-reasoned words of Judge Wiseman, sit-
ting by designation, when he observed in dissent 
thirty-five years ago: 

The Court has extended the right in new con-
texts that present the same dangers that gave 
rise to the right originally, those dangers being 
confrontation with the procedural system, the 
expert prosecutor, or both. In the plea bargain-
ing context, the accused is presented with both 
of these dangers, and therefore those persons 
who enter the plea bargaining process before 
formal charges have been filed should have the 
protection of the Sixth Amendment.... [W]hen 
the government begins plea negotiations with a 
citizen who has not been formally charged, he is 
just as surely faced with the “prosecutorial 
forces of organized society” as the defendant 
who has been formally introduced into the sys-
tem. 

Moody, 206 F.3d at 614–15 (quoting United States v. 
Sikora, 635 F.2d 1175, 1182 (6th Cir. 1980) (Wise-
man, J., dissenting)). Notwithstanding this thought-
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ful reasoning, we must follow the precedent of Moody 
and Kennedy. This panel should not overrule the de-
cision of another panel; the earlier determination is 
binding authority unless a decision of the Supreme 
Court mandates modification or this Court sitting en 
banc overrules the prior decision. Whether Turner in 
fact received ineffective assistance of counsel during 
the preindictment plea negotiations in the federal 
case against him we do not know, and we cannot 
reach the question today based on our prior rulings. 
We therefore must affirm the district court’s judg-
ment that Turner’s right to counsel had not at-
tached. 

IV. 

Because we adhere to our precedent and find that 
no right to counsel attaches before the filing of for-
mal charges and because it is undisputed that no 
formal charges had been filed against Turner when 
the plea negotiations occurred, an evidentiary hear-
ing would be of no value. We therefore find no error 
in the district court’s decision to deny the motion for 
an evidentiary hearing. 

For the foregoing reasons, the judgment of the 
district court is affirmed. 
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APPENDIX C 

United States District Court, 
W.D. Tennessee, Western Division. 

John R. TURNER, Movant, 
v. 

UNITED STATES of America, Respondent. 

Cv. No. 2:12-cv-02266-SHM-dkv 
Cr. No. 2:08-cr-20302-SHM 

Signed 09/09/2015 

Robert L. Hutton, Glankler Brown, PLLC, Mem-
phis, TN, Michael M. Brownlee, Brownstone Law 
Firm, PA, Winter Park, FL, for Movant. 

Lorraine Craig, Tony R. Arvin, U.S. Attorney’s Of-
fice, Memphis, TN, for Respondent. 
 
ORDER DENYING MOTION PURSUANT TO 28 

U.S.C. § 2255, DENYING CERTIFICATE OF 
APPEALABILITY, CERTIFYING THAT AN AP-

PEAL WOULD NOT BE TAKEN IN GOOD 
FAITH AND DENYING LEAVE TO PROCEED 

IN FORMA PAUPERIS ON APPEAL 

SAMUEL H. MAYS, JR., UNITED STATES DIS-
TRICT JUDGE 

Before the Court is the amended Motion Under 28 
U.S.C. § 2255 to Vacate, Set Aside, or Correct Sen-
tence by a Person in Federal Custody (“Amended § 
2255 Motion”) filed by Movant, John R. Turner, Bu-
reau of Prisons register number 22793-076, who is 
currently incarcerated at the Federal Correctional 
Institution in Bennettsville, South Carolina. (Am. § 
2255 Mot., Turner v. United States, No. 2:12-cv-
02266-SHM-dkv (W.D. Tenn.), ECF No. 6.) For the 
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reasons stated below, the Court DENIES the 
Amended § 2255 Motion. 

I. PROCEDURAL HISTORY 

A. Criminal Case Number 08-20302 

On September 19, 2008, a federal grand jury re-
turned an eight-count indictment against Turner. 
(Indictment, United States v. Turner, No. 2:08-cr-
20302-SHM (W.D. Tenn.), ECF No. 1.) Count 1 
charged that, on or about October 3, 2007, Turner 
robbed White Swan Cleaners, in violation of 18 
U.S.C. § 1951. Count 3 charged that, on or about Oc-
tober 3, 2007, Turner robbed Supreme Beauty Sup-
ply, in violation of 18 U.S.C. § 1951. Count 5 charged 
that, on or about October 3, 2007, Turner robbed Lit-
tle Ceasars Pizza, in violation of 18 U.S.C. § 1951. 
Count 7 charged that, on or about October 3, 2007, 
Turner robbed a Circle K, in violation of 18 U.S.C. § 
1951. Counts 2, 4, 6 and 8 charged Turner with us-
ing and carrying a firearm during and in relation to 
the robberies charged in Counts 1, 3, 5 and 7, respec-
tively, in violation of 18 U.S.C. § 924(c). The factual 
basis for these charges is stated in the presentence 
report (“PSR”): 

Counts One and Two 

5. On October 3, 2007, Memphis Police Officers 
responded to a robbery of the White Swan Cleaners 
located at 5458 Winchester, Memphis, Tennessee. 
The victim, Mary Hill, was working when a lone 
male suspect, later determined to be John Turner, 
entered the business. Turner posed as a customer, 
approached the register, pulled out a silver handgun, 
and pointed it at Hill demanding the money from the 
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register. Hill complied and Turner left the store 
with approximately $60.00 dollars. 

6. On October 5, 2007, Turner was taken into 
custody and gave a statement of admission to his 
participation in the robbery. Turner also indicated 
that his girlfriend, Amanda Mullins, was the driver 
of the vehicle during the aforementioned robbery and 
provided him with the silver handgun used during 
the robbery. Mary Hill positively identified Turner 
from a photo line-up as the individual responsible for 
the aforementioned robbery. 

Counts Three and Four 

7. On October 3, 2007, Memphis Police Officers 
responded to a robbery of the Supreme Beauty Sup-
ply located at 5972 Mt. Moriah, Memphis, Tennes-
see. The victim, Yong Kim, was working when a lone 
male suspect, later determined to be John Turner, 
entered the business. Turner posed as a customer, 
approached the register, pulled out a silver handgun, 
and pointed it at Kim demanding the money from 
the register. Kim complied and Turner left the store 
with approximately $197.00 dollars. 

8. On October 5, 2007, Turner was taken into 
custody and gave a statement of admission to his 
participation in the robbery. Turner also indicated 
that his girlfriend, Amanda Mullins, was the driver 
of the vehicle during the aforementioned robbery and 
provided him with the silver handgun used during 
the robbery. Yong Kim positively identified Turner 
from a photo line-up as the individual responsible for 
the aforementioned robbery. 

Counts Five and Six 
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9. On October 3, 2007, Memphis Police Officers 
responded to a robbery of the Little Caesar’s Pizza 
located at 2219 Ridgeway, Memphis, Tennessee. The 
victim, Stephen Elias, was working when a lone 
male suspect, later determined to be John Turner, 
entered the business. Turner approached the regis-
ter, pulled out a silver handgun, and pointed it at 
Elias demanding the money from the register. Elias 
complied and Turner left the store with approxi-
mately $340.00 dollars. 

10. On October 5, 2007, Turner was taken into 
custody and gave a statement of admission to his 
participation in the robbery. Turner also indicated 
that his girlfriend, Amanda Mullins, was the driver 
of the vehicle during the aforementioned robbery and 
provided him with the silver handgun used during 
the robbery. Stephen Elias positively identified 
Turner from a photo line-up as the individual re-
sponsible for the aforementioned robbery. 

Counts Seven and Eight 

11. On October 3, 2007, Bartlett Police Officers 
responded to a robbery of Circle K located at 8110 
Hwy 64, Bartlett, Tennessee. The victim, George 
Maier, was working when a lone male suspect, later 
determined to be John Turner, entered the busi-
ness. Turner approached the register, pulled out a 
silver handgun, cocked it, and pointed it at Maier 
demanding the money from the register. Turner 
stated, “give me all the money and put it in this cup 
or I’ll kill you.” Maier complied and Turner left the 
store with an undetermined amount of money. 

(PSR ¶¶ 5-11.) 

Pursuant to a written plea agreement, Turner ap-
peared before this judge on July 1, 2010, to plead 
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guilty to Counts 1, 2, 3, 5 and 7 of the indictment. 
(Mins., United States v. Turner, No. 2:08-cr-020302-
SHM (W.D. Tenn.), ECF No. 48; Plea Agreement, id., 
ECF No. 50.) The Plea Agreement, which was made 
pursuant to Rule 11(c)(1)(C) of the Federal Rules of 
Criminal Procedure, provided that Turner would be 
sentenced to a term of imprisonment of three hun-
dred months. (Plea Agreement at 2, id., ECF No. 50.) 
Turner waived his right to appeal the sentence, and 
he also “waive[d], except with respect to claims of in-
effective assistance of counsel or prosecutorial mis-
conduct, his rights to challenge the voluntariness of 
his guilty plea either on direct appeal or in any col-
lateral attack, including, but not limited to, a motion 
brought pursuant to 28 U.S.C. § 2255.” (Id.) At a 
hearing on March 24, 2011, the Court sentenced 
Turner to the negotiated term of imprisonment of 
three hundred months, to be followed by a three-year 
period of supervised release. (Mins., United States v. 
Turner, No. 2:08-cr-20302-SHM (W.D. Tenn.), ECF 
No. 61.)1 Judgment was entered on March 28, 2011. 
(J. in a Criminal Case, id., ECF No. 62.) On March 
28, 2011, Turner filed a consent motion seeking sen-
tence credit for the time he had spent in state deten-
tion. (Consented Mot. for Recommendation of Credit 
for State Detention, id., ECF No. 64.) On March 29, 
2011, the Court granted the motion. (Order, id., ECF 
No. 65.) An amended judgment was entered on 
March 29, 2011. (Am. J. in a Criminal Case, id., ECF 
No. 66.) Turner did not take a direct appeal, having 
waived the right to do so. 

                                                 
1 Turner was sentenced to concurrent terms of 216 months on 
Counts 1, 3, 5 and 7 and to a consecutive term of 84 months on 
Count 2. 
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B. Civil Case Number 12-2266 

On April 5, 2012, Movant, through counsel, filed a 
Petition to Vacate Sentence Pursuant to 28 U.S.C. § 
2255 by a Person in Federal Custody. (§ 2255 Mot., 
Turner v. United States, No. 2:12-cv-02266-SHM-dkv 
(W.D. Tenn.), ECF No. 1.)2 In an order issued on 
June 18, 2013, the Court directed Movant to file an 
amended motion on the official form that is signed 
under penalty of perjury. (Order, id., ECF No. 3.) 
Movant’s Amended § 2255 Motion and accompanying 
legal memorandum were filed on July 17, 2013. (Am. 
§ 2255 Mot., id., ECF No. 6; Mem. in Supp. of Mo-
vant’s Am. § 2255 Mot., id., ECF No. 6-1.) The sole 
issue presented is whether defense counsel rendered 
ineffective assistance during pre-indictment plea ne-
gotiations. The Court issued an order on October 15, 
2013, directing the Government to respond to the 
Amended § 2255 Motion. (Order, id., ECF No. 8.) 

On October 24, 2013, the Government filed a mo-
tion to release trial counsel from the attorney-client 
privilege. (Mot. for Release Trial Counsel from At-
torney Client Privilege, id., ECF No. 9.)3 On October 
25, 2013, the Court granted the Government’s mo-
tion and released Movant’s trial counsel, Mark S. 
McDaniel, from the attorney-client privilege to the 
extent necessary for the Government to respond to 
the Amended § 2255 Motion. (Order, id., ECF No. 
10.) On October 25, 2013, Movant filed a response in 

                                                 
2 Attached to the original § 2255 Motion were copies of tran-
scripts of the hearings in the criminal case on January 7, 2011 
and March 24, 2011, which were filed as ECF Nos. 1-5 and 1-4, 
respectively. 
3 This filing was mis-docketed as a motion for an extension of 
time. 
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opposition to the motion to release trial counsel from 
the attorney-client privilege. (Resp. to Gov’t’s Mot. to 
Release Trial Counsel from Attorney Client Privi-
lege, id., ECF No. 11.) On October 25, 2013, the 
Court stayed its previous order to consider Movant’s 
response. (Order, id., ECF No. 12.) The Court issued 
an order on March 11, 2014, that granted the motion 
to release trial counsel from the attorney-client privi-
lege “to the extent that he may submit an affidavit of 
counsel and such other documents as may be neces-
sary for respondent to respond adequately to peti-
tioner’s motion under 28 U.S.C. § 2255.” (Order, id., 
ECF No. 13.) The order further provided that the 
Government “shall have twenty-three (23) days after 
the filing of attorney Mark S. McDaniel’s affidavit in 
which to respond to petitioner’s motion under 28 
U.S.C. § 2255.” (Id.) 

On June 17, 2014, Movant filed a motion for de-
fault judgment or other relief due to the Govern-
ment’s failure to answer. (Mot. for Default J., Turner 
v. United States, No. 2:12-cv-02266-SHM-dkv (W.D. 
Tenn.), ECF No. 14.) That motion represented that 
McDaniel had executed his affidavit on May 5, 2014. 
(Id. at 2.) On June 19, 2014, the Government filed a 
response to the motion and a copy of the final ver-
sion of McDaniel’s affidavit, which was executed on 
June 18, 2014. (Gov’t’s Resp. to Mot. for Default J., 
id., ECF No. 15; McDaniel Aff., id., ECF No. 16 
(sealed).)4 

                                                 
4 The Government’s response stated that McDaniel had submit-
ted an affidavit on May 5, 2014, and that the Government had 
asked him to provide additional information. (Gov’t’s Resp. to 
Mot. for Default J. at 1-2, id., ECF No. 14.) 
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On July 11, 2014, the Government filed its re-
sponse to Turner’s Amended § 2255 Motion (“An-
swer”). (Answer, id., ECF No. 17.) On August 6, 
2014, Turner filed a reply (“Reply”) in further sup-
port of his Amended § 2255 Motion. (Reply, id., ECF 
No. 18.)  

The Court issued an order on June 8, 2015, that 
denied Movant’s motion for a default judgment and 
directed the Government to file a supplemental an-
swer responding to Movant’s Reply. (Order at 4, id., 
ECF No. 21.) The Government filed its supplemental 
answer (“Sur-Reply”) on July 29, 2015. (Sur-Reply, 
id., ECF No. 24.) After obtaining leave of Court, 
Turner filed a response to the Sur-Reply (“Sur-Sur-
Reply”) on August 7, 2015. (Sur-Sur-Reply, id., ECF 
No. 27.)5 

II. THE LEGAL STANDARDS 

Pursuant to 28 U.S.C. § 2255(a), 

[a] prisoner in custody under sentence of a 
court established by Act of Congress claiming 
the right to be released upon the ground that 
the sentence was imposed in violation of the 
Constitution or laws of the United States, or 
that the court was without jurisdiction to im-
pose such sentence, or that the sentence was in 
excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may 
move the court which imposed the sentence to 
vacate, set aside or correct the sentence. 

                                                 
5 On August 26, 2015, the Government filed a response to the 
Sur-Sur-Reply without seeking leave of Court. (Sur-Sur-Sur-
Reply, id., ECF No. 28.) That filing will be disregarded because 
the Court was already aware of the factual detail in it. 
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“A prisoner seeking relief under 28 U.S.C. § 2255 
must allege either (1) an error of constitutional 
magnitude; (2) a sentence imposed outside the statu-
tory limits; or (3) an error of fact or law that was so 
fundamental as to render the entire proceeding inva-
lid.” Short v. United States, 471 F.3d 686, 691 (6th 
Cir. 2006) (internal quotation marks omitted). 

A § 2255 motion is not a substitute for a direct 
appeal. See Ray v. United States, 721 F.3d 758, 761 
(6th Cir. 2013). “[N]onconstitutional claims that 
could have been raised on appeal, but were not, may 
not be asserted in collateral proceedings.” Stone v. 
Powell, 428 U.S. 465, 477 n.10 (1976). “Defendants 
must assert their claims in the ordinary course of 
trial and direct appeal.” Grant v. United States, 72 
F.3d 503, 506 (6th Cir. 1996). This rule is not abso-
lute: 

If claims have been forfeited by virtue of inef-
fective assistance of counsel, then relief under § 
2255 would be available subject to the standard 
of Strickland v. Washington, 466 U.S. 668, 104 
S. Ct. 2052, 80 L.Ed. 2d 674 (1984). In those ra-
re instances where the defaulted claim is of an 
error not ordinarily cognizable or constitutional 
error, but the error is committed in a context 
that is so positively outrageous as to indicate a 
“complete miscarriage of justice,” it seems to us 
that what is really being asserted is a violation 
of due process. 

Id. 

Even constitutional claims that could have been 
raised on direct appeal, but were not, will be barred 
by procedural default unless the defendant demon-
strates cause and prejudice sufficient to excuse his 
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failure to raise these issues previously. El-Nobani v. 
United States, 287 F.3d 417, 420 (6th Cir. 2002) 
(withdrawal of guilty plea); Peveler v. United States, 
269 F.3d 693, 698-99 (6th Cir. 2001) (new Supreme 
Court decision issued during pendency of direct ap-
peal); Phillip v. United States, 229 F.3d 550, 552 (6th 
Cir. 2000) (trial errors). Alternatively, a defendant 
may obtain review of a procedurally defaulted claim 
by demonstrating that he is “actually innocent.” 
Bousley v. United States, 523 U.S. 614, 622 (1998). 

After a § 2255 motion is filed, it is reviewed by the 
Court and, “[i]f it plainly appears from the motion, 
any attached exhibits, and the record of prior pro-
ceedings that the moving party is not entitled to re-
lief, the judge must dismiss the motion.” Rule 4(b), 
Rules Governing Section 2255 Proceedings for the 
United States District Courts (“§ 2255 Rules”). “If 
the motion is not dismissed, the judge must order 
the United States attorney to file an answer, motion, 
or other response within a fixed time, or to take oth-
er action the judge may order.” Id. The movant is en-
titled to reply to the Government’s response. Rule 
5(d), § 2255 Rules. The Court may also direct the 
parties to provide additional information relating to 
the motion. Rule 7, § 2255 Rules. 

“In reviewing a § 2255 motion in which a factual 
dispute arises, the habeas court must hold an evi-
dentiary hearing to determine the truth of the peti-
tioner’s claims.” Valentine v. United States, 488 F.3d 
325, 333 (6th Cir. 2007) (internal quotation marks 
omitted). “[N]o hearing is required if the petitioner’s 
allegations cannot be accepted as true because they 
are contradicted by the record, inherently incredible, 
or conclusions rather than statements of fact.” Id. 
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(internal quotation marks omitted). Where the judge 
considering the § 2255 motion also presided over the 
criminal case, the judge may rely on his recollection 
of the prior case. Blanton v. United States, 94 F.3d 
227, 235 (6th Cir. 1996); see also Blackledge v. Alli-
son, 431 U.S. 63, 74 n.4 (1977) (“[A] motion under § 
2255 is ordinarily presented to the judge who presid-
ed at the original conviction and sentencing of the 
prisoner. In some cases, the judge’s recollection of 
the events at issue may enable him summarily to 
dismiss a § 2255 motion....”). The movant has the 
burden of proving that he is entitled to relief by a 
preponderance of the evidence. Pough v. United 
States, 442 F.3d 959, 964 (6th Cir. 2006). 

III. ANALYSIS OF MOVANT’S CLAIM 

In his Amended § 2255 Motion, Turner claims 
that his trial counsel rendered ineffective assistance, 
in violation of the Sixth Amendment. (Am. § 2255 
Mot. at PageID 250, id., ECF No. 6.) The factual ba-
sis for this claim is as follows: 

On October 3, 2007, I robbed 4 Tennessee 
stores at gunpoint in less than 24 hours. I coop-
erated fully with law enforcement after my ar-
rest and admitted I committed the robberies. I 
never intended to go to trial and knew I had no 
defense. Initially, I was charged by state offi-
cials under state law. My first attorney never 
explained that both federal authorities and 
state authorities could bring charges against 
me. He also failed to inform me that my crimes 
exposed me to a mandatory minimum of 82 
years of incarceration under federal law. When 
my attorney told me that the prosecution of-
fered me a plea deal of 15 years of imprison-



 
 
 
 
 
 

97a 

ment for federal charges and 12 years of im-
prisonment for the state charges, to be served 
concurrently, I was completely confused. I 
couldn’t figure out why I should plead guilty to 
federal charges, when no charges had been 
brought yet. I expressed my confusion to my at-
torney on two different occasions, but he never 
took the time to explain it to me and instead 
talked on his cellular phone to other clients. I 
also didn’t realize at that time that the plea of-
fer was a very good deal because I didn’t know I 
faced an 82-year mandatory minimum sen-
tence. Counsel berated me, withdrew, and the 
plea deal lapsed. If my attorney had explained 
the nature of my case, I would have accepted 
the 15-year plea deal. I believe Judge Mays 
would have accepted the plea because he ex-
pressed concern on the record about the 25-year 
plea bargain I ultimately had to accept. But for 
the ineffective assistance of counsel, I would 
have received a 15-year sentence. 

(Id.)6 

The relevant facts are, for the most part, undis-
puted. According to a Memorandum of Understand-
ing (“MOU”) between the Federal Bureau of Investi-
gation (“FBI”), the Collierville Police Department 
(“CPD”), the Memphis Police Department (“MPD”) 
and the Shelby County Sheriff’s Office (“SCSO”), the 
Safe Streets Task Force (“SSTF”) was created “to 
identify and target for prosecution individuals re-
sponsible for bank and armored car robberies and 
subjects responsible for other serious Federal and 
                                                 
6 Movant has signed his Amended § 2255 Motion under penalty 
of perjury. (See id. at PageID 259.) 
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State crimes such as car-jackings [sic], kidnapings 
[sic], armed robbery, murder, extortion, and other 
crimes of violence for which the participating agen-
cies have jurisdiction.” (MOU ¶ II, Turner v. United 
States, No. 12-2266-SHM-dkv (W.D. Tenn.), ECF No. 
18-4 at PageID 365.) The SSTF is staffed by four FBI 
Special Agents, one CPD Lieutenant, three MPD de-
tectives and two SCSO detectives. (Id. ¶ III.A.) The 
MOU provides that “[t]he policy and direction of the 
SSTF will be the joint responsibility of the Executive 
Board: The Chief of Police of the CPD; the Director 
of Police Services of the MPD; the Sheriff of the 
SCSO; and the Special Agent in Charge of the FBI.” 
(Id. ¶ III.B.) “The day to day operation and adminis-
trative control of the SSTF will be the responsibility 
of a Supervisory Special Agent (SSA) of the FBI.” 
(Id. ¶ III.C.) “All local and state law enforcement 
personnel designated to the SSTF, subject to a lim-
ited background inquiry, will be federally depu-
tized....” (Id. ¶ IV.B.) The MOU also provides that 
“[t]he criteria for determining whether to prosecute a 
particular violation in state or federal court will fo-
cus upon achieving the greatest overall benefit to 
law enforcement and the jurisdiction will be resolved 
through discussion among all investigative agencies 
and prosecutive [sic] entities having an interest in 
the matter.” (Id. ¶ IV.D.) 

On October 3, 2007, Turner committed four armed 
robberies in and around Memphis, Tennessee. On 
October 5, 2007, MPD Detective B.A. Beasley, who 
was assigned to the SSTF, signed an affidavit of 
complaint alleging that Turner had committed the 
aggravated robberies of the White Swan Cleaners 
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and Supreme Beauty Supply.7 The affidavit of com-
plaint was presented to a Shelby County General 
Sessions Court judge, who signed an arrest war-
rant.8 Turner was arrested by state officers, some of 
whom were assigned to the SSTF, on October 5, 
2007. (See Aff. of Compl. and Arrest Warrant, State 
v. Turner, No. 07136332 (Shelby Cnty. Gen. Sessions 
Ct.), ECF No. 18-1.) 

Turner retained Mark McDaniel to represent him 
on these charges. (McDaniel Aff. at 1, Turner v. 
United States, No. 2:12-cv-02266-SHM-dkv (W.D. 
Tenn.), ECF No. 17-1.) 

On February 9, 2008, a grand jury in Shelby 
County, Tennessee, returned three indictments 
charging Turner with aggravated robbery. Case 
Number 08-01145 charged Turner with the aggra-
vated robbery of Stephen Elias. (Indictment, State v. 
Turner, No. 08-01145 (Shelby Cnty. Crim. Ct.), ECF 
No. 18-2 at PageID 336-37.)9 Case Number 08-01146 
charged Turner with the aggravated robbery of Yong 
Kim. (Indictment, State v. Turner, No. 08-01146 
(Shelby Cnty. Crim. Ct.), ECF No. 18-2 at PageID 
338-39.)10 Case Number 08-01147 charged Turner 
with the aggravated robbery of Mary Hill. (Indict-
ment, State v. Hill, No. 08-01147 (Shelby Cnty. 
Crim. Ct.), ECF No. 18-2 at PageID 340-41.)11 

                                                 
7 See Tenn. R. Crim. P. 3. 
8 See Tenn. R. Crim. P. 4. 
9 Elias was the victim in the Little Ceasar’s Pizza robbery 
charged in Counts 5 and 6 of the federal indictment. 
10 Kim was the victim in the Supreme Beauty Supply robbery 
charged in Counts 3 and 4 of the federal indictment. 
11 Hill was the victim in the White Swan Cleaners robbery 
charged in Counts 1 and 2 of the federal indictment. 
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On June 3, 2008, the grand jury returned a fourth 
indictment charging Turner with the aggravated 
robbery of George Maier. (Indictment, State v. 
Turner, No. 08-03612 (Shelby Cnty. Crim. Ct.), ECF 
No. 27-1 at PageID 460-61.)12 

At some point, state prosecutors offered a plea 
deal that would have required Turner to plead guilty 
to the state charges in exchange for a negotiated 
sentence of either nine or twelve years. (See Am. § 
2255 Mot. at PageID 250 (12 years), Turner v. Unit-
ed States, No. 2:12-cv-02266-SHM-dkv (W.D. Tenn.), 
ECF No. 6; Email from Mark McDaniel to Mona 
Bowen, dated Sept. 15, 2008 (9 years), ECF No. 18-6 
at PageID 387.)13 The state plea offer is not at issue 
in this case. The state charges were resolved by nolle 
prosequi on March 6, 2009. (See http:// 
jssi.shelbycountytn.gov (Indictment Nos. 08-01145, 
08-01146, 08-01147 & 08-03612).) 

McDaniel learned that the United States Attorney 
planned to bring federal charges against Turner 
arising from the armed robberies he had committed. 
If Turner had been convicted under 18 U.S.C. § 
924(c) for using a firearm during each of the rob-
beries, he would face a mandatory minimum sen-
tence of eighty-two years, to run consecutive to the 
sentences for the robberies themselves.14 Assistant 

                                                 
12 Maier was the victim in the Circle K robbery charged in 
Counts 7 and 8 of the federal indictment. Unlike the indict-
ments in Case Numbers 08-01145, 08-01146 and 08-01147, 
none of the witnesses in Case Number 08-03612 appears to 
have been assigned to the SSTF. (See id. at PageID 460.) 
13 It is unclear whether this offer included Case Number 08-
03612, which apparently was not investigated by the SSTF. 
14 The sentence for using a firearm during and in relation to a 
crime of violence is no less than 7 years if the firearm is bran-
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United States Attorney Tony Arvin made McDaniel 
a plea offer of fifteen years on the condition that 
Turner accept the offer before a federal indictment 
had been returned. (Am. § 2255 Mot. at PageID 250, 
Turner v. United States, No. 2:12-cv-02266-SHM-dkv 
(W.D. Tenn.), ECF No. 6; McDaniel Aff. at 1, id., 
ECF No. 17-1.) 

Turner did not accept the Government’s plea offer 
before the deadline had expired. Turner subsequent-
ly discharged McDaniel or McDaniel declined to con-
tinue the representation. Turner’s mother hired Wil-
liam Massey to represent Turner on the federal and 
state charges. (McDaniel Aff. at 1, id., ECF No. 17-1; 
Bowen Decl. ¶ 10, id., ECF No. 18-6; Min. Entry, 
United States v. Turner, No. 2:08-cr-20302-SHM 
(W.D. Tenn.), ECF No. 8.) After Turner had been in-
dicted, Assistant United States Attorney Lorraine 
Craig was assigned to the case. The best offer Mas-
sey was able to obtain from Craig on the federal 
charges was twenty-five years. (See 01/07/2011 Hr’g 
Tr. 8, 10-11, id.)15 

A claim that ineffective assistance of counsel has 
deprived a movant of his Sixth Amendment right to 
counsel is controlled by the standards stated in 
Strickland v. Washington, 466 U.S. 668 (1984). To 
demonstrate deficient performance by counsel, a pe-
titioner must demonstrate that “counsel’s represen-
tation fell below an objective standard of reasona-
bleness.” Id. at 688. “A court considering a claim of 

                                                                                                    
dished. 18 U.S.C. § 924(c)(1)(A)(ii). Each subsequent § 924(c) 
conviction is subject to a minimum mandatory sentence of 25 
years. Id. § 924(c)(1)(C)(i). 
15 A copy of this transcript is found at ECF No. 1-5 to Case 
Number 12-2266. 
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ineffective assistance must apply a strong presump-
tion that counsel’s representation was within the 
wide range of reasonable professional assistance. 
The challenger’s burden is to show that counsel 
made errors so serious that counsel was not func-
tioning as the ‘counsel’ guaranteed the defendant by 
the Sixth Amendment.” Harrington v. Richter, 562 
U.S. 86, 104 (2011) (internal quotation marks and 
citations omitted). 

To demonstrate prejudice, a prisoner must estab-
lish “a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding 
would have been different.” Strickland, 466 U.S. at 
694.16 “A reasonable probability is a probability suf-
ficient to undermine confidence in the outcome.” Id. 
“It is not enough to show that the errors had some 
conceivable effect on the outcome of the proceeding. 
Counsel’s errors must be so serious as to deprive the 
defendant of a fair trial, a trial whose result is relia-
ble.” Richter, 562 U.S. at 104 (internal quotation 
marks and citations omitted); see also id. at 112 (“In 
assessing prejudice under Strickland, the question is 
not whether a court can be certain counsel’s perfor-
mance had no effect on the outcome or whether it is 
possible a reasonable doubt might have been estab-
lished if counsel acted differently.... The likelihood of 
a different result must be substantial, not just con-
ceivable.”) (citations omitted); Wong v. Belmontes, 
558 U.S. 15, 27 (2009) (per curiam) (“But Strickland 
does not require the State to rule out [a more favor-
                                                 
16 “[A] court need not determine whether counsel’s performance 
was deficient before examining the prejudice suffered by the 
defendant.” Id. at 697. If a reviewing court finds a lack of prej-
udice, it need not determine whether, in fact, counsel’s perfor-
mance was deficient. Id. 
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able outcome] to prevail. Rather, Strickland places 
the burden on the defendant, not the State, to show 
a ‘reasonable probability’ that the result would have 
been different.”). 

“Defendants have a Sixth Amendment right to 
counsel, a right that extends to the plea-bargaining 
process. During plea negotiations, defendants are 
entitled to the effective assistance of competent 
counsel.” Lafler v. Cooper, 132 S. Ct. 1376, 1384 
(2012) (internal quotation marks and citations omit-
ted); see also Padilla v. Kentucky, 559 U.S. 356, 373 
(2010) (“In sum, we have long recognized that the 
negotiation of a plea bargain is a critical phase of lit-
igation for purposes of the Sixth Amendment right to 
effective assistance of counsel.”). “[C]laims of ineffec-
tive assistance of counsel in the plea bargain context 
are governed by the two-part test set forth in Strick-
land.” Missouri v. Frye, 132 S. Ct. 1399, 1405 (2012). 
These standards apply to cases, such as Frye, in 
which an attorney fails to communicate a plea offer 
to a defendant, and to cases, such as Lafler, in which 
an attorney’s erroneous advice led a defendant to re-
ject a plea offer. 

Where, as here, a movant claims that ineffective 
assistance of counsel caused him to forego the oppor-
tunity to plead guilty, the standard for demonstrat-
ing prejudice is as follows: 

To show prejudice from ineffective assistance of 
counsel where a plea offer has lapsed or been 
rejected because of counsel’s deficient perfor-
mance, defendants must demonstrate a reason-
able probability they would have accepted the 
earlier plea offer had they been afforded effec-
tive assistance of counsel. Defendants must al-
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so demonstrate a reasonable probability the 
plea would have been entered without the pros-
ecution canceling it or the trial court refusing to 
accept it, if they had the authority to exercise 
that discretion under state law. To establish 
prejudice in this instance, it is necessary to 
show a reasonable probability that the end re-
sult of the criminal process would have been 
more favorable by reason of a plea to a lesser 
charge or a sentence of less prison time. 

Frye, 132 S. Ct. at 1409; see also id. at 1410 (preju-
dice “requires looking ... at ... whether [movant] 
would have accepted the offer to plead pursuant to 
the terms earlier proposed”). “[I]f reasonable minds 
could conclude that a fully informed defendant would 
have accepted the Government’s plea offer, then the 
defendant is entitled to relief.” Sawaf v. United 
States, 570 Fed.Appx. 544, 547 (6th Cir. 2014). 
“Moreover, if counsel failed to provide the defendant 
with an estimated range of the penalties that could 
result from a trial conviction, the prejudice prong is 
presumptively satisfied if the difference between the 
length of the sentence proposed in the Government’s 
plea offer and the sentence imposed after a trial con-
viction is substantial.” Id.; see also Griffin v. United 
States, 330 F.3d 733, 737-39 (6th Cir. 2003) (holding 
that movant was entitled to an evidentiary hearing 
to demonstrate prejudice where he was not notified 
of a plea offer and there was a large disparity be-
tween the sentence available under the offer and the 
sentence the movant received after trial). Where the 
presumption applies, a court is to apply a “burden-
shifting framework” under which “the relevant in-
quiry is whether the evidence conclusively supports 
the finding that,” even if the movant had known the 
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sentence he could receive if convicted at trial, “there 
is no reasonable probability that [he] would have 
pleaded guilty.” Sawaf, 570 Fed.Appx. at 548. 

The parties vigorously dispute whether McDan-
iel’s performance in conveying the Government’s 
plea offer to Turner was deficient. The Government 
has submitted the affidavit of Mark S. McDaniel, the 
attorney who represented Turner prior to his federal 
indictment, which provides as follows: 

In October 2007, I was retained to represent 
John Turner, who had been arrested and 
charged by the Memphis Police Department 
“Safe Streets Task Force” for two (2) counts of 
Aggravated Robbery. The state charges were 
pending in Shelby County General Sessions 
Court, and upon preliminary hearing, probable 
cause being found, held on November 26, 2007, 
were held to the action of the grand jury for in-
dictment. John Turner was subsequently in-
dicted on four (4) aggravated robbery indict-
ments, and I appeared and arraigned him in 
Shelby County Criminal Court, Division 1. The 
state was represented by Asst. District Attor-
ney Mike Davis, now deceased. Mr. Davis ad-
vised me that the U.S. Attorney’s Office was 
expressing an interest in bringing forth federal 
charges against John Turner. I was advised to 
contact AUSA Tony Arvin. 

I contacted AUSA Tony Arvin, who advised 
that the US Attorney’s office would be bringing 
forth federal charges under 18 USC 1951 and 
18 USC 924, for the same armed robberies that 
were the subject of the pending state charges. 
After several discussions, Mr. Arvin offered to 
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allow John Turner to plead guilty by way of 
criminal information to the armed robberies for 
an agreed sentence recommendation of fifteen 
(15) years, with the offer having to be accepted 
prior to indictment by way of criminal infor-
mation. I had multiple meetings with John 
Turner to discuss this offer and to explain the 
ramifications of his decision. Specifically, I met 
with him around July 28, 2008, advising him 
that the federal prosecutor was awaiting his re-
sponse to the 15 year offer. I explained to Mr. 
Turner and he indicated to me that he under-
stood that his exposure if convicted at trial or 
by guilty plea without a plea agreement would 
be in excess of 80 years confinement. Further, I 
explained to him and he indicated to me that he 
understood that the charges against him pend-
ing in the State of Tennessee were separate 
charges, and were not part of the 15 year offer 
being made by Mr. Arvin. Mr. Turner thought 
that 15 years was too much time for what he 
had done. He chose to disregard my advice and 
argued with me over his mistaken belief that 
the doctrine of “Double Jeopardy” prohibited 
the federal government from prosecuting him 
for the same criminal episodes as were being 
prosecuted by the State. Additionally, he mis-
takenly asserted that he believed that his 
crimes did not constitute “crimes of violence” 
because he maintained that “no one was hurt”. 
I advised him that the federal prosecutor had 
indicated that if he refused to accept the 15 
year offer, the case would be presented to a fed-
eral grand jury for indictment sometime shortly 
after September 15, 2008. 
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On September 15, 2008, my attempts to reason 
with John Turner came to an end. I was unable 
to convince him that the 15 year offer pre-
indictment/information was the best deal that 
would ever be offered in my opinion, and if he 
refused it that he would subject himself to a 
greater possible punishment. He wanted to ar-
gue the applicable law with me. He only wanted 
to hear what he wanted to hear, not what I was 
advising him. He became extremely argumen-
tative and indignant towards me and advised 
that “his mother was hiring a new lawyer that 
could get him a better deal”. I advised him that 
he would need to immediately have his new at-
torney make contact with AUSA Tony Arvin in 
order to attempt to preserve the 15 year offer 
pre-indictment, as it was my understanding 
that a federal indictment would be sought later 
that week. I later learned that John Turner’s 
mother had already been consulting with and 
had hired William Massey as his attorney, who 
substituted as counsel of record on the state 
charges. 

It is my opinion that John Turner knowingly 
and intelligently refused to accept the 15 year 
pre-indictment/information offer because he 
thought it was “[sic] too much time for what he 
had done”. He thought that with a different at-
torney he could get a better deal. 

(McDaniel Aff., Turner v. United States, No. 2:12-cv-
02266-SHM-dkv (W.D. Tenn.), ECF No. 17-1.) In re-
sponse, Turner has submitted his own declaration, 
his mother’s declaration and various emails between 
his mother and McDaniel to support his version of 
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events. (Turner Decl., id., ECF No. 18-3; Bowen 
Decl., id., ECF No. 18-6.) Ordinarily, the factual con-
flict between McDaniel’s affidavit and the sworn 
statements of Turner and his mother would require 
an evidentiary hearing. A hearing is not required in 
this case, however, because it is not necessary for the 
Court to decide whether McDaniel’s performance 
was deficient and whether Turner was prejudiced.17 

In its Answer, the Government argues that the 
Sixth Amendment right to counsel had not attached 
when Turner rejected the Government’s pre-
indictment plea offer. (Answer at 2, id., ECF No. 17.) 
The Sixth Amendment to the United States Consti-
tution provides that, “[i]n all criminal prosecutions, 
the accused shall enjoy the right ... to have the As-
sistance of Counsel for his defence.” U.S. Const. 
amend. VI. The Sixth Amendment right to counsel 
“attaches only at or after the initiation of adversary 
judicial proceedings against the defendant ...—
whether by way of formal charge, preliminary hear-
ing, indictment, information, or arraignment.” Unit-
ed States v. Gouveia, 467 U.S. 180, 187-88 (1984) (in-
ternal quotation marks omitted). In contrast to the 
right to counsel during custodial interrogations that 
was recognized in Miranda v. Arizona, 384 U.S. 436 
(1966), which cannot be waived once it has attached 
and been invoked, “[t]he Sixth Amendment right [to 

                                                 
17 In his Reply and his Sur-Sur-Reply, Turner asks for an evi-
dentiary hearing to address the nature of the SSTF. (Reply at 
7, 8, 14, id., ECF No. 18; Sur-Sur-Reply at 4, 15, id., ECF No. 
27.) The Government has not disputed Turner’s characteriza-
tion of the SSTF, and the facts Turner seeks to establish ap-
pear to be contained within the MOU. Therefore, Turner’s re-
quest for an evidentiary hearing on the nature of the SSTF is 
DENIED. 
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counsel] ... is offense specific. It cannot be invoked 
once for all future prosecutions....” McNeil v. Wiscon-
sin, 501 U.S. 171, 175 (1991). Applying that stand-
ard, the Supreme Court has held that the Sixth 
Amendment has not attached when a suspect in cus-
tody for a charged crime is questioned about “other 
offenses ‘closely related factually’ to the charged of-
fense.” Texas v. Cobb, 532 U.S. 162, 164 (2001). 

In Cobb, the Supreme Court addressed the stand-
ard for defining an “offense” under the Sixth 
Amendment: 

Although it is clear that the Sixth Amendment 
right to counsel attaches only to charged of-
fenses, we have recognized in other contexts 
that the definition of an “offense” is not neces-
sarily limited to the four corners of a charging 
instrument. In Blockburger v. United States, 
284 U.S. 299, 52 S. Ct. 180, 76 L.Ed. 306 
(1932), we explained that “where the same act 
or transaction constitutes a violation of two dis-
tinct statutory provisions, the test to be applied 
to determine whether there are two offenses or 
only one, is whether each provision requires 
proof of a fact which the other does not.” Id., at 
304, 52 S. Ct. 180. We have since applied the 
Blockburger test to delineate the scope of the 
Fifth Amendment’s Double Jeopardy Clause, 
which prevents multiple or successive prosecu-
tions for the “same offence.” See, e.g., Brown v. 
Ohio, 432 U.S. 161, 164-166, 97 S. Ct. 2221, 53 
L.Ed. 2d 187 (1977). We see no constitution-
al difference between the meaning of the 
term “offense” in the contexts of double 
jeopardy and of the right to counsel. Ac-



 
 
 
 
 
 

110a 

cordingly, we hold that when the Sixth 
Amendment right to counsel attaches, it does 
encompass offenses that, even if not formally 
charged, would be considered the same offense 
under the Blockburger test. 

Id. at 172-73 (footnote omitted and emphasis added). 

Applying these standards, the Sixth Circuit has 
held that the Sixth Amendment right to the effective 
assistance of counsel does not attach in pre-
indictment plea negotiations. Kennedy v. United 
States, 756 F.3d 492, 493 (6th Cir. 2014); United 
States v. Moody, 206 F.3d 609, 613-16 (6th Cir. 
2000). In Moody, the Sixth Circuit reasoned that 
“[t]he Supreme Court and this Circuit have reduced 
the Sixth Amendment right to counsel to a bright 
line test; the Supreme Court has identified with par-
ticularity the stages of a criminal proceeding which 
are ‘critical’ and thus implicate the right to counsel.” 
Moody, 206 F.3d at 613. “The Supreme Court’s hold-
ing that the Sixth Amendment right attaches only at 
or after the initiation of judicial criminal proceed-
ings—whether by way of formal charge, preliminary 
hearing, indictment, information, or arraignment, is 
a bright line test; it is a mandate that the Sixth 
Amendment right to counsel does not attach until 
after the initiation of formal charges.” Id. at 614 
(quotation marks and citations omitted). The Court 
of Appeals concluded that, “[i]n light of the Supreme 
Court’s stance on this issue, it is beyond our reach to 
modify this rule....” (Id.) The Sixth Circuit reaffirmed 
that holding in Kennedy, reasoning that “[b]inding 
decisions of the Supreme Court and of prior panels of 
this court prevented [the Moody panel] from reach-
ing a contrary result. And these same decisions—
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along with Moody itself—constrain us unless and 
until they are overruled.” 756 F.3d at 494 (citations 
omitted). 

The Sixth Circuit’s decisions in Moody and Ken-
nedy ordinarily would foreclose Turner’s claim that 
his attorney rendered ineffective assistance in con-
nection with the pre-indictment plea offer in ex-
change for a fifteen-year sentence. In his Reply, 
Turner first argues that this rule is inapplicable to 
his case because he had been indicted in state court 
before the communication of the federal plea offer. 
(Reply at 2-5, Turner v. United States, No. 2:12-cv-
02266-SHM-dkv (W.D. Tenn.), ECF No. 18.)18 Turner 
relies on United States v. Morris, 470 F.3d 596 (6th 
Cir. 2007), which he characterizes as “remarkably 
similar” to the instant case. (Reply at 3-4, Turner v. 
United States, No. 2:12-cv-02266-SHM-dkv (W.D. 
Tenn.), ECF No. 18.) In Morris, the defendant had 
been charged in Michigan state court with firearm 
and drug charges. According to the Court of Appeals, 

[t]he investigation and prosecution of his al-
leged crimes was conducted through Project 
Safe Neighborhoods, a joint effort between the 
federal government and Michigan state author-
ities to address problems related to gun vio-
lence. Morris initially pled not guilty to charges 
brought in state court, at which point they were 
dropped. His case was then referred to the 
United States Attorney’s office and he was 

                                                 
18 Turner also argues that Moody and Kennedy were wrongly 
decided. (Id. at 6 n.3; see also Sur-Sur-Reply at 15 n.28, Turner 
v. United States, No. 2:12-cv-02266-SHM-dkv (W.D. Tenn.), 
ECF No. 18.) This Court is required to apply binding prece-
dents from the Court of Appeals. 
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eventually indicted in federal court. He subse-
quently filed a motion to “remand” to state 
court, on the basis that he was denied effective 
assistance of counsel in the state proceedings. 

470 F.3d at 598. Prior to rejecting the plea offer, 
Morris met with his attorney, who conveyed the 
State’s offer and provided an estimate of his federal 
guideline range, which she had obtained from a state 
prosecutor who, in turn, had been advised of the 
range by an Assistant United States Attorney. Id. at 
598-99. The judge told Morris that he would be re-
quired to make an immediate decision about wheth-
er to accept the State’s plea offer and, if he rejected 
it, he would be referred to federal court and could 
face a more severe sentence. Id. at 599. The estimat-
ed guideline range provided to Morris was much 
lower than the range that was eventually calculated 
in his presentence report. Id. 

The district court held that the remedy for the in-
effective assistance of defendant’s attorney in the 
state-court proceeding was to dismiss the federal in-
dictment and “remand” the case to state court for 
consideration of the State’s plea offer. Id. On appeal, 
the Sixth Circuit held that district courts lack the 
power to “remand” a federal criminal case to state 
court. Id. at 600. The Court of Appeals held, howev-
er, that district courts “have authority to enforce 
plea agreements,” id., and that, 

where the state extends a plea offer but simul-
taneously denies a defendant the effective as-
sistance of counsel at the plea stage, a neces-
sary part of the district court’s remedial author-
ity include[s] its ability to put the defendant 
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back in the position he would have been but for 
the ineffective assistance of counsel. 

Id. The Court of Appeals also held that the district 
judge presiding over the federal criminal case had 
the authority to enforce the state plea offer, reason-
ing as follows: 

[T]here is significant evidence in the record 
that the United States Attorney’s office was in-
volved with the state court plea negotiations 
pursuant to Project Safe Neighborhoods. Most 
importantly, the United States Attorney’s Of-
fice was involved in deciding whether a plea of-
fer would be made available to Morris in state 
court, and the state court plea offer included an 
agreement that Morris would not be prosecuted 
in federal court, even though the state and fed-
eral governments could have chosen to pursue 
separate prosecutions. Because the United 
States Attorney’s Office made itself a party to 
the state court plea offer, the district court was 
justified in enforcing the plea offer against it 
based on traditional principles of contract law. 

Id. 

Although Morris, like this case, involved a joint 
federal-local task force and both state and federal 
charges, Turner’s suggestion that Morris controls the 
instant case is not persuasive. Unlike this case, the 
United States Attorney’s Office in Morris authorized 
state prosecutors to make a plea offer that included 
an agreement not to prosecute the defendant in fed-
eral court. The Court of Appeals emphasized that 
“the state and federal governments could have cho-
sen to pursue separate prosecutions....” Id. at 600. 
That is precisely what happened in this case. Alt-
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hough the State had indicted Turner for at least 
three of the armed robberies, the United States At-
torney’s Office expressed its intention to bring feder-
al charges arising from the same incidents. This is 
not a case, like Morris, where the United States At-
torney’s office involved itself in the resolution of 
state criminal charges. Instead, the United States 
Attorney made a plea offer that would have resolved 
only the contemplated federal charges.19 

Subsequent decisions by the Court of Appeals em-
phasize the limited scope of the decision in Morris. 
In United States v. McConer, 530 F.3d 484 (6th Cir. 
2008), the defendant had been charged in state court 
with drug and firearm violations. The State in-
formed the defendant that, if he pled guilty as 
charged, his case would not be referred for federal 
prosecution. After the defendant declined to plead 
guilty, the federal government filed a criminal com-
plaint and the State dismissed its charges. Id. at 
                                                 
19 Turner argues that the attorney in Morris “was found to be 
ineffective by failing to adequately advise about contemplated, 
but yet unfiled, federal charges.” Reply at 5, Turner v. United 
States, No. 2:12-cv-02266-SHM-dkv (W.D. Tenn.), ECF No. 18; 
see also id. at 4 (“The Sixth Circuit then affirmed the district 
court, finding that Morris’ lawyer in state court rendered inef-
fective assistance by failing to properly advise with respect to 
the likely federal charges Morris would face if he did not take a 
state plea and the case was prosecuted in federal court.”) Those 
statements read too much into the decision in Morris. The 
Sixth Amendment issue in Morris arose from the attorney’s 
ineffectiveness in advising Morris as to the state plea offer. The 
unfiled federal charges were relevant only insofar as the sen-
tencing range Morris would face were he to be indicted in fed-
eral court might affect his decision whether to accept the state 
offer. The decision in Morris did not address the “bright line” 
rule applied by the Sixth Circuit in Moody. The panel in Ken-
nedy did not find it necessary to distinguish Morris. 
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487, 489. The Sixth Circuit affirmed the district 
court’s refusal to dismiss the federal indictment be-
cause, inter alia, “the federal government was not 
involved in any alleged violation.” Id. at 494; see also 
id. at 495 (“In McConer’s case, by contrast [with 
Morris], the federal government had no involvement 
in his state plea negotiations....”).20 In United States 
v. Johnson, 765 F.3d 644, 645 (6th Cir. 2014), in 
which there was a similar fact pattern, the Court of 
Appeals affirmed the district court’s refusal to dis-
miss the federal indictment, explaining that “John-
son’s case is not analogous to Morris because there is 
no indication that federal prosecutors were involved 
in his state-court case....”21 

Turner also argues that his Sixth Amendment 
right to counsel had attached when the Government 
made its pre-indictment plea offer because the state 
charges of aggravated robbery are the same “offense” 
as the federal Hobbs Act charges. (See Sur-Sur-Reply 
at 4-5, 9-12, Turner v. United States, No. 2:12-cv-
02266-SHM-dkv (W.D. Tenn.), ECF No. 27.) Accord-
ing to Turner, “the state robbery charges under 
Blockburger would in essence be lesser included of-
fenses of the federal Hobbs Act charges, and not sep-
arate offenses.” (Id. at 10.) That argument, which re-
lies on language in Cobb, see supra pp. 17-18, is not 
persuasive. 

                                                 
20 The Court of Appeals also held that there had been no breach 
of a plea agreement and that defense counsel in state court had 
not been ineffective. Id. at 494. 
21 In Johnson, the district court had made a factual finding that 
“federal prosecutors had not involved themselves in Johnson’s 
case.” Id. at 647. There is no need for similar fact-finding in 
this case because the resolution of the state charges is not at 
issue. 
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Texas v. Cobb did not turn on prosecutions in 
state and federal court for similar conduct. “Usually, 
prosecution in both state court and federal court for 
offenses that would otherwise constitute the same 
‘offense’ under the Fifth Amendment if tried succes-
sively in the same forum is constitutional under the 
dual sovereignty doctrine.” United States v. Mardis, 
600 F.3d 693, 696 (6th Cir. 2010) (citing Heath v. Al-
abama, 474 U.S. 82, 88-89 (1985)). “The dual sover-
eignty doctrine holds that the double jeopardy clause 
does not apply to suits by separate sovereigns, even 
if both are criminal suits for the same offense.” Id. at 
696 (internal quotation marks omitted). Thus, the 
Tennessee offense of aggravated assault is not a 
lesser-included offense of a federal Hobbs Act viola-
tion. In a federal criminal trial, “one offense is not 
‘necessarily included’ in another unless the elements 
of the lesser offense are a subset of the elements of 
the charged offense. Where the lesser offense re-
quires an element not required for the greater of-
fense, no instruction is to be given....” Schmuck v. 
United States, 489 U.S. 705, 716 (1989). The Tennes-
see offense of aggravated assault requires that the 
offense be “against the peace and dignity of the State 
of Tennessee,” which is not an element of a Hobbs 
Act offense. See Tenn. Const. art. VI, § 12 (“Indict-
ments shall conclude, ‘against the peace and dignity 
of the State.’ ”); Tenn. Code Ann. § 40-13-201 (“An 
indictment ... must conclude ‘against the peace and 
dignity of the state of Tennessee.’ ”). “When a de-
fendant in a single act violates the ‘peace and digni-
ty’ of two sovereigns by breaking the laws of each, he 
has committed two distinct ‘offences.’ ” Heath, 474 
U.S. at 88. 
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Turner’s Sixth Amendment rights with respect to 
the Hobbs Act charges did not attach when he was 
indicted in state court for aggravated robbery. See 
United States v. Avants, 278 F.3d 510, 518 (5th Cir. 
2002) (reversing federal court’s exclusion of confes-
sion that had been made shortly before state murder 
trial and years before federal murder indictment 
arising from the same facts, explaining that “the dis-
trict court erred in finding that Avants’s Sixth 
Amendment right to counsel had attached with re-
spect to the federal murder charge because he had 
been arrested and indicted by the Adams County 
Grand Jury for White’s murder.”) (internal quotation 
marks omitted); United States v. Waters, Civil Action 
No. 13-115, Criminal Action No. 11-100, 2013 WL 
3949092, at *8 (E.D. Pa. July 31, 2013) (applying 
dual sovereignty doctrine and holding that, because 
the Sixth Amendment right had not attached to the 
defendant’s federal charges until his federal indict-
ment, he could not challenge the ineffective assis-
tance of his state counsel in a § 2255 motion). 

Turner attempts to avoid this result by arguing 
that the SSTF, which investigated him, is an agency 
and instrumentality of the federal government. (Re-
ply at 5-9, Turner v. United States, No. 2:12-cv-
02266-SHM-dkv (W.D. Tenn.), ECF No. 18.) Turner 
emphasizes that the police officers who investigated 
the charges were members of the SSTF and were 
deputized federal officers. (Id. at 7-8.) According to 
Turner, the MOU authorizes SSTF members to 
commence criminal prosecutions. (Id.) Turner points 
to the fact that the state-court indictments in Case 
Numbers 08-01145, 08-01146 and 08-01147 list MPD 
Officer B. Beasley, a member of the STF, as the 
“prosecutor.” (Id. at 8-9.) Turner’s position, then, is 
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that, because Beasley, a deputized federal officer, 
was the “prosecutor” on three of the state indict-
ments, the federal government commenced the 
(state) criminal proceeding and, therefore, his Sixth 
Amendment right to counsel had attached with re-
spect to any related federal charges. (Id. at 9-10.) 
That argument is not persuasive for several reasons. 

First, the MOU does not authorize the SSTF to 
commence criminal prosecutions. Paragraph IV.D. of 
the MOU authorizes the SSTF to present a case to 
the Shelby County District Attorney General or the 
United States Attorney (or both), but the decision to 
file criminal charges is made “through discussion 
among all investigative entities and prosecutive en-
tities having an interest in the matter.” (MOU ¶ 
IV.D, ECF No. 18-4.) Nothing in the MOU suggests 
that the United States Attorney exercises any influ-
ence over the decision to bring criminal charges in 
state court. Turner also cites no evidence that the 
SSTF has any control over the decision by the Unit-
ed States Attorney’s office to bring federal charges. 

Second, Movant’s position that the presence of 
deputized federal officers on a federal-state task 
force renders state charges federal is not supported 
by the caselaw. Contrary to Turner’s assertion, the 
Sixth Circuit in Morris emphasized that “there is 
significant evidence in the record that the United 
States Attorney’s office was involved with the state 
court plea negotiations pursuant to Project Safe 
Neighborhoods. Most importantly, the United States 
Attorney’s Office was involved in deciding whether a 
plea offer would be made available to Morris in state 
court, and the state court plea offer included an 
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agreement that Morris would not be prosecuted in 
federal court....” 470 U.S. at 600.22 

The presence of federal agents, deputized or oth-
erwise, on an investigative team also does not make 
a state prosecution federal. In United States v. John-
son, the Sixth Circuit rejected the defendant’s argu-
ment that 

federal involvement should be inferred from the 
fact that the Mid–Michigan Safe Streets Task 
Force, which was involved in the investigation 
of his case, is a joint law-enforcement effort in-
volving the FBI, that he was told that he would 
not be prosecuted federally if he accepted the 
state’s plea offer, and that the federal prosecu-
tor was working closely with the state prosecu-
tor in fashioning an appropriate resolution of 
the state charges pending against Daniel Hug-
gard, the task force informant who was to testi-
fy against Johnson. 

765 F.3d at 647 (internal quotation marks omitted). 
The Sixth Circuit reasoned that “the involvement of 
FBI agents in a joint federal-state law-enforcement 
task force is not the same as the involvement of the 
federal prosecutor,” id., because “FBI agents cannot 
negotiate plea agreements with defendants,” id. at 
648 (internal quotation marks omitted).23 See also 
                                                 
22 Turner’s Sur-Sur-Reply states, incorrectly, that “[t]he Morris 
opinion doesn’t mention the involvement of the U.S. Attorney 
at all—and the presence or absence of involvement by the U.S. 
Attorney was not germane to why Morris obtained relief.” (Sur-
Sur-Reply at 8, Turner v. United States, No. 2:12-cv-02266-
SHM-dkv (W.D. Tenn.), ECF No. 27.) 
23 In Johnson, the Assistant United States Attorney assigned to 
the case had represented that there had been no involvement 
by that office in the state plea offer. Id. at 647. 
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United States v. Anderson, No. 12-6002, slip op. at 4 
(6th Cir. Jan. 16, 2014) (applying the dual sovereign-
ty doctrine and holding that an arrest by the SSTF 
and the filing of state charges did not trigger the de-
fendant’s Sixth Amendment speedy trial rights, ex-
plaining that “[t]he mere fact that state officers as-
signed to a joint state-federal task force took part in 
the investigation of Defendant’s case did not turn his 
May 17, 2010 arrest into a federal arrest triggering 
the federal Speedy Trial Act”).24 

These decisions are consistent with cases applying 
the dual sovereignty doctrine in the Double Jeopardy 
context.25 In Bartkus v. Illinois, 359 U.S. 121 (1959), 
the defendant had been tried and acquitted in feder-
al court on charges of robbery of a federally insured 
savings and loan association. He was then tried and 
convicted in state court on charges of armed robbery 
and being a habitual criminal. The Supreme Court 
held that the subsequent prosecution following the 
defendant’s acquittal did not violate his rights under 
the Fourteenth Amendment. Id. at 139.26 The Su-
preme Court reasoned: 

The state and federal prosecutions were sepa-
rately conducted. It is true that the agent of the 
Federal Bureau of Investigation who had con-

                                                 
24 A signed copy of this order is found at United States v. An-
derson, No. 2:10-cr-20269-STA (W.D. Tenn.), ECF No. 109. 
25 In Cobb, the Supreme Court stated that “[w]e see no consti-
tutional difference between the meaning of the term ‘offense’ in 
the contexts of double jeopardy and the right to counsel.” 532 
U.S. at 173. 
26 The Due Process Clause of the Fourteenth Amendment, ra-
ther than the Double Jeopardy Clause of the Fifth Amendment, 
applied because the second trial was conducted by a state. Id. 
at 124. 
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ducted the investigation on behalf of the Feder-
al Government turned over to the Illinois pros-
ecuting officials all the evidence he had gath-
ered against the petitioner. Concededly, some of 
that evidence had been gathered after acquittal 
in the federal court. The only other connection 
between the two trials is to be found in a sug-
gestion that the federal sentencing of the ac-
complices who testified against petitioner in 
both trials was purposely continued by the fed-
eral court until after they testified in the state 
trial. The record establishes that the prosecu-
tion was undertaken by state prosecuting offi-
cials within their discretionary responsibility 
and on the basis of evidence that conduct con-
trary to the penal code of Illinois had occurred 
within their jurisdiction. It establishes also 
that federal officials acted in cooperation with 
state authorities, as is the conventional practice 
between the two sets of prosecutors throughout 
the country. It does not support the claim that 
the State of Illinois in bringing its prosecution 
was merely a tool of the federal authorities, 
who thereby avoided the prohibition of the 
Fifth Amendment against a retrial of a federal 
prosecution after an acquittal. It does not sus-
tain a conclusion that the state prosecution was 
a sham and a cover for a federal prosecution, 
and thereby in essential fact another federal 
prosecution. 

Id. at 122-24 (footnote omitted).27 

                                                 
27 The Supreme Court explained that a 

[c]onstitutional challenge to successive state and federal 
prosecutions based upon the same transaction or conduct 
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The dicta in Bartkus about “sham” prosecutions 
has led numerous criminal defendants to seek to 
overturn their federal convictions on double jeopardy 
grounds. Those attempts have largely been unsuc-
cessful. As the Sixth Circuit explained: 

[T]he Bartkus sham-prosecution exception is a 
narrow one and, so far as this circuit is con-
cerned, it is an exception that has yet to affect 
the outcome of a single case. “Since Bartkus 
was decided in 1959, this Circuit has never 
ruled that a prosecution violated double jeop-
ardy protections under [Bartkus’] ‘sham prose-
cution’ theory.” United States v. Clark, 254 Fed. 
Appx. 528, 533 (6th Cir. Nov. 19, 2007). As this 
track record suggests, there is some room for 
debate over whether the Bartkus exception is 
just narrow or whether it is indeed real. See 
United States v. Angleton, 314 F.3d 767, 773-74 
(5th Cir. 2002); United States v. Baptista-
Rodriguez, 17 F.3d 1354, 1361 (11th Cir. 1994); 
United States v. Brocksmith, 991 F.2d 1363, 
1366 (7th Cir. 1993). 

United States v. Djoumessi, 538 F.3d 547, 550 (6th 
Cir. 2008); see also United States v. Norwood, No. 12-
CR-20287, 2013 WL 5965330, at *3 (E.D. Mich. Nov. 
8, 2013) (“Defendant has cited no authority—in the 
Sixth Circuit or otherwise—where the Bartkus ex-
ception influenced the outcome of a case.”). 
                                                                                                    

is not a new question before the Court.... The Fifth 
Amendment’s proscription of double jeopardy has been 
invoked and rejected in over twenty cases of real or hypo-
thetical successive state and federal prosecution cases be-
fore this Court. 

Id. at 128-29 (footnote omitted). 
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The defendant in Djoumessi had been convicted in 
federal court of holding a person in involuntary ser-
vitude and of harboring an alien for financial gain. 
On appeal, he argued that his federal convictions vi-
olated the Due Process Clause because he had previ-
ously been tried in the Michigan courts for kidnap-
ping, conspiracy to kidnap, first-degree criminal sex-
ual conduct, third-degree criminal sexual conduct 
and child abuse arising from the same set of facts. 
The defendant had been convicted of third-degree 
criminal sexual conduct and child abuse and acquit-
ted of the remaining charges. The Court of Appeals 
concluded that the “sham prosecution” exception was 
inapplicable: 

[E]ven if we accept the existence of the excep-
tion, Djoumessi has not made the startling 
showing that the Federal Government was 
“merely a tool” of the State of Michigan in un-
dertaking this prosecution, somehow ceding its 
sovereign authority to prosecute and acting on-
ly because the State told it to do so. Bartkus, 
359 U.S. at 123, 79 S. Ct. 676. Djoumessi at 
most has shown cooperation between the two 
sovereigns. But that everyday development 
does not establish that the Federal Government 
has ceded its prosecutorial discretion and other 
law-enforcement powers to a State. See id. at 
123-24, 79 S. Ct. 676 (explaining that, although 
the record “establishes ... that federal officials 
acted in cooperation with state authorities, as 
is the conventional practice between the two 
sets of prosecutors throughout the country, ... 
[i]t does not sustain a conclusion that the state 
prosecution was a sham and a cover for a feder-
al prosecution”); Louisville Edible, 926 F.2d at 
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588; Clark, 254 Fed. Appx. at 533; see also, e.g., 
United States v. Rashed, 234 F.3d 1280, 1284 
(D.C. Cir. 2000) (“Bartkus acknowledges that 
extensive law enforcement and prosecutorial 
cooperation between two sovereigns does not 
make a trial by either a sham.”); United States 
v. Guzman, 85 F.3d 823, 828 (1st Cir. 1996) 
(“Cooperative law enforcement efforts between 
independent sovereigns are commendable, and, 
without more, such efforts will not furnish a le-
gally adequate basis for invoking the Bartkus 
exception to the dual sovereign rule.”). Whether 
real or not, the sham-prosecution exception was 
not established here. 

538 F.3d at 550. 

In United States v. Mardis, 600 F.3d at 694-95, 
the defendant had entered a plea of nolo contendere 
to a charge of second degree murder in state court 
and, subsequently, the United States Attorney in-
dicted him on a charge of murder of a victim on ac-
count of his race and color and his employment with 
a governmental entity. In rejecting the defendant’s 
argument that the “sham prosecution” exception to 
the dual sovereignty doctrine applied, the Court of 
Appeals explained that “[t]he agencies cooperated 
substantially in their investigations of the crimes 
and appear to have coordinated the timing of their 
prosecutions. While federal and state authorities co-
operated in the investigation of Wright’s disappear-
ance, this is an admirable use of resources that the 
courts have found not to be problematic.” Id. at 697. 
In so holding, the Court of Appeals cited with ap-
proval the Fifth Circuit’s decision in United States v. 
Angleton, 314 F.3d 767, 774 (5th Cir. 2002), which 
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applied the dual sovereignty doctrine where, “after 
the defendant had been acquitted of murder charges 
in state court, (1) the district attorney’s office itself 
had asked the U.S. Attorney’s Office to investigate 
the case; (2) a joint task force of FBI agents and local 
police officers investigated the crime; (3) two state 
assistant district attorneys involved with the state 
prosecution assisted with the second federal investi-
gation; and (4) FBI agents interviewed members of 
the state court jury that acquitted the defendant....” 
600 F.3d at 697. 

In United States v. Norwood, 2013 WL 5965330, 
at *5, the court held that the involvement of a feder-
al-state task force in both state and federal murder 
prosecutions was insufficient to establish a “sham” 
prosecution. The Court explained: 

Here, Defendant provides no evidence suggest-
ing that either sovereign retained little or no 
independent volition or decision-making in its 
prosecution. See United States v. Odom, 42 F.3d 
1389 (Table), 1994 WL 669675, at *2 (6th Cir. 
Nov. 29, 1994) (a state prosecution does not bar 
a subsequent federal prosecution even “when 
state authorities referred [defendant’s] case to 
federal authorities for prosecution as long as 
prosecutors are not acting as rubber stamps 
and exert their own discretion as to whether or 
not to prosecute.” (internal quotation marks 
and citations omitted)). 

Defendant’s speculative contention that the use 
of a joint governmental task force “represents a 
sham, successive prosecution” is without merit. 
It is well established that cooperation between 
the sovereigns in investigating and prosecuting 
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claims does not raise double jeopardy concerns. 
See, e.g., United States v. Mardis, 600 F.3d 693, 
697 (6th Cir. 2010) (“The agencies cooperated 
substantially in their investigations of the 
crimes and appear to have coordinated the tim-
ing of their prosecutions. While federal and 
state authorities cooperated in the investiga-
tion of Wright’s disappearance, this is an admi-
rable use of resources that the courts have 
found not to be problematic.”). Indeed, the use 
of a joint governmental task force has been ap-
proved by numerous courts, including the Sixth 
Circuit. See, e.g., [United States v.] McDonald, 
1996 WL 506517, at *1 [ (6th Cir. Sept. 5, 1996) 
] (“While the effects of multijurisdictional drug 
task force cases on defendants’ double jeopardy 
rights have enjoyed some place in academic lit-
erature, ... there is no evidence that the federal 
courts would reconsider this time-honored poli-
cy.”); see also United States v. Zone, 403 F.3d 
1101, 1105 (9th Cir. 2005) (no Bartkus problem 
where evidence “suggests that federal and state 
prosecutors collaborate as equal, independent 
partners in the task force’s weekly strategy ses-
sions”); United States v. Angleton, 314 F.3d 767, 
774 (5th Cir. 2002) (joint task force of FBI 
agents and local police investigating the crime 
is acceptable). 

.... 

Defendant also suggests that the timing and 
content of a plea agreement in another case in-
volving himself and an unindicted co-
conspirator suggests the dual sovereignty doc-
trine is inappropriate. However, an agreement 
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between the sovereigns regarding the timing of 
a prosecution or a possible plea deal is not 
grounds for dismissal unless there is evidence 
that one sovereign controlled the prosecution of 
the other. See, e.g., Mardis, 600 F.3d at 697; see 
also Zone, 403 F.3d at 1105 (“The Double Jeop-
ardy Clause does not prevent federal prosecu-
tors from encouraging their state counterparts 
to pursue plea bargains”); United States v. 
Aboumoussallem, 726 F.2d 906, 910 n.3 (2d Cir. 
1984) (“Even if federal prosecutors had previ-
ously agreed that the state prosecution should 
proceed first in the expectation that substantial 
punishment would be imposed, the federal 
prosecutors would not thereby be ‘manipulat-
ing’ a state prosecution in any sense that might 
implicate double jeopardy or due process con-
cerns”) (internal citation omitted). Defendant 
has provided no proof of ceding such control; 
indeed, Defendant offers no evidence whatsoev-
er beyond conjecture and speculation. Zone, 403 
F.3d at 1105 (“speculation and conjecture” will 
not suffice). 

Defendant has not provided any evidence, nor 
sufficiently alleged, that “the federal prosecutor 
manipulated the state prosecutor [ ]or ... the 
reverse.” Mardis, 600 F.3d at 697. Nor is there 
evidence or even a hint that either sovereign 
“somehow ced[ed] its sovereign authority to 
prosecute and act [ed] only because the [other 
sovereign] told it to do so.” Djoumessi, 538 F.3d 
at 550. Rather, Defendant’s allegations suggest 
that the federal, state, and local governments 
worked together in their investigations. This 
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does not suffice to warrant ignoring the dual 
sovereignty doctrine. 

Id. at *5-6 (record citations and footnote omitted).28 

Even if the Court were to assume that every fac-
tual assertion that Turner has made about the SSTF 
is accurate, there is no showing that the State of 
Tennessee ceded its authority to determine which 
cases to prosecute and proceeded to indict Turner on 
four counts of aggravated robbery because the Fed-
eral Government told it to. The proof shows only 
that, based on the evidence presented by SSTF 
members, the State chose to bring charges against 
Turner and, while those charges were pending, the 
United States Attorney announced that it would be 
charging him for the same conduct. Unlike Morris, 
Turner had not received an offer to plead to the state 
charges to avoid federal charges. The federal plea 

                                                 
28 The Norwood court distinguished the Sixth Circuit’s decision 
in Morris on the basis that “Morris did not concern double jeop-
ardy or the Bartkus exception. Indeed, the Sixth Circuit based 
its decision to dismiss on the fact that the state court plea offer 
included an agreement that Morris would not be prosecuted in 
federal court....” Id. at *5 n.5 (internal quotation marks omit-
ted). Another district court appeared to recognize the tension 
between Morris and the cases addressing the Bartkus excep-
tion, noting that “[t]he opinion of the [Morris] panel never ad-
dressed the government’s arguments that given the dual sover-
eignty doctrine of Bartkus v. Illinois, 359 U.S. 121, 79 S. Ct. 
676, 3 L.Ed. 2d 684 (1959), and the holding of Texas v. Cobb, 
532 U.S. 162, 121 S. Ct. 1335, 149 L.Ed. 2d 321 (2001), that the 
Sixth Amendment right to counsel is offense specific....” Hen-
derson v. United States, Civil No. 07-12753, Crim No. 04-80013, 
2009 WL 1883535, at *14 (E.D. Mich. June 30, 2009) (report 
and recommendation adopted by district court). 
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offer was not intended to resolve the pending state 
charges.29 

Therefore, the Court HOLDS that Turner’s Sixth 
Amendment rights had not attached when he reject-
ed the Government’s pre-indictment fifteen-year plea 
offer. Turner’s § 2255 Motion is DENIED. 

IV. APPEAL ISSUES 

Twenty-eight U.S.C. § 2253(a) requires the dis-
trict court to evaluate the appealability of its deci-
sion denying a § 2255 motion and to issue a certifi-
cate of appealability (“COA”) “only if the applicant 
has made a substantial showing of the denial of a 
constitutional right.” 28 U.S.C. § 2253(c)(2); see also 
Fed. R. App. P. 22(b). No § 2255 movant may appeal 
without this certificate. 

A COA may issue only if the petitioner has made 
a substantial showing of the denial of a constitution-

                                                 
29 The documents submitted by Turner suggest that one reason 
he did not accept the Government’s initial, fifteen-year offer 
was his concern that his federal sentence would not run con-
currently with the state sentence he had been negotiating. (See 
Letter from William D. Massey to AUSA Lorraine Craig at 1, 
dated Apr. 23, 2010, ECF No. 18-7 (“Lorna and I undertook 
representation of Mr. Turner by contract dated September 23, 
2008. He was in state custody and had the federal charges 
pending based on the same facts. The state wanted him to 
plead to the [sic] their charges, which Mr. Turner was not ad-
verse [sic] to, but they did not want to move primary custody to 
the federal government first so the cases could run concurrent-
ly. As such we were in an untenable position. If the federal gov-
ernment did not acquire primary jurisdiction before a plea in 
federal court, the state time and federal time would be served 
consecutively. This was not the intention of either side.”).) This 
conflict between state and federal prosecutors undermines the 
argument that the state prosecution of Turner was a “sham.” 
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al right, and the COA must indicate the specific is-
sue(s) which satisfy the required showing. 28 U.S.C. 
§§ 2253(c)(2) & (3). A “substantial showing” is made 
when the movant demonstrates that “reasonable ju-
rists could debate whether (or, for that matter, agree 
that) the petition should have been resolved in a dif-
ferent manner or that the issues presented were ad-
equate to deserve encouragement to proceed fur-
ther.” Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) 
(internal quotation marks and citation omitted); see 
also Henley v. Bell, 308 Fed.Appx. 989, 990 (6th Cir. 
2009) (per curiam) (same). A COA does not require a 
showing that the appeal will succeed. Miller-El, 537 
U.S. at 337; Caldwell v. Lewis, 414 Fed.Appx. 809, 
814-15 (6th Cir. 2011) (same). Courts should not is-
sue a COA as a matter of course. Bradley v. Birkett, 
156 Fed.Appx. 771, 773 (6th Cir. 2005). 

There can be no question that the issue raised in 
Movant’s § 2255 Motion is meritless for the reasons 
previously stated. Because any appeal by Movant on 
the issue raised in his § 2255 Motion does not de-
serve attention, the Court DENIES a certificate of 
appealability. 

The Sixth Circuit has held that the Prison Litiga-
tion Reform Act of 1995, 28 U.S.C. §§ 1915(a)-(b), 
does not apply to appeals of orders denying § 2255 
motions. Kincade v. Sparkman, 117 F.3d 949, 951 
(6th Cir. 1997). Rather, to appeal in forma pauperis 
in a § 2255 case, and thereby avoid the appellate fil-
ing fee required by 28 U.S.C. §§ 1913 and 1917, the 
prisoner must obtain pauper status pursuant to Fed-
eral Rule of Appellate Procedure 24(a). Kincade, 117 
F.3d at 952. Rule 24(a) provides that a party seeking 
pauper status on appeal must first file a motion in 
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the district court, along with a supporting affidavit. 
Fed. R. App. P. 24(a)(1). However, Rule 24(a) also 
provides that if the district court certifies that an 
appeal would not be taken in good faith, or otherwise 
denies leave to appeal in forma pauperis, the prison-
er must file his motion to proceed in forma pauperis 
in the appellate court. See Fed. R. App. P. 24(a) (4)-
(5). 

In this case, for the same reasons the Court denies 
a certificate of appealability, the Court determines 
that any appeal would not be taken in good faith. It 
is therefore CERTIFIED, pursuant to Federal Rule 
of Appellate Procedure 24(a), that any appeal in this 
matter would not be taken in good faith. Leave to 
appeal in forma pauperis is DENIED.30 

IT IS SO ORDERED this 9th day of September, 
2015. 

  
  

                                                 
30 If Movant files a notice of appeal, he must also pay the full 
$505 appellate filing fee or file a motion to proceed in forma 
pauperis and supporting affidavit in the Sixth Circuit Court of 
Appeals within 30 days. 
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APPENDIX D 

United States District Court 
Western District of Tennessee 

Western Division 

JOHN R. TURNER, Petitioner 
v. 

UNITED STATES OF AMERICA, Respondent 

Cv. 12-2266-SHM 
Cr. 08-20302-SHM 

 
JUDGMENT 

Decision by Court. This action came for considera-
tion before the Court. The issues have been duly 
considered and a decision has been rendered. 

IT IS ORDERED AND ADJUDGED that this 
action is dismissed in accordance with the Order, 
docketed September 9, 2015, denying the motion 
pursuant to 28 U.S.C. § 2255. The issuance of a cer-
tificate of appealability under amended 28 U.S.C. 
§ 2253 is denied. Any appeal in this matter by Peti-
tioner, proceeding in forma pauperis, is not taken in 
good faith. 

 
APPROVED: 
 
/s/ Samuel H. Mays, Jr. 
United States District Judge 
 
September 9, 2015 
 


