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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

United States of America v. Zenaido
Renteria, Jr.

No. 17-2079

Petitioner Zenaido Renteria was involved in a drug
trafficking conspiracy that conducted business in
Pennsylvania and California. He was convicted at
trial in the Eastern District of Pennsylvania of one
count of conspiracy to distribute 500 grams or more of
methamphetamine and one kilogram or more of her-
oin in violation of 21 U.S.C. § 846. He was sentenced
to 153 months’ imprisonment and five years of super-
vised release.

Renteria now appeals, arguing that the Eastern
District of Pennsylvania was not a proper venue for
his case because it was not reasonably foreseeable to
him that conduct in furtherance of the conspiracy
would have occurred there. He also claims that the
District Court gave incorrect jury instructions and
that the District Court erred in its calculation of his
offense level under the Sentencing Guidelines
(“Guidelines”). Because we choose not to adopt a “rea-
sonable foreseeability” test for venue, we conclude
that the Eastern District of Pennsylvania was an ap-
propriate venue for Renteria’s case. We also conclude
that the District Court’s jury instructions were proper
and that it did not err in its Guidelines calculation.
Accordingly, we will affirm in all respects.
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A. The Investigation

In May 2015, Homeland Security Investigations
Special Agent Jeffrey Kuc posed undercover as a
methamphetamine and heroin trafficker in southeast-
ern Pennsylvania. In this role, Kuc communicated
over the phone with two men, known to him as Cejas
and Juan, who used telephone numbers with Mexican
country codes. From his location in the Eastern Dis-
trict of Pennsylvania, Kuc arranged for Cejas and
Juan to send two kilograms of methamphetamine to a
mailbox in Springfield, Pennsylvania. The men agreed
that Kuc would pay $30,000 for the drugs. They also
agreed that after he received the methamphetamine,
Kuc would deposit $2,000 into a bank account pro-
vided by Cejas. Kuc would then pay the remaining
$28,000 in cash when he traveled to California shortly
thereafter to purchase heroin and more methamphet-
amine.

Kuc received the methamphetamine shipment on
May 29, 2015, and he deposited $2,000 in an agreed-
upon bank account the following day in Philadelphia.
On June 3, 2015, Kuc traveled to Los Angeles and
spoke to Cejas, who informed him that he would direct
his contact in the area to reach out to Kuc.

Later that day, Kuc received a phone call from
Renteria. After some negotiating, the two men formu-
lated a plan to exchange methamphetamine and her-
oin for $146,500—the value of the new drugs Kuc
would receive plus the $28,000 he owed for the prior
Pennsylvania methamphetamine shipment. The next
day, the men discussed a meeting time, and Renteria
expressed that he was rushing to prepare for the
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transaction, explaining, “they just told me this yester-
day.”! Later, the men met at a fast food restaurant in
Huntington Beach, California. There, after Kuc saw
the drugs and gave other agents a pre-arranged sig-
nal, Renteria was arrested.

B. District Court Proceedings

Within a week of Renteria’s arrest, a grand jury
convened in the Eastern District of Pennsylvania re-
turned a two-count indictment that charged him with
conspiracy to distribute 500 grams or more of meth-
amphetamine and one kilogram or more of heroin in
violation of 21 U.S.C. § 846 (“count one”) and posses-
sion with intent to distribute 500 grams or more of
methamphetamine and one kilogram or more of her-
oin in violation of 21 U.S.C. § 841(a)(1) and 18 U.S.C.
§ 2 (“count two”).

Renteria, a California resident, filed a Motion to
Change Venue requesting that his case be transferred
to California, but the Motion was denied by the Dis-
trict Court.2 He then moved to dismiss both counts one
and two for lack of venue. The Government conceded
that count two should be dismissed, but the District
Court denied the motion with respect to count one.

Renteria proceeded to trial on count one in the
Eastern District of Pennsylvania. At trial, the District
Court instructed the jury regarding venue, explaining
in part:

The government does not need to prove that the
defendant himself was present in this district,

1 App. at 262.

2 Renteria is not appealing the denial of his Motion to Change
Venue because, as he admits in his briefing, the Motion did not
include the proper law or relevant facts.
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instead [venue] can be established in this dis-
trict if a co-conspirator has committed an act in
furtherance of the conspiracy here even if the
defendant did not know or did not reasonably
foresee that the act occurred or would occur in
this district.3

Renteria was convicted. Prior to sentencing, the
Probation Office calculated Renteria’s Guidelines
range to be 151 to 188 months of imprisonment. In cal-
culating the Guidelines range, the Probation Office
determined Renteria’s offense level by considering the
quantities of heroin and methamphetamine that
Renteria attempted to deliver to Kuc in California, as
well as the quantity of methamphetamine shipped to
Kuc in Springfield, Pennsylvania. Ultimately, after
accounting for Renteria’s minor role in the conspiracy,
the Probation Office determined that Renteria had a
total offense level of 34 and was in criminal history
category I.

At Renteria’s sentencing hearing, the District
Court adopted the Probation Office’s Guidelines calcu-
lation and explained that the applicable Guidelines
range was 151 to 188 months of imprisonment. Nei-
ther side objected, although the Government con-
tended that a reduction for being a minor participant
should not be given. The District Court imposed a sen-
tence of 153 months’ imprisonment and five years’ su-
pervised release. Soon thereafter, Renteria appealed.4

3 Id. at 155.

4 The District Court had jurisdiction under 18 U.S.C. § 3231.
We have jurisdiction under 28 U.S.C. § 1291 and under 18 U.S.C.
§ 3742(a).
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II

We will address each of Renteria’s three issues on
appeal in turn, beginning with venue.> Although
Renteria urges us to adopt a reasonable foreseeability
test to analyze venue in conspiracy cases, we decline
to do so.

Venue is a concept that stems from the Consti-
tution itself, which “twice safeguards the defendant’s
venue right.”¢ First, Article III mandates that “[t]he
Trial of all Crimes . . . shall be held in the State where
the said Crimes shall have been committed.”” Second,
the Sixth Amendment reiterates, “[iln all criminal
prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been
committed.”® The Federal Rules of Criminal Proce-
dure incorporate the Constitution’s conception of
venue in Rule 18, which explains that the Govern-
ment “must prosecute an offense in a district where
the offense was committed.”

As we have previously explained, “Congress may
prescribe specific venue requirements for particular
crimes.”t0 In that vein, in 18 U.S.C. § 3237(a), Con-
gress provided that continuing offenses, including
conspiracy, can be “prosecuted in any district in which

5 Our review of the District Court’s decision regarding venue
is plenary. United States v. Auernheimer, 748 F.3d 525, 532 (3d
Cir. 2014). The Government must prove that venue is proper by
a preponderance of the evidence. Id. at 533.

6  United States v. Cabrales, 524 U.S. 1, 6 (1998).

7 U.S. Const. art III, § 2, cl. 3.

8 Id. amend. VL

9  Fed. R. Crim. P. 18.

10 Auernheimer, 748 F.3d at 532.
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such offense was begun, continued, or completed.”!!
We have further clarified that “[iln addition, venue
can be established wherever a co-conspirator has com-
mitted an act in furtherance of the conspiracy.”!2

It is in this legal landscape that Renteria argues
that venue was not properly laid in the Eastern Dis-
trict of Pennsylvania in his case. On a broad level,
Renteria urges us to conclude that in order to estab-
lish venue in a particular district in a conspiracy case
under § 3237(a), it must have been reasonably fore-
seeable to the defendant that an act in furtherance of
the conspiracy would have occurred in the district. He
claims that adopting such a reasonable foreseeability
test 1s required by the Constitution.

Assuming that we adopt a reasonable foreseeabil-
ity test, Renteria contends that the Eastern District of
Pennsylvania was not a proper venue because “it was
not reasonably foreseeable to [him] that an act in fur-
therance of the conspiracy would be committed
[there].”13 He asserts that he could not have foreseen
the events that took place in Pennsylvania because he
did not join the conspiracy until June 3, 2015—after
his co-conspirators had directed phone calls and
shipped methamphetamine to Kuc in Pennsylvania—
and because all of his actions occurred in California.

Whether to adopt a reasonable foreseeability test
to determine if venue has been laid properly in a con-
spiracy case under § 3237(a) is an issue of first impres-
sion for our Court. Although the Second Circuit has

11 18 U.S.C. § 3237(a) (2012).
12 United States v. Perez, 280 F.3d 318, 329 (3d Cir. 2002).
13 Appellant’s Br. at 13.
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concluded that a reasonable foreseeability test is re-
quired to establish venue,4 the Ninth Circuit has re-
jected the test in the context of § 3237(a),!®> and the
Fourth Circuit has rejected it in the context of a simi-
lar venue statute, 15 U.S.C. § 78aa.16 We now decline
to adopt a reasonable foreseeability test as well.

To begin, we conclude that we need not adopt a rea-
sonable foreseeability test because neither the text of
the Constitution nor of § 3237(a) requires it. In fact,
the Constitution and § 3237(a) focus solely on where
the offense occurred and do not even reference fore-
seeability.1” As the Fourth Circuit explained in United
States v. Johnson, albeit in connection with the venue
statute for securities offenses,!®8 “[i]f Congress had
wanted to limit venue to those districts where the de-
fendant could have reasonably foreseen [the] criminal
conduct taking place, it could have easily done so. In-
stead, it enacted a broad venue provision, one that

14 United States v. Svoboda, 347 F.3d 471, 483 (2d Cir. 2003)
(adopting a reasonable foreseeability test).

15 United States v. Gonzalez, 683 F.3d 1221, 1226 (9th Cir.
2012) (“Simply put, section 3237(a) does not require foreseeabil-
ity to establish venue for a continuous offense.”).

16 United States v. Johnson, 510 F.3d 521, 527 (4th Cir. 2007)
(rejecting a reasonable foreseeability test in the context of 15
U.S.C. § 78aa, the venue statute for securities offenses). We also
note that the Sixth Circuit declined to adopt a reasonable fore-
seeability test to establish venue under § 3237(a) in an un-
published opinion. United States v. Castaneda, 315 F. App’x 564,
570 (6th Cir. 2009) (“We decline to adopt foreseeability as an ad-
ditional element of venue at this time.”).

17 See U.S. Const. art III, § 2, cl. 3; id. amend. VI; 18 U.S.C. §
3237(a).

18 15 U.S.C. § 78aa provides that for securities offenses, “[a]ny
criminal proceeding may be brought in the district wherein any
act or transaction constituting the violation occurred.”
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lacked any reference to a defendant’s mental state or
predictive calculus.”t9

Just as we conclude that the Constitution and §
3237(a) do not explicitly provide for a reasonable fore-
seeability requirement, we also choose not to imply
one. As we have previously explained, venue is “an el-
ement more akin to jurisdiction than to the substan-
tive elements of the crime,”?0 and “mens rea require-
ments typically do not extend to the jurisdictional el-
ements of a crime.”?! Like the Ninth Circuit in reject-
ing a reasonable foreseeability test in United States v.
Gonzalez, we see no reason to diverge from these prin-
ciples here.22

In addition, the fact that the Second Circuit has
adopted a reasonable foreseeability requirement to es-
tablish venue does not persuade us that we should do
so. In United States v. Svoboda,?? the Second Circuit
examined two cases, United States v. Kim?* and

19 Johnson, 510 F.3d at 527.

20 Perez, 280 F.3d at 330 (quoting United States v. Massa, 686
F.2d 526, 530 (7th Cir. 1982)).

21 United States v. Moyer, 674 F.3d 192, 208 (3d Cir. 2012)
(quoting United States v. Cooper, 482 F.3d 658, 664 (4th Cir.
2007)).

22 Gonzalez, 683 F.3d at 1226 (“[V]enue is similar in nature to
a jurisdictional element, and typically lacks any sort of explicit
knowledge or foreseeability prerequisite.” (quoting Johnson, 510
F.3d at 527)). See also Johnson, 510 F.3d at 527 (“We are espe-
cially reluctant to imply a foreseeability requirement in light of
the fact that it ‘is well settled that mens rea requirements typi-
cally do not extend to the jurisdictional elements of a crime.”
(quoting United States v. Cooper, 482 F.3d 658, 664 (4th Cir.
2007)).

23 347 F.3d 471.

24 246 F.3d 186 (2d Cir. 2001).
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United States v. Bezmalinovic,25 and concluded that
such cases demonstrate that “venue is proper in a dis-
trict where (1) the defendant intentionally or know-
ingly causes an act in furtherance of the charged of-
fense to occur in the district of venue or (2) it is fore-
seeable that such an act would occur in the district of
venue.”26 Significantly, however, neither Svoboda nor
Kim nor Bezmalinovic actually explains why reasona-
ble foreseeability is required to establish venue under
the Constitution. Rather, the cases seem to derive the
reasonable foreseeability test from a generous reading
of prior Second Circuit precedent.2? In fact, even the
Second Circuit itself has recently acknowledged that
“[o]ther Circuits have not adopted such a require-
ment” and admitted that Svoboda, its “seminal case”
on the issue, “identified a foreseeability requirement
without extensive analysis.”28 Accordingly, the Second
Circuit’s opinions do not persuade us to adopt a rea-
sonable foreseeability test.

We are also not convinced by Renteria’s argument
that a reasonable foreseeability test is necessary to
comply with the Constitution’s venue provisions be-
cause it promotes the policy behind them—protecting
“against the unfairness and hardship involved when
an accused is prosecuted in a remote place.”29
“[U]nfairness is generally not a concern when a de-
fendant is tried in a district ‘wherein the crime shall

25 962 F. Supp. 435 (S.D.N.Y. 1997).

26 Svoboda, 347 F.3d at 483.

27 See Bezmalinovic, 962 F. Supp. at 438-41; Kim, 246 F.3d at
193.

28 United States v. Kirk Tang Yuk, 885 F.3d 57, 69 n.2 (2d Cir.
2018).

29 Auernheimer, 748 F.3d at 540 (quoting United States v.
Cores, 356 U.S. 405, 407 (1958)).
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have been committed.”30 Thus, because § 3237(a) lim-
its venue to “any district in which such offense was
begun, continued, or completed,” it is unnecessary for
us to adopt a reasonable foreseeability test to protect
the accused.3! Furthermore, defendants who wish to
be prosecuted in a venue other than the one the Gov-
ernment has chosen can file a motion to transfer
venue under Rule 21 of the Federal Rules of Criminal
Procedure, which provides for transfers for both prej-
udice and convenience.32 This further convinces us
that we need not adopt a reasonable foreseeability test
to ensure that defendants are not being prosecuted in
venues that are unfair to them.33

For the foregoing reasons, we decline to adopt a
reasonable foreseeability requirement to establish
venue in conspiracy cases under § 3237(a). Accord-
ingly, we conclude that the Eastern District of Penn-
sylvania was a proper venue for Renteria’s case. Alt-
hough Renteria himself did not act in the Eastern Dis-
trict of Pennsylvania or direct any of his actions there,
his co-conspirators sent methamphetamine to Kuc

30 United States v. Rommy, 506 F.3d 108, 119 (2d Cir. 2007)
(quoting U.S. Const. amend. VI).

31 18 U.S.C. § 3237(a).

32 Fed. R. Crim. P. 21. As discussed above, Renteria filed a mo-
tion under Rule 21(b), but the District Court denied it because it
was not sufficiently supported by law and facts. He does not ap-
peal the denial here. See supra note 16.

33 We also reject Renteria’s argument that a reasonable fore-
seeability test should be adopted to create consistency with the
principles of co-conspirator liability set forth in Pinkerton v.
United States, 328 U.S. 640 (1946). In short, venue, an element
more akin to jurisdiction than anything else, see supra p. 9, and
co-conspirator liability are significantly different concepts that
do not necessitate the same law.
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there and directed phone calls to him there.3* These
activities constitute overt acts in furtherance of the
conspiracy that are certainly sufficient to establish
venue under § 3237(a).3°

I

We now turn to Renteria’s challenge to the District
Court’s jury instructions. As discussed above, the Dis-
trict Court instructed the jury in relevant part:

The government does not need to prove that the
defendant himself was present in this district,
instead [venue] can be established in this dis-
trict if a co-conspirator has committed an act in
furtherance of the conspiracy here even if the
defendant did not know or did not reasonably
foresee that the act occurred or would occur in
this district.36

Renteria’s only argument regarding the jury instruc-
tions is that the District Court should not have in-
structed the jury that venue could be laid “even if the
defendant did not know or did not reasonably foresee

34 See Perez, 280 F.3d at 329 (“[V]enue can be established wher-
ever a co-conspirator has committed an act in furtherance of the
conspiracy.”).

35 See, e.g., Gonzalez, 683 F.3d at 1225 (explaining that a confi-
dential informant’s presence in the Northern District of Califor-
nia during telephone calls with a co-conspirator “sufficed to es-
tablish venue there on the conspiracy charge”); United States v.
Cordero, 668 F.2d 32, 43-44 (1st Cir. 1981) (concluding that
venue was appropriate in Puerto Rico when an undercover law
enforcement agent was located there and spoke to the conspira-
tors on the phone there).

36 App. at 155.
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that [an act in furtherance of the conspiracy] occurred
or would occur in this district.”37

Because we do not adopt a reasonable foreseeabil-
ity test for venue under § 3237(a), we conclude that
the District Court’s jury instructions were proper.

IV

Lastly, we will address Renteria’s appeal of his
sentence. As mentioned above, before Renteria’s sen-
tencing hearing, the Probation Office calculated
Renteria’s Guidelines range and included the drugs
Renteria’s co-conspirators sent to Kuc in Pennsylva-
nia as part of the calculation. At sentencing, the Dis-
trict Court adopted the Probation Office’s Presentence
Report without objection from Renteria, and he was
sentenced to 153 months’ imprisonment. Renteria
now claims that the methamphetamine sent to Penn-
sylvania should not have been included in the calcula-
tion of his base offense level under the Guidelines. He
argues that without including the Pennsylvania ship-
ment, his Guidelines range would have been 121 to
151 months instead of 151 to 188 months.

Because Renteria did not object to the Guidelines
calculation at his sentencing, we review the District
Court’s decision for plain error.3® Under the Guide-
lines, a defendant’s base offense level is calculated
based, among other things, on “all acts and omissions

37 Id.
38 United States v. Knight, 266 F.3d 203, 206 (3d Cir. 2001).
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committed, aided, abetted, counseled, commanded, in-
duced, procured, or willfully caused by the defend-
ant.”39

In this case, Renteria directly participated in the
transaction involving the methamphetamine shipped
to Pennsylvania because he agreed to collect most of
the money for such drugs when he met Kuc in Califor-
nia. Accordingly, we conclude that it was not plain er-
ror for the District Court to determine that Renteria
aided and/or abetted the transaction. Therefore, it
was also not plain error for the District Court to in-
clude the shipped methamphetamine in its calcula-
tion of Renteria’s base offense level for sentencing. We
will affirm Renteria’s sentence.

\%

For the foregoing reasons, we decline to adopt a
reasonable foreseeability test to establish venue un-
der § 3237(a). We therefore conclude that the Eastern
District of Pennsylvania was a proper venue for
Renteria’s case and that the District Court’s jury in-
structions were proper. We will also affirm Renteria’s
sentence of 153 months’ imprisonment.

39 Guidelines § 1B1.3(a)(1)(A).
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APPENDIX B

UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

United States of America v. Zenaido
Renteria, Jr.

No. 2:15-cr-00241
JUDGMENT IN A CRIMINAL CASE

THE DEFENDANT:

was found guilty on count ONE after a plea of
not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Offense
Section Nature of Offense Ended Count

21:846  Conspiracy to dis- 6/30/2015 1
tribute metham-
phetamine and
heroin

The defendant is sentenced as provided in pages 2
through 6 of this judgment. The sentence is imposed
pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant must notify the
United States attorney for this district within 30 days
of any change of name, residence, or mailing address
until all fines, restitution, costs, and special assess-
ments imposed by this judgment are fully paid. If or-
dered to pay restitution, the defendant must notify the
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court and United States attorney of material changes
1n economic circumstances.

5/10/2017
Date of Imposition of Judgment

s/

Signature of Judge

IMPRISONMENT

The defendant is hereby committed to the custody
of the Federal Bureau of Prisons to be imprisoned for
a total term of:

On count one of the indictment, the defendant

is sentenced to imprisonment for a term of 153
MONTHS with CREDIT FOR TIME SERVED
WHILE IN FEDERAL CUSTODY.

The court makes the following recommendations to
the Bureau of Prisons:

The defendant participate in an education pro-
gram to obtain a GED.

The defendant receive drug and alcohol treat-
ment and counseling.

The defendant be designated to a facility near
Perris, California.

The defendant is remanded to the custody of the
United States Marshal.
SUPERVISED RELEASE

Upon release from imprisonment, the defendant
shall be on supervised release for a term of:

FIVE YEARS.
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The defendant must report to the probation office
in the district to which the defendant is released
within 72 hours of release from the custody of the Bu-
reau of Prisons.

The defendant shall not commit another federal,
state or local crime.

The defendant shall not unlawfully possess a con-
trolled substance. The defendant shall refrain from
any unlawful use of a controlled substance. The de-
fendant shall submit to one drug test within 15 days
of release from imprisonment and at least two periodic
drug tests thereafter, as determined by the court.

The defendant shall not possess a firearm, ammu-
nition, destructive device, or any other dangerous
weapon.

The defendant shall cooperate in the collection of
DNA as directed by the probation officer.

If this judgment imposes a fine or restitution, it is
a condition of supervised release that the defendant
pay in accordance with the Schedule of Payments
sheet of this judgment.

The defendant must comply with the standard con-
ditions that have been adopted by this court as well as
with any additional conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1) the defendant shall not leave the judicial district
without the permission of the court or probation of-
ficer;

2) the defendant shall report to the probation of-
ficer in a manner and frequency directed by the court
or probation officer;



17a

3) the defendant shall answer truthfully all inquir-
1es by the probation officer and follow the instructions
of the probation officer;

4) the defendant shall support his or her depend-
ents and meet other family responsibilities;

5) the defendant shall work regularly at a lawful
occupation, unless excused by the probation officer for
schooling, training, or other acceptable reasons;

6) the defendant shall notify the probation officer
at least ten days prior to any change in residence or
employment;

7) the defendant shall refrain from excessive use of
alcohol and shall not purchase, possess, use, distrib-
ute, or administer any controlled substance or any
paraphernalia related to any controlled substances,
except as prescribed by a physician;

8) the defendant shall not frequent places where
controlled substances are illegally sold, used, distrib-
uted, or administered;

9) the defendant shall not associate with any per-
sons engaged in criminal activity and shall not associ-
ate with any person convicted of a felony, unless
granted permission to do so by the probation officer;

10) the defendant shall permit a probation officer
to visit him or her at any time at home or elsewhere
and shall permit confiscation of any contraband ob-
served in plain view of the probation officer;

11) the defendant shall notify the probation officer
within seventy-two hours of being arrested or ques-
tioned by a law enforcement officer;
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12) the defendant shall not enter into any agree-
ment to act as an informer or a special agent of a law
enforcement agency without the permission of the
court; and

13) as directed by the probation officer, the defend-
ant shall notify third parties of risks that may be oc-
casioned by the defendant's criminal record or per-
sonal history or characteristics and shall permit the
probation officer to make such notifications and to
confirm the defendant's compliance with such notifi-
cation requirement.

ADDITIONAL SUPERVISED RELEASE TERMS

While on supervised release, the defendant shall
not commit another federal, state, or local crime, shall
be prohibited from possessing a firearm or other dan-
gerous device, shall not possess an illegal controlled
substance and shall comply with the other standard
conditions that have been adopted by this Court. The
defendant must submit to one drug test within 15
days of commencement of supervised release and at
least two tests thereafter as determined by the proba-
tion officer.

The defendant shall submit to the collection of
DNA sample from the defendant at the direction of the
United States Probation Office, pursuant to section 3
of the DNA Analysis Backlog Elimination Act of 2000
(42 U.S.C., Section14135a).

In addition, the defendant shall comply with the
following special conditions:

— The defendant shall refrain from the use of al-
cohol and shall submit to testing to ensure com-
pliance. It is further ordered that the defendant
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shall participate in alcohol treatment and abide
by the rules of any such program until satisfac-
torily discharged.

The defendant shall participate in a program at
the direction of the probation officer aimed at
obtaining a GED, learning a vocation, or im-
proving the defendant's literacy, education
level, or employment skills in order to develop
or improve skills needed to obtain and maintain
gainful employment. The defendant shall re-
main in any recommended program until com-
pleted or until such time as the defendant is re-
leased from attendance by the probation officer.

The Court finds that the defendant does not have

the ability to pay a fine. The Court will waive the fine

in this case.

It is further ordered that the defendant shall pay

to the United States a total special assessment of

$100, which shall be due immediately.

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal mone-

tary penalties under the schedule of payments on

Sheet 6.

Assessment

TOTALS $ 100.00
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SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay,
payment of the total criminal monetary penalties is
due as follows:

Special instructions regarding the payment of
criminal monetary penalties:

The defendant is ordered to pay the United
States a special assessment in the amount of
$100, which shall be due immediately.

Unless the court has expressly ordered otherwise,
if this judgment imposes imprisonment, payment of
criminal monetary penalties is due during the period
of imprisonment. All criminal monetary penalties, ex-
cept those payments made through the Federal Bu-
reau of Prisons' Inmate Financial Responsibility Pro-
gram, are made to the clerk of the court.

The defendant shall receive credit for all payments
previously made toward any criminal monetary pen-
alties imposed.

The defendant shall forfeit the defendant’s interest
in the following property to the United States:

a silver Toyota Camry, bearing California reg-
istration number 7TKMUG662; any property con-
stituting, or derived from, proceeds obtained di-
rectly or indirectly from the commission of such
offenses, including but not limited to: $148,500.

Payments shall be applied in the following order:
(1) assessment, (2) restitution principal, (3) restitu-
tion interest, (4) fine principal, (5) fine interest, (6)
community restitution, (7) penalties, and (8) costs, in-
cluding cost of prosecution and court costs.



21a
APPENDIX C

UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

United States of America v. Zenaido
Renteria, Jr.

No. 2:15-cr-00241

ORDER

AND NOW, this 1st day of November 2016, upon
consideration of the motion to dismiss indictment for
lack of venue, (Doc. 51), filed by Defendant Zenaido
Renteria, Jr. (“Defendant”), and the Government’s re-
sponse, (Doc. 53), it is hereby ORDERED that Defend-
ant’s motion is GRANTED, in part, and Count Two
only of the Indictment is dismissed, without prejudice,
as to Defendant Renteria.l

1 On June 10, 2015, a federal grand jury returned an indict-
ment against Defendant Zenaido Renteria, Jr., charging him
with conspiracy to distribute 500 grams or more of methamphet-
amine and one kilogram or more of heroin, in violation of 21
U.S.C. § 846 (“Count One”); and possession with intent to distrib-
ute 500 grams or more of methamphetamine and one kilogram
or more of heroin, in violation of 21 U.S.C. § 841(a)(1) and
(b)(1)(A), and aiding and abetting, in violation of 18 U.S.C. § 2
(“Count Two”). On October 10, 2016, Defendant filed the instant
motion to dismiss the indictment on the ground that this district
1s not the proper venue for the prosecution of these charges. The
Government filed a response on October 28, 2016, in which it
concedes that venue is not proper as to Count Two. Therefore,
Defendant’s motion as to Count Two is granted, and Count Two
of the indictment is dismissed, without prejudice.

As to the conspiracy charged in Count One, however, the
Government argues that the Eastern District of Pennsylvania is
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a proper venue for the prosecution because overt acts in further-
ance of the conspiracy were committed in this district. This Court
agrees, and primarily relies on United States v. Auernheimer, 748
F.3d 525 (3d Cir. 2014) and the case law cited therein. In Aurn-
heimer, the Third Circuit noted that a defendant’s venue right is
protected by the Constitution.

Article III requires that “the Trial of all Crimes . . . shall
be held in the State where the said Crimes shall have
been committed,” U.S. Const. art. III, § 2, cl. 3. The Sixth
Amendment further provides that “[i]n all criminal pros-
ecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district
wherein the crime shall have been committed.” Id.
amend. VI. This guarantee is codified in the Federal
Rules of Criminal Procedure, which require that “the
[GJovernment must prosecute an offense in a district
where the offense was committed.” Fed. R. Crim. P. 18.

Auernheimer, 748 F.3d at 532. When determining proper venue,
a court must determine the crime’s locus delicti, i.e., the “place
where an offense was committed.” Id. (citations omitted). “[T]he
locus delicti must be determined from the nature of the crime al-
leged and the location of the act or acts constituting it.” United
States v. Anderson, 328 U.S. 699, 703 (1946). To perform this in-
quiry, a court “must [1] initially identify the conduct constituting
the offense . . . and then [2] discern the location of the commission
of the criminal acts.” United States v. Rodriguez-Moreno, 526
U.S. 275, 279 (1999).

Continuing offenses, such as conspiracy, that are “begun
in one district and completed in another, or committed in
more than one district, may be inquired of and prosecuted
in any district in which such offense was begun, contin-
ued, or completed.” 18 U.S.C. § 3237(a). In the context of
a conspiracy charge, “venue can be established wherever
a co-conspirator has committed an act in furtherance of
the conspiracy.” The Government must prove venue by a
preponderance of the evidence.

In performing [such a] venue inquiry, [a court] must be
careful to separate “essential conduct elements” from “cir-
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cumstance element[s].” . . . Only “essential conduct ele-
ments” can provide the basis for venue; “circumstance el-
ements” cannot.

Auernheimer, 748 F.3d at 533 (case citations omitted).

Defendant contends that venue is improper as to the conspir-
acy charge in Count One of the Indictment because it was not
foreseeable that he could be charged in the Eastern District of
Pennsylvania for his involvement in the conspiracy. This Court
finds that this argument lacks merit. Neither 18 U.S.C. § 3237(a)
nor Third Circuit precedent impose a requirement that it must
have been known or reasonably foreseeable to the defendant that
his co-conspirators have committed or would commit overt acts
in furtherance of the conspiracy in any given district to establish
venue in that district with respect to that defendant. See United
States v. Parrilla, 2014 WL 7496319, at *12, n.4 (S.D.N.Y. Dec.
23, 2014) (noting that “the Second Circuit appears to be alone
among its sister circuits in applying a foreseeability requirement
to venue.”).

Rather, venue can be established “wherever a co-conspirator
has committed an act in furtherance of the conspiracy.” United
States v. Perez, 280 F.3d 318, 329 (3d Cir. 2002). Count One of
the Indictment alleges that Defendant’s co-conspirators made
various phone calls to an undercover agent in this district for the
purpose of arranging two drug transactions, and mailed approx-
imately two kilograms of methamphetamine to an address lo-
cated in this district. Accordingly, venue is proper here even if
Defendant never set foot in this district or lacked actual
knowledge that an overt act occurred or would occur in this dis-
trict. See United States v. Hull, 419 F.3d 762, 768-69 (8th Cir.
2005) (finding venue proper in district where defendant did not
know co-conspirator was distributing drugs because defendant
“assumed the risk” and exposed himself to many venues by
providing co-conspirator with large shipments of drugs). Venue
1s appropriate in this district because the offense was “begun,
continued, or completed” in this district, which is all that is re-
quired by 18 U.S.C. § 3237(a) and Third Circuit precedent to es-
tablish venue. Thus, Count One of the Indictment is properly be-
fore this Court. Therefore, Defendant’s motion to dismiss Count
One of the Indictment is denied.
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BY THE COURT:

/sl Nitza I. Quiniones Alejandro

NITZA I. QUINONES ALEJANDRO
Judge, United States District Court




