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TO THE HONORABLE SAMUEL A. ALITO, JR., ASSOCIATE JUSTICE OF THE
SUPREME COURT OF THE UNITED STATES AND CIRCUIT JUSTICE FOR THE
FIFTH CIRCUIT:
Pursuanf to this Court’s Rule 13.5, TOTAL Gas & Power North America, Inc.
(“T'GPNA”), Aaron Trent Hall, and Therese Nguyen Tran (collectively, “Plaintiffs”)
- respectfully request a 30-day extension of time, to and inéluding January 5, 2018,
within which to file a petition for a writ of certiorari to the United Statés Court of
Appeals for the Fifth Circuit.”
The court of appeals entered its judgment on June 8, 2017, TGPNA v. FERC,
859 F.3d 325 (5th‘ Cir. 2017) (Add. 1la-16a), and Plaintiffs’ timely petition for
rehearing was denied on August 8, 2017, Order, No. 16-20642, Document 514107 333
(5th Cir. Aug. 8, 2017) (Add. 17a-18a). The time in which to file a petition for a writ
of certiorari was originally set to expire on November 6, 2017. On October 30, 2017,
Your Honor granted a 30-day extension, extending the time to file a petition for a writ
of certiorari to December 6, 2017. This Court’s jurisdiction would be invoked under
28 U.S.C. § 1254(1).
1. This case raises important and recurring questions about whether the cost to

a litigant of being forced to defend an unauthorized adjudicative proceeding can

constitute sufficient hardship for Article III ripeness. Plaintiffs’ Declaratory Judgment

* Pursuant to Rule 29.6 of the Rules of this Court, TGPNA states that it is a wholly
owned subsidiary of TOTAL Delaware, Inc., which is a wholly owned subsidiary of
TOTAL Holdings USA, Inc. TOTAL Holdings USA, Inc. is a wholly owned subsidiary
of TOTAL GESTION USA, which is a wholly owned subsidiary of TOTAL S.A.
TOTAL S.A. is publicly held, and no other publicly held corporation owns 10% or more
of its stock.



Act lawsuit seeks to determine whether the Natural Gas Act (“NGA”) means what it
says by grénting federal district courts “exclusive jurisdiction of violations” of that Act,
15 U.S.C. § 717y, or whether the Federal Energy Regulatory Commission (“FERC”) can
instead use in-house adjudication before a FERC Administrative Law Judge (“ALJ”) to
make a biﬁding determination that Plaintiffs violated the NGA and impose hundreds
~of millions of dollars in penalties for those purported violations, subject only to
deferential review in the federal courts of appeals. The decision below affirmed
dismissal of Plaintiffs’ lawsuit, holding that the “litigation expenses” of defending in an
unauthorized FERC adjudication “cannot constitute sufficient hardship for ripeness.”
Add. 14a. That decision conflicts with the decisions of other federal courts of appeals
and cannot be squared with this Court’s decisions in Stolt-Nielsen S.A. v. AnimalFeeds
International Corp., 559 U.S. 662, 671 n.2 (2010), and MedImmune, Inc{ v. Genentech,
Inc., 549 U.S. 118, 128-29 (2007).

FERC accuses TGPNA and two of its trading managers, Plaintiffs Hall and Tran,
of violating Section 4A of the NGA, 15 U.S.C. § 717c-1, and related rules, through
trading of physical natural gas. FERC has issued an Order to Show Cause why
Plaintiffs should not be ordered to pay civil penalties totaling $2 16,600,000 and disgorge
purportedly upjust profits of $9,180,000, plus interest. TGPNA, 155 FERC { 61,105, at
P1 (2016). Under FERC policy, a show-cause order “initate[s] enforcement
prbceedings.” Revised Policy Statement on Enforcement, 123 FERC { 61,156, at PP 35-
37 (2008). Pursuant to the show-cause order, the Enforcément Staff has urged FERC

to make several conclusive factual findings, based on paper submissions alone, and set



the matter “for a hearing” before a FERC ALJ to resolve all other factual issues. Reply,
TGPNA, Docket No. IN12-17-000, at 4 (Sept. 23, 2016).

Plaintiffs seek a judicial declaration that only a federal district court, not FERC,
may adjudicate whether Plaintiffs violated the NGA and owe civil penalties. Plaintiffs
allege that conclusively adjudicating FERC’s civil penalty claims through in-house
enforcement proceedings would violate NGA § 24’s grant to federal district courts of
“exclusive jurisdiction of violations” of thét statute and raise serious constitutional
concerns under Article III, the Fifth and Seventh Amendments, and the Appointments
Clause. Plaintiffs argued that they suffered harm, giving rise to a ripe controversy,
from the substantial additional burden and expense (regardless of the outcome) of
having to defend in an unauthorized agency proceéding already underway where the
. purported outcome is an adjudication of whether Plaintiffs‘ violated the NGA and must
pay hundreds of millions of dollars in penalties, Wifh only deferential judicial review.
The Fifth Circuit, ‘however, affirmed dismissal of Plaintiffs’ claims, holding that “the
litigation expenses of participating in the FERC proceedings ... cannot constitute
sufficient hardship for ripeness.” Add. 14a.

2. Petitioners intend to seek this Court’s review of the decision below, Which‘
conflicts with the decisions of other federal courts of appeals and departs from this
Court’s guidance in Stolt-Nielsen and MedImmune. The D.C. Circuit, for examplei, has
recognized that an “agency’s assertion of jurisdiction” that “ensured that future
litigation would be more costly” to the challenging party “is a cognizable Article III

injury.” Sea-Land Serv., Inc. v. Dep’t of Transp., 137 F.3d 640, 648 (D.C. Cir. 1998).



Stolt-Nielsen similarly held that the imminent “hardship”—i.e., the additional burden
and expense—of having to éubmit to participate in an “ultra Vires proceeding” was a
cognizable injury ripe for adjudication under both the constitutional and prudential
prongs of ripeness do_ctrine. 559 U.S. at 671 n.2. Likewisé, this Court in MedImmune
reaffirmed the longstanding principle that “where threatened action by government is
concerned, we do not require a plaintiff to expose himself to liability before bringing suit
to challenge the basis for the threat—for example, the constitutionality of a law
threatened to be enforced.” 549 U.S. at 128-29 (emphasis omitted). Rather, the
standard for ripeness is satisfied where, as here, there is “a substantial controversy,
between parties having adverse legal interests, of sufficient immediacy and reality to
warrant the issuance of a declaratory judgment.” Id. at 127 (quoting Md. Cas. Co. v.
Pac. Coal & Oil Co., 312 U.S. 270, 273 (1941)).

Granting review in this case is critically important because Plaintiffs’
jurisdictional challenge implicates several significant constitutional issues currently
before the Court. Plaintiffs contend that FERC ALdJs are inferior officers under the
Appointments Clause who are improperly appointed by the FERC Chairman rather
than the Commission acting collectivéiy. The constitutionality of ALJ appointments is
the subject of two pending petitions for certiorari. See Lucia v. SEC, No. 17 -130 (petition
filed July 21, 2017); SEC v. Bandimere, No. 17-475 (petition filed Sept. 29, 2017).

Plaintiffs further contend that allowing FERC to depart from historical practice
by withdrawing fron;x federal court the adjudication of claims under NGA § 4A———claims,

derived dii‘ectly from common-law fraud principles that traditionally would have been



tried to a jury—would unlawfully deprive Plaintiffs of their Séventh Amendment right
to a jury trial and their right to an Article III tribunal. Similar issues are presented in
Oil States Energy Services, LLC v. Greene’s Energy Group, LLC’, No. 16—712 (petition
granted June 12, 2017 ), which will also address the Article 111 and Seventh Amendment
limits on agency adjudication of claims that historically would have been tried to a jury
in a court of law. In addition, FERC’s Chairman, Neil Chatterjee, recéntly
acknowledged publicly that FERC’s assessment of penalties under Section 31(d) of the
Federal Power’ Act, 16 U.S.C. § 823b(d)—which mirrors the NGA’s civil penalty
provision in imf)ortant respects—is subject to trial de novo in federal district court, not
merely deferential revieW. by the court of appeals. See Chairman Neil Chatterjee,
Statement at the Energy Bar Association 20 17 Mid-Year Energy Forum (Oct. 17, 2017)
(“[TThe courts have rejected FERC’s interpretation of de novo review five times under
the Federal Power Act. The courts have spoken, and I, for one, am listening.”), available
at httpsi//tinyurl.com/yc6aho7r. “[Tlhe proper scope of de novo review” of FERC
penalties by the federal courts is therefore a vitally important issue for both FERC and
regulated entities. Ibid.

3. Plaintiffs and their counsel are still evaluating whether, and on which
grounds, to file a certiorari petition. The undersigned counsel has had, and continues
to have, significant professional obligations during the period in which the petition
would otherwise need to be prepared, including preparing a certiorari petition in FT'S
USA, LLC v. Monroe (filed Oct. 25, 2017); preparing for oral argument jn .Crystallex

International Corp. v. Bolivarian Republic of Venezuela, No. 17-mc-151 (D. Del.)



(scheduled for Dec. 5, 2017); and preparing a response and reply brief in North Cypress
Medical Center Operating Co., Ltd. v. Aetna Life Insurance Co., No. 16-20674 (5th Cir.)
(currently due Dec. 21, 2017). In addition to these responsibilities, the undersigned
counsel recently had a death iﬁ his family that made it necessary for counsel to épend
time away from work during the previous 30 days.

Accordingly; Plaintiffs respectfully request that the time to file a petition for a
writ of certiorari be extended by 30 days, to and including January 5, 2018. Plaintiffs _
are not aware of any party that would be prejudiced by the granting of a 30-day

extension.

Respectfully submitted,

MicueL AUEsTRADA
Counsel of Record
WILLIAM S. SCHERMAN
Lucas C. TOWNSEND
MATTHEW S. ROZEN
GIBSON, DUNN & CRUTCHER LLP -
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 955-8500
mestrada@gibsondunn.com

Counsel for Applicants/ Petitioners

November 22, 2017
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heavy burden under Richardson. 676 F.3d
at 511, This is especially true in light of
the district court’s choice to impose a sen-
tence that corresponded precisely to the
bottom of the erroneous guidelines range,
which constitutes evidence that the range
impacted the district court’s decision. See
Martinez—Romero, 817 F.3d 917 at 925-26.
Moreover, the district court’s other state-
ments at the sentencing hearing do noth-
ing to prove that the erroneous Guidelines
calculation did not impact the sentence
ultimately imposed. Accordingly, and akin
to the situation in Martinez—Romero, we
find that the Government is unable to con-
vincingly show that the sentence imposed
on Rico-Mejia was uninfluenced by the
erroneous Guidelines calculation, such that
we are “convince[d] ... that the district
court had a particular sentence in mind
and would have imposed it, notwithstand-
ing the error.” 676 F.3d at 511; see also
Tbarre~Luna, 628 F.3d at 718-19.

Iv.

On these facts, the Government has
failed to meet its heavy burden to convine-
ingly demonstrate that the district court
would have imposed the same sentence
regardless of its erroneous calculation, We
therefore VACATE Rico-Mejia's sentence
and REMAND to the district court for
resentencing.

W
f¢) E KEY NUMBER SYSTEM
g

TOTAL GAS & POWER NORTH
AMERICA, INCORPORATED; Aaron
Trent Hall; Therese Nguyen' Tran,
Plaintiffs-Appellants

V.

FEDERAL ENERGY REGULATORY
COMMISSION;  Acting  Chairman
Cheryl A. Lafleur, In her official ca-
pacity; Commissioner Colette D, Hon-
orable, In her official capacity; Chief
ALJ Carmen A. Cintron, In her offi-
cial capacity, Defendants-Appellees

No. 16-20642

United States Court of Appeals,
Fifth Circuit.

Filed June 8, 2017
REVISED July 10, 2017

Background: Natural gas trader and its
trading managers brought action seeking
declaratory judgment that Federal Energy
Regulatory Commission (FERC) was pre-
cluded from adjudicating Natural Gas Act
(NGA) violations or imposing civil penal-
ties on violators through in-house adminis-
trative proceedings. The United States
District Court for the Southern District of
Texas, Nancy F. Atlas, J., dismissed com-
plaint, 2016 WL 3855865, and denied plain-
tiffs’ motion for reconsideration, 2016 WL
4800886.

Holding: The Court of Appeals, King,
Circuit Judge, held that action was not
ripe for adjudication.

Affirmed.

E. Grady Jolly, Circuit Judge, concurred
and filed opinion.

1. Federal Courts €=3549, 3578, 3604(4)
Court of Appeals reviews de novo dis-
trict court’s rulings on motion to dismiss
and motion for summary judgment, apply-
ing same standard as district court, and

Add. 1a
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may affirm district court’s rulings on any
basis supported by record.

" 2. Federal Courts &=2201, 3581(1)

Court of Appeals reviews ripeness is-
sues de novo, and plaintiff bears burden of
proof,

3. Declaratory Judgment €~61
When considering declaratory judg-
ment action, district court must first deter-
‘mine whether action is justiciable, which
frequently boils down to question of ripe-
ness. 28 U.S.C.A. § 2201(a).

4. Declaratory Judgment €=62
Declaratory judgment action, like any
other action, must be ripe in order to be
justiciable, and if action is not ripe, court
must dismiss it. 28 U.S.C.A. § 2201(a).

5. Declaratory Judgment ¢=44

Action by natural gas trader and its
trading managers seeking declaratory
judgment that Federal Energy Regulatory
Commission (FERC) was precluded by
statute and federal constitution from adju-
dicating Natural Gas Act (NGA) violations
~ or imposing civil penalties on violators
through in-house administrative proceed-
ings was not ripe for adjudication, even
though plaintiffs sustained significant ex-
pense in administrative proceeding, where
plaintiffs did not object to FERC’s process
for investigating NGA violations and pro-
posing penalties, but claimed that district
court had exclusive authority under NGA
to adjudicate violations and impose penal-
ties, plaintiffs did not object to any actions
that FERC had already taken in matter,
matter had not yet been heard by ALJ and
FERC had not yet issued final order or
assessed any penalties, and there was no
indication that plaintiffs would incur lesser

expenses if their interpretation prevailed.

U.S. Const. art. 3, § 2, cl. 1; Natural Gas
Act §8 22, 24, 15 U.S.C.A. §§ T17t-1, 717u;
28 U.S.C.A. § 2201(a).

859 FEDERAL REPORTER, 3d SERIES

6. Federal Courts ¢=2121

Ripeness doctrine seeks to separate
matters that are premature for review be-
cause injury is speculative and may never
occur, from those cases that are appropri-
ate for federal court action.

7. Federal Courts ¢&=2121

Ripeness doctrine’s basic rationale is
to prevent courts, through avoidance of
premature adjudication, from entangling
themselves in abstract disagreements.

8. Federal Courts €=2120

In determining whether case is ripe,
court relies on two key considerations: fit-
ness of issues for judicial resolution, and
hardship to parties of withholding court
consideration.

9. Declaratory Judgment =67

Although declaratory judgment action
is often brought before injury has oc-
curred, it is nevertheless subject to ripe-
ness requirement.

10. Declaratory Judgment €62

Declaratory judgment action is ripe
for adjudication only where actual contro-
versy exists. 28 U.S.C.A. § 2201(a).

11. Federal Courts 2101, 2103, 2104

Whether actual controversy exists
must be determined on case-by-case basis,
but, as general rule, one exists where sub-
stantial controversy of sufficient immedia-
ey and reality exists between parties hav-
ing adverse legal interests.

Appeal from the United States District
Court for the Southern District of Texas,
Naney F. Atlas, U.S. District Judge

Miguel Angel Estrada, David Debold,
Esq., William S. Scherman, Esq., Lucas C.
Townsend, Gibson, Dunn & Crutcher,
L.L.P., Washington, DC, William Boyd

Add. 2a
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Dawson, Robert Charles Walters, Gibson,
Dunn & Crutcher, L.L.P,, Dallag, TX, for
Plaintiffs-Appellants:

Tyce R. Walters, Mark Reiling Free-
man, Attorney, Melissa Nicole Patterson,
Mark Bernard Stern, Esgs., U.S. Depart-
ment of Justice, Civil Division, Appellate
Section, Adam Anderson Grogg, U.S. De-
partment of Justice, Civil Division Federal
Programs Branch, for Defendants-Appel-
lees.

Before KING, JOLLY, and PRADO,
Circuit Judges.

KING, Circuit Judge:

We are presented with a challenge to
the authority of the Federal Energy Regu-
latory Commission to adjudicate violations
of the Natural Gas Act and to impose civil
penalties on violators. TOTAL Gas & Pow-
er North America, Inc., a company that
trades in North American natural gas mar-
kets, and two of its trading managers
brought this declaratory judgment action
against the Commission arguing that the
Commission was precluded from adjudicat-
ing violations or imposing civil penalties
because the Natural Gas Act vests authori-
ty for those activities exclusively in federal
district courts. The district court granted
the Commission’s motion to dismiss. Be-
cause we conclude that the claims are not
ripe, we AFFIRM.

I. FACTUAL AND PROCEDURAL
BACKGROUND

This case involves the process that De-
fendant-Appellee the Federal Energy
Regulatory Commission (FERC) uses for
adjudicating violations of the Natural Gas
Act (NGA), 15 US.C. § 717 et seq., and
imposing civil penalties on the violators.
For context, we first review the statutory
and regulatory scheme that guides
FERC’s process for adjudicating NGA vio-

lations and imposing penalties, and then
we discuss the facts of this case.

A. Statutory Backdrop

FERC is an independent regulatory
commission comprised of five commission-
ers, each appointed by the President, who
gerve five-year terms. 42 U.S.C.
§ 7T171(b)(1). FERC primarily administers
three statutes: the Federal Power Act
(FPA), 16 U.S.C. § 791a et seq.; the Natu-
ral Gas Policy Act of 1978 (NGPA), 15
U.S.C. § 3301 et seq.; and the NGA. The
NGA, the statute at issue in this appeal,
was enacted in 1938. Natural Gas Act of
1938, Pub. L. No. 75-688, 52 Stat. 821. It
grants FERC the authority to regulate the
interstate transport and sale of natural gas
by, for example, setting pipeline rates and
establishing the conditions for transporta-
tion facilities. 15 U.S.C. §§ 717, 717¢, 7171
In the Energy Policy Act of 2005 (EPACT
2005), Congress amended the NGA to pro-
hibit manipulation in natural gas markets
by market participants., Pub. L. No. 109-
58, 119 Stat. 594, 691 (codified at 15 U.S.C.
§ T17c-1).

EPACT 2005 also made changes to how
the NGA was enforced. Prior to 2005, the
NGA provided FERC with limited enforce-
ment powers. See James H. McGrew, Am
Bar Ass'N, Basic Pracrice Series, FERC:
FepErAL ENERGY REGULATORY COMMISSION
239-41 (2d ed. 2009). The pre-2005 NGA
(like the current NGA) permitted FERC

to “investigate any facts, conditions, prac-

tices, or matters which it may find neces-
sary or proper in order to determine
whether any person has violated [the
NGA]” 15 US.C. § 7T1Tm. In addition, it
authorized FERC to conduct hearings and
to establish the procedural rules governing
those hearings. Id. § 71Tn. However, if the
investigation yielded a finding of a viola-
tion, FERC had limited options available
to punish violators. Under the pre-2005

Add. 3a
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NGA, FERC was limited to seeking in-
junctive relief and ecriminal penalties

against violators in federal district court.!
Id. 8§ 717s, T17t.

Congress significantly enhanced
FERC’s enforcement powers under - the
NGA in EPACT 2005. McGrEW, supra, at
239-45, Section 22 added, for the first
time, civil monetary penalties (capped at
$1 million per day per violation) to those
remedies available against NGA violators.
Pub. L. No. 109-58, 119 Stat. 594, 691
(codified at 15 U.S.C. § T17t-1). Section 22
provides:

(a) In general

Any person that violates this chapter, or
any rule, regulation, restriction, condi-
tion, or order made or imposed by the
Commission. under authority of this
chapter, shall be subject to a civil penal-
ty of not more than § 1,000,000 per day
per violation for as long as the violation
continues.

(b) Notice

The penalty shall be assessed by the
Commission after notice and opportunity
for public hearing.

(¢) Amount

—

As an historical matter, FERC often im-
posed a variety of other penalties against
NGA violators, such as disgorgement of prof-
its, imposition of compliance plans, and sus-
pension or revocation of operating certificate
or market-based rate authority, see Revised
Policy Statement on Enforcement 16, 123
FERC 61,156, 62,008 (2008) [hereinafter 2008
Revised Policy], but these remedies sometimes
encountered legal difficulties because they are
not expressly provided for in the NGA, see
Laclede Gas Co. v. FERC, 997 F.2d 936, 945~
48 (D.C. Cir. 1993); Coastal Oil & Gas Corp. v.
FERC, 782 F.2d 1249, 1253 (5th Cir, 1986).

2. In addition to adding civil penalty authority
under the NGA, EPACT 2005 also enhanced
FERC's preexisting civil penalty authority un-
der the FPA and the NGPA. 119 Stat. 691,
980 (codified at 15 U.S.C. § 3414(b)(6)(A); 16

859 FEDERAL REPORTER, 3d SERIES

In determining the amount of a pro-
posed penalty, the Commission shall
take into consideration the nature and
seriousness of the violation and the ef-
forts to remedy the violation,

15 U.S.C. § 717t-1,

B. Regulatory Backdrop

Following the passage of EPACT 2005,
FERC issued a 2006 policy statement in-
terpreting its new civil penalty authority.
Statement of Administrative Policy Re-
garding the Process for Assessing Civil
Penalties, 117 FERC 61,317 (2006) [here-
inafter 2006 Policy]. Crucially, FERC ex-
plained that, for civil penalties assessed
under the NGA, “unlike the FPA and
NGPA, Congress did not establish a de
novo court review.” Id, 18, 117 FERC at
62,533. Accordingly, FERC interpreted the
NGA to permit FERC itself to assess pen-
alties under the NGA through either “a
paper hearing or a hearing before an
ALJ.” Id. 12,117 FERC at 62,5633. FERC
has established a comprehensive procedure
for assessing civil penalties under the
NGA. We provide an overview in order to
situate the facts of this case within that
procedure.

U.S.C. § 8250-1(b)). But the procedures for
imposing civil penalties under these statutes
differ from those under the NGA, Under the
FPA, the alleged violator may opt to partici-
pate in a hearing regarding the proposed civil
penalty on the record before an administra-
tive law judge (ALJ), with any resulting penal-
ty being subject to review in a federal court of
appeals for substantial evidence. 16 U.S.C.
§ 823b(d)(2). Alternatively, the alleged viola-
tor may choose to forego a hearing and for
FERC to immediately assess the proposed
penalty and then seek de novo review in fed-
eral district court. Id. § 823b(d)(3). Similarly,
the NGPA explicitly grants a federal district
court authority to review de novo any civil
penalty assessed by FERC under the NGPA if
the violator does not pay the penalty within
60 days. 15 U.S.C. § 3414(b)(6)(F).

Add. 4a
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(1) FERC’s Office of Enforcement, the
FERC division in charge of investigating
alleged violations, reviews referrals and
tips of potential NGA violations by natural
gas companies and market participants to
determine whether there is a substantial
basis for opening an investigation. 2008
Revised Policy 1123-26, 123 FERC at
©62,012; see 18 C.F.R. § 1b.3.

(2) After opening an investigation, En-
forcement employs conventional discovery
methods such as reviewing documents,
conducting interviews and depositions, and
communicating with the subject of the in-
vestigation. 2008 Revised Policy %28, 123
FERC at 62,013; see 18 C.F.R. § 1b.3.
Enforcement can terminate an investiga-
tion at any point during this process. 2008
Revised Policy 131, 123 FERC at 62,013,

(3) If Enforcement concludes that a vio-
lation has occurred, it sends the alleged
violator the factual and legal conclusions of
its investigation and its proposed penalty,
to which the alleged violator may confiden-
tially respond. Id. 132; see 18 C.F.R.
§ 1b.19. In some cases, this response has
prompted Enforcement to terminate the
investigation. 2008 Revised Policy 132,
123 FERC at 62,013.

(4) If Enforcement continues to believe
that a violation has occurred, it attempts to
engage in settlement discussions with the
alleged violator. Id. 1133-34, 123 FERC at
62,013-14, This step conecludes the investi-
gation stage of the process and commences
the enforcement stage.

(5) If these settlement discussions are
unavailing, Enforcement submits to the
commissioners of FERC its recommenda-
tion to initiate an enforcement proceeding
and impose a civil penalty against the al-
leged violator, together with any response
from the alleged violator. Id. 35, 123
FERC at 62,014. The alleged violator is
usually notified of this recommendation in
advance. Id.

6) If FERC deems it appropriate, it
issues an order to show cause to the al-
leged : violator, which includes the amount
of Enforcement’'s proposed penalty and a
statement of the material facts constituting
the violation. Id. 136, 123 FERC at 62,014;
2006 Policy 17, 117 FERC at 62,533, In
issuing this order, FERC does not make a
finding that there has been a NGA viola-
tion. 2008 Revised Policy 137, 123 FERC
at 62,014. Rather, issuing an order to show
cause merely triggers the procedural rules
that FERC has promulgated' to govern its
hearings. Id.; see 18 C.F.R. §§ 385.101-
2202. One such rule dictates that when an
order to show cause is issued, the Enforce-
ment staff who were involved in the inves-
tigation are designated as “non-decisional”
and are not permitted to further advise
FERC commissioners on the matter. 2008
Revised Policy 137, 123 FERC at 62,014;
see 18 C.I.R. §§ 385.2201, 385.2202.

(7) The alleged violator may file an an-
swer to the order to show cause, which
may include arguments on why it did not
violate the NGA and why the proposed
penalty should not be assessed or should
be reduced. 2006 Policy 17, 117 FERC at
62,533,

(8) FERC reviews the alleged violator’s
answer, together with Enforcement’s rec-
ommendation. Id.

(9 If FERC is unpersuaded by the al-
leged violator’s answer, it determines what
type of procedure is necessary to adjudi-
cate the violation and assess the penalty.
Id. It may choose to assess a penalty
based on the record before it, conduct a
“paper hearing” based on the parties’ writ-
ten submissions, or schedule a hearing be-
fore an ALJ. Id.

(10) If it proceeds to a paper hearing,
FERC reviews solely the paper record. Id.
If the matter is heard before an ALJ, the
ALJ issues an initial decision in which it
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determines whether a NGA violation oc-
curred and recommends a penalty amount.
Id.; 18 C.F.R. § 385.708(b)(1). After the
ALJ issues its initial decision, either party
may file with FERC exceptions to the
decision, which identify alleged factual or
legal errors made by the ALJ, 18 C.F.R.
§ 885.711. The other party may then file
an opposition to these exceptions. Id. Ei-
ther party may also request oral argument
on the matter before FERC. Id. FERC
may also require briefs and oral argument
before issuing its final order. Id. § 385.712.
FERC then considers the ALJ’s decision,
together with any filings or oral arguments
by the parties. 2006 Policy 17, 117 FERC
at 62,533. In a 2008 policy statement,
FERC outlined the five broad factors it
considers in setting the amount of a penal-
ty. 2008 Revised Policy 9154~71, 123
FERC at 62,017-21. These factors are (a)
seriousness of the offense, (b) the violator’s
commitment to compliance, (¢) whether the
company self-reported the violation; (d) the
extent of the violator’s cooperation in the
investigation, and (e) the extent to which
the violator relied on guidance from FERC
staff in committing the violation. Id.

(11) FERC issues a final order in which
it may adjudicate a NGA violation and
assess a civil penalty. 2006 Policy 17, 117
FERC at 62,533.

(12) If the alleged violator does not pre-
vail, it may request a rehearing before
FERC within 30 days. Id.; see 15 U.S.C.
§ T,

(13) If rehearing is unavailing, the al-
leged violator may then appeal to a federal
court of appeals, which then reviews

3. The details of Total’s alleged NGA violations
are largely irrelevant to this appeal. The crux
of the investigation centered on allegations
that TGPNA traders in the southwestern Unit-
ed States accumulated a large quantity of
physical and financial natural gas products
and then traded monthly physical fixed price
natural gas in high volumes during the strate-
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FERC’s factual findings for substantial ev-
idence. 2006 Policy 17, 117 FERC at 62,-
533; see 15 US.C. § T1Tr.

(14) If the penalty is not paid, FERC
may institute an enforcement action in a
federal district court. 2006 Policy 17, 117
FERC at 62,533.

C. Facts and Proceedings

Plaintiff-Appellant TOTAL Gas & Pow-
er North America, Ine. (TGPNA) is the
North American subsidiary of the France-
based TOTAL S.A., one of the world’s
largest oil and gas companies. TGPNA
trades in the North American natural gas
markets. In July 2012, FERC initiated a
formal investigation into TGPNA and two
of its trading managers, Aaron Hall and
Therese Tran (TGPNA together with its
trading managers, Total) based on a tip it
received from a former TGPNA employee
alleging that the company had been manip-
ulating prices in the natural gas markets.?
Order to Show Cause and Notice of Pro-
posed Penalty, 155 FERC 61,105, app. A,
2016 WL 1723518, at *14 (2016). In No-
vember 2015, after more than three years
of investigation, Enforcement notified To-
tal of its intention to recommend that
FERC initiate enforcement proceedings
against it for violations of the NGA and
assess corresponding civil penalties.

After receiving the notice, Total filed
this declaratory judgment action in federal
district court on January 27, 2016. Total
sought a declaration that FERC lacked the
authority to adjudicate violations of the
NGA and assess corresponding civil penal-

gic ‘bidweek” period in order to drive up
index prices in a way that would benefit its
own natural gas holdings. See Order to Show
Cause and Notice of Proposed Penalty, 2016
WL 1723518, at *4-6. This conduct was al-
leged to violate the NGA's prohibition on ma-
nipulation in the natural gas markets. See 15
U.S.C. § 717c-1.
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ties through in-house administrative pro-
- ceedings because the NGA vested such
authority exclusively in federal district
courts. Total based this argument on Sec-
tion 24 of the NGA, which provides: “The
- Distriet Courts of the United States ...
shall have exclusive jurisdiction of viola-
tions of [the NGA] ..., and of all suits in
equity and actions at law brought to en-
force any liability or duty created by, or to
enjoin any violation of, [the NGA]....” 15
U.S.C. § T17u. In addition, Total sought a
declaration that adjudication of a NGA
violation and imposition of a civil penalty
through an in-house FERC administrative
proceeding would violate, in relevant part,
the Appointments Clause, the Fifth
Amendment’s Due Process Clause, and the
Seventh Amendment’s guarantee of a jury
trial. Total conceded that it did not “seek
to stop FERC from conducting an investi-
gation or otherwise exercising its lawful
authority” under the NGA, but rather sim-
ply sought to preserve Total’s right to
have any violation “adjudicated in the first
instance by a federal district court.”

The proceedings before FERC and the
district court proceeded on parallel, inde-
pendent tracks. In the FERC proceeding,
FERC issued an order to show cause on
April 28, directing Total to respond and
explain why it should not be found to have
violated the NGA by manipulating prices
and why it should not have to disgorge $9
million in alleged unjust profits and be
assessed over $216 million in civil penal-
ties, Order to Show Cause and Notice of
Proposed Penalty, 1556 FERC 61,105, 2016
WL 1723518, at *1-2. The order to show
cause also included an overview of the rest
of the process for adjudicating a violation
and imposing a penalty, which mirrors
Steps 8-14 above. Id. On July 12, Total
filed a 201-page answer raising numerous
factual and legal arguments, including the
same jurisdictional challenge to FERC’s
authority that Total had raised in its de-

claratory action. Answer in Opposition to
Order to Show Cause and Notice of Pro-
posed Penalty, Total Gas & Power N.
Am., Inc., No. IN12-17-000 (July 12, 20186).
Total’'s answer opposed the imposition of
any penalty and urged that FERC sum-
marily dismiss the claims without a hear-
ing. Id.

Back in district court, while the adminis-
trative proceeding was still pending,
FERC moved to dismiss Total’s claims
under Federal Rule of Civil Procedure
12(b)(1) for, in relevant part, lack of sub-
ject matter jurisdiction due to lack of ripe-
ness. Days later, Total moved for summary
judgment., On July 15, before any further
progress in the FERC proceeding, the dis-
trict court ruled on these dueling motions
simultaneously, granting FERC’s motion
to dismiss and denying Total’s motion for
summary judgment as moot. The district
court provided three alternative grounds
for dismissing Total’s declaratory action.
First, the distriet court concluded that the
case was not justiciable because (a) the
relief requested would not completely re-
solve the dispute, since the merits of the
market manipulation allegations against
Total would remain unresolved even if the
district court ruled in Total’s favor,‘ and (b)
the case was not yet ripe because FERC
had not issued a final order. Second, on
the merits, the district court disagreed
with Total’s interpretation of the NGA’s
Jurisdictional dictates, instead concluding
that the NGA permitted FERC to adjudi-
cate NGA violations and assess civil penal-
ties through an in-house administrative
proceeding; therefore, no action by the
district court to interfere with the FERC
proceedings was warranted. Finally, the
district court stated that, even if Total was
right on the merits and the action was
justiciable, the district court nevertheless
declined to exercise its discretion to enter-
tain the declaratory action.
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Total moved for reconsideration of the
distriet court’s judgment, offering respons-
es to several points in the court’s order
that were raised by the district court sua
sponte (because subject matter jurisdiction
was at issue). Total also sought leave to
amend its complaint to add a request for a
‘declaration that it did not violate the NGA
in order to alleviate the district court’s
concern that its requested relief would not
fully resolve the dispute. The district court
denied Total’'s motion for reconsideration
and also denied it leave to amend the
complaint, finding that amendment would
be futile in the light of the district court’s
two alternative bases for dismissal. Total
timely appeals all the district court’s or-
ders.

While this appeal was pending, the
FERC proceeding has continued apace.
Most recently, on September 23, 2016, En-
forcement filed a reply to Total’s answer to
the order to show cause. Ewnforcement
Staff’s Reply to Respondents’ Answer to
Order to Show Cause and Notice of Pro-
posed Penalties and Opposition to Re-
spondents’ Motion for Summary Disposi-
tion, Total Gas & Power N. Am., Inc., No.
IN12-17-006 (Sept. 23, 2016). Enforce-
ment’s reply opposed Total's request for
summary disposition of the matter and
requested three rulings. First, it requested
that FERC set the matter for a hearing
before an ALJ to resolve certain disputes
of material fact. Id. at 4. Second, it re-
quested that FERC decide certain undis-
puted facts without a hearing. Id. Third, it
urged FERC to reject Total's legal and
jurisdictional challenges to the proceeding
in their entirety. Id. To date, however,
FERC has not ordered the matter to be
heard before an ALJ nor has it taken any

4, The most recent filings reflected on the
docket are Total's motion for leave to respond
to Enforcement’s reply (January 17), Enforce-
ment's answer to this motion (January 27),
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other action on these pending motions.!
See FERC Docket No. IN12-17-000. The
proceeding is thus stalled at Step 8 of the
process we outlined above.

II. STANDARDS OF REVIEW

[1,2] We review de novo a district
court’s rulings on a motion to dismiss and
a motion for summary judgment, applying
the same standard as the district court.
Air Evac EMS, Inc. v. Tex., Dep’t of Ins., -
Div. of Workers' Comgp., 851 F.3d 507, 513
(5th Cir. 2017); EEOC v. Simbaki, Litd.,
767 F.3d 475, 481 (5th Cir. 2014). We may
affirm the district court’s rulings on any
basis supported by the record. Taylor ».
City of Shreveport, 798 F.3d 276, 279 (5th
Cir. 2015); Simbaki, Ltd., 767 F.3d at 481,
We also review ripeness issues de novo
and the plaintiff bears the burden of proof.
Choice Inc. of Tex. v. Greenstein, 691 F.3d

:710, 714 (5th Cir, 2012).

III. RIPENESS

[3~5] Total brings its claims in the
form of a declaratory judgment action. Un-
der the Declaratory Judgment Act, any
federal court “may declare the rights and
other legal relations of any interested par-
ty seeking such declaration, whether or
not further relief is or could be sought.” 28
U.S.C. § 2201(a). When considering a de-
claratory judgment action, a district court
must first determine whether the action is
justiciable, which frequently boils down to
a question of ripeness. See Oriz Credit
All, Inc. v. Wolfe, 212 ¥.3d 891, 895 (5th
Cir. 2000). “[A] declaratory judgment sc-
tion, like any other action, must be ripe in
order to be justiciable.” Id. at 896. If the
action is not ripe, the court must dismiss
it. Id. at 895, Accordingly, we first consider

and Enforcement’s motion to supplement its
reply (February 23). To date, no orders have
been issued on these pending motions.
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whether this declaratory judgment action
is ripe. Because we conclude it is not, we
end our analysis and do not reach the
merits of Total’s claims.’?

A. Ripeness and Declaratory Judgment
Actions

[6-8] The ripeness requirement origi-
nates from Article III of the United States
Constitution, which provides that federal
courts have jurisdiction over “cases” or
“controversies.” U.S. Const. art. III, § 2;
see Choice Inc., 691 F.3d at 714-15.
“[Rlipeness ... determine[s] when ... liti-
gation may occur. Specifically, the ripeness
doctrine seeks to separate matters that are
premature for review because the injury is
speculative and may never occur, from
those cases that are appropriate for feder-
al court action.” Roark & Hardee LP w.
City of Austin, 522 F.3d 533, 544 n.12 (5th
Cir. 2008) (second alteration and first
omission in original) (quoting Erwin
CHEMERINSKEY,  I'EDERAL  JURISDICTION
§ 2.4.18 (5th ed. 2007) (emphasis added)).
“The ripeness doctrine’s ‘basic rationale is
to prevent the courts, through avoidance of
premature adjudication, from entangling
themselves in abstract disagreements.””
Choice Inc., 691 F.3d at 715 (quoting Ab-
bott Labs. v. Gardner, 387 U.S. 136, 148, 87
S.Ct. 1507, 18 L.Ed.2d 681 (1967)). In de-
termining whether a case is ripe, we rely
on two “key considerations”: “the fitness of
the issues for judicial resolution and the
hardship to the parties of withholding
court consideration.” New Orleans Pub.
Serv., Inc. v. Council of New Orleans, 833
F.2d 583, 586 (5th Cir. 1987) (quoting Ab-
bott Labs., 887 U.S. at 149, 87 S.Ct. 1507).

5. Because we affirm the district court’s dis-
missal on this basis, we do not resolve Total's
argument regarding the district court’s alter-
native bases for denial: its interpretation of
NGA Section 24 and its exercise of discretion
to decline to hear the declaratory judgment
action. Nor do we resolve Total’s challenge to

[9-11] Although a declaratory judg-
ment action is often brought before injury
has occurred, it is nevertheless subject to
the ripeness requirement. United Transp.
Union v. Foster, 205 F.3d 851, 857 (5th
Cir. 2000). “A declaratory judgment action
is ripe for adjudication only where an ‘ac-
tual controversy’ exists.” Orix Credit All,
212 F3d at 896 (quoting 28 U.S.C.
§ 2201(a)). Whether an actual controversy
exists must be determined on a case-by-
case basis, but, “[a]s a .general rule, [one]
exists where ‘a substantial controversy of
sufficient immediacy and reality [exists]
between parties having adverse legal inter-
ests.)” Id. (third alteration in original)
(quoting Middle S. Emergy, Inc. v. City of
New Orleans, 800 F.2d 488, 490 (5th-Cir,
1986)).

To determine whether Total’s claims are
ripe, it is necessary to outline its argu-
ments. First, Total contends that, although

. FERC is statutorily authorized to conduct

the 14-step procedure we set out above, it
may not issue a final order adjudicating a
NGA violation or imposing a civil mone-
tary penalty. Rather, Total urges, FERC
is permitted through these procedures
only to recommend a finding of a NGA
violation and propose a penalty; only a
federal district court has the power to
adjudicate a violation and impose a penal-
ty. Total thus objects not to the FERC’s
process but to the potential outcome of
this process. For this argument, Total re-
lies on Section 24 of the NGA, entitled
“Jurisdiction of offenses; enforcement of
liabilities and duties.” 15 U.S.C. § 717u.

the district court’s denial of leave to amend
the complaint because the basis on which
Total sought to amend related to one of the
district court’s alternative bases for dismiss-
al—that the requested relief would not com-
pletely resolve the parties’ dispute.

Add. 9a



334

Section 24, which was included in the origi-
nal NGA enacted in 1938, provides:
The District Courts of the United States
. shall have exclusive jurisdiction of
violations of [the NGA] or the rules,
regulations, and orders thereunder, and
of all suits in equity and actions at law
brought to enforce any liability or duty
created by, or to enjoin any violation of,
[the NGA] or any rule, regulation, or
order thereunder. ... Any suit or action
to enforce any liability or duty created
by, or to enjoin any violation of, [the
NGA] or any rule, regulation, or order
thereunder may be brought in any such
district or in the district wherein the
defendant is an inhabitant. . ..

Id. According to Total, Section 24’s grant
of “exclusive jurisdiction of [NGA] viola-

tions” to federal district courts precludes .

FERC from conclusively adjudicating such
violations, along with the corresponding
civil penalties, through in-house adminis-
trative proceedings. If it wishes to impose
civil penalties under the NGA, Total as-
serts, FERC must instead bring an action
in federal district court.

In addition to this jurisdictional claim,
Total asks for a declaration that FERC’s
proceedings violate various constitutional
rights. First, Total claims that allowing an
ALJ to preside over a hearing that result-
ed in a “binding” order would violate the
Appointments Clause, U.S. Const. art. II,
§ 2, cl. 2, because the manner in which
FERC appoints ALJs does not comport
with the Appointment Clause’s require-
ments for the appointment of “inferior offi-
cers.” Second, Total argues that such a
proceeding would deprive it of its Seventh
Amendment right to a jury trial in an
Article IIT tribunal. U.S. Const. amend.
VII. Third, Total alleges that such a pro-
ceeding would also violate the Fifth
Amendment’s Due Process Clause’s guar-
antee of an impartial tribunal because En-
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forcement staff who assisted in the investi-
gatory stage are permitted to advise the
ALJ and FERC commissioner during the
enforcement stage. ‘

B. Our Decision in Energy Transfer
Partners, L.P. v. FERC

We have recognized that “applying the
ripeness doctrine in the declaratory judg-
ment context presents a unique challenge.”
Orixz Credit All, 212 ¥.3d at 896. Fortu-
nately, here, we do not write on a blank
slate. In Energy Transfer Partners, L.P. .
FERC, we addressed the issue of ripeness
in the context of a party raising an identi-
cal argument to the primary one that Total
raises here: Section 24 of the NGA grants
district courts exclusive jurisdiction over
adjudication of NGA violations and imposi-
tion of civil penalties, precluding any such
adjudication by FERC. 567 F.3d 134, 138~
39 (bth Cir, 2009). In that case, similar to
here, FERC issued to Energy Transfer
Partners, L.P. (ETP) an order to show
cause that raised allegations of market
manipulation in violation of the NGA and
proposed a civil penalty of $82 million. Id.
at 136. ETP filed an answer asserting that
it had not violated the NGA and request-
ing summary disposition of the matter,
again, just as Total did here. Id. at 137.
However, the FERC case against ETP
progressed beyond Total’s case. After re-
viewing ETP’s answer, FERC denied
ETP’s request for summary disposition .
and instead issued an order scheduling the
matter for a hearing before an ALJ to
resolve genuine issues of material fact—a
step that FERC has not taken in this case.
Id. ETP requested a rehearing on this
order and a stay in the meantime, which
FERC denied. Id. ETP then filed a peti-
tion for review of the order denying re-
hearing—along with the order to show
cause—in this court. Id.
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On appeal, just as Total argues now,
ETP argued that Section 24 of the NGA
vested exclusive jurisdiction in a federal
district court to determine de novo if ETP
had violated the NGA and impose civil
penalties for violations, thereby prohibiting
FERC from doing so through a proceeding
before an ALJ. Id. at 138-39. But ETP
conceded that FERC was permitted to
make some sort of initial recommendation
on a proposed civil penalty prior to district
court proceedings. Id. at 138. At the time
we considered ETP’s petition, just as now,
the matter had not yet been heard by an
ALJ nor had FERC issued a final order.
Id. at 141.

We concluded in Energy Transfer Part-
ners that ETP’s petition for review was
not ripe and accordingly dismissed it. Id.
at 141-44, 146. We acknowledged that the
NGA “is far from clear” on the question
whether FERC could assess a civil penalty
through a hearing before an AL.J rather
than a proceeding in district court. Id. at
146. However, we declined to decide this
question because its resolution must await
‘“when and if [FERC] determines that the
NGA has been violated and assesses a
penalty.” Id. Because FERC had made no

. such determination—rather, it had merely
scheduled the allegations against ETP for
a hearing before an ALJ—the proper con-
struction of the NGA’s requirements for
civil penalty assessment was not ripe for
resolution. Id.

C. Ripeness of Total’s claims

Our decision in Energy Transfer Part-
ners eontrols our resolution of Total's ap-
peal and dictates that we dismiss it for
lack of ripeness. Our ripeness analysis in
this case fits squarely under our ripeness
analysis in Energy Transfer Partners. To-
tal makes an identical argument to that
made by ETP—only with the addition of
related constitutional arguments that are

similarly predicated on uncertain future
events—and the underlying FERC pro-
ceeding against Total has made even less
progress than that against ETP had made
at the time of our decision in that case.
Accordingly, as in Energy Transfer Part-
ners, we must decline to address the mer-
its of Total's arguments regarding the
NGA. If and when FERC conclusively de-
termines that Total has violated the NGA
and imposes civil penalties against it, Total
can raise all the arguments it now raises to
challenge FERC’s jurisdiction, but with
the benefit of an actual, concrete contro-
versy for this court to review rather than
mere speculations about future hypotheti-
cal events.

To begin with, Total’s argument relating
to the district court’s jurisdiction under
Section 24 of the NGA is identical to that
raised by ETP. We first emphasize that
Total, similar to ETP, does not object to
any of the actions that FERC has already
taken in this matter. To the contrary, To-
tal explicitly concedes that FERC has the
authority to conduct a proceeding regard-
ing the alleged violation and to propose a
penalty prior to any action being brought
in the district court. Indeed, in its brief on
appeal, Total concedes that “[t]he NGA
does not bar FERC from first holding an
abbreviated in-house ‘public hearing’ ...
before proceeding to district court....”
(Emphasis added.) Instead, just as ETP,
Total objects only to future actions that
FERC may take, namely, conclusively ad-
judicating NGA violations and imposing
civil penalties against Total.

We emphasize that FERC taking these
future actions is only. a possibility. As in
Energy Transfer Partners, FERC has not
made any conclusive determination that
Total violated the NGA, nor has it as-
sessed a civil penalty against Total. In-
deed, the FERC proceedings in this case
fall short of even those in Energy Transfer
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Partners because, to date, FERC has not
scheduled the matter for a hearing. Rath-
er, FERC has simply initiated enforce-
ment proceedings against Total by issuing
an order to show cause, to which Total has
responded with a 201-page answer raising
a plethora of factual and legal challenges
to the allegations in the order to show
cause. In other words, this matter is cur-

rently stalled at Step 8 in the civil penalty -

assessment process outlined above. And by
issuing an order to show cause, FERC
does mot make a finding that there has
been a NGA violation. See Energy Trans-
fer Partners, 567 F.8d at 141; 2008 Revised
Policy 937, 123 FERC at 62,014. Rather,
in order to adjudicate a NGA violation and
assess a corresponding civil penalty,
FERC must complete steps 8 through 11
above: First, it must consider Total’s an-
swer. Second, if it is unpersuaded by the
arguments in Total’s answer, it must de-
termine what type of proceeding is neces-
sary to adjudicate the matter. Third, if it
sets the matter for a hearing before the
ALJ, FERC must review the ALJ’s initial
decision, together with any exceptions (and
answers to exceptiong) filed by the parties.
It may also request additional briefing or
oral argument. If (in FERCs judgment)
only a paper hearing is required, FERC
reviews the record. Fourth, FERC issues
a final order regarding the violation and
the penalty, taking into account the five
factors outlined above. Only upon comple-
tion of this final step does FERC conclu-
sively adjudicate a violation and impose a
penalty.

Moreover, FERC can terminate a pro-
ceeding at any point during these steps
without a finding of a violation. Indeed, as
the Energy Transfer Partners court noted,
other alleged violations against ETP had
been heard by an ALJ and dismissed by
the ALJ prior to our decision in that case.
It is possible that something in Total’s 201-
page answer will compel FERC to drop
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the enforcement action. If not, it is also
possible that the ALJ rules in Total’s favor
or, if not, that FERC rejects the ALJ’s
initial order. We discuss these hypotheti-
cals not to express judgment on the merits
of the allegations against Total but rather
to underscore the point that, just as in
Energy Transfer Partners, Total's argu-
ments are limited to future actions that
FERC may take, not actions that FERC
has already taken or those that it definite-
ly will take in the future. And if these
various decisions are all resolved against
Total and FERC issues a final order find-
ing a NGA violation and assessing a civil
penalty, Total is free to bring an action for
a declaration of FERC’s jurisdiction at
that time.

Our holding in Energy Transfer Part-

"mers also proves fatal to Total's claims

regarding constitutional violations. In addi-
tion to its jurisdictional argument, Total
requests a declaration that FERC’s admin-
istrative process for adjudicating NGA vio-
lations and assessing civil penalties vio-
lates the Appointments Clause, the Fifth
Amendment’s Due Process Clause, and the
Seventh Amendment’s guarantee of a jury
trial. The Appointments Clause argument
relates to the manner in which FERC
appoints its ALJs, and the Fifth and Sev-
enth Amendments arguments relate to
certain procedures that FERC has estab-
lished for conducting hearings. But each of
these arguments is predicated on the as-
sumption that FERC will ultimately sched-
ule a hearing before an ALJ and issue a
final order assessing civil penalties against
Total. Total does not contend that any of
the actions that FERC has already taken
violate these constitutional rights; it does
not, for instance, claim that FERC’s pro-
ceedings to date have deprived it of due
process. Rather, Total claims that actions
FERC could potentially take in the future
may violate these rights. As we just dis-

Add. 12a



TOTAL GAS & POWER NORTH AMERICA, INC. v. F.ER.C.

337

Cite as 859 F.3d 325 (5th Cir. 2017)

cussed, whether FERC ultimately takes
actions that Total claims would violate its
constitutional rights rests on a series of
contingencies and is not a certainty. Again,
Total is free to bring these claims if and
when FERC issues a final adverse order.

Total’s arguments to the contrary are
unavailing. First, Total attempts to distin-
guish Energy Transfer Partners based on
the nature of the action. Total brings this
challenge as a declaratory judgment ac-
tion, purporting to rely on the district
court’s “exclusive” jurisdiction over NGA
violations under Section 24 of the NGA. In
contrast, Energy Transfer Partners was
brought as a petition for review under
Section 19(b) of the NGA, which affords
appellate review to any party “aggrieved”
by a FERC “order.” 15 U.S.C. § T17r(b);
see Energy Transfer Partners, 567 F.3d at
137, 139. According to Total, this distine-
tion renders Ewergy Transfer Partners
wholly inapplicable because, unlike a Sec-
tion 19(b) petition for review, a declaratory
action need not await a final agency action
in order to be ripe. We disagree. It is true
that, unlike in Energy Transfer Partners,
Total is not seeking review of a FERC
action under Section 19(b) but rather is
seeking a declaration of its right to have
the action heard in federal district court.
Whether a petition for review under Sec-
tion 19(b) is ripe requires consideration of
whether the party has been sufficiently
“aggrieved” by FERC’s action’® Energy
Transfer Pariners, 567 F.3d at 139; see 15
U.S.C. § 717r(b) (affording appellate re-
view only to parties “aggrieved by an or-

6. We have “distilled four factors” to consider
in analyzing whether a FERC order is ripe for
review under Section 19(b):

(1) whether the issues presented are purely
legal; (2) whether the challenged [FERC]
action constitutes ‘‘final agency action,”
within the meaning of Section 10 of the
Administrative Procedure Act; (3) whether

der issued by [FERC]”). This ripeness
analysis is not identical to the analysis for
declaratory judgment actions that we out-
lined above, which requires consideration
of whether an actual controversy with suf-
ficient immediacy and reality exists., Com-
pare Energy Transfer Partners, 567 ¥.3d
at 13940 (outlining ripeness analysis for
Section 19(b) petitions), with Orixz Credit
All.,, 212 F.3d at 896 (outlining ripeness
analysis for declaratory actions). :

Yet this difference does not avoid the
crux of Energy Transfer Partners’ hold-
ing: A challenge to FERC’s authority to
impose civil penalties under the NGA is
not, ripe until “when and if [FERC] deter-
mines that the NGA has been violated and
assesses a penalty.” FEmnergy Transfer
Partners, 567 F.3d at 146, We do not
discern, and Total does not offer, any prin-
cipled way to limit Energy Transfer Part-
ners’ reasoning to petitions for review un-
der Section 19(b). To the contrary, the
language of Energy Transfer Poviners ex-
tends to any such challenge, regardless of
the form in which it is brought. And, as
discussed -above, it is undisputed that
FERC has not determined whether Total
violated the NGA, nor has it imposed a
penalty. Thus, under the holding of Ener-
gy Transfer Partners, Total's request for a
declaratory judgment is not ripe.

Total counters that if it is forced to
await final FERC resolution to bring its
claims, it will suffer significant harm in the
meantime, Total asserts that it is already
being injured by the FERC proceedings
and this “tangible harm” renders the dis-

the challenged [FERC] action has or will
have a direct and immediate impact upon
the petitioners; and (4) whether resolution
of the issues will foster, rather than impede,
effective enforcement and administration by
[FERC].

Energy Transfer Partners, L.P., 567 F.3d at

139-40 (quoting Pennzoil Co. v. FERC, 645

F.2d 360, 398 (5th Cir. 1981)).
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pute ripe. According to Total, it is “in-
curr(ing] significant expense defending
against” the order to show cause. In sup-
port of this argument, Total cites caselaw
for the proposition that “[t]he concrete
costs of an additional proceeding is a cog-
nizable Article IIT injury,” (quoting Sea—
Land Serv., Inc. v. Dept of Transp., 137
F.3d 640, 648 (D.C. Cir. 1998)), and “the
‘hardship’ of being forced to defend in an
‘ultra vires proceeding’ is a present injury
ripe for adjudication,” (quoting Stolt-Niel-
sen S.A. v. AnimalFeeds Int’l Corp., 559
U.S. 662, 671 n2, 130 S.Ct. 1758, 176
L.Ed.2d 605 (2010)). Total urges that it
requires relief now, as opposed to in the
future, to “spare [it] the additional unnec-
essary expense [it] will continue to suffer”
as a result of FERC’s ongoing enforce-
ment action.

This argument is refuted by one simple
fact: Total, as discussed above, concedes
that FERC is authorized to conduct a pro-
ceeding regarding the alleged violation and
penalty prior to any action being brought
in the district court. This means that it is
undisputed that, under either party’s inter-
pretation of the NGA, Total would have to
undergo a proceeding conducted by FERC
prior to any distriect court proceeding.
Therefore, Total is not being forced to
undergo an “additional” proceeding nor is
it being subjected to an “ultra vires” pro-
ceeding. Even under Total’s proposed in-
terpretation of the NGA, Total would be
foreced to undergo some burden and ex-
pense in FERC proceedings prior to any
proceedings in district court.

Total nevertheless argues that if the
FERC proceeding involves the possibility
of a future definitive finding of a NGA

7. The likelihood of “‘abbreviated” proceedings
in this matter is further reduced by the fact
that Total filed a 201-page answer to the
order to show cause, raising a plethora of
legal and factual challenges to the allegations
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violation and imposition of a penalty, as
FERC argues it does, Total will be forced
to expend “substantial incremental burden
and expense” to defend itself, compared to
a proceeding that can result only in a
FERC order that recommends finding a
violation and proposes a penalty. Total also
posits that, if the FERC proceedings could
not result in a binding outcome, the pro-
ceedings would be “abbreviated,” thereby
further reducing Total’s expense. Accord-
ing to Total, this incremental burden and
expense renders its claims ripe.

We reject this argument. Total offers
only speculation to the effect that, if its
interpretation of the statute prevailed,
FERC would significantly “abbreviate[ J”
the proceedings.” To the contrary, the
NGA affords FERC wide latitude to dic-
tate the terms of the civil penalty process,
requiring only that it involve “notice and
opportunity for public hearing.” 15 U.S.C.
§ T17t-1(b). And, although it may be true
that Total will put more effort into defend-
ing itself in the FERC proceeding if a
possible outcome is a definitive finding of
liability and binding imposition of a penal-
ty (in comparison to simply a recommenda-
tion), we rejected this same argument for
ripeness made in Energy Transfer Part-
ners. ETP contended that the litigation
expenses of participating in the FERC
proceedings weighed in favor of finding
ripeness. Energy Transfer Partners, L.P.,
567 F.3d at 141-42. In rejecting this argu-
ment, we explained that, according to the
Supreme Court, “the expense and annoy-
ance of litigation,” though “substantiall,]

. is part of the social burden of living
under government,” and thus cannot con-
stitute sufficient hardship for ripeness. Id.
Similarly here, the fact that Total may

of NGA violations, which FERC must now
consider and resolve. Answer in Opposition to
Order to Show Cause and Notice of Proposed
Penalty, Total Gas & Power N. Am., Inc., No.
IN12-17-000 (July 12, 2016).
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incur some expense in participating in pro-
ceedings before FERC—even if it'is more
than it would be if those proceedings were
reviewed de novo—does not render its de-
claratory action ripe.®

In sum, Total does not object to any
actions FERC has already taken. Rather,
Total seeks to preemptively challenge a
FERC order that may never be issued. All
of Total's arguments are predicated on
future events and are brought before
FERC has even scheduled the matter for a
hearing—Ilet alone issued an order finding
a NGA violation and imposing a civil penal-
ty. Yet in Energy Transfer Partners, we
held that any challenge to FERC’s author-
ity to adjudicate NGA violations and im-
pose a civil penalty must await a final
determination of a violation and imposition
of a penalty by FERC. Id. at 146. Total’s
suit is thus not ripe and the district court
did not err in dismissing it on justiciability
grounds.

IV. CONCLUSION

Because all of Total’s claims are unripe,
the district court’s order dismissing them
is AFFIRMED.

E. GRADY JOLLY, Circuit Judge,
concurring:

I concur in the result reached by the
panel majority and agree that Total's
claims are due to be dismissed as not yet
ripe.

I write separately because of my con-
cerns with the majority’s reliance on Ener-

8. We additionally note that Total's own argu-
ment undercuts its assertion regarding the
expense and burden of FERC proceedings. In
another section of its brief, Total complains
that FERC's proceeding will not afford it
enough process. It claims that FERC inter-
prets Section 22 to permit FERC to adjudi-
cate a violation and impose a penalty through
merely a paper hearing without the partic-

oy Transfer Partners, L.P. (“ETP”) .
FERC, 567 F.3d 134 (5th Cir. 2009). I am
not convinced that case necessarily con-
trols our analysis. The difference between
that case and the posture of this case is
fundamentally different. There, ETP filed
an interlocutory petition for appellate
court review pursuant to § 19 of the NGA,

- 156 US.C. § 717r. ETP, 567 F.3d at 139-40.

The court “analyze[d] whether this petition
for review should proceed under § 19(b) of
the NGA and the precedents construing
and applying that statute.” Id. at 139. The
question presented by a § 19(b) petition—
the question of “ripeness of agency action
for judicial review”—is analyzed under the
factors distilled from Abbott Laboratories
2. Gardner, 387 U.S. 136, 87 S.Ct. 1507, 18
L.Ed.2d 681 (1967). See ETP, 567 F.3d at
139-140.

By contrast, the issue here arises from a
declaratory judgment action. The question
in- this declaratory judgment action is
whether there is a “case or controversy”
sufficient to establish Article III jurisdic-
tion. See Orix Credit All., 212 F.3d at 896.
Indeed, the panel majority properly ac-
knowledges that ETP involved a distinct
inquiry, see supra at 337 (“This ripeness
analysis [in ETP] is not identical to the
analysis for declaratory judgment actions
that we outlined above.”), but would never-
theless shoehorn this case into ETP’s hold-
ing.

Because the ETP court applied a differ-
ent standard from the standard that must
be applied to this case, I would not rely on
that case so much, but would instead sim-

ipation of an' ALJ. Total further describes the
FERC proceedings as “abbreviated”; indeed,
a component of its argument is that Congress
simply could not have intended for such a
short, informal proceeding to result in the
imposition of a penalty totaling in the hun-
dreds of millions. This description of the
FERC process undermines Total's claims of
unduly burdensome proceedings.
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ply ask whether there is “a substantial
controversy of sufficlent immediacy and
reality ... between parties having adverse
legal interests[?]” Orix, 212 F.3d at 896
(citations and quotations omitted).

I would respond “no” to this question
and conclude that the case is not ripe for
review. As the majority notes, “FERC is
authorized to conduct a proceeding regard-
ing the alleged violation and penalty prior
to any action being brought in the district
court.” Supra at 338. FERC is, under the
statute, given broad authority to “as-
sess[ ]” a penalty “after notice and oppor-
tunity for public hearing.” NGA § 22, 15
U.S.C. § 7T17t-1; see also NGA § 15, 15
U.S.C. § T1Tn. Even assuming that Total
is correct in its argument that it is entitled
to de movo review of the penalty assess-
ment in district court, no penalty can be
said to have been “assessed” until the con-
clusion of all FERC proceedings. See NGA
§ 22 (“The penalty shall be assessed by
the Commission after notice and opportu-
nity for public hearing.”) (emphasis add-
ed). After the “assessment,” Total may
choose to either (1) challenge the finding
through an NGA § 19 petition, or (2) wait
for FERC to bring an action for enforce-
ment pursuant to NGA § 24, 15 U.S.C.
§ 71Tu, and then raise its arguments that
it is entitled to de novoe adjudication in the
district court now that FERC has ‘“as-
sessed” the “proposed” penalty.

In other words, even assuming that To-
tal is correct on the merits of this case, it
still does not have standing because the
FERC proceedings up to this point are not
ultra-vires. Total cites no authority for the
proposition that subjecting a party to an
arguably inefficient though not ultra-vires
proceeding may constitute an injury suffi-
cient to give rise to an Article III case or
controversy. Cf Sea-Land Serv, Inc. v.
Dep’t of Transp., 137 F.3d 640, 648 (D.C.
Cir. 1998); Stolt—Nielsen S.A. v. Animal-
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Feeds Int'l Corp., 559 U.S. 662, 671 n.2,
130 S.Ct. 1758, 176 L.Ed.2d 605 (2010).

Accordingly, I concur in the judgment
reached by the majority.

w
O g KEY NUMBER GYSTEM
T

-IN RE: In the Matter of the Complaint
of SETTOON TOWING, L.L.C, as
Owner and Operator of the M/V Han-
nah C. Settoon, for Exoneration from
or Limitation of Liability

Settoon Towing, L.L.C., Owner and
Operator of the M/V Hannah C.
Settoon, Petitioner-Appellee

A\

Marquette Transportation Company,
L.L.C., Claimant-Appellant

No. 16-30459

United States Court of Appeals,
Fifth Circuit.

FILED June 9, 2017

Background: Owner and operator of tug,
which was charged by Coast Guard with
initial cleanup and remediation of oil spill
that occurred following collision of its oil
tank barges and grain barges, brought ac-
tion under Oil Pollution Act (OPA) against
operator of tug that was towing grain
barges, seeking contribution. After four-
day bench trial, the United States District
Court for the Eastern District of Louisi-
ana, Jane T. Milazzo, J., determined that
both parties were at fault and apportioned
65% of fault for collision to defendant and
35% to plaintiff. Defendant appealed.

Holdings: The Court of Appeals, Leslie -
H. Southwick, Cireuit Judge, held that:
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 16-20642

TOTAL GAS & POWER NORTH AMERICA, INCORPORATED; AARON
TRENT HALL; THERESE NGUYEN TRAN,

Plaintiffs - Appellants

v,

FEDERAL ENERGY REGULATORY COMMISSION; ACTING CHAIRMAN
CHERYL A. LAFLEUR, In her official capacity; COMMISSIONER
COLETTE D. HONORABLE, In her official capacity; CHIEF ALJ CARMEN
A. CINTRON, In her official capacity,

Defendants - Appellees

Appeal from the United States District Court for the
Southern District of Texas, Houston

ON PETITION FOR REHEARING EN BANC

(Opinion , 5 Cir., | , F.3d )

Before KING, JOLLY, and PRADO, Circuit Judges.
PER CURIAM:

(X) Treating the Petition for Rehearing En Banc as a Petition for Panel
Rehearing, the Petition for Panel Rehearing is DENIED. No member of
the panel nor judge in regular active service of the court having
requested that the court be polled on Rehearing En Banc (FED R. APP.
P. and 57 CIR. R. 35), the Petition for Rehearing En Banc is DENIED.
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( ) Treating the Petition for Rehearing En Banc as a Petition for Panel
Rehearing, the Petition for Panel Rehearing is DENIED. The court
having been polled at the request of one of the members of the court
and a majority of the judges who are in regular active service and not
disqualified not having voted in favor (FED R. APP. P. and 5 CIR, R.
356), the Petition for Rehearing En Banc is DENIED.,

ENTERED FOR THE COURT:

Catstiyn errosns T,

UNITED STATES CIRCUIT JODGE
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