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237 So.3d 905
Supreme Court of Florida.

Etheria Verdell JACKSON, Appellant,
v.

STATE of Florida, Appellee.

No. SC17–703
|

[January 24, 2018]

Synopsis
Background: Defendant who had been sentenced to death
filed a motion for collateral relief. The Circuit Court,
Duval County, No. 161985CF012620AXXXMA, Russell
L. Healey, J., denied the motion. Defendant appealed.

[Holding:] The Supreme Court held that Hurst v. State, 202
So. 3d 40, which required a jury to unanimously find that
aggravating factors were sufficient to impose death, did
not apply retroactively to defendant's death sentence.

Affirmed.

Pariente, J., filed an opinion concurring in result.

Lewis and Canady, JJ., concurred in result.

West Headnotes (1)

[1] Courts
In general;  retroactive or prospective

operation

Florida Supreme Court decision in Hurst v.
State, 202 So. 3d 40, in which Court held
that a jury to was required to unanimously
find that aggravating factors were sufficient
to impose death, did not apply retroactively
to defendant's death sentence; defendant
was sentenced to death following a jury's
recommendation for death by a vote of
seven to five, and his sentence became final
approximately 27 years before Hurst was
issued.
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Pamela Jo Bondi, Attorney General, and Charmaine
M. Millsaps, Assistant Attorney General, Tallahassee,
Florida, for Appellee

Opinion

PER CURIAM.

We have for review Etheria Verdell Jackson's appeal of
the circuit court's order denying Jackson's motion filed
pursuant to Florida Rule of Criminal Procedure 3.851.
This Court has jurisdiction. See art. V, § 3(b)(1), Fla.
Const.

Jackson's motion sought relief pursuant to the United
States Supreme Court's decision in Hurst v. Florida, –––
U.S. ––––, 136 S.Ct. 616, 193 L.Ed.2d 504 (2016), and
our decision on remand in Hurst v. State (Hurst), 202
So.3d 40 (Fla. 2016), cert. denied, ––– U.S. ––––, 137 S.Ct.
2161, 198 L.Ed.2d 246 (2017). This Court stayed Jackson's
appeal pending the disposition of Hitchcock v. State,
226 So.3d 216 (Fla. 2017), cert. denied, ––– U.S. ––––,
138 S.Ct. 513, 199 L.Ed.2d 396 (2017). After this Court
decided Hitchcock, Jackson responded to this Court's
order to show cause arguing why Hitchcock should not be
dispositive in this case.

After reviewing Jackson's response to the order to show
cause, as well as the State's arguments in reply, we
conclude that Jackson is not entitled to relief. Jackson
was sentenced to death following a jury's recommendation
for death by a vote of seven to five. Jackson v. State,
530 So.2d 269, 271 (Fla. 1988). His sentence of death
became final in 1989. Jackson v. Florida, 488 U.S. 1050,
109 S.Ct. 882, 102 L.Ed.2d 1005 (1989). Thus, Hurst does
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not apply retroactively to Jackson's sentence of death. See
Hitchcock, 226 So.3d at 217. Accordingly, we affirm the
denial of Jackson's motion.

The Court having carefully considered all arguments
raised by Jackson, we caution that any rehearing motion
containing reargument will be stricken. It is so ordered.

LABARGA, C.J., and QUINCE, POLSTON, and
LAWSON, JJ., concur.

PARIENTE, J., concurs in result with an opinion.

LEWIS and CANADY, JJ., concur in result.

PARIENTE, J., concurring in result.
*907  I concur in result because I recognize that this

Court's opinion in Hitchcock v. State, 226 So.3d 216 (Fla.
2017), cert. denied, ––– U.S. ––––, 138 S.Ct. 513, 199
L.Ed.2d 396 (2017), is now final. However, I continue to
adhere to the views expressed in my dissenting opinion in
Hitchcock.

All Citations
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IN THE SUPREME COURT OF FLORIDA 
 
 
ETHERIA V. JACKSON 

Appellant, 
 
v.      

    
 SC17-703 

STATE OF FLORIDA 
Appellee. 

_____________________________ 
 

MOTION FOR REHEARING  
 
 Appellant Etheria Jackson, through counsel, respectfully moves for rehearing 

of this Court’s Opinion of January 24, 2018, denying Mr. Jackson’s Successive 

Motion to Vacate his Sentence of Death.  Mr. Jackson respectfully submits that this 

Court overlooked and misapprehended points of law and fact, and specifically 

neglected to review Mr. Jackson’s substantial non-Hurst federal constitutional 

claims.  No claim previously raised is hereby abandoned. 

 The Opinion denying Mr. Jackson relief was one amongst the first of 80 

virtually identical Opinions that has been released by this Court, in groups of 10, 

starting on Monday, January 22, 2018.  There was no individual analysis conducted 

in Mr. Jackson’s case.  Instead, this Court just issued a two-page Opinion stating 

what his jury recommendation was and the fact that his case was final in 1989.  

(Opinion, p. 2).  However, Mr. Jackson had substantial issues which were not 

addressed. 
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 This Court specifically failed to address his non-Hurst claim that his death 

sentence was obtained in violation of Caldwell v. Mississippi, 472 U.S. 320 (1985).  

In at least six other cases in an identical posture before this Court, the Court has 

allowed for additional briefing on “non-Hurst related issues.”  See e.g. Spencer v. 

State, SC17-1269.  At the very least, Mr. Jackson should be entitled to full briefing 

on his Caldwell claim.    

 In all death penalty cases, this Court, both because of the Eighth Amendment 

and because of the special role assigned to it by the laws and Constitution of Florida, 

is “required to conduct a comprehensive analysis in order to determine whether the 

crime falls within the category of both the most aggravated and the least mitigated 

of murders, thereby assuring uniformity in the application of the sentence.” Davis v. 

State, 207 So. 3d 142, 172 (Fla. 2016)(internal quotations and citations omitted).  

Even if by issuing 80 identical opinions denying relief, without any individual 

analysis, this Court had not violated its duty to ensure that Florida’s death penalty is 

uniformly and fairly administered, by allowing for additional briefing of “non-Hurst 

related issues” in some cases but not this one– notwithstanding the explicit request 

made herein (see Response on Order to Show cause p. 1-2 and Response to State’s 

Reply, p. 1-2) - this Court has been arbitrary in its evaluation of Florida’s death 

penalty cases.  Such disparate treatment is a violation of due process and equal 

protection under the law.   See Logan v. Zimmerman Brush Co., 455 U.S. 422 (1982). 
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 Further, this Court is obligated to meaningfully address Jackson’s federal 

arguments because state courts have a duty to adjudicate claims pressed upon them 

under federal law. See Howlett v. Rose, 496 U.S. 356, 367-72 (1990) (unanimously 

reversing Florida court).  In fact, to the extent this Court arbitrarily narrows Mr. 

Jackson’s rights under state law to have his federal constitutional claims fully heard 

on appeal, it is committing an independent violation of his due process rights. See, 

e. g., Barr v. City of Columbia, 378 U.S. 146 (1964); Wright v. Georgia, 373 U.S. 

284, 291 (1963); N. A. A. C. P. v. Alabama, 357 U.S. 449, 456 -458 (1958).   

This Court undoubtedly plays a critical role in ensuring that the death penalty 

in Florida is administered in a fundamentally fair and balanced way.  Mr. Jackson 

asserts that the issuance of an individualized opinion detailing the Court’s findings, 

as to the specific facts and issues raised by Mr. Jackson, is necessary to fulfill that 

important role, and to ensure that no citizen is executed without having his claims 

comprehensively analyzed.   

Mr. Jackson respectfully requests this Court allow additional and full briefing 

on his Caldwell claim, or, in the alternative, grant Rehearing and conduct an 

individual and specific analysis of his Caldwell claim that was preserved and briefed 

before this Court. 

Respectfully Submitted, 
 

/s/ Julissa Fontán 
Julissa Fontán 
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Florida Bar No. 32744 
Assistant Capital Collateral Counsel 
Capital Collateral Counsel B Middle Region 
12973 N. Telecom Parkway 

      Temple Terrace, FL 33637 
      813-558-1600 

Fontan@ccmr.state.fl.us 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Status Report has 

been electronically filed with the Clerk of the Florida Supreme Court, and 

electronically delivered to Assistant Attorney General Charmaine Millsaps, 

Charmaine.millsaps@myfloridalegal.com, cappapp@myfloridalegal.com, on this 

8th day of February, 2018.         

     Respectfully submitted, 

      /s/ Julissa R. Fontán 
      Julissa R. Fontán   
      Florida Bar. No. 0032744   
      Assistant Capital Collateral Counsel   
      Capital Collateral Counsel - Middle Region 
      12973 N. Telecom Parkway  
      Temple Terrace, FL 33637   
      813-558-1600 
      Fontan@ccmr.state.fl.us       
 
         /s/ Maria E. DeLiberato 
      Maria E. DeLiberato 
      Florida Bar No. 664251 
      Assistant Capital Collateral Counsel 
      Capital Collateral Counsel - Middle Region 
      12973 N. Telecom Parkway 
      Temple Terrace, FL 33637 
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      813-558-1600 
      deliberato@ccmr.state.fl.us 
 
      /s/Chelsea Shirley 
      Chelsea Shirley 
      Florida Bar No. 112901 
      Assistant Capital Collateral Counsel 
      Capital Collateral Counsel - Middle Region 
      12973 Telecom Parkway 
      Temple Terrace, FL 33637 
      Phone: 813-558-1600 
      Shirley@ccmr.state.fl.us 
  
      Counsel for Mr. Jackson 
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