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LARRY LAMONT WHITE S ' APPELLANT

ON APPEAL FROM JEFFERSON CIRCUIT COURT -
V. HONORABLE JAMES M. SHAKE, JUDGE
NO. 07-CR-004230

COMMONWEALTH OF KENTUCKY : o _APPEL}LEE

OPINiON OF THE COURT BY JUSTICE CUNNINGHAM |

AFFIRMING
L kR
Larry Lamont White, appeals from a judgment of the Jefferson Circuit

Court sentencing him to death for the rai)e and murder of Pamela Arfns:frong.
Armstrong was mu‘rdefed. on June 4, 1983. Her body was discovered
that same da;v in a public élley; with her pénts' and underwe'ar'pulled dowﬁ
around her iegs and shirt pulled up to her bra line. She suffered from two
gunshot wounds. One wound wés observed on the left side of £he back of her
head,'while the qther wound was in virtually the sarﬁe spot on the right side. -

The medical exz';miner was unable to determine which shot was fired first, but

did opine that neither shot alone would have caused immédiate death.
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Although Appellant was originally a suspect, Armstrong’s murder
remained unsolved for more than twcnty years. Yet, in 2004, the Louisville
Metro Police Department (“LMPD”) Cold Case Unit reopened Armsttong’s case:
'I‘txrough the use of DNA profiling, Detectives sought to eliminate suspects.
LMPD officers were able to obtain Appellant’s DNA from a cigar he discarded
during a traffic stop. Appellant’s Di\IA profile matched the DNA profile found in
Armstrong’s panties. |

On December 27, 2007, a Jefferson County Grand Jury returned an
indictment. charging Appellant with rape in the first degree and murcler.

During the trial, DNA evitlence and evidence of Appellant’s other murder
convictions were inttoduced to the Jury On July 28, 2014, Anpellant was
_found guilty of both chargcs. Appetlant refused to participate during the
sentencing stage of his trial. The jury ultimately found .the existence.of

' aggravating circumstances and recommended a sentcnce of death for
Armstrong’s murder plus twenty years for her rape. The tr1a1 court sentenced
Appellant in conformlty with the jury’s recommendatlon Appellant now
appeals h.1s conviction and sentence as a matter of right pursuant to § 110(2)(b) .
of the Kentucky Constltutlon and Kentucky Revised Statute (“KRS”) 532.075.

On appeal, Appellant has raised thirty-three claims of error. In reylemng
these 'claims, the Court is statutorily required to “consider the pﬁnishment as
well as any errors enumerated by way of appeal.” KRS 532.075(2). Moreover,
since we are dealing with the irnposiﬁon of death, this appeal is “subject to [a] |

more expansive and searching review than ordinary criminal cases.” St. Clair v.
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Commonwealth, 455 S.W.3d 869, 880 (Kj._20 15) (citing Meece v.
Commonwealth, 348 S.W.3d 627, 645 (Ky. 2011)). For the sake of brevity, we:
will approach all claims as properly preserved unless otherwise specified
herein. To the extent claims were not preserved for our examination, we will
utilize the following standard of review:

.[W]e begin by inquiring; (1) whethér there is a'reasonable

justification or explanation for defense counsel's failure to object,’

e.g.,-whether the failure might have been a legitimate trial tactic;

[but] (2) if there is no [such] reasonable explanation, [we then

address] whether the unpreserved error was prejudicial, ie.,

whether the circumstances in totality are persuasive that, minus

the error, the defendant may not have been found guilty of a

capital crime, or the death penalty may not have been imposed.
Sanders v. Commonwealth, 801 S.W.2d 665, 668 (Ky. 1990).
KRE 404(b) Evidence

Appellant’s first and most compelling argument is that the trial court
committed reversible error when it allowed the Commonwealth to admit other
bad acts evidence of the Appellant as addressed by Kentucky Rules of Evidence
(“KRE”) 404(b). Prior to trial, the Commonwealth filed notice that it intended to
introduce evidence of Appellant’s two 1987 murder convictions. These .

convictions revealed that Appellant pled guilty to murdering Deborah Miles and

Yolanda Sweeney.! The Comfnon\;vea'lth.suggéstéd that the Miles and Sweeney

1 On March 12, 1985, Appellant was sentenced to death for the murders of
Miles and Sweeney. The Court overturned his convictions and death sentences in o
White v. Commonwealth, 725 S.W.2d 597, 598 (Ky. 1987) due to the Commonwealth’s
use of Appellant’s illegally obtained confessions. Upon remand, Appellant pled guilty
to the two murders and was sentenced to twenty-eight years’ imprisonment.
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murders were similar enough to Armstrong’s murder to dernonstrate that
. Appellant was her killer.
Miles was discovered dead in her bedroomb a mere weelc'after. Armstrong"s‘
murder. She was naked and had laeen shot in the left, back side of the head.
Appellant claimed that he had known Miles for severall months and that .she
sold drugs on his behalf. Appellant alse claimed the two had a sexual |
relationship. Appellant stated that he shot Miles while at her aparu'nent, ‘
because she failed to repay him for drugs. Appella_nt clalmed tllat he did not
sexually assault her before or after her mprder. |

In regards to Sweeney, she was found‘dea'.d behind a backyard shecl
approximately four weeks after Armstreng’s murder. Sweeney.suffered from a
fatal gunshot wound to the let"t side of the back of her head. Her pants were
missing and her panties were pulled down around her legs. Appellant stated
that he met Sweeney shortly before her death at a nightclub. She agreed to
engage in sexual activity with him for $25.do. Appellant claims the two walked
" to a secluded outside area at which point Appellant provided Sweeney with the
money. Appellant admitted to shootmg Sweeney after she tned to run away
with hlS money before conducting the agreed upon sexual acts.

The Comrnonwealth argued that the facts of these two convictions were
similar enough to prove Appellant’s 1dent1ty as Armstrong S murderer
Extensive pleadmgs were filed from both parties and the trial court conducted

several hearings on the matter. Ultimately, the trial court was persuaded by

the Commonwealth’s arguments and allowed the two prior eonvictions to be

’
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introduced to the jury for the purpose of establishing Appeila.nt’s identity
through his mociuspperandi:

. Before evaluating the tr1a1 court’s admission of Appellant’s two murder
.convic'tions, we note that reversal is not required unless the trial court abused |
its discretion. Clark v. Coniﬁwnwealth, 223 S.W.3d 90, 95 (Ky. 2007). Thusly,

revex;sal is unwarranteci absent a ﬁndihg that the trial court's aecision “was
arbitrary, unreasonailbie, unfair, or unsupported by sound legél principles.”
Commonuwealth v..English, 993 S.W.2d. 941, ‘945 (Ky. 1599):

KRE 404 (b) prohibits the introduction of “[e]vidence of other cﬁmes,
wrongs, or acts” used “to prove the character of a person in ‘ord.er to show
action in conformity fherewith.” This evidentiary rule seeks to prevent the
admission of evidence of a aefendant’s previous bad actions which “show a
propénsity or prediéposition to again commit ﬂ1e same or a similar act.”
Southworth v. Cdmmonwealth, 435 S.W.3d 32, 48 (Ky. 20 14). However, such ‘ |
evidence may be admissible to prové-“métive, oﬁportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident.’: KRE 404(b)(1). .

"While “modus qperandi” is not speciﬁcally mentioned within the ﬁst of
exceptions.,.t.his éourt has long held that evidence of prior bad acts Wh'iCh are
extra(;rdingrily similar to the crimqs charged may be adrpitfced to demohstréte a
mo;:lus operandi for the purboses of proving, inter alia, identity. Billings'v..
Commonwealth, 843 S.W.2d 890, 893 (Ky. 1992). . o

. In order for the modﬁs operandi exception t(').rende;; prioi' bad acts

admissible, “the facts surrouﬁding the prior misconduct must be so strikingly

-
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similar to the charged offense as to create a reasonable probability that (1) the
acts were committed by the same person, and/or (2) the acts were
accompanied by the same mens rea.” Englisl;:, 995 S.W.2d at 945. Therefore,
we must compare the facts of Appellant’s prior murders to the murder of |
Armstrong, keeping in mind that “clever attorneys on each side can invariably
» mﬁster long lists o&' _f.acts and inferencee supporting both similarities and
differences between the prior Bad acts an&\the ;;resent allegations.”
.Commonwealth v. Buford, 197 S.W.3d 66, 71 (ky 2006),
. Whether Appellant’s prior murder convictions qualify for the modus
operand1 exception presents a challenging task for the Court, requmng “a
- searching analysis of the similarities and dlssxmrlantles. Clqu, 223 S.W.3d at
a7. Our review is even more difficult considering that our jurisprudence on
this issue has evolved mostly' through the lens of sexual abuse cases. These
.cases hold that a speciﬁc act of sexual deviance may be unique erlough to
demohstraté that the assailant’s crimes are “signature” in rlature. .See, e.g.,
Dickerson v. Commonwealth, 174 S.W. 3d 451 469 (Ky. 2005); English, 993
s.w.2d 941 (alI v1ct1rns were relatives of w1fe and molestatmn occurred in the |
same fashion); see also Anastasi v. Commonwealth, 754 S.W.2d 860 (Ky. 1988)
(tickling and wrestling with young boys While dressed in only underwear).
Outside the realm of sexual abliee, we have but few cases. In Bowling v.
Commonwealth, 942 8.W.2d 293, 301 (Ky. 1997), a capltal murder case, this
Court allowed testimony from the survivor of a prewously attempted robbery,

wherem Bowhng was identified as the assallan,t.' The witness claimed that
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Bowling came into hlS service station, at;tempted ;;o rob the store; and shot at
him countless times. Id; at 301. The Court L;phleld. 1_'.];18 adn‘lission of that |
t_estimony because there Wae sufficient sirrﬁlaﬁt'y between the crimes,to
demonstrate that Bowling’s pette;'n of eonduct was to rob gas stations attended
by one worker in the early rﬁorning hours. .Id. '
In St. Clair, 455 S.W.3d 869, also a death penalty case, this Court upheld
_the testimony of St. Clair’s acco;'nplice, during which he testified abo;.it the
duo’s prior kidnapping and robbery. Id. at 886. The accomplice testified that
'Appellant heid_the prior victim at gun point, handcuffed him, aﬁd stole his late
model pick-up truck, taking the victim along for the ride. Id. These facts were
similar to the crimee .to which St. Cleir was charged. The Court held .thaf the
facts were sﬁfﬁcfent to pass muster under the modus operandi exception since
in both kidnappings he used tlie same gun and pair of haneicﬁffs in order to
steal a similar type of truck. Id. at 387. |
What we garner from our case law is that a perpetrator’s modus operandi
can be established by any number of sumlanues ‘between the previous criminal
acts a.nd the crimes charged, e.g., the type of victims, proximity of the time and
location of the crimes, the weapon or ammunition used, the method employed
to effectuate the crime, etc. H.oweve_r,ﬂwe must analyze sirnﬂai'itie"s w;vith
cagtion, as the likeness of thé crimes may merely constitute e eommon :
charactenstlc or element of the offense. The Court made this clanficatmn in
. Clark v. Commonwealth, Wherem we underscored that “the fundamenta]

principle that conduct that serves to sausfy the statutory elements of an
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oft’ense will not suffice to meet the modus operandi excéption.” 223 S.W.3d at
98. For that reason, “it is not the commonaﬁty of the crime‘é but the |
" commonality of the facts constituting the crimes that demonstrates a modus
operandi.” Dickerson, 174 S.W.‘Sd' at 469. .
‘With these cases _in mind, we begin with the factual cemmonalities of the

Miles and Sweeney tnurders with that of Armistrong’s. The most noticeable
similarity is that all three Victims were African-American women in their early
twentles, ranging from twenty-one years to twenty-three years old. Another
substant1a1 likeness concerns the date and location of all three murders

Appellant murdered Sweeney and Miles within approx1mate1y four weeks of
| murdering-Armstrong. The Sweeney and Miles murders also occurred within
blocks from Appellant’s reéidenee and the location of where 'Armstrc;ng’s body
was found. We also place considerable weight on the resemblances between
"the victims’ manners of_death. For example, the mode of execution which Miles
and Sweeney. both suffered was similar to Armstrong’s fatal wounds.
Specifically, all three victims were shot in the head in the area b'ehind the left
ear. Also, and of high 1mporta.nce, the bullets used to k111 all three victims were
38 caliber bullets Moreover, all three victims were each discovered in various .
‘'stages of undress, Wthh suggested they were victims of a sexual assault. The
three victims’ vaginal areas were likewise all exposed upon the discovery of
their bodies. | '

'I‘urniné,to the factual differences of the crimes, Miles Wae killed inside

her apartment, while Armstrong and Sweeney were killed outside. In addition,
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Appellan't maintained different levels of association with the three v10t1ms
Appellant claims ‘to have known Miles for a few'mont.hs prior to her death,
while both Sweeney and Armstrong appear to h'ave.been new acquaintances.
The crimes also occurred at different times of th'e day Armstrong was
murdered in mid to late mornmg, while Miles' and Sweeney were killed at night. ..

Another difference is that the gun that killed Armstrong was not used to kill

: M11es or Sweeney, even though it was the same caliber weapon. Moreover,

unlike the other two victims, Armstrong was shot twice, as the first shot did
not cause immediate'death.” Appellant also points out that there was no
forensic evidence .that Appellant had sexual contact mth either Miles or -
Sweeney, nor was he convicted of sexually assaulting either victim. We should
note that Sweeney s body was too badly decomposed for a rape kit to be
performed

Less persuasive differences are also present. Appellant emphasizes_ that
the victims were discovered in different states. of undress. Armstrong was fully

dressed with her underwear pulled down around her legs, while Sweeney was

-found without pants, also with her underwear pulled down around her legs.

Miles, however was d1scovered completely nude. The Court is hesitant to place
great weight on the differences in the victims’ states of undress because it
likely demonstrates convemence or opportuneness rather than a planned
action. See Anastasz, 754 S.W.2d at 862 (allowmg modus operandi evidence of

prior acts of sexual abuse whiere all victims, except one, were clothed only in

underwear)_ .
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While the .above-mentioned differences are inversely proportional to the
degree '.of similarity needed to meet the modus operandi threshold, our
jurisprudence does not require that the circumstances be indistinguishable.
See, e.é.,.Dickerson, 174 S.W.3d at 469 (quoting Rearick v. Commonwealth, 858
S.W.2d 185, 187 (Ky. 1993) (“[I]t is not required that the facts be identical 1n all-

~

respects . . .”). Nonetheless, this Court is faced with an arduous question: at

what point do the dissimilarities become sufficient enough to render the crirnes

unalike?
We ﬁnd the case of Newcomb v. Commonwealth, 410 S.W.3d 63 (Ky.

2013) most 1nstruct1ve In that case, Newcomb raped two women within a ten-

- day span. Id. at 70. Newcomb raped the first woman, a coworker, in her car

after she offered to drive him home. Id. The second woman was raped in her
home after Newcomb unexpectedly stopped by to visit. Id. at 71. .Newcomb

was tried for both crimes together Id at 72. This Court upheld the joinder of

-. both offenses, stating that ev1dence of either rape would be admissible in both

trials if severed. Id. The Court explained that both rapes were similar enough-
to establish Newcomb’s modus operaridi. Id. at 74. The similarities relied |
upon included the victims’ ages and race, in addition to the temporal
proximities of the cx‘irhes. Id. The nature of force used was also similar in both
rapes, as Appellant’s attacks began with forcible kissing t‘ollowed- bya
statement lihe, “You know you like me,” or, “You know you want me.” Id. at 75.
. Similar to the case before us, there were numerous differences in the two

rapes. For example, the locations of the crimes were not consistent. Newcomb
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‘raped one victim in a car after asking for a ride home, while he raped the other

victim inside her home when visiting. Id. at 76. The levels of
acquaihtanceships were also differerrt. Newcomb knew one victim frorn work
and had preﬁohsly shared a ‘kiss with her, while he had orﬂy mihirhal
interaction with the other vict.i'm. Id. In addition, and again similar to the case
before us, the crimes were not rdentically followed through.- Newcomb held one
victim by the hair, but used minimal force vﬁth the other victim. Id.; see also
English, 993 S.W.2d at 942 (English utilized the corleriné of a blanket to hide
the commission of sexual acts with some of his victims, but not with others)
It is apparent to this Court that the similarities that satisfied the modus
operandi threshold in Newcomb are no more significant, nor are the differences -
any less substantial, than those of the facts presently before us. Newcomb
illustrates that desplte factual differences, the crimes’ sumlarmes, even if .
m1mma1 may be d1st1nct1ve enough to ev1dence the perpetrator s 1dent1ty We

believe those d1st1ngu1sh1ng similarities-exist in-the case before us. Indeed,

- . Appellant engaged in a pattern of attacking African-American women in their

early twenties within a close prox1m1ty during early June through early July of
1983. The most persuas1ve facts being that these three women were of the

same age, race, and suffered a gunshot wound from a .38 caliber bullet to the

. mid-back, left side of the head while their vaginas were uncovered from the

removal of clothing. In our view, the commoriality of the facts between the
Miles and Sweeney murders and the Armstrong murder presents a substantial

degree of similarity. Therefore, we find that the trial court did not abuse its
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disctetion in finding that the crimes’ similarities were sufficient enough to ‘
demonstrate Appellant’s identity through his modus operandi.

Having deter‘rnined that the Miles and Sweeney murders qualified as
modus operandi evidence, vlre must still ensure that such evidenee was more
probative than prejudicial_. KRE. 403; Lanham v. Commonwealth, 171 S.W.3d
14, 31 (Ky. 2005). The trial court ruled that altlrough the evidence was

extremely preJudlc1al the preJudrce was outwerghed by its high probative
.worth We agree e

In conducting a.KRE 403 balancing test with respect to 'modus operandi
| evidence, ;‘a variety of matters must be considered, including the strengﬂl of -
the evidence as to the commiission of the other .c_rime, the similarities between
the crimes, the interval of time that has elaosed between the crimes, the need
for the ev.idence, the,efﬁcacy of altemative proof, and the degree to-which the
ev1dence probably will rouse the jury to overmastenng hostlhty Newcomb 410
S W. 3d at 77 (quotmg McCorrmck on Evidence, Ch 17 § 190).

Accordingly, we begin our analysis by acknowledging that the strengtn of
the Commonwealth’s modus operandi evidence is unquestionably strong The -,
followmg observation is of great importance to ttus Court. Unlike other cases in
which we have found the existence of modus operandl, the comparatwe
'offenses in the case before us were not merely alleged, rather Appellant pled
. guilty to murdermg both Miles and Sweeney See Newcomb, 410 S.W.3d at 70-
’ 72 (Newcomb was indicted for the rapes, but had not yet been conwcted),

English, 993 S.W.2d at 942-43 (other prior acts of sexual abuse were only
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alleged by the witnesses). In addiﬁon, and as we have already discussed, the
sﬁnﬂarities of the murders are substantial. The close préximity in ﬁme a;‘ld
location between each murder further heigﬁtens the evidénce’s prob'ativeness.-
In regarcis to the need for evidence and the efficacy of alternative proof,
we find these cons'jdératibns also weigh iﬁ fa\.r(_)r ‘of admission. The
: Cpmmbnwealth’s only method of proving Appellant’s identity. as the perpetrat(;r
was through the use of DNA eviden;:e. While the DNA evidence certéinly proved
that Appellant had ejaculated on.Armstrong, hé, argued that he had consensual -
sex with her perhaps dayé before her déath. Since Appe’llant provided the jury
v‘.rith a plausible explanation for the preéence of his semen; evidence of his
modus opex:ahdi'was h.lghly prpbéti\;(? 1n proving his.identity. See Bowling, 942
~ S.W.2d at 301 (evidence of gther crimes passed KRE 403 balancing test
wherein the evidence rebutted a claimed defqnsé and ic}entiﬁcation of the
defendant as the assailant waé at issue).
In céﬁcluding our analysis' on tﬁis issue, we acknhowvledge that Appellant
‘uridoﬁb-tqdly suffered prejudice from the introduct:i'on of his .two prior murder
cbnvictions. However, we believe the trial .court actively mapaéed the jury’s ‘
understanding of -£he evidence so a's to prevent thém from developing
“overmastering hqstility.” In 'an’effort to dissua‘de‘prej'udicé, th(e. trial court.
admorﬁshed the jury about the proper use of the 404(b) evidencé. after the.
pa.rtif':s’ opening statements. See Johnson v. Conimonwealth, 105 s.w.3d 430,
441 (Ky. 2003) ﬁﬁﬁes are _i)resumed to follow admonitior_ls). The trial court .

explicitly explained to the jury that the eviden_ce was only to be considered as
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evidence of modus operandi and identity. Eurthermore, the trial court
instructed. the jury that the Con'ln'lonwealth still had to prove each element of
the crinles charged beyond a reasonable doubt and that Appellant’s prior
murder convictions could not be used to establish action in. conformity
therewith. The trial court provided the jury w1th a ‘similar-instruction just prior
to the guilt-phas'e deliberations. ln light o'f the trial court’s actions, in
conjunctmn with the high probative worth of the evidence, we find that the trial
. court did not abuse its discretion in allowmg ev1dence of Appellant’s prior
murder convictions.

Jury Instructions

Appellant’s next assignment of error is that the trial court’s failure to

define the terms “modus operandj” and “identity evidence” Violated his_due
process rights.’ Appellant concedes that this issue is unpreserved

| Appellant contends that “modus operandi” and “identity ev1dence are -
both terms that a juror is unlikely to understand. Consequently, it cannot be
assumed that the jury followed the trial court’s admonltions to only consider

"the prior murder convictions for the purposes of demonstrating Appellant’s

. identity through his modus operandi.

In Lawson v. Commonwealth, 218 S.w.2d 4l, 42 (Ky. 1949), our
predecessor Court stated that trial courts must “instruct on the ;;vhole law of
the case and to include, when necessary or proper, deﬁnitions of technical
terms used.” In support of his argument, Appellant cites Wright v.

Commonuwealth, 391 S.W.3d 743 (Ky. 20l3), wherein this Court found that the
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- trial court’s failure to define “unmarried couple” within its instructions
const\tuted error. Id. at 748 However, anht a domestlc violence case, is
dastmgt.ushable from the case before us. In anht the statutory deﬁmhon of
“unmarried couple” is d1st1nct1ve from what an average juror would understand
as a couple who is unmarried. See KRS 403.720 (an “unmarried couple”
constitutes two individuals who have a child together and either live together or
previously lived together). That is not the case here. We can find no evidence
that the two terms go beyond the averag’e juror’s understanding. See
Caretertders,,Inc. v. Commonwealth, 821 S.W.2d 83, 87 (Ky. 1991) (“kmowingly” -
and “willfully” are not technical terms requiring instructions). Furthermore, to
the extent that these terms needed clarification, we believe they rvere.
sufficiently “fleshed 'out”F during 'closing arguments Lumpkins ex rel. Lumpkins
v. City of Louisville, 157 S.W.3d 601, 605 (Ky. 2005) (“The Kentucky practlce of
- ‘bare bones’ instructions . perrmts the 1nstruct10ns to be ‘fleshed out’ in
closing argument.”). .
DNA Suppression

Appellant next urges the Court to find reversible errOr in the trial court’s
: refnsaJ to suppress his DNA sample,'iavhicn he ciaims was improperly obtained
during an illegal traffic stop. In February of 2006, LMPD'Sergeant Aaron
Crowell was tasked w1th covertly obtmmng Appellant’s DNA. Accordmgly,
Sergeant Crowell and Detective Hibbs began surveilling Appellant’s residence.
While watching Appellant’s re81dence, the two officers observe'd Appellant enter

a vehicle as a passenger. The vehicle subsequently left the residence at an

o 15

Al




unlawful high rate of spe'ed. The officers then stopped the vehicle due tc; the
speeding violation. Durmg the stop, Sergeanf Crowell removed Appellant from
the vehicle and performed a pat down to check for weaponry. Appellant placed
his lit cigar onto the back of the vehicle. After checki;lg the subjects’ driver’s
licenses and running warrant checks, officers perfn?tted the driver and
Appellant to leave. No citation was issued. As the vehicle left the scene,
Appellant’s cigar fell to the ground and was collected.
.' : Appellant filed a motion to suppress DNA evidence recovered from the
cigar based on the inegaiity of the traffic stop. The trial court denied

* Appellant’s motion folldwiﬂg evidentiary ﬁearings.

In reviewing a trial court’s denial of a motion to supﬁress; .&e ensure that
the trial court’s factual findings are not clearly erroneous, after which we
conduct de novo review of the tnal court’s applicability of the law to the facts
Adcock v. Commonwealth, 967 S.w.2d 6, 8 (Ky 1998) (c1t1ng Omelas v. Umted
States, 517 U.S. 690,' 697 (1996)). Appellant does not allege that any factual

’

findings are unsupportéd. As a result, we turn to the trial court’s application
of the law to the facts. .
The trial court relied entirely oﬁ Lloyd v. Commonwealth, 324 S.W.Sd 384
" (Ky. 2010) in ruling that the traffic stop was lawful. We can find no error in.t_he
trial court’s reasoning. In Lloyd, this Court explained that an officer may =
con'duqt a traffic stop as lohg as he or she has probable cause to believe a
traffic violation has c;ccurred, regardless of the officer’s subjectiva motivation.

Id. at 392 (citing Wilson v. Commonuwealth, 37 S.W.3d 745 (Ky. 200 1)). The
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Commonwealth provided sufficient proof that Sergeant Crowell and Detective .
Hibhs observed the vehicle'speeding. Thusly, it is immaterial that Sergeant
Crowell desired to obtain Appellant’s\.l)NA since' adequate probable eause_
existed. .

On appeal, Appellant takes h1s argument further and suggests that his ‘
removal from the car and subsequent pat down was unlawful. The tnal court.
did not address these arguments. Nevertheless, we can qu1ckly dispose of
At)pellant’s .contentidns. Pursuant to Qwens v. Commonwealth, 291 S.W.3d
704 (Ky. 2009) an “officer has the authority to order a passenger to exit a '
vehicle pending completion of a minor trafﬁc:.stop.” Id. at 708 (citing Maryland
a. Wilson, 519 U.S.. 408, 414'-15 (1997)). Fu;th'ermore, Sergeant Crowell was
permitted to conduct a pat down of Appellant. As his. suppression hearing
: testimony illustrated, Sergeant Crowell maintained a reasonable and .
articulable suspicion that Appellant was armed and dangerous., See Terry v.
Ohio, 392 U.S. 1, 27 (1965). Speeiﬁcally, Sergeant Crowell testi.tled that he was
not only aware of Appellant’s proelivity to carry a weapon, but that he
previously arrested Apg_e]lant for unlawful possession of a handgun. See also.
Adltins v. Commonwe'alth,' 96 8.W.3d 779, 7 8:7 (Ky. 2003) (“When an officer
believes that he is confronting a murder suspect, he has presumptive reason to-
beheve that he is dealing with an armed and dangerous person.”). We have
seen no ev1dence that Sergeant Crowell qu1ck pat down of Appellant. exceeded .

- the scope of Terry, nor has Appellant demonstrated that the traffic stop was

prolonged to effectuate the pat down.
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Recusal

Appellant‘urges the Court to find error'in Judge James Shake’s refusal to

.disqualify himself as the presiding trial judge. Appellant claims that Judge

Shake, during his tenure as an Assistant Jefferson County Puhlic Defender,
represented him in four felony cases in 1981. Appellant only provides the
Court with information concerning one of the four cases, criminal case 81-CR-
669 In that case, which proceeded to a jury tr1a1 Appellant was charged Wlth
sodomy and rape The Court’s records 1nd1cate that Appellant was acqultted
on the sodomy charge, but found guilty of the lesser charge of sexual abuse.

O_Ii Jul}; 18, 2014; five days into the jury trial; Appel}ant moved .judge
Shake to recuse himself based on his past'representation of Appellant.

Appellant .argued that prejudice would result if Judge Shake continued

presiding over the trial “due to the uncertainty surrounding his knowledge of
the [prior] case and/or relevent information obtained during his previous

" representation of [Appellant].”

Judge Shake conducted a hearihg on the motion shortl_;y thereafter. On
July 21, 2014, Judge Shake denied' Appellant’s motion on the grounds of
timeliness. 'Judge Shake, citing Alred v. Commonwealth, .:fudicial Conduct
Commiss:on, 395 S.W.3d 417, 443 (Ky. 20 12), stated that it is mcumbent upon

which the party moving for recusal to do $0 “1mmed1ately after d1scovermg the

facts upon the disqualification rests . . . .” Judge Shake made clear thaton a

number of occasions throughout the proceedings, he had mformed the parties
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- of his prior representation of Appellant. Accordingly, Appellant should have
filed his recusal motion long before the trial began.. ¢

In Bussell v.\(Zommqnweqlth, 8828.w.2d 111 (K:‘y. 1994), this Court was
faced with sirriilar tircumstances as that of the case before us. In Bussell, also
adeath penalty case, the defendant filed a recusal motion based on the trial
_]udge s representation of him on murder charges some seventeen years prior.
. Id. at 112, In affirming the trial court’s actions, thls Court re1terated that
Bussell knew or should have known about the Is)rio'r represen’tation. Id. at 113.

Bussell’s failure to timely assert the issue waived hisncl.aim for recusal. Id.

Appellant W.as made aware of Judge Shake’s prior repres.entation prior to
tnal Wh1le we cannot p1npomt the exact date such mformatlon was made ]
known, we do know that Judge Shake had pres1ded over the case for over six
years as of the time of trial. Dunng this time, Appellant should have been
made aware of the prior representation, either through his own: recollection or
through Judge Shake’s aeknowledgments. Censequently, we deem Appellant’s
claim for recusai WaiVed due to the untimelirxess of his motion

Notw1thstand1ng Appellant’s walver, we must still address whether Judge
Shake was mandated by statute to disqualify himself, See Alred, 395 S.W.3d at -
443 (citing Johnson v. Commonwealth, 231 5.w.3d 800, 809 (Ky. App. 2007)).
h There are three separate statutory grounds for recusal whic]:r Appellant |
_adva.nces. KRS 26A.015 reduires,‘ in 'pert.inent part, that Judge Shake recuse
himself if he has (1)_“persona1 knowledge of disputed evjdentiary facts

.concerning the p?oceeding”; (2) “served as a lawyer or rendered a legal opinion
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in the matter in controversy”; or (3) “has knowledge of any other cireumStances-
in which his impartiality might reasonably be qtlestioned.”
This Court does not believe any grounds for mandatory recusal existed.

In regards to the first basis for disqualification_, we disagree wt'th Appellant’s
argument that his 198 1 conviction had some type of evidehtiary vatue to the
existence of his modus operandi. th only was his 1981 conviction not
introduced during the guilt phase, but Appellant fallS to explam how Judge -
Shake’s purported knowledge of that case renders the murders of Sweeney and
M11_es more sun_llar to the murder of Armstrong. In regards tq the second
statutory ground for recusal, we find Appellant’s argument unpersuasive. While.
it i§ true that Judge Shake previously served as Appellant’s attorney, he dtd.so'
in an unrelated case over thirty-three years pﬁor. That particular conviction’
plainly does not constitute the sarhe “matter in eontroversy.” See Bussell, 882
S.W.2d at 112. Lastly, we find difﬁeulty in reasonably questioning Judge
Shake’s impartia.lity. Judge Shake was candid about his recollections and
explained that he had no memory of Appellant’s eases or having any
conversations concerning those cases. We wi]l not assume bias based solely on
the fact that Judge Shake represented Appellant more than th1rty-three years
prior to his trial.- Id. (holdmg that judge’s prior representation of defenda.nt ina
murder case did not render him. b1ased). For these reasons, we find no error in

- Judge Shake’s refusal to disqualify himself from presiding over Appellant"s
trial. '
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Chain of Custody .
| ‘Appellant also requests that.we grant him a newtvvtrial on the grounds
that the trial court improperly admitted unreliable evidence. The evidence
Appellant. complains of is Armstrong’s rape kit, underwear eutﬁnge, and his
cigar and buccél..svs.rab. \Appellant contends that'the Comrnon'v_vealth failed' to
provide a sufﬁcient foundation for the aforementioned articles due to numerous
breaks in the réspective items’ chains of eustody.
The admissiort of physical evidence requires “a'fmdirrg ﬂ'rat the matter in
_ question is what its proponent claims.” KRE 901(a). Said differently, a proper :
foundatior1 demonstrates that the proffered evidence is the same evidence
initially recovered and has not been materially changed. .éee Beason v:
Commonwéalttl, 548 S.W.2d $35, 837 (Ky. 1l977).‘ In regards to fungible
evidence, such ae DNA, the item’é chain of custody provides the necessary
foundation for admiésion. See Thdmas v. Comnionwe_alth, 153 S.W.éd 772, 779
" (Ky. 2004). However, the Cdurt has repeatedly approached admissiorl of such
. evidence in a liberal fashion, concludmg that an unbroken chain of custody is
not needed. E. g., Thomas, 153 S.W.3d at 781. As such breaks in the chain of
custody go to the We1ght of the ev1dence rather than 1ts adm1331b111ty
McKinney v. Commonwealth, 60 S.W.3d 499, 511 (Ky 2001).
In reviewing the trial court’s ruling, we look for an abuse of diseretion..
. Thonias, 153 S.W.3d at 781 (citing United States v, Jackson, 649 F.2d 967, 973
(3d Cir. 1981). Our focus is on whether a foundatlon was suffic1ent1y laid so

that there is a reasonable probability that the proffered evidence was not
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X " altered in any material respect Id. In making this deterrhination, we look to
“the circumstances surroundmg the preservation of the evidence and the
likelihood of tampering by intermeddlers.” Thomas, 153 S W.3d 782 (c1t1ng
Pendland v. Commohwealth, 463 S.W.2d 130, 133 .(1971)).

Cuttings from Arnistrong’s Panties
Appellant focuses the majonty of his argument on the DNA retneved
from the cuttmgs of Armstrong’s panties. Confusion abounds due to several
cuttings being taken at two different times and the Commonwealth’s_ inability
to specify Which path a partictﬂar cutting took. To simplify our analysis, we
can plaee the cuttings into two groups origlriatfng from LMPD .Detective
Charles Griffin’s collection of the panties from Armstrong’s‘autopsy on June 4,
1983. Nine days later, he delivered the panties to a‘Kentucky State Police
(“KSP”) laboratory analyst Moms Durbm, who took cuttlngs from the areas
testing positive for seminal ﬂu1ds This is the first group of cuttings. The
cuttings were then stored in a KSP freezer where they remained until July of
2006. At that time, some of the cuttings were sent to a different KSP lab. The
‘. laboratory technician personally returned the cuttings' to LMPD on 'April 25,
2007, after which they were stored in the LMPD propex;ty room. A sufficient
. chain _of custody is patently clear for this first group of cuttings.
The second group of cuttings occurred in 2004, when LMPD was
investigating another suspect in Atmstrong’s murder. At that time, the
remnants of the intact panties were transported to the KSP laboratory ‘This is

where the second group of cuttings occurred. These cuttmgs were returned to
Y . '
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LMPD and stored in the property room that same year. The chain of custody
for the second grotlp of cuttings has one missing link. After Durbin made the
initial‘selection' of cuttings in 1'983, there is no direct testimony demonstrating ,
how the remnants of the intact panties made it back to the LMPD property
room before being stored untii 2004. Neverthe!ess, discovery_indicates that the
KSP lab neleased the panties'to LMPD Officer “J. Trnsty” on August 10, 1983,
the same day' they were memnled to the LMPD property room. This minimal -
gap in the chain of custody for the second' group of panty cnttings does not
render it unreliable. See Thomads, 153 S.W.3d at 782. (“All p0331b111ty of
tampermg does not have to be negated. It is sufficient . . that the actions
taken to preserve .the integrity of the evidence are reasonable under the |
‘ cireum~s.tan‘ces.”).. '
'Since there is only one of two paths the panty cuttings could have‘ taken,
_ and both paths demonstrated intact chains of custody, we beheve the
‘ Commonwealth provided a suffic1ent foundation demonstratmg the reliability of
the DNA evidence. It is inconsequential for the purposes of é.dmission whi_ch
‘path a particular cuttjng took. Regardless of whether a particular sample was
part of the 1983 or 2004 cutttngs, there is\little doubt that the “proffered |
evidence Wets the same evidence actua]ly involved m the event in question and
that it remam[ed] materially unchanged Thomas, S.W.3d at 779. Thusly, the
Commonwealth adequately authenticated the evidence. The fact that the
. Commonwea.lth was unable to differentiate whether the cuttmgs were from the

first or second batch of cuttings goes to thewelght of the evidence.
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Rape Kit

Dr. McCloud collected Armétrong;s rape kit; after Which it was
transférred to Detective Griffin during her autopsy. .It is unclear if it was
Detective Griffin or another officer who placed the kit in the LMPD pro}:érty
room. Nine days later, Detective Griffin transportqd ;che kit to a KSP
la‘poratory. The CommonWealtin could not pinpoint who transpc;rted the kit
back to the LMPD property room where it remained until June o'f 20Q4. At that
time,"the kit was once é.gain transported to the KSP laboratory by an evidence
tech;iician where it exchanged hands with several identified analysts and
technicians and returned to the LMPD property room. A similar ex;:ha.zlge toqk
piace in 2007, where the kit was transported to a KSP laboratoi'y by an
identified evidence technician and was later. tetufned to the LMPD property
rodm. There was no testim&ny regarding who handled the kit, if anyoné, while
at the KSP laboratory. )

Although there are several breaks in the rape kit’s custodial chain, we do
not believe these disruptions render the evidgnce unrel'iaiale. Tﬂe.deﬁciencies
in c1l_1stody are appafently due to careless record keeping in i:he form of failure
to. specify who transportéd the item; rather than actions that would have

: altered or possibly contaminated the contents of the rape kit. In Rdbovsky v.
Commonwedlth, 973 8,W.2d 6, 8 (Ky. 1998), the Court stated that “it is |
unnecessary to establish a perfect chain of éu_sfodj or to eliminate all
possibility of tainpering or misidentification, so long a;s there is persuasive

evidence that ‘the reasonable probability is that the evidence has not been
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altered in any material respect.” (qtloting United States v. Cdrdc?nds, 864 F.2d
1528, 1532 (10th Cir. 1989)). As.suctl, the trial court did not err in admitting
" the evidence, as there was minimal chance that the contents of the rape kit
were altered. Once again, we underscore that breaks in the chain of cttstody
go to' the wetght of the evidence, rather than its admissibility. McKinney, 60 .
S.W.3d at 511.

. Appellant also cléims that evidence of the rape kit’s chain of custody was
.insufﬁci'ent‘due to Detective Griffin ;emd Dr McCloud, who were both deceased ‘
at the time of trial, being unablé to testify. Yet, we find that Medical Examiner
Dr. Tracey {Corey’é and LMP,D Detgc':ti_ve Joel Méupin’s testimonies adequately
perfected the missing links m the evidence’s chain of c_u'stody. Dr. Corey
tgstiﬁed that Dr. McCloud collected the rape kit during Armstrong’s atutopsy.

. Dr. Corejr was not pfeseﬁt during the a,l_ltopsy,-but cqnﬁrmed the collection
baséd qn‘the aut9ps$r report. See Kirk v. Commoﬁw’ealth, 6 S.W.3d 823, 828 |
(Ky. 1999) (cqroner’s testimony elicited from the autopsy report authored by
deceased pathologist was authenticatgct ar.1d adnﬁssible). 'I.Jikewise, Detective -
Maupin testified that he witnessed Detective Griffin order the rape kit and take
custody of the collected kit during the autopsy. ]jetectiire Maupin was also |
able to identify the rape kit as the one collected by virtue of Detective Gn.fﬁn S
signature and date on the rape kit packagmg Thusly, we find no error.

Buccal Swab and Cigar | Lo

As mentioned, Appellant also submits that the Commonwealth falled to

: estabhsh the chain of custody for h1s cigar butt and buccal swab. We will not
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plunge into a lengthy discussion concerning the custodial history of these
items. Instead, we can surmise that Appellant’s most persuas1ve argument is
pred1cated on unidentified 1nd1v1duals who accepted and released the evidence
from the LMPD property room. As our analysis has already stated, minor
custodial breaches do not automatically rehder the evidence unreliable. See
. Thomas, 153 S.W. 3d at 781. Desp1te the neghg1b1e gaps in custody, the
Commonwealth reasonably demonstrated the 1dent1ty and the mtegnty of the '
" buccal swab and e1gar. Therefore, the trial court did not abuse its discretion

- by admitting them into evidence.

' Prosecutorial Misconduct

Appellant alleges Ilumerous lnstances of prosecutoriai misconduct

during both the gu1lt and penalty phase closmg arguments. In con51der1ng
Appellant claims of prosecutorial rmsconduct we will only reverse if the '
mis_co,ndupt is “so serious as to render the entire trial fundamentally unfair.”
Stopher v. Commonwealth, 57 S.W.3.d 787, 805 (2001). We must emphasize
that the trial court was required to give the Commo,n_wealth wide latitude
during its closing arguments. Bozoling v C'_—'omm'onwealth, 875 S.w.2d 175, 178 .
(Ky. 1993). In addition, 'the Commoﬁwealth was entitled to draw reasonable
. inferences from the evidence and explam why those inferences support a

finding of gullt Commonwealth v Mztchell 165 S.W. 3d 129, 131-32 (Ky.
2005)."



Guilt Phase
" The first instance ofgmiscc;nduct Appeliant compla.ins_ of occurred when

the Co&nmonwealth stated the following during closing arguménts: “Let’s cut to
the chase. You had to hear a day’s wort'h of evidence to know what everybody
already knew.. It was Larry White’s DNA on Ms. Aﬁnstrong’sl vagina, her anus,

" her panties and the back of her pants.” Appellant imrriediately objecteci, |
claiming that the Commonwealth Wés mischarééterizing the eﬁdeﬁce. The trial
' coﬁr; overruled Appellant’s objection, stating fhat the jury can reconcile the -
sﬁ:aterhehts with the evidence presented.

Appellant i;% correct that his DNA was not specifically found on
Armstrong’s vagina, anus, or I;ants. While semen was found in those areas,
analysts were unable to obtain a DNA profile. Nevertheless, Appellant’s DNA
. matched the ﬁNA profile found on Armstx;on;g’s panties with certaintjr—one.in :
160 trillion people. From this e\{idénce, £he Commonwéalth Wég entitled t6
. draw reaéonable inferences énd expla.in ;avhy those inferences support a finding
.of guilt. Mitchell, 165 S.W.3c.1.at'131-32. Since evidence indicated that -
Appellant haa sexual inteércourse with Armstrong prior to her death, in addition
to his DNA being found in her panties, the Cqmmon_weaith was p’ermifted to
make the reasonaﬁle inférence that'such DNA was 'pre‘se'nt.i'n the semen found
on Armstrong’s vagina, anus, énd-.panfs. See Tamme v Comr;zonwealth; 973
S.w.2d 13; 39 (Ky. 1998) (“The [prosecutor’s] alleged mis'statements are more

accurately characterized as interpretations of the evidence.”).
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'Appella_nt’s se;:ond allegation of prosecutorﬁa.i misconduct occurred when
the Coinrr;;':ﬁwealth commented on Roger Ellington’s testimony. Appellant
believes the Commonwealth’s statements had the effect of offering the p%estige
of the Con;monwealth Atto:Lney’s 'Ofﬁqe to supporIt the witness’ credibility.
Appellant’s brief providés a l;ngtﬁy quote from the Commonwealth which it
;argﬁes amounted to i1:1'1proper bolstering. After reviewing the Commonwealt‘h’.é
_closing argument, we find no nieed to provide.the quote, as ’ql.1ere is no merit in
Appellant’s contention. The Commor;ivealth merely sunimarizéd Mr.
Eﬂmgtoﬁ’é testimony in a way that was persuasive t<; their position. ‘Compare
. Armstrong v. Commonuwealth, 517 S.W.2d 233, 236 (Ky. 1974) (improper -
bolstering occurred Wheﬁ the brosgcui;or informed the jury that he ha_ci known
and worked with the witness before and the witness was h:onest and
conscientious). | |

Appellant’s third claim of misconduct also concerns Mr. Eliington’s
testimony. Mr. Ellington is the father of one of Armstrong’s children. The
.defehse advanced a theory that Mr. Ellington was Armstrong’s killer. In |
response, the Commonwealth provid_ed the jury with the following closing
argument statements: “[Ellington], being accused, having a Fifth Amendment
right to remain silentf., Il caﬁae and sat right here. [Ellington] chose to tesﬁfy_. He
togk an oath from the judge and he answered the ciuesﬁons. Are those the
actions of a killer?” Appellant argues that this statement amounted to an

improper comment on Appellant’s fa.ilure. to testify. We disagree.
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In Ragland v. Commonwealth, 191 S.W.3d 569, 589 (Ky. 2006), the Court
explained that “a defendant's constitutional privilege against compulsory self-
incrimination [is violated] only when it was manifestly intended to be, or was of
such character that the jury would necessanly take it to be, a comment upon
the defendant's faﬂure to testlfy When placed in the context of the defense s
theories, we believe the Commonwealth was appropnately responding to
Appellant’s allegation that Ellington was Armstrong s k111er Such a comment
does not constitute a comment on Appellant’s failure to testify. See Bowling,

873 S.W.2d at 178 (finding that prosecutor’s closing'argument statement that -
“W_e can't' tell you what it is because only the man who pulled the trigger
knows” did not amount to a comment on defendant’s refusal to testify). As we
have explained, “[n]ot every comment that refers or alludes to a non-testifying
defendant is an impermissible comment‘ on his failure to testify . . . .”. ‘Ragland,
191 S.W.3d at 589 (queting Ex parte Loggtns, 771 So.2d 1093, 1101 (Ala.
2000)). '

Appellant also alieges that the Commonv&{ealth imnroperly'shifted the
. burden of proof when it teminded the jury that Appellant failed to provide proof |

that he and Armstrong had a relationship prior to her murder. This Court has

" long held that a prosecutor “may comment. 6n evidence; and may c'_:omment as

to tne falsity of a defense position.” Slaughter v. Commonwealth, 744 S.W.2d

407, 412 (Ky. 1987). The complained of statement was clearly'r.made to

challenge the defense’s theory that Appellant’s DNA was present in Armstrong’s

underwear because the two had consensual sex preceding her death. The
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Commonwealth’s remarks that there was no evidence that such an encounter,
took place was well within the bounds of closing arguments. We find no error.

Sentencing Phase

Appellant urges the Court to find that the Commonwealth committed

o ﬂagrant prosecutonal rmsconduct when 1t stated that Appellant’s murders of

Armstrong, Miles, and Sweeney amounted to genoc1de

The Commonwealth concedes that the prose::utor’s use of the term
.“ge.'nocide” was irnproner. We agree and condemn the Commonwealth’s use of
such unnecessary and disparaging comments. However, this Court does not
believe the remark was severe enough to render the trial fundamentally unfair. .
While the Commonwealth’s remark was obviously deliberate and undoubtedl;lr
produced some prejudice, the remark was isolated, being used only once '
during the closing argument. See Mayo v. Contmonwealtﬁ, 322 S.W.3d 41, 57
(2010). 'l\/.Ioreover, the evidence against Appellant, as discussed supra, was
relatively etrong. When viewed in the context of tne entire trial, the .
Commonwealth’s brief and minor remark did not undermine the essential
fairness of Appellant’s tnal See Murphy v. Commonwealth, 509 S.W.3d 34, 53-
'54 (Ky. 2(:) 17) (prosecu'tor’s reference to defendant as a “monster” did not -
constitute reversible error); Dean v. Commonwealth, 844 S.W.2d 417 , 421 (Ky
1992) (Commonwealth calling-the defendants “crazed animals” did not requtre
reversal) .-

" Next Appellant argues that the Commonwealth improperly urged the jury -

‘to sentence him to death for his prior murders of Miles and éweeney. We find
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‘no need to relay the eémplained of statements. Instead, we resolve Appellant’s
cdntentions. hy finding that the Commonwealth properly commented on the
proof | presented to the jury, including the fact the.t he had murdered two other
women. We do not believe the Commonwealth’s references to the Miles and

" Sweeney murdeis exceeded the hoiJnds of perniiseible'cloéing statements.

Appellant’s final claim of prosecutonal misconduct concerns the
Commonwealth’s statement to the jury that they “never heard one word or
witnessed one action of any remorse, from the defendant.”

Again, this com1nent was made during the sentencing stage. This
arglirnent, while unacceptable during the guilt stage; is germane to .sentenci.ng.
“The United States Supreme ~Court weighed in on this issue when reviewing this
Court’s decision. White v Woodall, 134 S.Ct. 1697, 1704 (20 14j. ’i‘he nation’s/
highest court ruled that the tﬁal court was not reqﬁired to give an instruction
" ofno inference of guilt by the defendant’s refusal to ~testify during the penalty

stage. The Supreme Court agreed w1th the trial court’s conclusion that “ no
case law [} precludes the jury from cons1der1ng the defendant's lack of

_expression of remorse.. . . in sentencmg See also Hunt v. Commonuwealth, 30;1
S.W.Sd 15, 37 (Ky. 2009) (prosecutor's statement “[h]as anybody seen any

' remorse from this defendant during the tna_l?” did not constitute an

1mperm1ss1b1e comment on defendant’s F1fth Amendment nghts) There was no

~

error here.
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Victim Impact Evidence
Appellant next contends that he was denied‘a fair trial due to the

elicitation of what he believes was victim impact evidence during the guilt
phase of trial. This argument is unpreserved and with'ou‘t merit. During
redirect examination of one of Armstrong’s children, the Commonwealth
"inquired into the status of Armstrong’s other children. The \';_vitness.mérely said
that one of his siblings was killed and the c.>the1" had committed suicide. The
witness did not expouﬁd on tl.leir deaths, nor did he stafe that their deaths
were attributable to their mother’s murder. We find no error.

Directed Verdict
| Appe]iant argues that the trial court erred in failing i:o grant him a
directed irerdiqt of acquittal on the rape and 'murder charges. We have
* sufficiently outlined the sufficiency of tﬁe evidence in this opinion already to'
refute this claim. We will not protract this opinion by unne‘ces'sarib‘r repeating
it her.'e. When .vie'wing the evidence in its. entirety, it was npt clearly
unreasoﬂable f;)r a jurj to find Appellant guilty of the crimes charged. -
Stétutory Aggravator h |

. Api)ellant next urges the Cc’).urt to vacate his scritencqof death on the
grounds that the jury failed to ﬁqd a statutory aggravator. In d;‘der to impose
. the death sentence upon a'defei;ldant, a jury must find, beyond a reasonable

’ doubt, the existence of at least one of the statﬁtory aggravators; as listed in KRS

532.025(2)(a). In the case before us, the jury was instructed on the following

aggravating circumstance;



In fixing a sentence for the defendant, Larry Lamont White, for the
" offense of the murder of Pamela Armstrong you shall consider the

following aggravating circumstance which you may believe from the

evidence beyond a reasonable doubt to be true: (1) The defendant

committed the offense of murder while the defendant was engaged

in the commission of rape ini the first degree. :
Appel}ant takes issue with the jury’s response to this question. -The jury’s
verdict ferm read as f'ollows:' “We the jury, find beyond a reasenable donbt that
the‘followi'ng aggravating circumstances exists in the case as to the murder of N
Pamela Annetrong.” Underneath this aggravator, the jury foreman wrote the
word'“Rape.” Appellant claime that‘the jury’s finding of “rape” does not
constitute a finding that the .Anpellant’s murder of Arrnstrong was committed |
while he was engaged in the comm1ss1on of first-degree rape.

Appellant’s argument has merit to’ the extent that the jury’s one word
. answer of “rape” does not spec1fy whether the jury beheved Appellant
committed first—degree rape during the commission of Armstrong’s murder. -
Yet, we may aesume that the .jury maele the proper finding'of the statutory |
-aggravator based on the jury’s hkely interpretation and understanding of the
verdict forms and in’structions. See Wilson v. Commonwealth, 836 S.W.2d 8'72,
892‘(Ky. 1992), ovenuled on other grounds by St Clair, 10 S.W.3d 482. Indeed,
our ana.lys.,i.s centers on “what a ‘reasonable juror’ would undérstanci the charge
to rnean.” " Id. at 892 (citing Frances v. Franklin, 471 U.S. ;'307 (1985)).- Based
on .the instructions and verdict forrn, the jnry was given the option of f'tnding
only one aggravator—murder accompanied by first-degree rape, and vras

instructed that it could not impose a death sentence unless the aggravating

circumsta.nce was found. These instructions are clear. In the 'C_ommonwealth;
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we aséume that juries foﬁow instructions. Johnson v. Commonuwealth, 105
S.W.3d 430, 436 (Ky. 2003). Accordingly, since the jury wroté tI_'ie word “rape”
-on the verdict form v;/hich foﬁhd the existence qf the aggravator, in éonjunction

with the jury’s su..bsequlent'impositio‘n of death, we find ﬁo error. '
Invalid Indictment
Appellant cor;tcnds that his conviction and sentence is void as a matter
of law because the trial court lacked jurisdiction. Appellant’s claim relies
entirely on the fact pis indic;,tment was not"signed by a circuit court judge or
circuit court clerk. RCr 6.06 requires only that indictl_'ncnts be signed by the
Grand Jury foreperson and the Commonwealth’s attorney. Appellaht fails to
direct the Court to any statutory or precedential authority..indicating that the.
léck of a circuit court judge or clerk’s signatu'r,e,s renders the indictment ‘
invalid. See Smith v. Commonweaith, 288 S.W. 1059 (Ky. 1926) (holding that
an indictment was valid desf)ite the absence of the clerk's éigriature). _
Furthermore, RCr 6.06 prohibits any challenge to the indictment on signatory
ground's‘ “made after a plea to the merits has been filed or entered.” Appellant
ﬁled “not guilty” to the crimes charged in January 2008, but did not challenge-
the indictment until July of 2014. For these reasons, Appellant’s argument is
not only waived, but lacks merit. . |
Jury Inquiry
Appellant, maintains that the trial court violated his constitutional rights
by failing to conduct an adeqliate inquiry regarding whether any jur;olrs viewed

an inﬂarpmatory news article. The article at issue was released at the
.34

A-8s



beginning of the trial and labeled Appellant as a “serial killer” who raped ax}d
.murdered two other women. Appellant moved for a mistrial, arguing that the
jury had likely been exposed to the; news article. In response, the trial court
informed fhe jurors that-a news article \;&ras released concerning the case and
' tl"len asked the jurors if they had followed his previous admonition “not to.rcad
anything or watch anything, {or] research anything.” The jurors indicated that
they had followed the trial court’s admonition. Appellant made no further
objections about the matter and did not ask for additional -admonitions. We
believe this unpreserved alleged erfor is without merit. See Tamme, ‘9'.73 s.w.2d
at 26 (“[hlaving properly adnionishegi the jury not to read any ne;zvspaper -
articles about the trial, the trial judge was not required to inquire of them
whether they had violéted his admonition.”). | |
:Voir Dire Limitation -

Appellant subr,nits to the Court that his trial was fundamentally unfair
"'due to the trial court’s limitation of juror inquiries during jury selection. More
speciﬁcélly, Appellant sought to question the individual jur6rs about their "
capacities to consider Appellant’s prior convictions for the limited purpose of
identity and modus operandi. The trial court narrowed the po;cential
qu.e_stioning concerﬂing the KRE 404(b) evidence to the commonly utilized
inquiries regarding whether the j}.lrors could follow the law and instructions.

Trial courts are ,grénted' broad discretion and wide latitude in their -
control of the voir c}ife examination. Rogé}s v. Commonwealth, 315 S.W.3d

303, 306 (Ky. 2010). Our review of the trial cburt’s limitations is whether
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denial of a particular questioh implicates fundamental fairness. Lawson v. '
Commonwealth, 53 S.W.3d 534, 540 (Ky. 2001). In Ward v. Commonwealth,
69'5 S.W.2d 404 (Ky. i985), defense counsel attempted to inquire"whether
potential jurdrs, when assessing a witness’ credibility, could consider the fac£
that the witness made a deal with the Commonwealth in exchange for his.
-testimony. Id. The Court upheld the trial court’s limitations on such inq;Jiries
because such questic;ns were “to have jurors indicate in advance or commit |
themselves to certain ideas and views upon final sgbmission of thecase....”
Id. at 407; see Woodall v. Commonwealth, »6.3 S:W.Sd 104 (Ky. 2001) (affirming
the trial couﬁ’s 'limitéﬁon of defense counsel’s questions concerning whether
the ju’roré c;)uld consider a lov.v‘ 1.Q. score as mitigating evidence). In light of
Ward, we do not beiiéve the trial court exceeded its broad discretion.
Appellant’s questioning would have likeiy exposed juror views concerning his
' pést murders and possibly committed thé jl_;lrors to those assessments. As -
mentioned, less harmfui questioning was utilized and allowed Appellant to’
.ascertain whether the jurors could follow the trial court’s ins&uction to |
consider the evidence for the correct purposes.

Venirepersons Struck For Causé

Appellant néxt claims that the trial court abused its discretion in striking

Juror 1159266 and Jﬁror 1159422 for cause on the grounds that they could
not give due consideration to the potential sentence of death. This Court abides
by the principles set forth in Uttecht v. Brown, 551 U.S. 1, 9-(2007), which held

that “a juror who is substantially impaired in his or her ability to ifnpose the
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death penalty under the state-law framework can be excused for cause, but if
the -juror is not suhstantially impaired, removal for cause is impermissihle.’; In |
Brown v. Comfnontuealth, 313 S.W. 3d 577, 599 (Ky. 2010), this Court’
discussed the great difficulty in determlmng whether a potential juror’s
reservations about the death penalty would prevent or substantially impair the
performance of [thelr] dut1es as . juror[s] in accordance with [their]
mstructmns and [their] oath.” (quoting Wainwright v. Witt, 469 U.S. 412, 424
' (1985)). "For this reason, we grant the trial court’s Wide-ranging discretion, as
“this o.istinction will often be anything but clear and will hinge to a large extent
on the trial court's estimate of the potential juror's de(;neanor.” Brown, 313 .
'S.W.3d at 599.

"With regards to Jnror 1 159266, voir dire guestioning rev_ealed his
opposition to the .death penaltv Unfortunatelv for the trial court, his
opposition was anything but consistent. When 1n1t1a11y asked if he could
consider the death penalty, Juror 1159266 responded in the negatlve The
potential juror subsequently explamed that he d1d not.beheve in the death ' h
penalty, going so far as to say, “I just don’t think that being put to death is the
proper punishment ever.” When Appellant began asking the potential juror |
questions, he seemed to let up on his previously stated convictions and |
expressed that he could consider all available penalties. However, further
ciuestioning by the Commonwealth once again uncovered hrs bias against the

death penalty and that it was never the proper punishment.

37

Ase



. Juror 1159422 also expresse.cll contempt for the death peﬁalty. When
asked if. she could consider the entire range of perialties, the potentiat juror
stafed, “I’d prefer ﬁot to. .. [and] I wouldn’t want tol,] several of them maybe,
but not the death penalty.” Juror 1159422 went on to explain ;chat she was
capable of considering “anything,” but clarified that the death penalty is not

something'she wanted to entertain. She also explained that she was Catholic
| and didn’t “pafticularly like the death penalty.” Appe]la:nt provided the
potential juror w1th similar questioning regarding her ability to cons1der the
death penalty as a poss1ble sentence. She rephed as follows: “I Wouldn’t want
to, no. I wouldn’t want to, but could I? I guess anybody can do anything.”

When faced with conflicting and somewhat ﬁnclear answers, such as

those provided by Juror 1159266 and Juror 1 159422 » we must look to the
jurors’ responses as a whole and ask if a reasonable person would conclude
that the juror was substantially impaired in the ability to consider the death
penalty. Brown, 313 S.W.3d at 601. In light of both jurors’ unequivocal
ijections to the death penalty, in addition to their unc;ertaintyand hésitation
in imposing a sentence of deé.ﬁh, we cannot conclude that tﬁe trial court
abused its discretion. See id. (upholding trial court’s for-cause strike of juror -

who said “I don't know” virtually every time he was ‘asked if he could impose
the death penalty).

Jury Sequester
Appellant complains that he was denied a fair trial due to the trial court’s

failure to sequester the jury on the weekend between the guilt and sentencing
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phases. We ﬂnd no error. RCr 9.66 states that “[wlhether the jurors in a.ny
case shall be sequestered shall be within the discretion of the court.”
Accordmgly, in St Clair v. Commonwealth, 140 S W 3d 510, 558 (Ky. 2004), '
tl‘us Court made clear that it is not an abuse of discretion to refuse “to
seéuester ajury bgtween the guilf and sentencing phases of a bifurcated trial .
. 7 (citing Wilson v. Commonwe.a\l'th, 836 S.W.2d 872, 888 (Ky. 1992), |
overturned in part by St. Clair . Roark, 10 S.W.3d 482 (Ky. 1999)).
M"itigqting Evidence | |

Aﬁpellant coﬁtends that f.he trial éommittéd error when it denied him the
opﬁortunitj to inform the jury tha1:: he had previously pled guilty to murdering,
Sweeney and Miles. | However, a careful review.of the record fails to
demonstrate such a ruling. Moreover, we have been unable to locate
Appellant’s specific request for relief or requéét t:hat the trial court make a
ruﬁng on the matter. See, e.g., Brown v. Commonuwealth, 890 S.W.2<;1 286, 290
 (Ky. 1994). ‘

Missing Evidence Ins&uction '

Tht;, next issue for our review concerns the trial court’s denial of :
Appellant"s request f;).r a missing evidence instruction. The evidence at issue is .
a printout of food stanip recipients apd a bus schedule. The bu.s schedule was
found under Armstrgng’s body and collected by law enforcemeﬁf. At the time
of trial, the bus séhedule was not introducgd into evidence aﬁd was néver

located.” In regards to the food stamp printout, Armstrong was stated to have

- left her apartment to obtain food staimps on the morhing of her murder, but the
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food stamps vrere missing on her person when her body was dlscovered In an
attempt to confirm her whereabouts that morning, LMPD Detective Les Wllson
testified that he obtain‘ed a printout from the food stamp office showing
Armstrong as a recipierxt. A:_fter Detective Wilson'’s testimony, the parties
realized the printout Was missing. ‘Both parties stipulated this fact and the
trial court advised the jury that the food stamp printout was not within the
case file. Appellant requested an instruction on the missing ev1dence The trial

court demed the request on the grounds that Appellant failed to demonstrate '

. that the evidence was intentionally destroyed by law enforcement.

‘A missing evidence instruction is required only when a “Due Process -
violation [is] attributable to the loss or destruction of exculpatory evidence . .

.” Estep v. Commoﬁwealth, 64 S-,W.Sd 805, 810 (Ky. 2002). In order for

‘ Appeilant to be entitled to a missing evidence instruction, he must establish

that (1) the failure to preserve the missing evidence was intehtional_ and (2) it
was apparent to law enforcement that the evidence was potentially exculpatory
in nature. Id. Appellant has failed to demonstrate either bad faith on the part

of law enforcement or that the nii.ssingzevidence' would have had the potential

to exonerate him as the assailant. See Roark v. Commonwealth, 90 S.W.3d 24
‘ (Ky. 2002) (m1ss1ng comiposite sketch of perpetrator and lineup photographs

did not require missing evidence instruction because bad faith was not shown

and the evidence was not exculpatory). Thusly, the trial court properly den1ed.

L9

‘Appellant’s request for a missing evidence mstructlon
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* Alternative Perpetrator Evidence

Appellant also complains that the trial court erred in failing to permit the
introduction of eviderrce that Michael Board, the father of one of Arﬁ?strong’s
children, was her actual killer. More specifically, Appellant sought to question |
a testifying detective regarding a warrant taken out by Board against
Armstrong five yeare prior to her death. After the Commonwealth objected, the
trial court prohibited the questioning on the grou.rrds that Board being the
alterhati_ve perpetrator was unsupperted and speculative.y Appellant preserved
the detective’s testimony by avowal. . = ’

When evaluating alternative perpetrator evidence, me KRE 403 balancingh
© test is the true threshold for admission, as such eﬁdence is almost alweys
relevant. Gray v. Commonwealth, 480 S.W.3d '253, 268 (Ky. 20 16) (“The
proponent of the theors; must establish something more then simple relevarrce
or the threat of confusion or deceptidn can indeed eubstanﬁaﬂy outweigh the '
eviderrtialy value of the theory.”).- Probative worth is diminished if the .
“proffered evidence [pre_sents] epeculaﬁve, farfetched theories that may
potentially confuse the issues or misiead the jury.l” Id.

The only proffered evidence indicating that Board was the alternative
perpetrator was the 5aek and forth warrants between the part.:i.es. during what
was obviously a tumultuoﬁs relationshiﬁ However, the most recent warrant as
of the t1me of Armstrong’s death ongmated five years pnor Takmg into \
account the fi ive-year time lapse, we do not belleve the evidence established

that Board had a motive to murder Armstrong. Too much time had simply
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gone by for the warrant t.o have any true probative worth. The proffered
| evidex;ce also failed to demonstrate that Board had the opportunity to commit,
or that I;e was 1n any way linked to, Armstrong’s rgurdez. ‘See Beaty v.’
Commonwealth, 125 S.W.3d 196 (Ky. 2003). Appellant;s theory was weak and
presented itself as speculative and farfetched. Consequently, w;ve do not believev
the frial court’s ruling was an abuse of its ciiscretion,’ nor did it p.révent
Appellant from presenting a full defense.
Penalty Phase Exhibit
Appellant n;ext requests a new seﬁtencing trial baseci .'on an unadmitted
exhibit being placed with the jury during deliberatio_ns. The Commonwealth
utilized an enlarged chart illustrating Appéllant’s criminal history during the
sentencing phase of trial. Appellaﬁt did not objéct to the introduction of his
_criminal history via the testimony of the Commonwealth’s v.vitnes,_.s?, nor the usé
. of the chart. . The record reflects that the Commor_n'k}ealth faﬁed to freqﬁest for
the chart to Ee admitted into evidence. Yet, the jury waé allowed to view tﬂe '
chart during its deﬁberation in v,iolétion of RCr 9.72. Nonetheless, the err;)r .
was harmless as Appellant’s criminal 1.1i~st.ory, 'speciﬁcally the most prejudicial
convictions—his previousl murder convictions—had aiready been disélosed to
the jury on several occasions. |
Intellectual Disability
Appellanf urges the Couﬁ to reverse his death sentence on the grounds
that the trial couf’g refused to hold a hearing tp explore the existence of an

intellectual disaﬁili"cy. Once the jury returned a vgérdict of guilt, Appellant
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motioned the tnal court to remove the déatl} penalty- as a pdssible seﬂtence‘
based on Appellant’s low IQ score and th.g case H.all'v. Florida, 134 S.Ct. 1986
(2014)." The trial court denied Appellant’s motion, and declined his request for
a hearing on the matter. . . ' ] '
" The Eighth and Fourteenth Amendments to the United. States
- Constitution ﬁrohibit the execution of persons with intellectual disabilitj. '
- Atkins v. AVirginia,v 536 U..S. 304, 321 (2002). The Commonwealth recognizes
this rule of lvaw.in KRS 532.140, which forbjdé the imposition of death upon an
- “offender with a serious intellectual diséb@lity.” In ordeI" for a; defendant to
. meet Kentucky’s statutory definition of “serious intellectual disability,” and
.thus evade the death i:enalty, hg or she mL.l.st.meet the following criteria ‘
pursuant to KRS 532.135: (1) the defendant’s intellectual functioning must be '
“Signiﬁcant[ly] subaverage”—defined by statute as having an inteiligence _
:;uotién.t of 70 or less; and (2) the defendant must de1_nonstrate substantial
deficits in adaptive behavior, _Wl‘}iCh manifested during the develc;pmqntal
period. |
'Procedu;ally, trial poﬁrts req1iire' a showing of an 'IQ value of 70 :or below

before ‘conducting a hearing regarding the secorid criteria'of .c.limir'i'ished
adaptive behavior. Moreover, pursuant to Hall, 134 S.Ct. 1986, trial courts
must also adjp.st an individual’s score to account for the standard erfor of
measurement. See also White v. Commonwealth, 500 S.-\)&II.;Sd' 208,\214 (Ky.
2016) (pursuant to ﬁail, trial courts in Kentucky must consider an IQ test's

margin of error when considering the necessity of additional evidence of
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inteliectual disability). As stated in Hall, the standard error of measurement is
plus or minus 5 points. Id. at 199?. '
Appellant submitted to the trial court his 1971 IQ test score of 76. After'
applying the standard error of measurement, Apgellan,t’s IQ score has a range
| of 71 to 81. Such a score is aLbove the sfatutory cutoff of 70, thereby failing to
meet the “significant subéverage” requirement. Thusly, further investigation
intq'his adaptive behavior was unnécessary. Nonetheless, Appellant submjts
that ﬁall forbids states from denying further exploration of intellectual
disability simply based on an IQ score above 70. ‘H_owévef, this Couﬁ can find |
no such prohibition. The holding of Hall renders a strict 70-point cutoff as
unconstitutional if the 'standard error 6f measurement is not taken into
account. Id. at 2000.. In. other words, Hall stands for the proposition that pridr'
to the application of the plus or minus S-point étandard errof of measurement,
“an individual with an IQ test score ’betw’eeﬂ 70 and 75 or lower’ majt show ‘
| intellectual disability by presenting addiﬁona.l evidence' regarding difficulties in
adaptiize functioniilg."" Id. (quoting Atkins v. Virginia, 536'U.S. 304, 309, n. 5,
J (2002)). That is not the case before us, as Appellant’s 1Q, even after
subtracting the 5-point standard error of measurement, is higher than the 70-
point minimum threshold. - |
" We also.reject Appellant’é r¢q1.ie§t that we aﬁply .the “Flynn Effect” to his
IQ score. The Flynn Effect is a term used to describe the hypothesis that “as
time passes and IQ test norms grow oI@er, the mean IQ score tested by the

same norm will increase by approximately three points per decade.” Bowling v.
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_Commonuwealth, 163 S.W.3d 361, 374 (Ky. 2005) (citing James R. Flynn,
Maséive IIQ Gdins in 14 Nations: What IQ Tests Really Medsure, 101 i’sych. Bull.
171—91'(1987.No. 2)). Therefore, as-applied, Appellant’s 1971 1Q score.of 76,
would actually be 59 by tdday’s standards—71 minus ‘12 points for the Flyﬁn'
Effect and 5 points for’ the standard error of measurement—well below the 70-

'point- £hreshold. Appellant, however; fails to cite any precedential or stétutory
authority indicating 'ghr;lt trial coﬁrts must take iﬁto account the Flynn Effect.

' Indeed, KRS 532.140 is unambiguous and makes no allowance for the Flynn

Effeqf, nor is such an ac_ijustmeht m-::\ndated-by this Court or the US Supreme

_Court. See Bowling, 163 S.W.3d at 375-76. Furthermore, even if the Court
was obliged to ignore the confines of KRS 532.135 and pI;ace less weight on
Appellaﬁt’s IQ score,:there is a.niple evidenée of Appellant’s mentgl acumen.

'For example, Appellant often advocated for himself through num'ergus pro se

.ﬁoﬁohs. One such motion was Written $o persuasively that defense cpunsél
speciﬁeally asked the tnal court t'o rule on its merits. Consequently, we find no
error in the trial court’s denial of Appellant’s motion for an evidentiary hearing
dr éxclusion of the death penglty. |
Competency Hearing

Appellaﬁt also requests that the Court find reversible erfor in the trial

" court’s failure to conduct a competéncy heé.ﬂng.' Pursuant to defense counsel’s

motion, the trial court ordert_a‘d' Appellantﬂ to undergo a compétency evaluation.

However, at the scheduled May 16, 2010 competéncy hearing, the t.rial co:urt

discovered that the Kentucky Correctional Psychiatric Center (“KCPC”) was
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unable to perform an evaluation of Appellant due to his refusal to cooperate.

At the scheduled hearing, Appellant informed _ﬂ.ue trial court that he had
several complaints regardiné his counsel. As it relates to the‘ issue before us,

Appellaht explained to the trial court that he was competent and did not want
to go to KCPC for an evaluationi. Appellant furtt1er urged the Court to consider

. h1$ 1984 evaluation which declared him competent Several days later, the trial
court ordered Appellant’s counsel be removed due to irreconcilable differences.

The i 1seue of competency was not brought up again until Appellant’s motion for
a new trial in September of 2014, which was subsequently denied.

. Competency ljearings are implicated on statutofy and constitutional |
grounds, both having separate stantiards governing those nghts Per KRS

;504.100(1)'a trial court must order a competency examination upon’
“reasonable grounds to believe the defendant is incompetent to stand trial.”

. Subse_ction (3) of the statute then states tha.t.“[a]fter the filing of a report (or
.reports), the court shall hold a hearing to determine whether or not the
defendant is competent to stand trial.” Thusly, the state statutory right to a
compet_e;lcy tleafing only arises after report oi" a cbmpetency examination is -

filed. | |

The due prbcess conétitutionall right to a competency e'va.luation attaches

- when there is substantzal evidence that a defendant is mcompetent Id. When

rev1ew1ng a tmal court’s failure to conduct a competency heanng we ask

“lwlhether a reasonable judge, situated as was the trial court judge whose

failure to conduct an evidentiary hearing is being reviewed, should have
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experi.enced doubt w1th .respect to competency to stand trial.” Padgett v.
Commonwealth, 312 S..W.Sd 336,‘ 545—46 (Ky._2blO) {quoting Thompson v.
Commonwealth, 56 S.W.3d 406, 408 (Ky. 2001)). It is within the trial céurt's-
sound discretion to determine whether “reasonable grounds” eﬁst to question
competéncsr. Woolfolk v. Commonwealth, 339 S.W.3d '411, 423 (Ky. 2011).
'With respect to Appellant’s statutor& right toa competency hearing, we
belieye that issue has been waived. See Padgett, 3i2 S.W.Qd ét 344 (defendant
waived hearing after statir;g that combetency was not an issue). Appellant
pleaded with the trial court not to q;,lestion' his competency and his new’
counsel failed to pursue the matter ft.lrthex".
| ‘Upon review' of Appéllant’s constitutional right to a competency hearing, -
we cannot .say that t.hf;re were reasonable grounds to suspect incompetency. As
" already stated, Appellant assisted in his defense, often advocating on his owﬁ
behalf through numerous pro se filings.. Appéiiant was steadfast in /thQ defense
he wished to preéent, even notifying the court of .hisw dissatisfaction with his .
defense team. Méxjeover, Appellant was able to coml:;ort himself well in the '_
courtroom, conveyed his thoughts without difﬁculty, and demonstrated a
. thorouéh understanding of t_.ﬁe charges he faced.. In fact, the only inciica‘gtion
that Apﬁellant was not co-mpetent to stand trial was defense counsel’s
movement for a competency evaluation. As this Court has previously stated,
“defense cpunsel's statements alone .could not have been substantial evidence.” .
Padgett, 312 S.W.3d at 349. For these reasons, we do not believe a reasonable

' judge would. have gexpress'ed doubt about Appellant's competency to stand tnal
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Death Penalty
For his ﬁnai claims of error, Appellant asserts nurheroue arguments
concerning the constitutionality of Kentucky’s death penalty étatutory. scheme
and the trial court’s imposition of death. Appellant’s arguments have alreadyl
been settled by this Court. See Meece, 348 S.W.3d 627 (Kentucky’s death -
penalty is constitutional); St Clair, 451 S.W.3d at 655 (proportionality review
was sufficient, failure to deﬁne reaéonaole doubt does not violate due process
rigﬁts, jory does not need to be instructed that it may choose a non-death
sentence even upon a findmg of aggravatmg circumstance, and no error in trial
judge’s report erroneously stating that a pass1on and prejudlce instruction
was provided to the jury); Dunlap v. Commonwealth, 435 S.W.Sd 537 (Ky. 2013)
(Kentucky’s death penalty scheme is not diseriminato:"y, prosecutorial
disczletion does not render death penalty inherently arbitrary, and jury. was not
required .to be informed of means of execution or parole eligibility); Mills v.
Commonwealth, 996 S.W.2d 473, 492 (Ky. 1999), overruled on other grounds by
Padgett, 312 S.W.3d 336 (holding that there “is ;10 requiremeot that a jury be
. instructed thet their findings on mitigation need not be unanimous”).
Moreover, Appellant’s contention that our death penalty statute violates

the Slxth Amendment pursuant to Hurst v. Florida, 136 S.Ct. 616 (2016) i 1s
"unpersuasive. In Hurst, the U.S. Supreme Court found Florida's capital
sentencing scheme unconstitutional because the jury only issued a sentencing

recommendation, after which the jﬁdge made the ultimate factual findings
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needed for the imposition of death. Id. at 622-24. However, under the
Comrnonwealth’s statutory scheme, the trial court does not usurp the jury’s
role in ﬁndmg the existence of statutory aggravators needed for the imposition
of the death penalty.
Proportionalii'y
Lastly, Appellant maintains that his death sentence was excessive and
d1sproport10nate compared to s1m11ar cases.
The Commonwealth, through its death penalty statutes, has
- established a proportionality review process. KRS 532. 075(3)(c).
Under KRS 532.075(1), “[w]henever the death penalty is imposed
~ for a capital offense ... the sentence shall be reviewed on the record
by the Supreme Court.” Further, Subsection (3)(c) provides that
“with regard to the sentence, the court shall determine ... [wlhether
the sentencefof death is excessive or disproportionate to the
penalty imposed in similar cases, considering both the cr1me and
" - the defendant.” /
Hunt v. Commonwealth, 304 S.W.3d 15, 52 (Ky. 2009).
) . '
“The Eighth Amendment to the United States Constitution mandates that
" adeath sentence be proportionate to the crime the defendant committed.”
Commonwealth v. Guernsey, 501 S.W.3d 884, 888 (Ky. 2016) (citing Coker v.
\Georgia, 433 U.S. 584, 592,97 S.Ct. 2861, 53 L.Ed.2d 982 (1977) (A death
sentence is unconstitutional if it “is grossly out of proportion to the severity of
the crime.”)). “In addition to this constitutional requirement for an inherently
. proportional sentence, KRS 532.075 mandates comparative propertionality
review in all Kentucky cases in which the death penalty is imposed.”

Guernsey, 501 S.W.3d at 888." “Comparative proportionality review is not

- mandated by the Eighth Amendment, rather it is a requirement imposed solely
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by statute.” Id. (citing Pulley v. Harris, 465 U.S. 37, 43-44, 104 S.Ct. 871, 875,
79 L'.Ed.2d 29 (1984)); see also, Bowling v. Parker, 344 F.3d 487, 521 (6th Cir.
2003) .(“The Supreme Cou:“t has held that the Constitution does tequire
' proportionality review, but that it only requires proportionality between the
punishment and the crime, not between the punishment in this case and that °
exacted in other cases{]”); Cw.tdill v. Commonwealth, 120 S.W.3d 635, 678 (Ky.
'2003) (“Ther"e is no constitutional right to .a [comparative] prbportiona.lity
review(]”)..

Our independent review of the record, pursuant to KRS 532.075, reveals
| that Ahpellant’s death sentence was not imposed under the inﬂuence of
passion, pre_]udlce, or'any other arbitrary factor As in Hunt,

the sentence is not disproportionate to the penalty imposed in
similar cases since 1970 considering both the crime and the
defendant. Rather than belaboring this opinion with a string cite
containing the cases we examined during the course of our
proportionality review, we incorporate by reference the list found in
Hodge v. Commonwealth, 17 S.W.3d 824, 855 (Ky. 2000). We have
incorporated that list in other cases, such as Parrish v.
Commonwealth, 121 S.W.3d 198, 208 (Ky.2003). We have also
reviewed the applicable cases rendered after Hodge. See, e.g.,
Fields v. Commonwealth, 274 S.W.3d-375, 420 (Ky. 2008) (g1v1ng
“particular attention” to other cases involving single murders in

. performing proportionality review of death sentence in case
involving murder in the course of burglary).

304 S.W.3d at 52
Under the c1rcumstances of Appellant’s case, and the hemous nature of

the crimes he commltted we conclude that imposition of the death penalty was

_justified.



Conclusion
For the aforementioned reasons, we affirm the Jefferson Circuit Court’s
judgment and sentence of death.

All sitting. All concur.
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AFFIRMING

Larry Lamont White, appeals from a judgment of the Jefferson Circuit
Court senteﬁcing him to death for the rape an.d murder of Pamela Armétrong.

Armstrong was murderéd bn June 4, 1983. .Her bddy was discovered
that same day in a public alley, with her pants and underwear pulled down
around her legs and shi.r.t pulled up to her bra line. She suffered ‘from two
gﬁnshot wounds. One wound was observed on the left side of the béck of her
head, while the other wound was in virtuaﬂy the same spot on the right side.
The medical e.xaminer. was unable to determine which shot was fired first, but
did opine that neither shot alone would have caused immediate death.

Although Appellant was originally a sus.pect, Armstroné’s murder

remained unsolved for more than twenty years. Yet, in 2004, the Louisville
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Metro Police Department (“LMPD”) Cold Case Unit reopened Armstrong’s case.
" Through the use of DNA profiling, Detectives sought to eliminate suspects.
LNiPD officers were able to obtain Appellant’s DNA from a cigar he dis.carded
during a traffic stop. Appellant’s DNA profile matched the DNA pr;)Fﬁe foundf’r?
Armstrong’s p.anties.

On December 27, 2007, a Jefferson County Grand Jury returned an
indictment charging Appellant with rape in the first degrée and murdér.
During the trial, DNA evidence and evidence of Appellant’;s other murder
convictions were introduced to the jury. On Jﬁly 28, 2014, Appellant was
found guilty of both charges. Appellant refused to part1¢1pate during the
sentencmg stage of his trial. The jury ultimately found the existence of
aggravating circumstances and recommended a sentence of death for
A;'mstrong’s murder plus twenty years for her fape. The trial cour't sentenced
Appellant in conformity with the jury’s recommendation. Appellant now
appeals his convictioﬁ and sentence as a matter of right pursuantto § 1 10(2) (b} |
of the Kentucky Constitution and Kentucky Revised Statute (“KRS”) 532.075.

0;1 appeal, Appellant has raised thirty-three claims of error. In reviewing
these claims, the Court is statutorily required tb “consider the punishment as
well as any errors enlm;erated by Qay of appeal.” KRS 532.075(2). Moreover,
since “.’é are dealing with the impositioﬁ of death, this appeal is “subject to [a]
more expansive and searching review than ordinary criminal cases.’; 'St. Clair v.
Commonwealth,-455 S.W.3d 869, 880 (Ky. 2015) (citing Meece v.

Commonwealth, 348 S.W.3d 627, 645 (Ky. 2011)). For the sake of brevity, we
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. will approach a11 claims as properly preserved unless otherwise épeciﬁed
herein. To the extent claims were not preserved for our examination, we will
utilize the following standard of review:

[W]e begin by inquiring: (1) whether there is a reasonable

justification or éxplanation for defense counsel's failure to object,

e.g., whether the failure might have been a legitimate trial tactic;

[but] (2) if there is no.[such] reasonable explanation, [we then

address] whether the unpreserved €rror was prejudicial, ie.,

whether the circumstances in totality are persuasive that, minus

the error, the defendant may not have been found guilty of a

cap1ta1 crime, or the death penalty may not have been imposed.
Sanders v. Commonwealth, 801 S.W.2d 665,-668 (Ky. 1990).
KRE 404(b) Evidence

Appellant’s first and most compelling argunient'is that the trial court
committed reversible error when it allowed the Commonwealth to admit other
bad acts evidence of the Appellant as addressed by Kentucky Rules of Evidence
(“KRE”) 404(b). Prior to trial, the Commonwealth filed notice that it intended to
1ntroduce ev1dence of Appellant’s two 1987 murder convictions. These
conwctmns revealed that Appellant pled guilty to murdering Deborah Miles and
Yolanda Sweeney.! The Commonwealth suggested that the Miles and Sweeney

murders were similar enough to Armstrong’s murder to demonstrate that

Appellant was her killer.

1 On March 12, 1985, Appellant was sentenced to death for the murders of
Miles and Sweeney. The Court overturned his convictions and death sentences in
White v. Commonwealth, 725 S.W.2d 597, 598 (Ky. 1987) due to the Commonwealth’s
use of Appellant’s illegally obtained confessions. Upon remand, Appellant pled guilty
to the two murders and was sentenced to twenty-eight years’ imprisonment.
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Miles was discovered dead 1n her ‘oedroom a mere week after Armstrong’s
murder. She Was naked and had been shot in the left, be.ck side of the hegd.
Appellant claimed that he had known Miles for several months and that she
sold drugs on his behalf. Appellant also claimed the two had a sexual
relationship. Appellant stated that he shot Miles \\avhi.le at her apartment
. because she failed to repay him for drugs. Appellant claimed that he did‘ ﬁot

‘ sexually assault her before or after her murder.

In regards to Sweeney, she was found dead behind a backyard shed
approximately four weeks after Armstrong’s murder. Sweeney suffered from a
fatal gunshot wound to the left side of the back of her head. Her pants were
missing and her panties were pulled down around her legs. Appellant stated
that he met Sweeney shortly before her death at a nightclub. She agreed to
engage in sexual activity with h1m for $25.00. Appellant claims the two walked
to a secluded outside area et which point Appellant provided Sweeney with the
money. Appellant admitted to shooting Sweeney after she tried to run away
with his i'noney before conducting the agreed upon sexual acts.

. The Commonwealth argued that the facts of these two convictions were
smnlar enough to prove Appellant s identity as Armstrong s murderer.
Extensive pleadings were filed from both parties and the trial court conducted
several hearings on the matter. Ultimately, the trial court wae persuaded by
the Commonwealm’s erguments and allowed the two prior convictions to be
" introduced to the jury for the purpose of es_ta.blishing Appellant’s identity

through his modus operandi.

.4
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B;afore e_valué.ting the trial cqurt’s admission of Appellant’s two murder
convictions, we note that reversal is not required unless the trial court abused
its discretion. Clark v. Commonwealth, 223 S.W.3d 90, 95 (Ky. 2007). Thusly,
réversal is mwaﬁanted absent a finding that the tﬁal court's decision “was
arbitrary, unfeasonable, ﬁnfair, or unsuppoi'ted by sound legai principles.”
Commonwealth v. English, 993 S.W.2d 941, 945 (Ky. 1999). '

KRE 404(b) proﬁibits the introduction of “[e]Jvidence of other crimes,
wrongs, or acts” used “to prove the character of a person in order t6 show
action in conformity therewith.” This evidentiai'y rule seeks t;> prevent the
admission of evidence of a defendant’s previous bad actions which “show a
propensity or predispositiop to again commit the same or a similar act.”

- -Southworth v. Cofnmonwealth, 435 S.W.3d 32, 48 (Ky. 2014). However, such
evidence .may be admissible to prove “motive; opportunity, intent, preparation,

_ plan, knowledge, identity, or absence of mistake or accident.” KRE 404(b)(1).
While “modus operandi” is not specifically mentioned within the list of
exceptions, this Court has long held that evidence of bﬁor bad acts which are
extraordinarily similar to the crimes charged may be admitted to dempns&ate a
. modus operandi for the purposes of proving, inter alia, identity. Billings v.
Commonwealth, 843 S.W.2d 890, 893 (Ky. 1992). '

.In ordér for the modus operandi exception to render prior bad acts
admiss'ible, “the facts surrounding the prior misconduct must be so strikingly
- similar to the charged offense as to c;reate a reasonable probability that (1) thc;

acts were committed by the same person, and/or (2) the acts were
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accompanied by the same mens rea.” English, 993 S.W.2d at 945, Therefore, -
we must é:ompare'the facts ;3f Appellant’s .prior murders to the murder of
Armstrong, keeping in rpind that “clever att;Jrneys on each side can invariably
muster long lists of facts and inferences supportiné both similarities and
differences between the prior bgd acts and the present allegations.”
Commonuwealth v. Buford, 197 S.W.3d 66, 71 (Ky. 2006).

Whether Appellant’s prior murder convict.io'ns qualify for the.modus
:operandi exception presents a challenging task for the Court, requiring “a
searching analysis of the similarities and dissimilarities.” Clark, 223 S.W.3d at
97. Our review is even 'n;ore difficult considering that oui' jurisprudence on
this issue has evolved mostly through the lens of sexual abusé ééses. These -
~cases 1;101d that a specific act of sexual deviance may be unique enough to
dem;)nstrate that the assailant’s crimes are s1gnature in nature See, e.g.,
chkerson v. Commonwealth, 174 S.W.3d 451, 469 (Ky. 2005); Engllsh, 993
S.W.2d 941 (all victims were relatives of wife and molestation occurred in the
- same fashion); see also Anastasi v. Commonwealth, 754 S.W.2d 860 (Ky. 1988}
(tickling and wrestling with young boys while dressed in only underwear).

Outside the re;alm of sexual abuse, We-ha:lve but few cases. In Bowling v.
Commonuwealth, 942 S.W.2d 293, 301 (Ky. 1997), a capital murder caée; this
Court allowed testimony from the survivor of a previously attempted robbery,
wherein Bowling was identified as the assailant. The witness claimed that
Bowling came into his service station, attempted i“.o rob Fhe store, and shot at

him countless times. Id. at 301. The Court upheld the admission of that
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testimony because there was sufficient similarity between the crimes to
demonstrate that Bm;vling’s pattern of conduct waé to rob gas ste;.tions. attended
by one worker in the eérly morning hours. Id.

In St. Clair, 455 S.W.3d 869, also a death pqnalty césé, thié Court upheld
the testimony of St. Clair’s accomplice, during which he testified about the
duo’s prior kidnapping and robbery. Id. at 886. The accomplice testified that
Appellant ileld the prior victim at gun point, handcuffed him, and stole his late
model pick-up truck, taking the victim along for the ride. Id. These facts were
similar to the crimes to which St. Clair was charged. The Court held that the
facts were sufficient to pass muster under the modus operandi exception since
in both kidnappings he us’ed the same gun and pair of handcuffs in order to
steal a similar type of truck. Id. at 887.

What we garner from.our case law is that a perpetrator’s modus operandi
can be established by aﬁy number of similaritie.s between the previous criminal
acts and the crimes charged, e.g., the type of victims, proximity of the time and
location of the crimes, the weapon or ammunition used, the method employed
to effectuate the crime, etc. However, we mi;st analyze similarities With
. éaution, as the likeness of the crimes may merely cohsf:itute a common‘
characteristic or element of the offense. The Court made this clarification in
Clark v. Commonwealth, wherein we underscored that “thé fundamental
principle that conduct that serves to satisfy the statutory elements of an

offense will not suffice to meet the modus operandi exception.” 223 S.W.3d at

98. For that reason, “it is not the commonality of the crimes but the
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commonality of the facts constituting the crimes that demonstrates a modus
operandi.” Dickerson, 174 S.W.3d at 469. |

With these cases in mind, we begin with the factual con*im'onalities of the
Miles and Sweeney fnurders W1th that of Armstrong’s. The most noticeable
similarity is that all three victims were African-American women in their éarly
twenties, ranging from tw.enty-one years to twenty-three yeafs old. Another
substantial likeness concerns the date and location of all three murders.
Appellant murdered Sweeney and Miles within approximately four weeks of
murdering Armstrong. The Swweeney and Miles murders also occurred within
blocks from Appellant’s residence and the location of where Armstrong’s body
was found. We also place considerable weight; on the resemblances between -
the.vii:.tims’ manners of death. For example, the mode of execution which.Miles
and Sweehey both suffered was similar to Armstrong’s fatal wounds.
Specifically, all three victims were shot in the head in the area behind the left
ear. Also, and of high importance, the bullets used to‘ kill all three victims were
.38 caliber bullets. Moreover, all'three victims were each discovered in various
‘stages of undress,. which suggested they weré victims of a sexual aSsauh.:.; The
three victims’ vagina;l areas were likewise all exposed upon the discovery of

their bodies. -

| Turning to the factual dﬁferenqes of the crimes, Miles was killed inside
her_apartment, while Armstrong and Sweéney were killed outside. In addition,
Appellant maintained different levels of association with the three victims.

Appellant claims to have known Miles for a few months prior to her death, |,
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while both Sweeney and Armstrong appear to have been new acquaintances.

The crimes also occurred at different times of the day. Armstrong was

murdered in mid to late morning, while Miles and Sweeney were killed at night.
Another difference is that the gun that killed Armstrong was not used to kill

Miles or Sweeney, even though it was the same caliber weapon. Moreover,

unlike the other two vicigims, Armstrong was shot twice, as the first shot did

not cause immediate death. Appellant also points out that there was no . -
forensic evidence that Appellant had sexual contact with either Miles or |
Sweeney, nor was he convicted of sexually assaulting either victim. We shonld
note that Sweeney’s body was too bndly decomi)osed for a rape kit to be

performed.

Less persuasive differences are also present, Appellant emphaeizes that
the victims were discovered in different states of undress. Armstrong was fully
dressed with her underwear pulled down around her legs, while Sweeney was °
found without pants, also with her underwear pulled down around her legs.
Miles; however, was dfscovered completely nude. The Court is hesitant to place, .
great weight on the differences in the victims’ states of undress because it
likely demonstrates convenience or opportuneness rather than a planned

'actlon See Anastasi, 754 S.W.2d at 862 (allowmg modus operanch evidence of
prior acts of sexua.l abuse where all victims, except_one, were clothed only in
underwear). |

While the above-mentioned .differences are inversel& proportional to the

degree of similarity needed to meet the modus operandi threshold, our
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jurisprudence does not require that the circumstances be indistinguishable.
See, e.g., Dickerson, 174 S.W.3d at 4_69 (quoting Rearick v. Commonwealth, 858
S.w.2d 185, 187 (Ky. 1993) (“[I]t is not required that the facts be identical in all
respects . . .”). Nonetheless, this Court is faced with an arduous quéstion: at
what point do the dissimilarities become sufficient enough to ;'ender the crimes
unalike? ‘ | '
We find the case of Newcomb v. Commonwealth, 410 S.W.3d 63 (Ky.
2013) most instructive. In that case, Newco'mb raped two wom.en within a ten-
day span. Id. at 70. Newcomb raped the first woman, a coworker, in her car .
after she offered to drive him- home. Id. 'The' second woman was raped in her
home after Newcomb unexﬁectedly stopped by to visit. Id. at 71. Newcomb
was tried for both crimes together. Id. at 72. This Court upheld the joinder of
both offenses, stating that ‘eviden'ce of either rape would be admissible in both 4
tria.ls if severed. Id. The Court explained that both rapes were similar enough
to establish Newcomb’s. modus operandi. Id. at 74. The similarities relied
upon included the victims’ ages and race, in addition to the temporal
proximities of the crimes. Id. The nature of force used was also similar in both
rapes, as Appeilant’s attacks began with forcible kissing followed by a
statement like, “You know you like me,” or, “You know you want me.” Id. at 75.
| Similar to the case before us, the;re were numerous differences in the two
" rapes. For example, the locations of ‘the‘crime's were not éonsistent. Newcomb
raped one victim in a car after asking for a ride homg, while he raped the other

victim inside her home when visiting. Id. at 76 The levels of
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acquaintanceships were also different. Newcomb knew one wctlm from work
and had prex}iously shared a kiss with her, while he had only miﬁimal
interaction with the other victim. Id. In additign, and again similgr to the case
before us, the crimes were not identically followed through. Newcomb held one
victim by the hair, but ﬁsed minimal force With the other victim.’.Id. ; see also
English, 993 S.W.2d at 942 (English utilized the covering of a blanket to hide
the co@ission of sexual acté with some of his victims, but not with others).

It is' apparent to this Court that the similarities that satisfied the modus
operandi threshold in Newcomb are no ‘more significant, nor are the differences
any less substantial, than those of the facts presently before us. New‘cor.nb
illustl:ates that desbite factual differences, the cdmes’.similaﬁﬁes, éven if
minimal, may be distinctive eﬁough to e\;idence the perpetrator’s identity. We
believe th<'ase distiﬂguishing similarities exist in the case beforé us. Indeed,
Appellant engaged in a pattern of attacking African-American women in their
early twenties within a close proximity during early June through early July of
1983. The most persuasive facts being that these three women were of the
same._age, race, and suffered a gunshot wound from a :38 caliber bullga@ to the
hxid-back, left side of the head while theif' vaginas were uncovered from the
removal of clothing. In our view, the commonality of the fac_ts between the
j Miles and Sweeney murders and the A;rmstrong murder presents a substantial
degree of similarity. Therefore, .w_e find that the trial court did nc;t abuse its
discretion in finding that the crimes’ similarities were sﬁfﬁcient enough to

" demonstrate Appellant’s identity through his modus operandi.
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Having determined that the Miles and Sweeney murders qualified as
modus operandi evidence, we mﬁst still ensu;-e that such evidence was more
probative than prejudicial. KRE 403; Lanham v. Commonweaith, 171 S.W.3d
14, 31v (Ky. 2005). The trial court ruled that although tf;e evidence was
“extremely prejudicial,” the prejudice was outweighed by its high probative
-worth. We agree. .

. In conducting a KRE 403 balancing test with respect to modus operandi
evidence, “a variéty of matters must be coﬁsidered, including the strength of
_the évidence as to the commission of the other crime, the similarities between
‘the crimes, the interval 6f time that has elapseci ‘t;etween the crimes, the need
for the evidence, the efﬁcacg.r of alternative proof, and the dégree to which the '
evidence probably will rouse the jury to overmastering hostility.” Newcomb, 410
S.W.3d at 77 (quoting McCormick on1 Evidence, Ch. 17 § 190).

Accordingly, we begin our analysis by aclmov&ledgjgg that the strength 6f
the Commonwealth’s modus dperandi evidence is unquestionably strong. The
following observation is of great importance to this Court. Unlike other cases in
which we have found the existence of modus operandi, the comparai:ive
offenses in the case befare us Wt;re not merely alleged, rgther Appellant pled
guilty to murdering both Miles and Sweeney. See Newcomb, 410 S.W.3d at 70-
72 (Newcomb was indicted for the rapes, but had not yet been convicted);
English, 993 S.W.2d at 942-43 (other prior acts of sexual abuse were only .

alleged by the witnesses). In addition, and as we have already discussed, the
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similarities of tﬁe murders are substantial. -The close proximity in time and
location betwee1.'x each murc'ler further heightens the evidence’s probativeness.

In regards to the need for evidence and the efficacy: of alternative proof,
we find these considerations also weigh in favor of adnﬁssion. The
Commonwealth’s only method of proving Appellant’s identify as the pe;'petrator )
was through the use of DNA ev'idence.. While the DNA evidence certainly proved
that Appellant had ejaculated on Armstrong, he argued that he had consensual
sex with her per}.lfips days before her death. Since Appellant provided the jury
with a plauéﬂ_:le explanation for the presence of his semen, evidence of his
modus operandi v;ras highly probative in proving his identity. See Bowling, 942
S.W.2d at 301 (evidence of other .&imes passed KRE 463 balanc;ing test
- wherein the evidence rél;utted a claimed &efense and identification of the
defendént as the assailant was at issue).

In concluding our analysis on this issué, we acknowledge that Appellant
undoubtedly suffered prejﬁdice from the introduction of his two prior murder
convictions. However, we believe the trial court actively managed the jury’s
ﬁnderstanding of the evidence so as to prevent them from developing
“overmastering host%lity.” In an effort to dissuade prejudice, the trial court
admonished the jury about the proper use of the 404(b) evidence after the
~ parties’ o'penin;g statements. Sge Johnson v. Commonwéalth, 105 8.W.3d 430,
441 (Ky. '2003) (juries are presumed to follow admoni-tions). The trial court
explicitly explained to the jury that the evidence was only to be considered as

evidence of modus operandi and identity. Furthermore, the trial court
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instructed the jury that the Commonwealth still had to prove each element of
_ the crimes charged beyond a reasonable doubt and that Appellant’s pric;r
murder convictions could not be used to establish action iﬂ coﬁformity
therewith. The trial court provided the jury with a similar instruction just prior
to the guilt--ph_ase deliberations. In light of the trial court’s acﬁons, in
conjunction with the high probétive worth of the evidence, we find that the trial
) COUI;t did not abuse its discretion in allowing evidence of Appellant’s prior
murder convictions.

Jury Instructions

Appellént’s next assighrﬁent of error is that the trial court’s faih;lre to
define the terms “modus operandi” and “identit;r evidence” violated his due
process rights. Appellant concedes that_this issue is ﬁnpreserved.

Appellant conténds that “modus operandi” and “identity evidence” are
both terms that a juror is unlikely to understand. Consequently, it cannot be
assumed that the jury followed the trial court’s admonitions to only conéider'
the prior murder conv1ct10ns for the purposes of demonstrating Appellant’
1dent1ty through h1s modus operandi. l

In Lawson v..Commonwealth, 218 S.W.2d 41, 42 {Ky. 1949)? our
predecessor Court stated that trial courts must “instruciy: on the wimle law of
the case and to include, when necessary or proper, deMﬁons of technical -
terms used.” In support of his argument, Appellant cites Wright v
Commonwealth, 391 S.W.3d 743 (Ky. 2013), wherei;l this Court found that the

trial court’s failure to define “unmarried couple” within its instructions
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constituted error. Id. at 748. However, Wright, a domestic violence -ca_‘se, is
distinguishable from the case before us. In Wright, the statutory deﬁxﬁtion of
“unmarried couple” is distinctive from what an average juror would under's,tand
as a couple who is unmarﬁed. See KRS 403.720 (ari “unmarried couple”
constitutes two individuals who have a child together and either live together or
previously lived together). That is not the case here. We can t"xnd i}o evidence
that the two terms go beyond the average juror’s understanding. See
Caretenders, Inc. v. Commonwealth; 821 S.W.2d 83, 87 (Ky. 1991) (“knowingly”
and “willfully” are not technical terfns requiring instructions). Furthermore, to
the extent that these terms needed clarification, we believe they were
sufficiently “fleshed out” during closing argufngnts. Lumpkins ex rel. Lumpkins
v. City of Louisville, 157 S.W.3d 601, 605 (Ky. 2005) (“The Kentucky .practicé of
‘bare bones’ instructions . . . permits the instructions to be ‘fleshed oul;" in
closing argument.”). |
DNA Suppression

Appellant next urges the Couy@ to find reversible error in the trial court’s
lrei;usal to suppress his DNA sample, which he claims was improperly obtained
during an illegal traffic stop. In February of 2006, LMPD Sergeant Aaron
. Crowell was tasked with covertly obtaining Appellaﬁt’s DNA. A;c;)rdmgly,
Sergeant Crowell and' Detective Hibbs bégan surveilling Appellant’s residence.
While watching Appellant’s residence, the two officers obéerved Appellant enter
a vehicle as a passenger. The vehicle subsequenﬂy left the residencé at an

unlawful high rate of speed. The officers then stopped the vehicle due to the .
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spee&ing violation. During the stop, Sergeant Cfowell removed App,éllant from
the vehicle and performed a pat down to check for wedponry. Appellant placed
" his lit cigar onto the back of the vehicle. After checking the subjects’ driver’s
licenses and running warrant checks, officers permitted the driver and
Appellant to leave. No citation was issued. As the v;ehicle left the scene,
Appellaht’s cigar fell to the ground and was collected.

Appeliant filed a motion to suppress DNA evidence recovered from the
cigar based on the illegality of the traffic stop. The trial court denied
Appellant’s motion following evidentiary hearings.

| In reviewing a trial court’s denial of a. motion to suppress, we ensure thai;
the trial court’s factual findings are not cleafly errorieous, after which we
conduct de novo review of the trial court’s é.pplicability of the law to the facts.
Adcock v. Commonwealth, 967 S.W.2d 6, 8 (Ky. 1998) (citing Omelas v. United
States, 517 U.S. 690, 697 (1996)). Appellant does not allege that any factual
findings are ﬁnsﬁpported. As a result, we turn to the trial court’s application
of the law to the facts. (

The trial court relied entifely on Lloyd v. Commonwealth, 324 S.W.3d 384
(Ky. 2010) in ruling that the traffic stop was lawful. We can find no error in the

_trial court’s reasonipg. Ir} Lloyd, this Court exialained that an ofﬁc;er may
conduct a traffic.stop as long as he or she has probable cause to beliéve a
traffic violation has oc;:urred, regardless of the officer’s subjective motivation.
Id. at 392 (citing Wilson v. Commonwealth, 37 S.w.3d 745 (Ky. 2001)). The

Commonwealth provided sufficient proof that Sergeant Crowell and Detective
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Hibbs observed the vehicle speeding. Thusly, it is immaterial that Sergeant
| _Croweli desi'lj_ed‘ ;co obtain Appellant’s DNA .since adequate probable cause
existed.

On appeal, Appellant takes his argument further and suggests that his
removal from the car and subsequent pat down was unlawful. The trial court
did not address these arguments. Nevertheless, we can quickly dispose of
Appellant’s contentions. Pursuaﬁt to Owens v. Commonwealth, 291 S.W.3d
704 (Ky. 2009) an “officer has the authority to order a. pas;v.enger to exit a
vehicle pending completion of a minor traffic stop.” Id. at 708 (citing Maryland
v. Wilson, 519 U;S. 408, 414-15 (1997)). ﬁrt_hennore, Sergeant Crowell was
'permittc_:d to conduct a pat down of Appellant. As his suppression Iheari.ng |
. testimony illustrated, Sergéant Crow'ell\maintained a reésonable and'
articulable suspicion that Appellant was armed and dangerous. See Terry v.
Ohio, 392 U.S. 1,27 (1968). Specifically, Sergeant Crowell testified that he was
 not.only aware of Appellant’s proclivity to carry a weapon, but that he

previously arrested Appellant for unlawful possession <;f a handgun, Sée alsov
 Adkins v. Commonuwealth, 96.8.W.3d 779, 787 (Ky. 2003) (“When an officer
believes that he is confronting a murder suspéct, he has presumptive reason to
believe that he is dealing with an armed and dangerous person.”). We have
. seen no evidence that Sergeant Crowell’s quick pat down of Appellant exceeded
the :e,qope of Terry, nor has Appellant demonstrated that the traffic stop was

prolonged to effectuate the pat down.

17

A6




Recusal .

Appéllant urgeé the Court to -ﬁnd error in _Judge James Shake’s refusal to
disqualify hir'ns'eli.' as the presiding trial judge. Appellant éi_aims that Judge
Shake, during his tenure as an Assistant J efferson County Public Defender,
represented him in four felony cases in 1981. Appellaiit only provides the
Court with in-formation'conceming one of the four cases, criminal case 81-CR-
669. In that case, which proceeded to a jury tria_l,.Appellant was charged with
sodomy and rape. The Court’s records indicate that Appellant was acquitted
on the sodomy charge, but found guilty of the 'leséer cha_&ge of sexual abuse.

On July 18, 2014, five d.ays into the-jury trial, Appellanf moved Judge
Shake to recuse himself based on his past representation of Appellant.
Appellant argued that prejudice would result if J ud_ge Shake continued
présiding over the trial “due to the uncertainty surrounding his knowledge of
the [prior] case and/or relevant iqformation 6btained during his previous
representation of [Appellant].”-

Judge Shake conducted a Learing on the motibn shortly thereafter. On
“July 21, 2614, Judge Shake denied Appellant’s motion on the grounds of
ﬁméliness. Judge Sﬁake, citing Alred v. Commonwealth, Judicial Conduct
Commission, 395 S.W.3d 417, 443 (Ky. 2012), stated that it is incﬁmbent upon
i;vﬁich. the party moving for xjecusa.l‘to do so “irpmediately after discovering the
facts upon the disqualification rests . . . .” Judge Shake made clear that on a |

number of occasions throughout the proceedings, he had informed the parties
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of his prior representation of Appellant. Accordingly, Appellant should have
filed his recusal motion long before the trial began. o

In Bussell v. commbnwéaztn 882 S.W.2d 111 (Ky. 1994), this Court was "
faced with similar.circumstances as that of the case before us. In Bussell, also
a death penalty case, the defendant filed a recusal motion based on the trial
judge’s re;;resentation of him on murder chafges some seventeen years prior.
Id. at 112. In affirming the trial court’s actions, this: Court reiterated that
_ Bussell knew or should have known about the prior xfepresentation. . at 113.
Bussell’s failure to timeiy assert the issue waived his claim for recusal. Id.

: Appellant was made aware of Judge Shake’s prior representation prior to
trial. While we cannot pinpoiﬁt the exact date such info.rmation was made
known, we do know that Judge Shake had presided over the case for over six
years as of ?:he time of trial. During this time, Appellant should. have been
made aware of the prior representation, either through his own recollection or
through Judge Shake’s acknowledgments. Consequently, we deem Appellant’s
claim for recusal waived due to the untimelinqs_s of his motion.

' Notwithstanding Appeliant’s waiver, we must still address whether Judge
Shake was mandated by statute to disqualify himself. See Alred, 395 S.W.3d at |
443 (citing Johnson v. Commonweaith, 231 8.W.3d 800, 809 (Ky. App. 2007)).
There are three ééparate statutory grounds for recusal which Appellant
advances. KRS 26A.015 re(iuires, in pertinent part, that Judge Shake recuse
himself ‘if he has (1) “personal knowledge of disputed evidentiary fac;:s

concerning the proceeding”; (2) “served as a lawyer or rendered a legal opinion
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in £he matter in controversy”; or (3) “has knowledge of any other circumstances
in which his impaxjtiality might reasonably be questioned.”
This Court does not believe any grounds for mandatory recusal existed.
In regards to the first basis for disqualification, we disagree with Appellant’s
-argument that his 1981 conviction had some type of evidentiary value to the
exiétenc’e of his modus operandi. Not only was his 1981 conviction not
introduced auﬁng the guilt phase, but AppeIIaht fails to explain how Judge
Shake’s purported knowledge of that case renders the murders of Sweeney and
Miles more similar to the murder of Arrns‘tro'ng. In regards to the se(;bnd'
statutory ground for recusal, we find Appellant’s argufngni: unpersuasive. While
it is true that Judge Shake previously served as Appellant’s attorney, ﬁe did so
in an unrelated case over tﬁirty-three years prior. That particular conviction
plainly does not constitute the same “matter in controversy.” See ,éussell, 882
S.W.2d at 112. Lastly, we find difficulty in reasonably questioning Judge
Shake’s impartiality. Judge Shake was candid about his recollections and
explained that he had no memory of Appellant’s cases or having any*
conversations concerning those cases. We will.‘not assume bias based solely on
the fact that Judge Shake represented Appellant more than thirty-three years
prior to his trial. Id. (holding that jﬁdge’s prior representation of defendant in a
murder case did not render him biased). For these reésons, we find no error-in
Judge Shake’s refuéal to disqualify himself from presiding over AI;pellant’s

trial.
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.. bhain of Custodé

Appellant also requests that we grant him a new trial on'th‘e grounds
that the trial court.improperly admitted unreliable evidence. The eviderice
Appellant coniplains of is Armstrong’s rape kit, under'vrrear cuttings, and his
cigar and buccal swab. Appellant contends that the C'omn;xonwealth fniled to
provide a sufficient foundation for the aforementioned articlejs due to numerous
breaks in the respective items’ chains of custody. A

The admlssmn of physical evidence requires “a finding that the matter in
question is what its proponent claims.” KRE 901(a). Said deferentIy, a proper
foundation demonstrates that the proffered evidence is the same evidence
initially recovered and has not been rnater'ially changed. See Beason v.
Commonwealth, 54é S.W.2d 835, 837 (Ky. 1977). In regards to fungible
evidence, such as DNA, the item’s chain of custody provides the necessary
founciation for aélmissio’n. See Thomas v. Commonwealth; 153 “S.W.3d’772, 779
'(Ky. 2904). However, the Court has repeetedly approached admission of such
evidence in a liberal fashion, conclnding that an unbroken chain of ‘custody is
not needed‘ E. g ., Thomas, 153 S W. 3& at 781. As such, breai{s in'the chain of
custody go to the weight of the evxdence, rather than its admissibility.

McKinney v. Commonwealth, 60 S. w. 3d 499, 51 1 (Ky. 2001).

In reviewing the trial court’s ruling, we look for an abuse of discretion.
Thoma;'s,-153 S.W.3d at 781 (citing United States v. Jackson, 649 F.2d 967, 973
(3d Cir. 1981). Our focus is on whether a fonndation was s:ufﬁeiently la'id so
that there is a reasonable probability that the proffered evidence was not
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altered in any material respect. Id. In makmg this determmatlon, we look to
“the circumstances surrounding the preservatlon of the evidence and the
likelihood of tamperi.ng by intermeddlers.” Thomas, 153 S.W.3d 782 (citing
Pendland v. Commonwealth, 463-8.W.2d 130, 133 (1971)).

. Cuttings from Armstrong’s Panties

Appellant focuses the majority of his argument on the DNA retrieved
from the cuttings of Armstrong’s panties. Confusion abounds due to several
cuttings being taken at two different times and the Commonwealth’s inability
to specify which path a particular cutting took. To simplify our analysis, we
can placé the cu?:tings into twc')' group"s originating from LMPD Detective
Chayles Griffin’s coﬂecﬁqn of the panties from ‘Armstrong’s autopsy on June 4,
1983. Nine days later, he deiivered th;s panties to a Kentucky State Police:
(“KSP”) Iabé:ratory analyst Morris Durbin, who took cuttings from the areas

testing positive for seminal fluids. This is the first group of cuttings. The

" cuttings were then stored in a KSP freezer where they remained until July of

2006. At that time, some of the cuttings were sent to a different KSP lab. The

laboratory technician personally retl.irned the cuttings to LMPD on April 25,

2007, after which they were stored in the LMPD px;operty room. A sufficient

- chain of custody is patently clear for this first group of cuttmgs

The second group of cuttings occurred in 2004 when LMPD was
investigating another suspect in Armstrong’s murder. At that time, the
remnants of the intact 'pantieg were, transported to the KSP laboratory. This is

where the second group of cuttings occurred. These cuttings were returned to
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LMPD and stored in the property room that same year. The chain 'of custody
for the second group of cuttings has one missing 11nk After Durbin made the
initial selection of cuttings in 1983, there is no direct testimony demonstrating
how the remnants. of the intact panties made it back to the LMPD property
room before being stored until 2004. Nevertheless, discovery indicates that the
KSP lab released the panties to LMPD Ofﬁcer “J. Trusty” on August 10, 1983,
the same day they were returned to the LMPD pr:operty room. This minimal
gap in the chain of custody for the second group of panty cuttings does not
render it unreliable. See Thomas, 153 S.W.3d at 782. (“All possibility of
tampering does not have to be negated. It is sufficient . .. that the actions
taken to preserve the integrity of the evidence are reasonable under the
circumstances.”).

Since there is only one of two paths the panty cuttings could have taken,
and both paths demonstrated intact chains of custody, we believe the - d
Commonwealth provided a sufficient foundation demonstrating the reliability of
the DNA evidence. Itis mconsequent.lal for the purposes of admission which
path a particular cutting took. Regardless of whether a partlcular sample was.
part of the 1983 or 2004 cuttings, there is little doubt that the “proffered
evidence was the same evxdence actually 1nvolved in the event 1n questlon and
that it remam[ed] materially unchanged Thomas, S.W.3d at 779. Thusly, the
Commonwealth adequately authenticated the evidence. The fact that the
Commonwealth was unable to differentiate whether the cuttings were from the

first or second batch of cuttings goes to the weight of the evidence.
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.Rage Kit

‘Dr. McCloud collected Armstrong’s rape kit, after which it was
transferred to Dete.ctive Griffin during her eutopsy. It is unclear if ie.was
Detective Griffin or another officer who placed the kit in 'd.le LMPD property -
room. Nine days later, Detective Griffin transported the kit to a KSP
laboratory. The Commonwealth could not pinpoint who transported the kit '
baek to the LMPD prepex:ty room where it remained until June of 2004. At that
time, the kit was once again transported to the KSP laboratory by an evidence
technician where it exchanged hands with several identified analysts and
techhicians and returned to the LMI;D property room. A similar exchange took
place in 2007, where the kit was transported to a KéP laboratory by an
identified evidence technician and was later returned to the LMPD property '
room. There was ne testimo;ly regarding who handled the kit, if anyone, while
at the KSP laboratory |

Although there are several breaks in the rape kit’s custod1a1 chain, we do
not believe these disruptions render the evidence unreliable. The deficiencies
in custody are apparently due to careless record keeping in the fo@ of failure
to epecify who transported the item, rather than actions that would have
altered or possibly contaminated the contents of the rape kit. In Rabovsky v.
_Commonuwealth, 973 S.W.2d 6, 8 (Ky. 1998), the Court stated that “it is
unnecessary to estabhsh a perfect chain of custody or to eliminate all
pos31b1hty of tampermg or misidentification, so long as there is persuasive

evidence that ‘the reasonable probability is that the evidence has not been
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altered in any material reépect.”’ (quoting\ Un;'ted States v. Cardenas, 864 F.2d
1528, 1532 (10th Cir. 1989)). As such, the trial court did not err in édmittiné :
the evidence, as there was mlmmal chance that the contents of the rape kit
were altered. Once again, we underscore that breaks in the chain of custody
go to the weight of the evidence, rather than its admissibility. McKinney, 60
S.W.3d at 511.

Appellant also claims that evidence of the rape kit’s cha‘infgﬂfgg#stody was
insufficient due to Detective Griffin and Dr. McCloild, who were both deceased
" at the time of trial, being unable to testify. Yet, we find that Medical Examiner
Dr. Tracey Corey’s and LMPD Detective Joel Maupin’s testimonies adequately
perfected the missing links in the evidence’s chain of custodsr. Dr. Corey
testiﬁed that Dr. McCloud collected the rape kit during-Armstrong’s autopsy.
Dr. Corey was not present during the autopsy, but conﬁrmed.the collection
based on the autopsy report. See Kirk v. C‘ommo’nwealth, 6 S.W.3d 823, 828
(Ky. 1999) (coroner’s testimony elicited from the autopssr report authored by
deceased pathologist was authenticated and admissible). Likewise, Detective
Maupin festiﬁed that he Witness.ed Detective Griffin order the rape kit and take
custody of the collected kit during the autopsy. Detective Maupin was also
able to identif); the rape kit as the one collected by virtue of Detective Griffin’s
signature and date on the rape kit packaging. Thusly, we find no error.

Buccal Swab and Cigar
As mentioned, Appellant also submits that the Commonwealth failed to

establish the chain of custody for his cigar butt and buccal swab. We will not
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plunge into a lengthy d'iscussion concernirig the custodial history of these
_items. Instead, we can surmise that Appellant’s most persuasive argument is
predicated on unidentified individuals who accepted and released the evidence’
from the LMFD property room. As our analysis has alréady stated, minor
'custodial breaches do not automaﬁca;lly render the evidence unreliable. See .
Thomas, 153 S.W.'3d at 781. Despite the negligible gaps in custody, the
Commonwealth reaéonably demonstrated the identity and the integrity of the |
bﬁccal swab and cigar. Therefore, the tnal court di&-not abuse its discretion
by admitting them into evidence.
Prosecutorial Misconduct
Appellant allegés numerous instances of prosecﬁtorial misconduct -
during both the guilt and penalty phase closing arguments. In considering
Appellant’s claims of prosecutorial misconduct, we will only reverse if the ’
misconduct is “so serious as to render the entire trial fundamentally unfair.”
Stopher v. Commonwealth, 57 S:W.3d 787, 805 (2001). We must emphasize
that the trial court was required to'give the Commonwealth x;ﬁcie latitude
during its closing arguments. Bowling v. Commonwealth, 873 S.W.2d 175, 178
(Ky. 1993) In add1t10n, the Commonwealth was. entitled to draw reasonable
inferences from the ev1dence and explain why those. inferences support a
finding of guilt. Commonwealth v. Mitchell, 165 S.W.3d 129, 131-32 (Ky.

2005).
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Guilt Phase

The first instance of misconduct Appellant complains‘ of occu;fed when
the Commonwealth stated the following during closing a;rguments: “Let’s cut to
the chase. You had to hear a day’s worth of evidence to know what everyboc.ly
already knew. It was Larry White’s DNA on Ms..Armstrong’s vagina, her anus,
her .panties and the back of her pants.” Appeliant immediately 6bjected,
claiming that the Commonwealth was mischaracterizing the evidence. The trial
court overruled. Appellant’s objection, stating that the jury can reconcile the .
statemelllts with the evidence presented. ' |

Appellant is correct that his DNA was not spéciﬁcaily found on
Armstrong’s v_agina, anus, or pants. While semen was found in those areas,
analysts were.unable to oi)tain a DNA profile. Nevertheless, Appellant’s DNA
matched the DNA profile found on Armstrong’s panties with certainty—one in |
160 trillion people. From this evidence, the Commonwealth was entitled to
draw reasonable inferences and explain why those inferences suppo.rt a finding
of guilt. Mitchell, 165 S.W.3d at 131-32. Since evidence indicated that
Appellant had sexual intercourse witﬁ Armstrong pfior to her death, in addition
to his DNA being found_ in fler panties, the Commonwealth was permitted to
make the reasonable inference that such DNA was present in the semen four;d '
on Armstrong’s vagina, anus, and pants. See Tamme v. Commonwealth, 973
S.w.2d 13, 39 (Ky. 1998) (“The [prosec;utor’s] alleged misstatements are more

accurately characterized as interpretations of the evidence.”).
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Appellant’s second allegation of prosecutorial misconduct occurred when
the Commonwealth qdmmented on Roger Ellington’s testimony. Appellant
believes the Commonwealth’s statements had the effect of offering the prestige
. of the Commonwealth Attorney’s Office to supp;)rt the witﬁess’ credibility.
{\ppellant’s brief provides a lengthy quote from tﬁe Commonwealth which it
argues ambgnted to improper bolstering. After reviewing the Commonwealth’s’
closing argumenf.:, we find no need to provide the quote, as there is no merit in
Appellant’s contention. The Commonwealth merely summarized Mr.
Ellington’s testimoﬁy in a way that was persuasive to their position. Compare
Armstrong v. Commonweqlth, 517 8.w.2d 233, 236 (Ky. 1974) (improper
bolstering occurred when the -prosecutor informed the jury that he had known
and worked with the witness before and the witness was honest and
conscientio{ls).

Appellant’s third claim of misconduct-also concerns Mr. Ellington’s
testimony. Mr. Ellington is the father of one of Armstrong’s children. The
defense advanced a theory that Mr. Ellington was Armstrong’s Killer. In
: respoﬂse, the éommonwealth provide"d the jury with the fdllowing closing
arg;.lment statements: “[Ellington], being accused, having a F1fth Amendment
right to remain silent, [] came and sat right here. [Ellington] chose to testify. He-
took an oath from the judge and hé. answered the questions. Are those the
actions of a killer?” Appellant argues thé.t this statement.amounted to an

improper comment on Appeliant’s failure to testify. We disagree.
g .
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I Ragland v. Commonwealth, 191 S.W.3d 569, 589 (Ky. 2006), the Court
explained that “a defendant's constitutionalv'privilege against compulsory self-
incrimination [is violated] only when it was manifestly intended to be, or was of
such character that the jury would necessarily take it to be, a comment upon
the defendant's failure t'o testify.” When placed in the context of the defense’s
theories, we believe the Commbnwe;alth was appropriately responding to
Appellant’s allegation that Ellington was Armstrong’s killer. Such a comment
does not constitute a comment on Appellant’s failure to testify. See Bowling,
873 S.W.2d at 178 (finding that prosecutor’s c}osing argument state.:ment that
“We can't tell you what it is because only the man who pulled the trigger
knows” did not amounft to a comment on defendant’s refusal to'testify). As we’
have explained, “[n]ot every comment that refers or alludes to a non-tesﬁfyingl
defendant is an impermissible comment on his failure to testify . . . .” Ragland,
191 S.W.3d at 589 (quoting Ex pc\me Loggins, 771 So.2d 1093, 1101 (Ala.
2000)). ‘

. Appellant also alleges that the Commonwealth improperly shifted the
burden of proof when it reminded the jury that Appeliant failed to provide proof
that he and Armstrong had a relationship prior to her murder. This Court has
long held that a prosecutor “may comment on evidence, and may comment as

to the falsity of a defense position.” Slau:ghter v. Commonwealth, 744 S.W.2d -
. 407, 412 (Ky. 1987). The complained of state}'nent was cleariy made to
chgllenge the defense’s theory that Appellant’s DNA was 'p'resent in Armstrong’s

underwear because the two had consensual sex preceding her death. The
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Commonwealth’s remarks that there was no evidence that such an encounter
' took place was well within the bounds of closing arguments. We find no error.

Sentencing Phase

Appellant urges the Court to find that the Commonwealth committed .
flagrant prosecutérial misconduct when it stdted that Appellant’s murders of
Armstrong, Miles, and Sweeney amounted to “genocide.”

The Commonwealth concedes that the prosecutor’s use of the term
“genocide” was imprope1:. We agree and condemn the Commonwealth’s use of
‘such unnecessary and disparaging comments. Hovyever, this Court doe.s not
believe the remark was severe enough to render the .trial fundamentally unfair.
While the Commonwealth’s remark was.-obviously deliberate and undoubtedly
prodﬁced some prejudice, the remark was isolated, being used only once
during the c_losing argument. See Mayo v. Commonwealth, 322 S.W.S;:l 41, 57
(2010). 'Moreover, the evidence against Appellant, as discussed supra, was |
relatively strong. When viewed in the context of the entire trial, the
" Commonwealth’s.brief and minor remark did not undérmine thé essential
fairness of Appellant’s trial. See Murphy v. Commonwealth, 509 S.W.3d 34, 53-
54 (Ky. 2017) (prosecutor’s reference to defendant as a “monster” did not
constitute reversible error); Dean v. Commonwealth, 844 S'W.2d 417, 421 (Ky.
1992) (Commonwealth calling the defendants “crazed animals” did not reqﬁire
reversal)..

Next Appellant a}gues that the -Com_rnonwealth improperly urged the jury

to sentence him to death for his prior murders of Miles and Sweeney. We find
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no peed to relay the complained of statements. Instead, we resolve Appellant’s
contentions by finding that the Commonwealth properly commented on the
proof presented to the jury, including the fact that he had murdered two other
women. We do not believe the Commonwealth’s references to the Miles and |
Sweeney murders exceeded the bounds of permissible closing statements.

Appellant’s final claim of prosecutorial misconduct concerns the
Commonwealth’s statement to the jury that they “never heard one word or
witness_ed-‘ one action of any remorse from \the defendant.”

Again, this.comment was made during the sentencing stage. This
argument, while uné.ccqptable during the guilt stage, is germane to seniencing.
The United States Supreme Court weighed in on this issue when rc-;viewing this
Court’s decision. White v. Wc}odazz, 134 S.Ct. 1697, 1704 (2014). The nation’s
highest court ruled that the trial court was not required to give an instruction
of no inference of guiit by the defendant’s refusal to testify during the penalty
stage. The Supreme Courtbagreed with tﬁe trial court’s conclusion that “no
case law [] precludes the jury from p&nsiden’ng the defendant's lack of
expression of remorse . . . in sentencing.” See also Hunt v. Commonwealth, 304
S.\W.Sd, 15, 37 (Ky. 2009) (prosecutor’s statement “[h]as anybody seen any
remorse from this defendant dl.iring the trial?” did not constitute an
impermissible comment on defendant’s Fifth Arnendment rights). There was no.

error here.
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Victim Impact Evi&enée
Appellant next contends that he was denied a fair trial due to the
elicitation of what he believes was victim impact evidence during the guilt
phase of trial. This argument is unpresen;ed and without merit. During
'redirec£ examination of one of Armstrong’s children, the Commonwealth.
inquired into the status of Armstrong’s other childreﬁ. The wii:ness merely said
that one of his siblings was killed and the other had committed suiciqe. The
witness did not expound on their deatlis, nor did he state that their deaths
were attributable to their mother’s murder. We find no error.
Directed Verdict
Appellént argﬁes that the trial court erred in failing to grant him a
directed verdict of acquittal on the rape and murder charges. We have
sufficiently outliried the sufficiency of the evidence in this opinion already to
refute this claim. We will not protract this opinion by unnecessarily ..repeating
it here. When. viewing the evidence in its entirety, it was not clearly |
unreasonable for a jury to find Appellant guilty of the crimes charged.
Statutory Aggravator. - .

: Appellant next urges the Court to vacate his sentence of death on the
grounds that the jury failed to find a statutory aggravator. In order to impose _
the death sentencc.e upon a defendant, a jury must ﬁnci, beydnd a reasonable
doubt, the existence of at least one of the statutory aggravators as listed in KRS
532.025(2)(a). In the case before us, .the jury was instructed on the following

aggravating circumstance:
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In fixing a sentence for the defendant, Larry Lamont White, for the
offense of the murder of Pamela Armstrong you shall consider the
following aggravating circumstance which you may believe from the
evidence beyond a reasonable doubt to be trué: (1) The defendant
committed the offense of murder while the defendant was engaged
in the commission of rape in the first degree.
Appellant takes issue with the jury’s response to this questic;n. The jury’s
verdict form read as follows: “We the jury, find beyond a reasonable doubt that
thé following aggravating circumstances exists in the case as to the murder of
Pamela Armstrong.” Underneath-this aggravator, .the jury foreman wrote the

word “Rape.” Appellant claims that the jury’s finding of “rape” does not

constitute a finding that the Appellant’s murder of Armstrong was commitie

while he was engaged in the commission df first-degree rape.

Appellant’s .afgpment has merit to the extent that the jury’s one word
answer of “rape” does not specify whethér the jury believed Appellant
committed first-degree rape during the commission of Armstrong’s murder.
Yet, we may assume that the jury made the proper ﬁr;ding of the sta;tutpry
aggravator based on the jury’s likely interpretation and understanding of the
verdict' forms and instructions. See Wilsor; v. Comrﬁonwealth, 836 S.W.2d 872,
~ 892 (Ky. 1992), overruled on other grounds by St Clair, 10 S.W.3d 482. Indeed,
our analysis centers on “what a Treasonable juror’ would understand the charge
to mean.” Id. at 892 (citing Frances v. Franklin, 471 U.S. 307 (1985)). Based
on the instructions and verdict form, the jury was given the option of finding
only one aggravator—murder accompanied by first-degree rape, and was
instructed that it could not iml;oée a death sentence unless the aggravating

circumstancé was found. These instructions are clear. In the Commonwealth,
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we assume that juries follow instructions. Johnson v. Commonwealtljl, 105
S.w.3d 430, 436 (Ky. 2005). Accordingly, since the jury wrote the vimrd “rape”
on the verdict form which found the existence' of the aggravator, in conjunction
with the jury’s subsequent imposition'of 'dea_th, we find no error.

Invalid Indictment |

Appellant contends tl';at his conviction and sentence is void as a matter

. of law because the trial court lacked jurisdiction. Appellant’s claim relies
entirely on the fact his indictment was not signed by a circuit court jﬁdge or
circuit court clerk. RCr 6.06 requires only that indictments be signed by the
Grand Jury foreperson and the Commonwealth’s attorney. Appellant fails to
direct the Court to any statutory or precedential au.thoi-ity indicating that the
lack of a circuit gourt' jﬁdge or clerk’s signatures renders the indictment
invalid. See Smith v. Commonwealth, 288 S.W. 1059 (Ky. 1926) (holding that
an indictment was valid despite the absence of the clerk’s signature).
Furthermore, RCr 6.06 prohibits any challenge to the indictment on signatory '
* grounds “made after a plea to the merits has been filed or entered.” Appellant
pled “not guilty” to the crimes charged in January 2008, but did not challenge
the indictment unt1l July of 2014. For these reasons, Appellant’s argument is
not only waived, but lacks merit.

Jury Inquiry
| Appellant maintains that-the trial court violated his constitutional rights
by failing to conduct an adequate inquiry regarding whether any jurors viewed

an inflammatory news article. The article at issue was released at the
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,t;eginning of the trial and labeled App;ellant as a “serial killer” who raped and
murdered two other women. Appellant moved for a mistrial, arguing that the
jury had likely been exposed to the news article. In response, the trial court
informed the jurors that a nevt;s article was released concerning the case and
then asked the jurors if they had followed his previoﬁs admonition “not to read
.anything or watch é.nything, [or] research anything.” The jurors indicated that
they had followed the trial court’s admonition. Appellant made nt; further’
objections about the matter and did not ask for additional admonitions. We
believe this tinpreser;red alleged error is without merit. See Tamme, 973 S.W.2d °
at 26 (“[h]aving pr0p§r1y admonished the jury not to read any newspaper
articles about the trial, the trial judge W.a.s not required to inquire of them
whether they had violated his admonition.”).
Voir Dire Limitation

Appellant submits to the Court that his trial was fundamentally unfair
due to the trial court’s limitation of juror inquiries during jury selection. More
specit';cally, Appellant sought to question the individual jurors about fheir |
capacities to consider Appellant’s prior convictions for the limited purpose of
identity and modus operandi. The trial court narrowed the potential
questioning conf:erning the KRE 404(5) evidence to the commonly utilized |
inquiries regarding whether the jurors could follow the law and instructions.

Trial courts are granted broad discretion and wide latitude in their
control of the voir dire examination. Rogers v. Commonwealth, 315 S.w.ad

303, 306 (Ky. 2010). Our review of the trial court’s limitations is whether .,
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denial of a particuiar questioﬁ ifnplicates fundamental fairness. Lawson v.
Commonwgalth,.Sé S.W.3d 534, 540 (Ky. 2001). In Ward v. Commonwéalth,
695 S.W.2d 404 (Ky. 1985), defense counsel attempted to inquire whether
potenﬁal jurors, when ass;essing a witness’ credibility, could cohsidqr the fact
that the witness made a deal with the Commonyvealth in exchange for h.is
testimony. Id. The Court upheld the trial co-urt’s limitations <;>n such inquiries
because such ql;estions were “to have jurors indicate in advance or commit :
theniselves to certain ideas and views upon final submission of the -case R
Id. at 407; see Woodall v. Commonwealth, 63 S.W.3d 104 (Ky. 2001) (affirming
the trial court’s ﬁmitation of defense counsel’s questions c;)ncerning whether
thé jurors could consider a low I.Q. score as mitigating evidence). In light of
Ward, we do not believe the trial court exceeded its broad discretion.
Appellant’s questioning would have likely exposed juror views concerning his
past murders and possibly committed the ju}'ors to those assessments. As
meﬁtioned, less harmful quesﬁoning was utilized and allowed Appellant to
ascertain whether the jurors could follow the trial couft’s instruction to"

consider the evid;:nce for the correct purposes. |
Venirepersons Struck For Cause

Appellant next claims that the trial court abused its discretion in striking
Juror 1159266 and Juror 1159422 for cause on the érounds that thc;y could
not.: give due consideration to the potential sentence of death. This Coﬁrt abides
by the principles set forth 1n Uttecht v. Brown, 551 U.S. 1, 9 (2007), which held

that “a juror who is substantially impaired in his or her é.bility to impose the
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death pénalty under the state-law framework can be excused fc;r cause, but if |
the juror is not s.ubs-tantially impaired, removal for cause is impemﬁésible.” In.
Brown v. Commo;zwealth, 313 S.W. 3d 577, 599 (Ky. 2010), this Court
dis.cussed the great difficulty in determinir_1g whether a potential juror’s
reservat%ons about-the death penalty 'would “prevent or substantially impair the
performance of [their] duties as . . . juror{s] in accordance with [their] .
instructions and [their] oath.” (quoting Wainwright v: Witt, 469 U.S. 412, 424
(1985)). For this reason, we grant the tl;ial courF’s wide-rahging discretion, as
“this distinction will' often be anything but clea;- and will hinge to a large extent |
on the trial' court's estimate of the j:otential juror's demeanor.” Brown, 313
S.W.3d at 599.

With regards to Juror 1159266, voir dire questioning revealed his
opposition to the degth penalty. Unfortunately fof the trial court, his
opposition was anything but consistent. When initially asked if he could
consider the. death penalty, Juror 1159266 responded in the negative. The
potential _]'ur;)r subsequently explained that he did not believe in the death
penalty, going so far as to say, “I just don’t think that béing put to death is the
_prdper punishment ever.” When Aﬁpellant began asking the potential jurof
questions, he seemed to let up ;)n his previously stated convictions and
expressed thaf he could consider all available penalties. However, further
questioning by the'Commonwealth once again uncovered hi.s bias against the

death penalty and that it was never the proper punishment.
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Juror 1159422 also expressed contémpt for the death penalty. When
asked if she could consider the entire range of penalties, the potential juror.
stated, “I'd prefer not to. . . [and] I wouldn’t want to[,] several of them maybe,
but not the death penalty.” Juror 1159422 went on to explain that she was
‘capable of considering.“anything,” but clarified that the death penalty is not
s;amething she wanted to entertain. She also explained that she was Catholic
and didn’t “ﬁa.rticularly like the death penalty.” Appellant provided. the
potential juror with simjlar quest'ioning regardiﬁg her ability to consider _the
deatﬁ penalty as a possible sentence. She replied as follows: “I wouldn’t want
to, no. I wouldn’t want to, but could I? I guess anybody can do anything.”

When faced with conflicting and somev'/hat unclear anéwers, such as
those provided by Juror 1159266 and .Juror 1159422, we must look to the
jurors’ responses as a whole and ask if a reasonable person would conclude
that the juror was substantially impaired in the ability to consider the death
penalty. Brown, 313 S.W.3d at 601. In light of both jurors’ unequivocél
objections to the death i)enalfy, in addition to their uncertainty and hesitation
in imposing a sentence of death,'. we cannot conclude that the trial court
abused its discretion. See id. (upholding trial court’s for-cause strike of juror_
who said “I don't know” virtually every time he was asked if he could impose
Fhe death penalty). - ‘

Jury Sequester
Appellant com;')lains that he was denied a fair trial due to the trial court’s

failure to sequester the jury on the weekend between the guilt and sentencing
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phases. We find no error. RCr 9.66 states that “[w]hether the jurors in any
case shall be sequestered shall be within the discretion c.>f the court.”
Acc;ordiﬂgly, in St. Clair v. Comr_nonwealth, 140 S.W.3d 510, 558 (Ky. 2004),
this Court made clear that it is not an abuse of discretion to refuse “to
sequester a jury between the guilt and sentencing phases of a bifurcafed trial .
.. .” (citing Wilson v. cOm;{zonweauh; 836 S.W.2d 872, 888 (Ky. ‘1992),'
overturned in part by St. Clair v. Roark, 10 S.W.3d 482 {Ky. 1999)).
Mitigating Evidence

Appellant contends that the trial committed error when'it denied him the
opportunity to inform the jury that he had previously pled guilty to murdering
Sweeney and Miles.. Hov.vever, a careful review of the record fails to
demonstrate such a ruling. Moreover, we have beeh unable to locate
Appellant’s specific request for relief or request that the trial court make a
ruling on the rhatter. See, e.g., Brown'v. Commonpvealth, 890 S.W.2d 286, 290
(Ky. 1994). |
Missing Evidence Instruction

The next issue for our review concerns the trial court’s denial of
Appellant’s request for a missing evidence instruction. The evidence at issue is
a printout of food stamp recipients and a bus schedule. The bus schedule was
found under Armstrong’s body and collected by law enforcement. At the time
of trial, the bus schedule was not .introduced into evidence and w._;is never
located. In regards to the food stamp printout, Armstrong ;;vas stated to have

left her apartment to obtain food stamps on the morning of her murder, but the
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food stamps were missing on her person when her body was discovered. In an
attempt to confirm her whereaf:outs that morning, LMPD Détective Les Wilson
testified that he obtained a printout‘ from the food stamp office showing
Arimstrong as a recipient. After Detective Wilson’s testimony, the .parties
realized the printout was nﬁissing. | Both parties stipulated this fact and the
trial court advised fhe jury that the food stamp printout was ﬁot within the
case file. App/ellant requested an instruction on the missing evidence. The trial
court denied the requcst. on the grounds that Appellant failed to demonstrate
that the evidence was intentionally destroyed by la;av enforcement.

A missing evidence instruction is required only when a “Due Process -
violation [is] attributable to the loss or destruction of exculpatory evidence . . .
.7 Estep v. Commonwealth, 64 8.W.3d 805, 810 (Ky. 2b02). In order far
Appellant to be entitled to a miésing evidence in_struction, he must establish
that (1) the failure to preserve the missing evidence was intentional and (2) it
was apparent to law enforcement that the evidence was potentially exculpatory
in nature. Id. Appellant has failed to demonstrate either bad faith on' the part
of law enforcement or that the missing evidence would have had the potential
to exonerate him as £he assailant. See Roark v. Commonwealth, 90 S.W.3d 24 -
(Ky. 2002) (missing composite sketch of perpetrator and lineup -photographs
did not require missing evidence instruction because bad faith was not shown
and the evidence was not exculpatory}). Thusly, the trial court properly denied

Appellant’s request for a missing evidence instruction.
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Altérnative Perpetrator Evidgnce |

' Appellant also complains that the triél court erred in failing to permit the
introduction of evidence that Michael Board, the father of one of Armstrong’s
children, was her actual killer. More specifically, Appellant sought to question
a teétifying detective regarding a warrant taken out by Board agéinst
Afmstrong five years prior to her death. After the Commonwealth objected, the

trial court prohibited the questioning on the grounds that Board being the

| alternative perpetrator was ,uns;:tpportea and speculative. Appellant preserved
the detec'tive’s testimony by avowal.

When evaluating alternativc; perpetrator evidepce, the KRE 403 balancing
test is the true threghold for admission, as such evidence is almost always
relevant. Gray v. Commonwealth, 480 S:W.3d 253, 268 (Ky. 2016} (“The
proponent of the theory must establish something rﬁore than simple relevance
or the threat of confusion or deception can indeed suﬁstanﬁally outweigh the
evidentiary value of the theory.”). Probative worth is diminished if the
“proffered evidénce [presents] speculative, farfetched theories that may
potenfially confuse the issues or mislead the jury.” Id.

The only proffered evidence indicating that Board was the alternative
perpetrator was the back and forth warrants between the parties during what -
was obviously a tumultuous relationship. However, the most recent warrant as
of the time of Armstrong’s death originated five years prior. Taking into -
account the ﬁve’-year time lapse, we do not believe the evidence established

that Board had a motive to murder Armstrong. Too much time had simply
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gone by for the warrant to have any true probative Qvorth. The proffered
evidence also failed to demopstrate that Board had the opportunity to commiit,
. or that he was in any way linked to, Armstrong’s murder. See Beaty v. ‘
Cor_nmonwedlth, 125 S.W.3d -196 (Ky. 2003). Appellant’s theory was weak and
presented itself as speculative and farfetched. Consequently, we do not believe
the trial court’s rul@rig ‘was an abuse of its dfscretion, nor did it prevent
Appellant from presenﬁng a full defet;se.
Penalty Phase Exhibit

Appellant next requests a new sentencing trial based.on an unadmitted .
exhibit being pla‘lced with the jury during del.iberations. The Commonwealth
utilized an enlarged chart illustrating Appellant’s criminal history duﬁng the
sentencing phase of trial. Appellant did not object to the introductioﬁ of his
_ criminal history via the testimony of the Commonwealth’s witness, nor the use '
of the chart. The record reflects that the Co;nmonw;ealtﬁ failed to réqilest for
the chart to be admitted into evidence. AYet, the jury was allowed to view the
chart during its deliberation in violation of liCr 9.72. Nonetheless, the error
was harmless as Appellant’s criminal history, specifically the most prejudicial
convictions—his previous murder convictions—had already been disclosed to
the jury on several occasions.
Intellectual Disability

Appellant urges the Court to. réversé his death sentence on the gfounds
that the trial court refused to hold a hearing to explore thé existence of an

intellectual disability. Once the jury returned a verdict of guilt, Appellant
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motioned.the trial court to remove the death penalty as a possible senténce
based on Appe}lgnt’s low IQ score and the case Hall v. Florida, 134 S.Ct. 1986
(2014). The trial court denied Appellant’s mo‘tion, and declined his request for
a hearing on the matter. | .

The Eighth and Fourteenth Amendments to the United States
Constitution prohibit the execution of persons witi1 intellectual disability.
Atkins v. Virginia, 536 U.S. 304, 321 (2002). The Commonwealth recc;gnizes
this rule o:f law i1.1 KRé 532.140, which forbids the imposition of death upon an
“offender with a serious intellectual disability.” In order for a défendaﬁt to
meet Kentucky’s statutory definition of “serious intellectual disability,” and
thus evade the deafh penalty, he or she must meet th'e following criteria K
pursuant to KRS 532.135: (1) the defendant’s intellectual functioning must be
“significant{ly) subaverage®—defined by statute .as having an intelligence
quotient of 70 or less; and (2) the defendant must demonstrate substantial
deficits in adaptive behg.vior, which manifested during the developmental
period.

Procedurally, trial courts require a showing of an IQ value of 70 or below
before conducting a hearing regarding the seconci criteria of diminished.
adaptive behavior. M.o.reover, pursuant to Hall, 134 S.Ct. 1986, trial courts
must also adjust an individual’s score to account for the standard error of
measurement. See also White v. Commonwealth, S00 S.W.3d 208, 214 (Ky.
2016) (pursuant to Hall, trial courts in Kent{Jcky must consider an IQ test's

margin of error when considering the necessity of additional evidence of
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intellectual disability). As stated in Hall, the standard error of measurement is
plus or minus 5 points. Id. at 1999. |

Appellant gubmitted to the trial.court his 1971 IQ test score of 76. After
_applying the standard error of measurément, Appellant’s IQ score has‘ a range
of 71 to 81. Such.a score is above the statutory cutoff of 70, thereby failing to
meet ﬁhe “significant subaiverage” requirement. Thusly, further investigation
into his adaptive behavior was unnecéssafy. Nonetheless, Appellant submits
that-Hall.forbids states from denying further exploration of intellectual
disability simply based on an IQ score above 70. However, this Court can find
no such prohibition. The holding of Hall renders a strict 7 0~iJoint cutoff as .
unconstitutional if the étandard error of measurement is not taken into \
account. Id at 2000. In other words, Hall stands for the proposition that prior
to the application of the pius or minus 5-point stand'ard error of measurement,
“an indivi’dual with an IQ test score ‘between 70 and 75 or lower’ may show
intellectual disability by presenting additional evidence regarding difficulties in
adapt‘ive functioning.” Id. (quoting Atkins v. Virginia, 536 U.éL 304, 309, n. 5,
(2002)). That is not the case before us, as Appeuant’s IQ, even after
subtracting the 5-point s@dard error of measurement, is higher than the 70-
point minimum threshold.

We also reject Appellant’s request that we apply the “Flynn Effect” to his
IQ score. The Flynn Effect is a term used to describe the. hypothesis that “as
time passes and IQ test norms grow older, the mean IQ score tested by the

same norm will increase by approximately three points per decade.” Bowling v.
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Commonwealth, 163'S.W.3d 361, 374 (Ky. 2005) (citing James R. Flynn,
Massive IQ Gams in 14 Nations: What IQ Tests Reaily Measure, 101 Psych. Bull.
171-91 (1987 No. 2)). Tﬁerefore, as applied, Appellanf’s 1971 1Q score of 76,
would actually be 59 by today’s standards—71 minus 12 points for the Flynn
Effect and 5 '.points for the standard error of measurement—well below the 70-
point threshold. Appellant, how;vever, fails to cite any pre_cedent.ial or statutory
authority indicating that trial courts must take into account th.e Flynn Effect.
Indeed, KRS 532.140 is unambiguous and makes ﬁo allowance for the Flynn
Effect, nor is such an-adjustment mandated by this Court or the U.S. Supreme .
Court. See Bouwling, 163 S.W.3d at 375-76. Furthermore, even if the Court
was obliged to ignore the confines of KRS 532.135 and place less weight on
Appellant’s IQ score, there is ‘ample evidence of Appellant’s meﬁtal acumen.
For example, Appellant often advocated for himself through numerous pro se
motions. One such motion was writfen so persuasively that defense counsel
specifically asked tht; trial court to rule on its merits. 'Cons'.equent;ly, we find no
error in the trial court’s denial of Appellant’é motion for an evidentiary hearing
or exclusion of the death penalty.
Competency Hearing

Appellant also reqﬁests that the Court find reversible error in the trial
court’s failure to conduct a competency hearing. ﬁursuant to defense counsel’s
motion, the trial cour;: ordered Appellant to undergo a competency evaluation.
However, at the'schedu.led May 10, 2010 competeI;cy hearing, the trial court

discovered that the Kentucky Correctional Psychiatric Center (“KCPC”) was
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unable to peﬁoﬁn an evaluation of Appellant due to his refusal to cooperé.te.

At the scheduled hearing, Appellant informed the trial court that he had
several cpmplaints regarding his counsel. As it relates to the issue before us,
Appellant explained to the trial court that he was .competent and did not want
to go to KCPC for an evaluatioil.' Appellant further urged fhe Court to consider
his 1984 evaluation which declared him competent. Several days later, the trial
court ordered Appellant’s ;:ounsel be. removed due to irreconcilable -differencés.
The issue of competency was not brdught up again until Appellant’s motion:for
a new trial in September of 2014, which was subsequently denied.

Competency hearings are implicated on statutory and constitutional
grounds, both having separat;a standards governing those rights. Per KRS -
504.100( 1.) a trial court must order a competency examination upon
“reasonable grounds to believe the defendant is incompetent to stand trial”

| Subsection (3) of the statute theﬁ states that “[a]fter the filing of a report (or
reports), the court shall hold a hearing to determine whether or not the
defendant is competent to stand trial.” Thusly, the state statutory right to a
competency hearing only arises after report of a competency examination is
filed.

The due process constitutional right to a cémpetency evaluation attaches
when there is substantial évid;ence thgt a defendant is incompetent. Id. When
reviewing a trial court’s failure to conduct a competency hearing we ask
“[w]hether a reasonable judge, situated as was the trial court judg;e whose

failure to conduct an evidentiary hearing is being reviewed, should have
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experienced doubt with respect to competency to stand trial.” Padgett v.

Commonwealth, 312 S.W.3d 336, 345-46 (Ky. 2010) (quoting Thompson v.

* Commonwedilth, 56 S.W.3d 406, 408 (Ky. 2001)). It is within the tiial court's

. sound discretion to determine whether “reasonable grounds” exist to question
competency. Woolfolk v. Commonwealth, 339 S.W.3d 411, 423 (Ky. 2011).

With respect to Appellant’s statutory I'ight to a competency hearing, we
believe that issue has been waived. See Padgett, 312 S.W.3d at 344 (defendant
waived hearing after stating that competency was not an issue). Appellant
pleaded with-the trial court not to question his competency and his new

| counsel failed to pursue the matter further.

Upon review of Appellant’s constitutional right to :a competency hearing,
we cannot say that there were reasonablegrounds to suspect incompeténcy. 'RAS
already stated, Appellant assisted in his defense, often advocating on his own
behalf through numerous pro se filings. Appellant was steadfast in the defense
he wished to present, even notifying the court of his dissatisfaction with his
defense team. Moreover, Appellant was able to comport himself well in the
courtroom, conveyed his thoughts without difﬁculty, and demonstrated a
thorough understanding of the charges he faced. In fact, the only indication
that A.ppellant was not competent to stand trial was defense counsel’s
movement for a competency evaluation. As this Coux"t h.as previously stated,
“defense counsel's\ statements alone could not héve been substantial evidence.”
Pacdgett, 312 S.W.3d at 349. For these reasons, we do not believe a reasonable

judge would have expressed doubt about Appellant's competency to stand trial.
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Death Penalty
For his final claims of error, Appellant asserts numerous argumeﬁts
conce;'ning the constitutionality of Kentucky’s death penalty statutory scheme
and the trial court’s imposition of dedth. Appellant’s arguments have already
_ been settled by this Court. See _Meece, 348 5.W.3d 627 (Kentucky’s death
,penaltyAis constitutional) ;'St'Clair, 451 S.W.3d at 655 (proportionality review
was suﬁcient, failure to define reasonable doubt does not violate due process
rights, jury does not need to be instructed that it may chénose a non-death
sentence even upon a finding of aggravating .circumsta-mce, and no error in trial
judge’s report erroneously stating that a “pass.ion and prejudice”'instruction
was provided to the jury); Dunlap v. Commonwealth, 435 S.W.3d 537 (Ky. 20i3)
(Kentucky’s death penalty scheine is not discriminatory, prosecutorial
discretic;n does not render death penalﬁy inherently arbitrary, and jury was not
required to be informed of means of execution or parole eligibility); Mills v.
Commonwealth, 996 S.W.2d 473, 492 (Ky. 1999), overruled on other grounds by
Padgett, 312 S.W.3;1 336 (holding that there “is no requirement that a jury be
instructed that their findings on miﬁgaﬁon need not be unanimous”).
Moreover, Appellant’s contention that our death penalty statute violates

the Sixth Amendment pursuant to Hurst v, Florida, 136 S.Ct. 61.6 (2016) is
. unpersuasive. In Hurst, the U.S. Supreme Court found Florida's capital
sentencing scﬁeme unconstitutional becahse the jury only issued a sentencing

.recommendation, after which the judge made the ultimate factual findings
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needed for the imposition of death. Id. at 622;24. However, ﬁnder the
Commonwealt:.h’s statutory scheme, tl';e trial court does not usurp the jury’s
role in finding the existence of statutory aggravators needed for the imposition
of the death penalty.
Conclusion
For the aforeméntioned reasons, we affirm the Jefferson Circuit Court’s
judgment and seﬁtence of death.

All sitting. All concur.
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NO. 07-CR-4230 JEFFERSON CIRCUIT COURT
DIVISION TWO (2)
JUDGE JAMES M. SHAKE

COMMONWEALTH OF KENTUCKY ) PLAINTIFF

VS.
LARRY LAMONT WHITE DEFENDANT
ke dededdkkk dedk ‘

MOTION TO EXCLUDE DEATH AS POSSIBLE PUNISHMENT
BASED UPON DEFENDANT’S PREVIOUS BORDERLINE

I0 TESTING AND RECENT OPINION OF SUPREME
COURT IN HALL V. FLORIDA

==L INHALL V. FLORIDA _
Comes the Defendant, Larry Lamont White, by counsel, and hereby moves the Court to

enter an Order precluding the death sentence as a possible punishment in this matter based upon
the recent opinion of the United States Supreme Cou& in the case of Freddie Zee Hall v. Florida,
rendered May 27, 2014. (Opinion Attached in its entirety as Exhibit A.)

The Court in Hall v. F, lorida, supra, made it more difficult for states to execute prisoners
that claim an intellectual disability. The Court ruled that the State of Florida must apply a margin

of error to IQ tests since medical guidelines permit IQ scores to reach as high as 75 based upon

the margin of error that exists in the testing. The Court had previously ruled in Atkins v. Virginia,

536 U.S. 304 (2002), that a state cannot execute people with intellectual disabilities because it
violates their Eighth Amendment rights against cruel and unusual punishment. Florida’s
intellectual disability statute created a threshold IQ score of 70 to define “intellectual disability”
or “mental retardation” for the purposes of death penalty eligibility.

The Court in Hall indicated that a “[i]ntellectual disability is a condition, not a number.”
Hall, supra. As such, the Florida court will be required to' consider the standard error of

measurement when determining whether a defendant satisfies the clinical definition of intellectual
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disability and, therefore, protected from execution.
Kentucky’s law is almost identical to the Florida statute that was ruled unconstitutional by

the Hall court. KRS 532.130 states

(1) An adult, or a minor under eighteen (18) years of age who may be tried as an adult,
convicted of a crime and subject to sentencing is referred to in KRS 532.135 and
532,140 as a defendant.

(2) A defendant with significant subaverage intellectual functioning exis.ting concurrently
with substantial deficits in adaptive behavior and manifested during the developmental
period is referred to in KRS 532.135 and 532.140 as a seriously mentally retarded
defendant. “Significantly subaverage general intellectual functioning” is defined as an .
intelligence quotient (1.Q.) of seventy (70) or below.

Consequently, the same analysis used in the Hall opinion could, and should, be used in the case at
bar based on previous testing that the Defendant, Larry Lamont White, has a history of testing that
tests him with a seventy-six (76) IQ, wﬁich the tester indicated was borderline intelligence.

Curiously, the test that was performed on Mr. White' was conducted in 1971. (Attached as

Exhibit B.) That testing additionally indicates that Mr. White received a head injury in 1967 from
being hit by a car. This evidence must be heard and the ACourt must make a ruling to determine
whether Mr. White is even eligible to receive a death sentence based upon his borderline
intelligence testing and evidence that he may ﬁave sustained a head injury during his childhood.

As such, the Defendant requests that the Court enter the attached order setting a hearing to

determine whether Mr. White’s IQ is in fact within the standard set by the United States Supreme -
Court in Hall v. Florida, supra. Additionally the Defendant requests that the Court determine that
KRS 532.130, and the sentencing scheme set forth therein, is unconstitutional. Finally, the
Defendant requests that the Court preclude the death penalty as a possible sentence that could be

imposed against him in this matter.

Respectfully Submitted,
Mark G. Hall
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119 S. 7" Street 4™ Floor
Louisville, Kentucky 40202
(502) 589-0761

(502) 584-0656 Fax

Darren Wolff
2615 Taylors
Louisville,

BY

CERTIFICATE OF'SERVICE

A
I hereby certify that a true copy of hereof has been served via Ms&, up:Z the following

persons on this the 2F™" day of J uly 2014:
Hon. Mark Baker
Assistant Commonwealth Attorney
514 West Liberty Street ‘ L
Louisville, Kentucky 40202
o

MARK G. HALL
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Certificate of Acknowledgement of Authenticity of Records
Pursuant to Kentucky Rule of Evidence 902(8) and (11)

(. Ll/ "

C DNaurd Yo
The undersigned,DC@U‘ ¢ { } after being duly sworn, hereby certifies that

the copies of records attached or enclosed herewith and for which this

acknowledgement is made are true and complete reproductions of the original or

. . ) 1oy _11‘»[‘\“\: “‘i\\’i(u ARER A
microfilmed records and that said records are the records of '~ "' and that

35 Todi, shoy L4,
the original documents are housed at W . Vo . ,".The undersigned further
o T 100

certifies that the original or a duplicate of a record of regularly conducted activity:

(i) Was made, at or near the time of the occurrence of the matters set forth,

by (or from information transmitted by) a person with knowledge of those
matters; '

(i) Is keptin the course of the regularly conducted activity; and

(iii) Was made by the regularly conducted activity as a regular practice.

/ . A
/,’l Li €l (:)D - .-’L(O(’ Leren .
Y

Signature
o TN
< b L= J
Dated:___ ' ’
COMMONWEALTH OF KENTUCKY )
)
' COUNTY OF JEFFERSON ) ‘
" Capr ) TEYE L0
Subscribed and sworn to before me by _' -+ /" R ',,,f’ on
who ! '
thisthe - * dayof _._t. /i1 2009.
My commission expires _I*) J "+ VNI INE

) | -
iy S e nil
Notary Public
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‘whare he could achieve, his behavior showed soms positive aspects,

PSYCHOLOUICAL SERVICES

Re: Larry Griffin N/M Tests administereds WRAT, TAT, WISG, GTP,
Date testeds 2/3/71 Sentence Completion, Otis, Jesness and ‘
D.0.B.t  3/30/53 Barly Memories '

Agar 12«10 Examiner: 8. G. Heos

Court Datas , Me Harris, Soeial Worker

Referral problems Larry is before the cowt for truancy and storehmise bresking (Grand
Larceny)s He has no past court history., The boy lives with his mother and grandmothary
his older brother who had besn befors thae court on many chargaes, has been living with
hls maternal grandfather in Indianapolis for about a yeare Larry was hit by a car in
1957 and had received head and face injuries.

Behavior: larry was dressed in a quite sophisticatad style = (Afro hairdo, white leather
Jacket, purple shirt and shoe boots). ' From a distance he appeared older, it his voice,
his erbarrassed smiles, his worried look when trylng to think of a response, ard him 1
nainerisms in general suggested imnaturitye His temt psrformance and approach wore unsvan;
on mechanieal tasks hs showsd good logic and minimal trisl and error, Initially, he sat ‘
and merely responded btudt as ha had some successful feedback, he began to help examiner :
in handling the materiad. Generally, he showed irterast if he could see favorable results, |
but appeared frustrated whan ha relt inadequates Iiis volce would show disgust and at times i
it would fade out until barely audible.

Results: These testz indiesats borderline intellectual fdnctioning IQ 76, and a signifisant -
Taarning deficit, with reading at ths 2.0 grade level and arithmetic at the 3.l level.
Reasoning, however, was within the low normal rangae He had a couwparatively high Asocial
Index (78) and is showing a fairly primitive lsvel of socialization. Projectives indicats
distance from family and friemds and his mother mentiomed that he had little to do with
his brother when the latter was at home. Hea spends his tims at home playing cards with
his granduother or watching TV. Mother ascribes the present difficulty to som older boya
with whom larry has baen a gsoclating recently; during the suzmer he had a girlfriend and
had gone danoing at Fontaine Ferry. On thase tests, he expresses anger at school and
teachers, distance from fawily and a hodonistic value system (good times, nice clothes,

a caghvere coat, recrsation and stuff). His TAT storiss, however, showed some sensitivity

to feelings beyond the priwmitive, self-centered level; suggesting hs may have internalized
goma Soclalization, '

Summarys These results show uneven funetioning both in behavior and in intellectual funcion-
Inge Tﬁough his full ascale IQ 1s 76, (borderlins) and he 1s showing a highly significant
learning deficit, his reasoning in ths low nopmal range suggests some potential. Tests

and interview indicate identification with a highly sophisticated, delimuent culture, but
Ab present, he i=

Seen as imwatura, turnsd off with achool and committed to more delinquent values, but pro-
Jectives suggest he has internalized a slight degree of socialization, Removal from home

1z recommended, and comitment to a boys camp, as in his homs situation, he has nothing
going for him and this would lead to further delinquency. :

Clagsgification: I3 Cfe
L Jonia Hess, Paychologist 5. -
APPROVED BY:; Dr, 8, C. Fulkerson, Consultant ' 7 =

vbs 2/15/71 p.n.
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| PSYCHOLOUICAL S.RVICES

Re: Larry Griffin HN/H Testa adalnlstereds WRAT, TAT, WISG, GTP,
Date testeds 2/3/71 Sentence Completion, Otis, Jesneas and |
DJ0.Bas  3/30/58 Barly Menories

Agar 12«10 . Examinert 8. Ge Haap

Court Datas Mo Harrdis, Social Worker

fleferral problems Larry is before the cowrt for truancy and storehause bresking (Grand
Larceny)e He has no past court history. The boy lives with his =mother and grandmother}
his older brother who had been before the court on many chargea, Has been living with j
his maternal grandfather in Indianapolis for about a yware Larry was hit by a car in ‘
1967 and had received head snd face injurios. f

Behavior:  larry was dressed in a quite sophisticatod style = (Afro hairdo, white leather |
Jucket, purple shirt and shos boots)e From a distance hs appearad older, Wt his voices,
his embarrassed swiles, his worrded look when trylng to think of a responss, and his
nanmerisms in general suggested immaturity. Hls test performance and approach were unaven: |
on mechanleal tasks he showed good logie and minimal trial and error. Initially, he sat |
and merely responded tut ag he had some succeasful feedback, he began to help examiner ‘
in handling the matertal. Generally, he showed interest if he could see Ffavorabla resgulta, .
but appearsd frustrated whan ha felt inadequate. Hiz volce would show disgust and at times
it would fade out until barely audible, ) |
Results: These tests indicate borderline intellectual finetionming IQ 76, and a slgnificant .
-Taarning deficit, with reading at the 2.1 grade level and srithmetic at the 3.4 lavel. ‘
Reasoning, howevar, was within the low normal range. He had a comparatively high Ascoial
Index (783 and iz showing a falrly primitive lsvel of socialization, Projectives indicate
distance from family and frisads and his mother mentioned that ho bad Jittle to & with
his brother when the latter was at home. He spends his time at home playing cards with
his granduother or watching TV. Nother agoribes tlie present difficulty to sore older boys
with whom Larry has been assoclatirg recently; doring the susmer be hed a girlfriemd acd
had gone dancing at Fonbaine Ferry. On these tests, he expresses angen at school and
teachers, distance from family and a hodonistic valve system (good times, nice clothon,
‘a caghmere coat, recreation and gtuff). His TAT storiss, however, showed soms sensitivity

te feellngs beyond the primislve, self-centercd level; suggesting he may have internalized
aoms socialiszation. : :

Su s These results show uneven funectioning Loth in behavior and in intellectual funcion:
i’ﬁaugh his full seale IQ i3 76, (borderline) and he is showing a highly significant
learning defiold, his reasoning in the low normal range suggests somm potential, Toests
‘and interview indicate identification with a highly sophisticated, dslinquent culture, but
where he could achisve, hiam bebavior showed soms positive aspects. At present, ha i

seen as imzature, turnsd off with school and committed to more delinquent values, but pro-
Jectives sugpest he has internalized a slight degree of socializantion, Remoynl from Moma
ls recommended, and cowmitment to & boye camp, as in his howe situation, 18 has nothing

going for hiwm and this would lead to Ffurther delinquency.

Clagpification: I3 Cfe

Soniza Hess, Paychologist 75&
APPROVED BY: Dr. 8. C. Fullerason, Consultant ’ '

vba 2/15/71 p.m. A-10%8
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TEST

Cuidance Assoeiates Reading, Spelling, Arithmetic from Pre-School to College f;;';?;g:';_"{?g;“

15-26 Gilpin Avenue By J F. Jastak. S. W. Bijou' S. R. Jastak Revised Edition

Wilmington, De{av'vure 1965

Name ... L:/_//&/\J ............................................... Birthdate..................

School. e N Grade........_... Reading Scor%:?/:\.)__....Cradef.’.z..‘%.Stand-Sc. .......... Sile..... ...

Referred byt e Spelling Score................ Grade.............. Stand-Se..........Gjile..........
2 O

Date . oo Examiner s Arithmetic Score_.L.‘/.?..Grade’._..: ....... Stand-Sc..... .....%ile..........

Percentiles and Standard Scorea corresponding to grade ratings and age may be found in the Manual.
Spelling Scores

Level I—Spelling—Grade Normas. Level 1I—Spelling—Crade Norma. 1 L -
Score Grade| Score Grade| Score Grade| Score Grade| Score Gradel Score Grade Score Grade| Score Grade| Score Grade Score Grade | Score Grudd Levg 1 ev(: I
1 Ns5| 12 Kgd| 23 15| 34 30| 45 57| s6 108 0 Kgef 11 40| 22 07| 81 00| 41 124 Smuil, gmu
2 N8| 13 Kgs| 2 16] 35 82| 46 60| 57 109 1 Xg6l 12 431 e2 08| 32 93| 42 pag| Lot Score|Test Score
5 Pkl| 14 Kg6| 25 17| 36 35| 47 es| s8 1Ls 2 Grl0| 13 46| 23 70| 33 90| 4 1se| Copylng Copying
4 Ptkz2| 15 Kg7| 28 18| 37 57| 48 65| s0 122 3 13 14 49 24 72| 38 ool 44 15 ll)er;oinc A !
5 P3| 16 Kgsler 20| 38 30| 99 68| 60 130 4 180 15 52 25 74| 35 102| 45 140| ek 18| i3 3
6 Pki5| 17 Kgo| 2 22| s  se| s0. 72| 61 138 5 191 16 55 2 76| 36 105| 16 1t4| Name Name
T k7|18 Grlo| 29 28| 40 5] 51 77| 62 145 6 221 17 58] 27 78| 57 108 | 47 150 Lletter 19| lletrer 4
B rko|19  11]3s0 25) &1 47| s2 se| 63 1se 7 26118 61) 28 81| 3 12| 48 157| 2letters 20| 2letters 3
9 Kelfw 12|81 26|42 50|88 87| 64 159 S, 201 a8} 20 bsf o0 16|49 10| Spelling | Spelllng
10 Ke2ler 13|82 27| 43 53| 88 o0z 65 107 9" 33120 6530 87| 40 120 50 12| pa s ta| paot 48
1 Keslee 140133 20|44 55|55 o7 10 37 st 180! word 65| word 51
J

Name 31
1 16 32

oo 2 17 33
3 18 34

I 4 19 35
5 20 36

E 6 21 37

E 7 22 38
8 23 39

9 24 40 .
10 25 41

l 11 26 42
12 27 43

i 13 28 44,

H 14 29 45 7&9
15 30 . 46

A-rad
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Page 2. Arithmetic
LEVEL I, Oral Part

3 Fingers, 8 fingers,

v LT 9 ] )

9or 62 42 or 287 .

2 ® 2 D D D D S D D D H D D B

52

56 .

60 .

17
3 pennies, spend | 2 _______ 3+ 4applest________: 9 marbles, lose 33 20
Written part.
. 3 2
14+1 = ____ 6 5 24 4 X2 = Ty 23 29 75
i 2 — 3 +40 X 3 —-138 1+ 8
4 -1 = ___ - 7 T /o 7 [
& A -/ 7 A
. N _ . L
452 $62.04 13 hr. — _min. 6)968
137 6 -2 = ___ — 5.30 .
+ 245
I S
35
= T—§ = s23 4%
3% sof35 =
+2}
Fydo = ____in.- 12 = ——
42
27)384 S 2y, = mo. Multiply: 7.9 6
5 30.8
% = 1z - 1%
) 24 doz. =
48
Which is more? - Find the average of Write as a percent
Zor 12 Ans. 24, 18, 21, 26, 17 41 x 31 =
Ans. 2 = %
Write as decimal:
9 =
fo+§= s X3 XxXi=
' 2 = 209, of 120 =
Change to familiar
8.2)62.703 numerals: (=5)(+9) =
6 =
MCXLI =
Find interest on - Solve: Find square root: v 3 3 4.8 9
$300 at 449, for 7 mo. y+(9—8)=65
Ans, y = 63

Arithmetic—~Level 1~Grade Norms. Percentiles and Standard Scores corresponding to grade rating and age may be found in Manual.

.Y
15.6

10.3

Score Grade |"Score Grade |Score Gende | Scare Grade | Score Grade|Seare Grade | Score Gende |Score Grade [Score Grade
1 N.s 8 Kgl (15 Kg9 2 2.1 29 3.6 46 5.3 43 0.7 50 10.0 37

2 N.8 9 Kg2 |16 Gr.lp W3 2.2 30 3.9 37 5.5 44 7.0 51 10.7 38

3 Pk.1 10 Kg3 |17 1.2 24 2.4 31 4.2 38 8.7 | 45 7.2 52 114 50

4 Pk2 |11 Kgd4 |18 14 25 2.0 32 4.5 a0 5.9 30 7.6 53 121

5 Pk.4 12 Kgs |IY 1.6 206 28 33 4.7 10 6.1 47 8.2 54 128 -

¢ Pk.6 13 13.5

7 Pk8 | 14 142

-RS”

Kg6 (20 13 |27 3.0 |34 6.0 |41 6.3 |48 88 |55
Kg7 21 19 |e8 3.2 |35 5.2 | 42 8.5 ]49 2.4 | 56

770
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Page 3. Arithmetic

JLEV EL IL Oral Part {. Counts 1= 2. Counts 6-15 3. Reads 3 .4: Reads 5 eads 6
6. Reads 17 7. Reads 41 8. Pennies 3-1 ( 9)Apples 3+ 4 / IO arbles 9-3 0
Written part. . \ 2209
. .__..1/ ' 2%+l%=—— 5048
43 /9«4\ ’$ 4 M 2, 6 63
+ 6 ~ 4"/’ 3~ — 349 %of30= +138I
] VAR '
y / N - K/ 5 / FA A /7 [ZIF
\
— S T /Add: 5009
9)4527 1% ft. = in. 6 L X 47 Write as percent:
8
2 — =1 4 % 42 = Yo
23
Subtract: Multiply: ?22 ? Find average: Write as decimal: 2.9 m
102 . 34, 16, 45, 39, 27 219 = ’
T
Ans. Write as percent:
g = %
29
Add: 3 ft. 6 in. M+ 2 Write as common fraction
5 fe. 5 in. M = 6 X 3% = in lowest terms: ".075 = i
8 ft. 11 in. . ,
2x = 3 The complement of an angle
X = 159, of 175 = of 30° =
36
4 = Solve: Add:
= = 1 = —
Ifa=17b=23, 7 % of 60 7 (6+8)= —x—y—23
' 2 - 22
25+ 1% = . a’ 4+ 3b = 66 sq. ft. = sq. yd. x—y+
) 43
Factor: 2 —5r—6 Change to familiar 3p—~q=10 vV 2ax = 6
2 + 25 — 10r r 4 | numeralsi MDCXCI = 2p—q= 7 Ans.
Find interest on $1,200 p = 17-7 =z
Ans, Ans. at 6%, for 70 days. Ans. q= X ="
, 51
Find square root: . . Reduce: Find root:
- logio (53) logs 5V 5 kK + k 3k —3 2x% — 36x = 162
v 67081 z "1z
k I — 1
Ans. Ans. Ans, Ans,
56

N '
Arithmetic—Level I{—Grade Normas. Percentiles and Standard Scores correaponding to grade rating and age may be found in Manual

Score Grade | Score Grade| Score Grade| Score Grade| Score Grade [ Score. Grade] Score Grade
[} N9 7 Kgs| 1¢ 3.9 21 6.5 28 8.5 35 123 42 159
1 Pk.2 8 Gr.1.0 13 4.4 22 6.7 29 9.0 36 128 43 105
2 Pk.5 ] 1.5 18 4.9 23 4.9 30 2.5 37 13.3 44 17.1
b] Pko | 10 1.9 17 53 23 71 31 10.1 J8 188 B 1T
4 Kg2| 11 2.3 18 5.7 | 25 7.4 32 108 39 154 46 183
3 Kg4 | I2 29 19 6.1 26 1.7 33 113 40 149 47 180
o KeopT5 94D es| w S0 34 18| 41 153 48 103
N

" R- za(o

77/
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Page 4.

*Percontiles and Standard Scores corres;

Lovel 1—Reading—Grade Norms.

ng to grade rating and age may be found in the Manua

Level I[I—Reading—Grade Norma

Seore Grnde] Seore Grade|  Score Gride|Seare Grude] Seore: Grade| Seore Geade] Seore Grade | Score Grade| Score GradelScore Grade] Seore Grivle] Score Grade|Seore Grade] Seore Grnde
1 N.3 16-17 Kg.t d6-37 L9 53 3.3 [i1i] 5.3 il 81 LTI C X ] 1] Pk.5 16 1.3 29 4.4 42 6.8 53 2.3 68 130 3L 148
2 N.8 18 Kg7 RL BN 34 85 47 5.5 80 8.4 03 183 1 Pk.8 17 15 30 4.6 13 6.9 a6 ° 0.0 o 132 B 171
3 Pk 1920 Kgb B9-40 21 55 3.0 [i1.] 59 81 8.7 o 187 2 Kg.1 18 L7 |31 4.8 EY) 7.1 57 .9 70 15 B3 17.%
Pk 21 Kgb 4l e 56 3.8 [i1!] 5.9 H2 9.0 95 141 3-4 Kg2 1M 18 32 5.0 45 7.3 58 102 71 138 Ry 177
5 Pkt 22 Gr.1.0 A2-43 23 57 3.9 0 6.1 3 9.3 96 145 5-6 Kg.3 2 20 38 5.2 40 7.5 39 105 7 141 85 IR0
¢ ks LA Ll EI X 58 4.1 7 6.3 H4 9.7 97 149 7 Kg.4 222 34 5.4 47 7.7 0 10.8 ™ 144 Hi 183
7 k7| 2125 12 5-46 2.5 50 4.2 7 65 45 10 a8 154 8 Kg.5 C:Z‘l 2.4 35 5.6 48 7.9 6t 113 T T 87 1R4
8 Pk | 20607 1.3 47 26 G0 44 73 8.7 86 10.5 99 158 9 Kg.6 ) 36 5.8 49 8.1 62 1.8 75 150 B3 19.0
» Kga | 2890 14 w7 | 61 45 |74 68 [87 100 | w00 162 | 1011 Kg7{ 24 28 | 37 00| 50 Rs| o3 10| 76 158| so 195
011 Ke2 | 9081 15 1 e8| 62 47 {75 70 88 113 12 Kgs] o5 s2fss 6o 51 85| 64 12| 77 150
12 Ky | 3233 1.6 a0 2.0 63 8 10 7.2 89 1.7 12 Kg» W N5 30 831 a2 8.7 43 124 8 150
1314 Kg.t 33 7 51 1.0 4t 5.0 7 7.5 00 12.1 1t Gr.lO 27 3.9 40 6.5 53 8.9 [i{4] 12,6 kil 16.2
15 Kg.s 33 1.8 52 3.1 65 5.1 78 78 o1 12.5 15 L1 B 42 41 6.6 54 .1 67 128 80 185
LEVEL 2 7
Two letters in name (2) A B O S E R T H P I U Z . Q 3)
I St
L L Lo o — %. - . D K 3‘:#«*1. - L
milk city in tree animal 1;Zselé between chin split form s
/\ﬂ,c:(‘ i
grunt stretch theory contagious grieve toughen aboard triumph s
contemporary escape eliminate tranquillity  conspiracy image ethics 4«
deny rancid humiliate bibliography unanimous predatory alcove 47
scald mosaic municipal decisive contemptuous deteriorate stratagem s
benign desolate protuberance prevalence regime irascible peculiarity a
pugilist enigmatic predilection covetousness soliloquize longevity abysmal
ingratiating oligarchy coercion vehemence sepulcher emaciated ‘evanescence ;s
centrifugal subtlety beatify succinct regicidal schism ebullience &
misogyny beneficent desuetude egregious heinous internecine synecdoche &
LEVEL 1
‘cat see red -to big work book eat was him how 3
then open letter jar deep even spell awake block size 4
weather should lip finger tray felt stalk cliff lame struck s
approve  plot huge quality sour imply humidity urge g4
bulk exhaust abuse collapse glutton clarify 1o
recession threshold horizon residence participate quarantine 1,
luxurious rescinded emphasis aeronautic intrigue repugnant g
putative endeavor heresy discretionary persevere anomaly g
rudimentary miscreant - usurp novice audacious mitosis 94
seismograph spurious idiosyncrasy itinerary pseudonym aborig?e?az
A R Z H I Q S E B O 1

Two letters in name (2)

A B O S

A-1a7

E R T H P I U Z Q i
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RECORD FORM

NAME L&\rru’: Gn 8

ADDRESS

AGELZ_;L&EXJ//_Z/L

PARENT'S NAME_

VERBAL TESTS

Information

SCHOOL 'ﬁ/\/d,/ bl €&W

Comprehension

Arithmetic

GRADE é

REFERRED BY.

Similarities

Vocabulary
(Digit Span)

Year Month Day

Date Tested .Z/__caz 1
Date of Birth 58 _DH =)

Verbal Scale

Performance

Scaled
Score |

o
24« 80
Scale éé*_Zé

Picture Completion
Picture Arrangement

Block Design

Age LCZ_.ZQQ‘E Full Scale .é__z .,Zé Object Assembly
*Prorated if necessary Coding
{Mazes)
NOTES
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portrayal or duplication 'in any Information

Printed in U. S. A.
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Raw Scaled
Score Score
/ g 5

»)
[0 7

SO <

L8 4

Sum of Verbal Tests E——*

PERFORMANCE TESTS

py
fn 4/

7

7

Sum of Performance Tests ___ .2 = 35

7

[
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f/
1.~ INFORMATION Score Score
l 1. Ears / 11. Season—Year Su {J [:S/; / 21. Pounds—Ton
il
2. Finger / 12. Color——Rub;es‘ %CZI;ZW < |22. Capital—Greece
J
. 3. Legs / 113. Sun—Set D K = |23. Turpentine
4 A I—Milk ; / 4.5 (st 24. New York—Chi
I . Animal—Mi (,l,)/-() . Stomdch™ ’ . New York—Chicago
5. Water—Bonl O //m/—t’-d / | 15. Oil—Float [){é{/ /‘(f’CZN 25. Labor Day
I &. Store—Sugar GAMT / 16. Romeo—Juliet f)/g/ ’- 26. South Pole
7. Pennies Jo - / |17. Fourth—July 27. Barometer
I/};)/Suys—Week 7 /|18 C.OD. 28. Hieroglyphic
9. Discoverer—America \D /d 1 | 19. American—Man 29. Genghis Khan
10. Things—Dozen la‘ﬁi / 20. Chile 30. Lien
o Z
E 2. COMPREHENSION 255,
1." Cut—Fin erﬁ Lo Lﬁ&éL% _)7‘11 /"0“'?3 —_ 7/ = é
Lt o;cg 2 4’*—‘]1{ —rL/H-. ,é) ‘// 6)} //0 /1)"/
2. Ldose—-BaHs (Do"s)u/uwsz ‘ﬁézg R L ool T O 2 ﬂVJ //L
- 7L 3. ARITHMETIC
3. Loaf—Bre&d 6Ening /:424’““ )OZ'W7 = AM i >
h/ \/" et P e - Problem | Response | Time Slcoc:r:
I 4. Fight LJ//VQ/P ATy ,-_,& 4')4/@44/ 2— 1. 45" /
5. Tr in—Tracka"f?" /f‘m_(ﬂc;é,é. Mo c& M@ug o 2, 45 /
& _Jey T s e 5 3. 45" 7
e - 6. H k & oOre J m " .
' ousezgg'-ﬁcm /37L='«1 Py ) /w«cvf(:\: ‘g} 4 / 4 30" Z / /
7. Crlmmals A:?_'// - & = g 5. 30 6 7 7
I 8 Chi 5 771,/ LT - /— 9T WS W cg—{; , & 30,, / &~ é Z
b Woper ;zrez [ A v e B - A v
— 1 - ! ‘
9. Bills—Checke—t 2t /Vﬂ"*o;"‘—rv -t e 20 ey g 30| ST /2|
I ’[?/ ek Lf 5y ﬁéu @,254-/?_ cro»—» 153@?11‘?}% < W ESIEFANCIE
Ch ity— Sy o " R
o R ey e il v ol T
I Governmenr—Exummchons Dt - E 30 Di’/ O /
12. 60" /Jc |
12. Cotton—Fiber Dk . . 13. 30" D/Z Ja| -
l 13. Senators 1. 60" y ?“j_" 247 .
15.120" | 7/ e |- -,’,,74/‘5
I 14. Promise—Kept 16. 120" / ‘
< /0

0080
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! . 4. SIMILARITIES

UPPLEMENTARY TESTS

A-13D

Slcor:
1. Lemons—Sugar . DIGIT SPAN
Digits Forward (o) | Digits Backward (S
2. Walk—Throw 3-8-6 3 2.5 2
6-1-2 3 6-3 2
. 3-4-1-7 4 5-7-4 3
3. Boys—Girls 5-1-5.8 . 2.5.9 3
8-4-2-3-9 5 7-2-9-6 4
4, Knife—Glass 5-2-1-8.6 5 8.4.9.3 4
| 1389174 6 | 4-1-3-5.7 5
5. Plom—Poach o) 7/_‘_ . 7 sl 7-9-6-4-.8-3 6 9-7-8-5.2 5
. (ﬁ/ L CZ Zlor0 5.1-7-4.2-3.8 7 1-6.5-2-9-8 5
2L 2 e @J / 9-8-5-2-1.6-3 7 |3-6-7-1-9-4 6
' ) 1-6-4.5-9.7-6-3 8 | 8-5-9-2-3-4.2 7
6. Cat—Mouse g e n sl . 2-9-7-6-3-1-5-4 8 |4-5.7-9-2.8-1 7
' . : 2 5-3-8-7-1-2-4.6-9 ¢ | 6-9-1-6-3-2-5-8 8
4-.2-6-9-1-7-8-3-5 9 3.1.7-9-5-4-8-2 8
7. PeerrWVine ) el / F_4+B__—
Highest numbaers clrcled
8. Piano—Violin ~Z"4, P 757
8 W ’ — B / MAZES
Max.
- Maze | Errors Errors Score
9. Paper—Coad! &M\J J A 30" 2 012
B. 30"} 2 012
C. 30"| 2 012
1 10. Pound—Yard .
Z D 1. 30"] 3 0123
/vi' d 2. 45"} 3 0123
3. 60"| 5 0123
11. Scissors—Copper Pan m
D | o | EE
12. Mountain—Lake
D) < &
13. Salt—Water Notes:
14. Liberty—Justice
15. First—Last
16. 49—121 2
ez o
0050



4
A-18 - -

. . Score 5. YVOCABULARY
1. Bicycle o5 et lon pliel  neot ot ,
2. Knife - ﬂ/)é—/O/‘-’ 'PC/ ”/’W (_'-'é P G TUEAY, //‘/;V\C'f/({ .
3. Hat | yngta o) P, ety L ON tan feopl
4. Letter e 'r)/r: L3l SO0, — ;‘_['LITA,_V{“,) Lo Ot et TG —
5. Umbrella £ %L—vb ‘,3/ Py &',,L’CKQ_TL toerl - :/,«-,\,--W‘C’La,w/"’ /lf;;n{j‘,
Sero | T lled ade -
6. Cushion 7 o 7 >
7. Nail w/ < .%/t‘/ub ) d/ué_) "‘%’/Zjﬂ*—;_— Lo (,(72. dm/a;,{)
8. Donkey o g%ma/ /
9. Fur 2 ',‘271,(;!/{ Co 7(&24/1) A c\-;«-)&’l«w—ama,g 2 )
10. Diamond ’ 8’\ YT‘)’V\—" b "‘z))) I el '7/—«-—)4‘:,\ i /€ o //vja-ﬂﬁ/’ W":é‘j
1. Join I I e fe o Lo \/a Al - -
12. Spade / /,,-1 C’é[_,rlbe —é//;vﬂcfb,%ﬂ (A-/’ZL, [ C}z o
13. Sword 2 I /u—qu/ (//_ﬁ__ o ém {2 &H—, f&—,_,./é S A B et
1 14, Nuisance /ﬂy @,e (s _{q/y)wﬁ\ﬂ ,Z)‘-V‘- Yoei MM*’/{,&(&W YR T -
15. Brave 2. UL\,~ . //, 0@4,\4.-7 ,,,._G,Zzﬂ_r; \_/ v Jd 7
s ~ (T oo R ,,7& T .
16. Nonsense ,739 % .74/:;}‘9‘_,#3210 O&M(_[,,/ ﬁuJ:, e
17. Hero 7 JE//IZ,MWC:«—:’(Z /m e %é&W —*D.::L=<
18. Gamble / l]%:/&' [ /;77’1—03/\-%\ at aj ——r_nJ'T/—// o '{1’ ol 22 (“ ot C'i@ - _/'\
19. Nitroglycerine ) G| ., Cotee -'//'«écn_/ et Y- SN &AL e
20. Microscope V‘C) L%-,_///; ,7,,/6/'04 (/,]/ g,,../,. ,m ofﬂ—/Z (—H/b é{’%
21, Shilling 7Dk i
22. Fable o[ DE
23. Beltry Vs '///4_
24. Espionage /) e 3 /W-’E:»/WZ?,}D gL )3
25, Stanza £/ v -~
26, Seclude
27. Spangle
28. Hara-Kiri
29. Recede
30. Affliction
31. Ballast
32. Catacomb
33. Imminent
34. Mantis
35. Vesper
36, Aseptic
37. Chattel Ry
38. Dilatory 7'/167
39. Flout
40, Traduce .
Ly
o100
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SCORE {NO. RIGHT)

TIMF (120")
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N~ o 0 |~
- —[s}| [© P~ N
OIT] | [ (o | ™ | o
. o> |9 | lo | |™
@i |- 25\/ ) D <
L Sl [N O] [Tle
Dl et —ls!| |Of | [— -
o e R A T T L
©o> N | [©of~] o] | o
O] (M [ (0] | ™)
- B —|=\| {00] |4 [© @
CSL (N ] (] ] [+
IS ] N SN
M+ MR O[T (]| |0
A=l O+ (0] | |~
N[ YN L [N ] (oo
) [~ =[] o] | [©
-l Mt [~ [~ i~
Tl [ (o] | [0
m\. M_A.P Tol NNV ,5
NMM vile=td | [=—]<|] |OD —
3 N[~ M - o

A-[32_




-]

:,;"w? . SV
-
oot , .
/(fz‘,)'-ié, —'f y S A Cfﬁh e AN /.J/Ln el el LL‘ s ;"..-L,/u«&;
‘ / Lty (4 Oy el Ly ) ~C/11A AT (/ /cwﬂ /(‘ e, —ZT(_I'L'}‘)' .
“/L«.'-ﬁé‘f--&"éﬁf Zl"rw—-pn o (o Pt &Zcf}C v
(/01 vy gL/)‘(c / Ly< o C2 ey v fglre fod bl ey /Z/\.“ .
[u/g / 7= wf»u R C{LQ ‘,/ e uuma—k,h &,
"1'1 L=\ JCe 4 Ll ). e« // e") } C¢,<,-_«”v '
(_/LL\/ C,é ) §</( /’,/e/ L CL v . P if . L-Z-:L _
e || A ,‘e‘é;e K vt ittty (’UL/Jg oy ooyt oo

! .-'L_/;u - ;@“”.L,c oo e, L7 (oo - - P
(/o) ~LQ\CJA _@_ e e oy ac },4116%&_,_’ f._C/) N el ey C( |
Ké’ JJL{»U’ (({"'1‘ Z&Luk ;b/L4 Lt /‘-cf-,—w -.—7;; - u»._,‘(:-flt—;_“(:j
o e Loy T borly ol 171 i
// Cro, o, )Jb_,/‘ [ e (o UL(/(., ¢ 'Q/';'/(c - //a;
@V*ywwfnﬂzmuw¢ R
, ,/< ( //').zuj)ql 1. . ,;/, bu- (:_/,_ ',zi?“//Qn" 'C“"‘(‘r— o
[ fr T T Ky e 0 e Gy
Lo P b, JL"'w/' ety e G ‘c,\(;s/« —-

) /"\‘/ . /-/

) L N
'L/’)\ //Zg- l)"’(k— A s s {,, . LJ, [\ﬁ (ZU 3 fly _' rf:—«-—a. ;‘/ 2(;,,,__,_,

A/
§ "(T @/,
/

e
Q\

’

L‘*‘“*/“‘""“"”‘ Sz cad s G AL\ N ,uu( =
/41’—((} L/L’Z:é:c" ’l’é <, L~ “,4/ o5 U’L—ot \/< Tty H“(_—/-«

e 2T e
{’R‘r = j_ --—~=-‘- —,—_ __@1“"""':(‘ ’,," N rJ"' Z— -

~f=tima T "3::..——::,- .-'."

-:'2‘ 25 Lé_; :\- (‘ ey & l"/ )L/O) e L/‘ )(—‘:'-' » Cd-ie. /
. ( .

76 f“) "‘/"*‘ G *[\/ J L f/"aerft—uw\wr i

/Lexm_ PR - e, 0 "*\,t w2l T e € €, k-.- ‘

.

Fn”- ey «.»-? j%f/“‘éf}’,u___é{

-

[

- . .t P R .-(

= ;%A'—D‘Cﬁ:/{/’?’f?%t-w&.-ﬁ# e
a Z ‘1/ _J"»dswy.r "&ff";‘ "!\L (7

Clyn, et 0\-"Jrﬁ'k"“ /"~ /‘« C-( 1‘
S L, ,Lc; e ¢
(IR oSNy e Wy

7

/I '\“LJ ""/C-"CL ( Tar~7 2 C [)‘t(’ Cet ,,L,_._( ’\/‘ "*-(\
uL/’b ¢ //—A' #e L/}’é;‘—l'“ /( Kf(ﬁ <ok //L/lrys/- f(\ Vs “(f J s !
y? RN . I
7\)4 (é‘(‘n-\ ‘-\—)’4 //({ —(--//,J/’)‘( r—. ( ['\‘r - élg—‘/'Ll [4 t.¢/ (,,_ ‘
/TV"C(./L (fh"-%—; V \)). ele 4 . cc)ﬁ —_— 1&@ L‘ Celslgal G.,—
('J\/é\a /

o |
r\\ﬁ'
-Q lz

: "WQ{:LMLZ__ C- )» Vo, /11!(\
(“JC_LL(,t,.Q XIZZ E@/ /AJC[. ur,_-of_i)_, --I_ .

A-133




-

‘(

C,e»f Zzz‘

~~

»

A Y

R AR AR oW

V../ ’L“-“ﬁ/

Iy 7C

i "OL‘{/(..'(_\__ {,;—;C‘C \(-y\a/(—:‘ , ép

1/
bR O OLLj/LJ.JL« t\’rkf‘w&% /—rv 4_3,/ ey
‘74( aé—@ﬂx—a

. cm-, Ao e, Tl el

X . 2
&/(0\—& .M.L-(‘: Lo A, — »\‘Ud

/)w«tu-wj)z.d FZ L‘@L_A'«_
Llee AT 76 Aod= /70 O L o OF o7
Py PO (/%wlT:u S 924«(7«?],

*“(/wayw@ ,at(’{~ el ooy B
Y (e S wnel g ),/”““"d‘ ;f,',,
; / y

—

\J»,,\ (t—.— e G._LQ e L(CM"‘((Q),_

"{Lb Fhr =l C)éLlL—‘ . 'L Ao L xg/ .gyfé%- 5 2] y,‘,"
i i, 6/—1,..1/ et L)ﬂ/ ¢

[f— L
P X yf,(_ &Z I \_L C_"(J e QUL
7 R NG, /

[ OS]

A- 134

|
o (’LC«));\ C. ,—.~“

LL((/ 00/’

Lo MA—C L_LQ\\-—WJ%,'(W/‘&_,{;ZQQL = L)[/ e



|
\

-
O
VN4
v b
Soh g

MeTroPoLITAN SociAL SERvICES DEPARTMENT
KENNETH A. SCHMIED

Ao DIAGNOSTIC AND DETENTION CENTER
R 316 E. Chestnut St.
Louisville, Kentucky 40202
. 589-3060
Div. of Administration

Ronald M., Walford
John M. Wall

E xecutive Director

January 26, 1971

Mr. and Mra, Griffin
1320 South 28th 8treet
Iouisville, Hentucky

Deay Mr, and Mrs. Griffing
Your son/SH0G0AAMY, - Larry Griffin , has been

referred to theP%%fcﬂSeWices Department for an evaluation. I

have scheduled an appointment for him/f to see me in ny office on

Wednaaday, Pebraary 3 , 19 71 at

office is located at the Diagnostic and Detention Center, 316 E.
Chestnut Street.

Also, he/she is to report to the Center on Saturday, ~Jammary 30,
at 8:30 a.m. for testing purposes. If these eppointments are not

kept, this information will be forwarded to Juvenile Court Judge.

If you have ony questions concerning the obove, please feel

free to call - 589-3060, Ext.Lhl .

Yours truly,

Paychological /ﬁ$§%§9§§y§§§§¥vices Dept.

1t

A-~/35

E.P, SAWYER
COUNTY JUDGE

Div. of Delinquency Services

Detention Director Newton McCravy, Jr.

Deputy Director

1971

780
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REFERRAL TO DIAGNOSTIC SERVICES

SN PN WL )
NAME OF CHn.D_L,h v"‘V"-1 X\ 6 T‘*‘l ku/\ Sex ¥ Age ! N— ‘
Name of parent or guardian q-'v::' l.ﬁ-“ s—p -\{“ Ta) |
Address__ 1% 06 o . ™AL ".L W Phone g ‘letgeg |
For what reason is child before the Court? "FF-"u.mma}n , %j’&"bﬂL Sre =k

Q’;PY‘\ cé. L% = B AJi -

Past Court History (Briefly list on back) Inf. Mowns Formal i

Next court date? "{:“E-. {r— 8 4 4 '7 i |
What services are requested? “35-;“ :v; c,‘r y Sv -ZaL-A R@:"" loy + ECo A WA Eaa, QIA.-’.T;M

Is child presently being held in detention? MO

Has child ever been seen in or by other treatment or diagnostic services (psychiatric, psychological or social work)?

A

If so, what.were they:

SCHOOL HISTORY

School T wK\amQL < libtthf(‘ , Grade I.-h'

Failing Attends regularly

Passing

Attends irregularly

SOCIAL HISTORY ’ ‘

Has scoial investigation been conducted? I

Description of home environment (Dwellmg, neighborhoaod, etc.

With whom is child living?, /\A Cjﬂ,& Q}" C‘? r-wv\cgtwé‘m

Nowne

Other children in home (give ages)

X | B 78/

State how child gets along with parent(s)

] AEG



Referral to Diagnostic Services

Page 2

How does child get along with siblings? LLM LA&M

Other relationships if significant (friends, teachers, etc. ) PJEF - (“'1 ™ ca i[) HYIE M+Ei CL - D 1 't) o

,’Q«GMt&')'IQE::{" c( QLE tMQLL-ERf‘J

Probation Officer’s assessment of the problem. {Be SPECIflC using other side if necessary) "P ° =% L‘—&, & é&

&l PYO fyp !D%W /EMA.})E-\/‘VJ S, 04 . M& o

D‘”""’"‘(é“ e "w;mv /JM OICLE ll"r‘ﬁﬂbi/_l o “ﬁé;;]!t 133‘

hp{u; /d'lm,:_m ()!}Tﬁ- n ,ﬂ/”{ﬁ, N‘S '{77751 LWLM'{"JQM A«f/i:g |
—Mhdﬁ’:ﬂ €S . ["l’i (—d 3’?-//’2 QBW'?-LJ !’ 4/7/14_-';’? A :Ml '/-*/iql,/,,L Ay [g 07

A ‘m. f-:».\ tavsﬁdynh.:

What other factors about this client and/or family do you think are si

Seclaza ‘{_ { o S5

ignificant for the Dlagnostlc Department to be aware of?

Y é\ﬂL— Loom o Ly 1967 - B"‘é'«itkj 5

‘ J:g:hm«&_‘ J—':a. LA At m k)

(

\J\‘\ \k Ao 7302

Pro batlon\Off icer *

Signature of Supervisor

A-137 | ‘ ‘
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Elementary « $I2PES | form AA

Calitfornia Test of Personality
E 1953 Revision

/ﬂfu/ / Devised by

LOUIS P. THORPE, WILLIS W. CLARK, AND ERNEST W. TIEGS

. ) 7
W M/uz'wy ‘4&%&%

Do not write or mark on this booklet unless told to do so by the examiner.

g , - N (circLe ong)
Name %Ly()l ,7!)1;7 AL Sl Grade... (2 @ Girl !
Last , First i . Middle
1l ) ) - Dateof , - Zp_
School 4! 'l.” /UH od X ~Gity== Test Month  Day 7/
o — . Date of _—
Exeminer ( ) Pupil's Age /"Z Birth Mo 50 i

Month Day Year

|
PUBLISHED BY CALIFORNIA TEST BUREAU/ A DIVISION OF McGRAW-HILL BOOK COMPANY, ;
DEL MONIE RESEARCH PARK, MONTEREY, CALIFORNIA—COPYRICHT %1942, 1953, BY McGRAW. HILL, INC — ALL RIGHTS RESERVED — PRINTED IN THE UNITED

@ STATES OF AMERICA —THIS WORK, OR ANY PARTS THERECF, MAY NOT BE REFRODUCED IN ANY FORM WITHOUT PERMISSION OF THE PUBLISHERS.
? 8 7 &6 5 4 3 2 1
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INSTRUCTIONS TO PUPILS
DO NOT WRITE OR MARK ON THIS TEST BOOKLET UNLESS TOL‘D TO DO SO BY THE EXAMINER.

You are to decide for each question whether the answer is YES or NO and mark

it as you are told. The following
are two sample questions:

SAMPLES
A. Do you have a dog at home? YES NO
B. Can you ride a bicycle? YES NO

DIRECTIONS FOR MARKING ANSWERS

ON ANSWER SHEETS

Make a heavy black mark under the word YES or NO
to show your answer. If you have a dog at home, you
would mark under the YES for question A as shown
below. If you cannot ride a bicycle, you would mark
under the NO for question B as shown beloy.

ON TEST BOOKLETS

Draw a circle around the word YES or NO, whichever
shows your answer. If you have a dog at home, draw
a circle around the word YES in Sample A above; if
not, draw a circle around the word NO. Do it now.

YES NO
i If you can ride a bicycle, draw a circle around the
% word YES in Sample B above; if not, draw a circle
B i | arcund the word NO. Do it now
Remember, you mark under the word that shows your ) )

answer. Now find Samples A and B on your answer

sheet and show your answer for each by marking YES Mow wait until the examiner tells you fo begin,
or NO. Do it now. Find answer row number 1 on your ’

answer sheet. Now wait until the examiner tells'you to
begin. '

After the examiner tells you to begin, go right'on from one

page to another until you have finished the test or are
told to stop. Work as fast as you can witho

ut making mistakes. Now look at jtem ] on page 3. Ready, begin.

785

Page 2
CTP-E-AA
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- SECTION 1 AX
1. D allv keep 13. Do your friends generally think .
w(())rkyiztilllsiltldilsydol::;p at your YES\N& that your ideas are good? @ NO

2. Do you usually apologize when , 14. Do people often do nice things
you are wrong? Y_ESER‘;\ for you? YES 1

3. Do you help other boys and girls __ 15. Do you wish that your father (o \
have a good time at parties? {YES\ NO mother) had a better job? ‘\@‘10

4. Do you usually believe what — 16

) A . Are your friends and classmates
other boys or girls tell you? \YES} NO

usually interested in the things
you do? (‘V’@(NO

5. Is it easy for you to recite or ,-*j
talk in class? YESM 17. Do your classmates seem to
™\ think that you are not a good —
When you have some free time, friend? YES N@
do you usually ask your parents .
_or teacher what to do? \tf?‘_S) NO

-

18. Do your friends and classmates ,—-.
often want to help you? ' YES) NO
7. Do you usually go to bed on

ti i - , .
ulrr;e, eveg when you wish to stay YES( \ 0) 19. Are you sometimes cheated when -
P T you trade things? , YES ‘@Q)

8. Is it hard to do your work when
someone blames you for some-

20. Do your classmates and friends
thing?

YES _;(ﬁ_t@ usually feel that they know more W Ne

than you do? )
9. Can you often get boys and girls
to do what you want them to?  YES (NQ/{ 21.

Do your folks seem to think that ,._

I EE N B B IE B IR IE Iy B B BN B En
. .

N\  you are doing well? : Y .ENS;\, NO
.10. Do your parents or teachers :
usually negd to tell you to do .Y" N | 22. Can you do most of the things
your worki YRR/ NO you try? YES) NO
4 e
11. fxiv};oui ﬁ;ﬁf',aIPOZ;’u dz(:rzo; tizi'llk 58 ' 23. Do people often think that you
you talk to new boys 7 - & (FERLNO cannot do things very well? ~ Yes {9
12. Would you rather plan your own 24. Do most of . your friends .and /‘\
work than to have someone else ... . classmates think you are bright? YES) NO

plan it for you? (YES),NO ! . , o)

L g g

Page 3 - [ Seatr 1A | it ) L.

CTP-E-AA (number right) .......... 52 ... {number right)
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-

25.
26.
27.
28.
29.
30.
31.
32.
33.

34.

35.

36.

Page 4
CTP-E-AA

Do you feel that your folks boss{,$:~~..
you too much? ;

“E>S)\NO

Are yoﬁ allowed enough time to ,/—\

play? \YES) No

May you usually bring youmr~ N
friends home when you want to? & s.:fo

Do others usually decide to
which parties you may go?

YES

May you usually do what you
want to during your spare time? @ NO

Are you prevented from doing_.—
most of the things you want to? \E NO

Do your folks often stop you from A
going around with your friends? YES @

Do you have a chance to see .~
many new things? (YEs) NO

N,

% e

Are you given some spending

.’“-’\
money? {”ﬁ/NO
Do your folks stop you from :
taking short walks with your Y
friends? JE5,NO,

Are you punished for lots of little
things?

Do some people try to rule y
so much that you don’t like it?

\/Q NO

A v okUMN
Section 1C %‘V
(number right) PR, N

37.

38.

39.

40.

41.

42,

43,

44,

45.

46.

47.

48,

SECTION 1 D

Do p‘ets and animals make
friends with you easily?

Are you proud of your school?

YES]

Do your classmates think you

cannot do well in school? YES H\LO*

‘Are you as well and strong as .
most boys and girls? (‘@ NO

Are your cousins, aunts, uncles,
or grandparents as nice as.those -
of most of your friends?

Are the members of your family ,—-
usually good to you?

N\,

(YES),NO

Do you often think that nobody
likes you?

Do you feel that most of your
classmates are glad that you are
a member of the class? '

(({a NO

Do you have just a few friends?

Do you often wish you had some
other parents?

Is it hard to find friends who

SN
will keep your secrets? YES  NO)

Do_the boys and girls usually

invite you to their parties?

Section 1D
{number right) ....<p

A-reda_

YES f@g\

57



: ' SECTION 1 E SECTION 1 F
49. Have people often been so unfair =~ | ©1. Do you often have dizzy spells? YES VNG
that you gave up? YES vh!(?)
50. Would you rather stay away —_ | 62. Do you often have bad dreams? YES NO\)
from most parties? YES ("\I\_l9

63. Do you often bite your finger-

51. Does it.make you shy to hav nails? -

everyone look at you when you
enter a room? (ES) NO

52. Are you often greatly discour-

64. Do you seem to have more head- $ :
aged about many things that

aches than most children? ES NO

. N
are important to you? YES . NQ/ .
65. Is it hard for you to keep from | )
53. Do your friends or your work - being restless much of the time? (YES) NO
often make you worry? YES (N¢
66. Do you often find you are not 77N
54. Is your work often so hard that - hungry at meal time? '(ES \/)
you stop trying? YES (\@ ,

55. Are people often so unkind or S 67. Do you catch cold easily?
unfair that it makes you feel bad? YES (NO)

56. Do your friends or classmates 68. Do y;ou often feel tired before YES @
often say or do things that hurt (\ noon:
your feelings? - YES [‘S)

: 69. Do you believe that you have

57. Do people often try to cheat ™ more bad dreams than most of .-

youor do mean things to you?  YES' ([‘_19 the boys and girls? YES @
= 58. Are you often with people who )

havey so little interest in you .| 70. Do you often feel sick to your o
that you feel lonesome? YES NO stomach? YES (NO

59. Are your studies or your life so

dull that you often think about 71. Do you often have sneezin

. g o
many other things? YES NO/) spells? YES (Ey
60. Are people often mean or unfair 72. Do your eyes hurt often; YES .NO) f
to you? YES NQ Y 88
- ‘[ 7 |

Page 5 Section 1 E // Section 1 F j/‘
CTP-E.AA {number right) ........ [ (number right) ........_. 4
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- SECTION 2 %

73. Is it all right to cheat in a game
when the umpire is not looking?

74. Is it all right to disobey teachers

you?

75. Should one return things to

people who won’t return things é“‘a
they borrow? YES\N

76. Is it all right to take things you
need if you have no money?

77. s it' necessary to .thank those SN
who have helped you? ( YES \v ;

78. Do children need to obey their
fathers or mothers even when

their friends tell them not to?

79. If a person finds something, does
he have a right to keep it or seli\/ -
it? YES,

80. Do boys and girls need to do N
what their teachers say is right? YES 'NQ-

81. Should boys and girls ask their
parents for permission to do .-~
things?

.

82. Should children be nice to -
people they don’t like? YES\;_S\

83. Is it all right for children to cry

or whine when their parents\ .
keep them home from a show? \ES) ‘NO

84. When people get sick or are in
trouble, is it usually their own

if you think they are not fair to
y y YES 6\@

YES (N

NO

YES! NO

fault? YES .NO.
Page 6 Section 2 A -
CTP-E-AA (number right) ............. o

85.

86.

87.

88.

89.

| 90.

91.

92.

3.

94,

95.

96.

SECTION 2 B

Do you let people know you are
right no matter what they say?

Do you try games at parties even
if you haven’t played them be-
fore?

Do you help new pupils to talk
to other children?

Does it make you feel angry
when. you lose in games at
parties? !

Do you usually help other boys

‘and girls have a good time?

Is it hard for you to talk to
people as soon as you meet them?

Do you usually act friendly to
people you do not like?

Do you often change your plans
in order to help people?

Do you usually forget the names
of people you meet?

Do the boys and girls seem to
think you are nice to them?

Do you usually keep from show-
ing your temper when you are
angry?

Do you talk to new children at
school? -

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

NO

MO

MO

NO

NO

NO

NO

NO

NO

NO

NO

NO

+ Section 2 B

s
(number right) “@"
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97.
98.

99.

100.

101.

102.

103.

104.
105.

106.

107.

p—d
Q
®

(0]

P-
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SECTION 2

Do you like to scare or push
smaller boys and girls?

(\NO

Have unfair people often said

that you made trouble for them? Y

NO

e

Do you often -make friends or
classmates do things they don’t

-
want to? YES (’10

Is it hard to make people re-
member how well you can dg. .
things?

Do people often act so mean
that you have to be nasty to

S .
them? YES (NO°

Do you often have to make a
“fuss” or “act up” to get what "
you deserve? YES/ NO\

\“ p—l
Is anyone at school so mean
that you tear, or cut, or break

things? YES".Nd*

Are people often so unfair that .
you lose your temper? YES .NO
Is someone at home so mean o
that you often have to quarrel? YES. 'NO,
Do you sometimes need some-

thing so much that it is all right "\

to take it? YE \NO

Do classmates often quarrel
with you?

Do people often ask you to do
such hard or foolish things that

you won’t do them? YES NO.

~J

A

>

Section 2 C
{number right) ... . [

109.
110.

111.
112.
113.

114.

115.

116.

117.

118.

119.

120.

-ents about the same?

Do your folks seem to think-

“that you are just as good as :
they are? YEN

Do you have a hard time be-
cause it seems that your folks
hardly ever have enough money? YES Q@

Are you unhappy because your
folks do not care about ‘the
things you like?

When your folks make you
mind are they usually nice to
you about it?

Do your folks often claim that

YES (N;))

you are not as nice to them as ™

you should be?

Do you like both of your par-

1

Do you feel that your folks
fuss at you instead of helping
you?

YES/ NO

!
\

Do you sometimes feel like rume =

ning away from home? {\ ES' NO
N
Do you try to keep boys and

girls away from your home be-
cause it isn’t as nice as theirs? YES NQ)
Does it seem to you that your .

folks at home often treat you o
mean? YES NO}

Do you feel that no one at home '
loves you? YES NO
Do you feel that too many ]

people at home try to boss you? YES" NO

Section 2 D g
{number right) .._. . P SR

Y
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' SECTION 2
121. Do you think that the boys and 133.
girls at school like you as well W
as they should? YES .NQ\
1% AN
122. Do you think that the children 134,
would be happier if the tcacher\}:\
Were not so strict? ¢ E%NO
123. Is it fun to do nice things for 135.
some of the other boys or
girls? YES\(_‘&CQ
124. Is school work so hard that y H\36.
are afraid you will fail? %B\NQ
[~ ——
125. Do your schoolmates seem to 137.
- think that you are nice to
them? ‘ YE§\ NO
5
126. Does it seem to you that some 138.
of the teachers “have it in for” ~
pupils? YES(NQ
‘ 139,
127. Do many of the children ge
along with the teacher much NG
better than you do? YES\NO
140.
128. Would you like to stay home
* from school a lot if it were right =,
to do so? YES NO
. 141.
129. Are most of the boys and girls
at school so bad that you try to r
stay away from them? YES \ NO: 142
130. Have you found that some of
the teachers do not like to be _
with the boys and girls? YES NO 143
131. Do many of the other boys™ar
girls claim that they play games
more fairly than you do? NO
144,
132. Are the boys and girls at school :
usually nice to you? : YE\K
) Section 2 E v
ETC_IP?EE R Aa ( neu‘r:nber right) _.,_é ___________

SECTION 2 F

Do_ you visit many of the inter-
esting places near where you . -
live? YES: NO

Do you think there are too few

interesting places near YOur_.
home? I,\cimo

Do you sometimes do things to
make the place in which you

live look nicer? YES{\ Vo)
Do you ever help clea}n up - -
things near your home? YES ‘Nl

Do you take good care of your
own pets or help with other
people’s pets?

Do you sometimes help; other
people?

Do you try to get your friends
to obey the laws?

Do you help children keep away

from places where they might N
get sick?

Do you dislike many of the

people who live near .yourn_ .
home? \M\No

Is it all right to do what you
please if the police are not

around? YES NO ‘

Does it make you glad to see
the people living near you get =,
along fine? YES' NO

Would you like. to have things .
look better around your home? YES NO

Section 2 F
{number right) .../ . __
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JESNESS INVENTORY PROFILE SHEET

Sex: D\ \m

e \EN\ Data Tested

N

aa.

~
/=Z0-7/

Name \x@ J\AN\?\ ¥ r\\
Other Information \Q§§ \&\Vﬁ\ .

DO.B. F—3p-55

Imm

Au

Y

Al

"

MA

o

~ £
o

- ¥

=
a @
e

De

n
ASOCIAL

10 INDEX OTHER

@o. 90
T T irrTrrr T T+ HTF T

80 T T T T T T 1 1 1 1 T T 80
m/u T T I T T T T T
NI It r T+ Hrf T

-n ﬁl

Nl X+ £ F FF F F#HF £
T / Il AT T T T Tt T

EEY AR SSEE E X

ol T T TIF + + +> + Hi+ F1
T T Il T £t H T +
e e e O e O e = “m/-& T T

T3+ £ F+F++ ¥+ +1°
T T—FFts

20 - N - N i T N 1 1T T T 1 20

-—
[ 3]

. SM YO

w

Imm

£

Au

"

Al

o

-

wd

SA

-

T-Score \NQ 9&

5

53

bl

5b

—

I

33178

w Score 3 \\ QJQ

{1

/10

[

/4

/5

b 130

2

-

Raproduced from Manual for the Jesness Inventory, by Carl Jesness, Ph.D. Copyright 1952,
Published by Consulting Psychologists Press, Inc., Palo Alto, Calif

E: :Emo:or == === =

.

\.g\mx&w\xiu
Ra - 60

ﬁo;u\w

Notes:

MNa - 548
Q\Qﬂ\
Mg - 45
Mo = #8-
ORI

pn = %

o, ~2°

-5
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10ltis"Quick-Scoring Mental Ability Tests : New Edition

BETA TEST: FORM EM BETA

Em
by Arthur S. Otis s ﬂ?m vonden

Do not open this booklet, or turn it over, un‘lé'l you are told to do so.
Till these blanks, giving your name, age, birthday, ete. Write plainly.

o s ( _
Name....... oy S N A S T Grade. .¢. ... Boy..T..... Girl........
-Firat name -,/ Initinl ' List pame '
Date of birth........ ‘/\)I/ .’)hé‘(. Fovenails L £ g.-.‘;} ............................. How old are you now?. / "?/ .
Mont! ay ear
Date. .. .. / . \30 ......... 19 7/ School 0 .@,.’![-.’3._3,'@./:4 .;;-4.. ceeee L ClityamdstateT. .. Lo s

Read these directions. Do what they tell you to do.

This is a test to see how well you can think, It contains questions of different kinds. Under each question there are
four or five possible answers. You are to read each question and decide which of the answers below it is the right answer.
Do not spend too much time on any one question. Here are three sample questions.

Sample a: Which one of the five things below is soft? .
(1) glass (2) stone (8) cotton (4) iron (5) ice

The right answer, of course, is cotfon. The word cotton is No. 8. Now look at the “Answer
Spaces for Samples” at the right. In:the five spaces after the Sample “a,” a heavy mark has ANSWER SPACES
been made, filling the space under the 3.. This is the way to answer the questions. FOR S AMPiES

Try the next sample question yourself.-‘\ Do not write the answer; just put a heavy mark in
the space under the number corresponding to the right answer. 12 3 4 3

“ i

Sample b: A robin is a kind of — N, «i 5
(6) plant ) bi_{d 8) }vdnn (9) fish (10) flower b il

The answer is bird, which is answer 7; so you sl\l‘qlﬂlgixé;lswer Sample “b” by putting a heavy “ 1' honn
mark in the space under the 7. Try the Sample “c,X LI

Sample c: Which one of the five numbers belgwf:;arger han 557
(11) 53 (1248 : (13) (14) 57 (1) 16

The correct answer for Sample “c¢’.48 57, which is No. 14; 3¢ you would answer Sample “c” by making a heavy black
mark that fills the space under the-flumber 14, Do this now. \

Read each question carefully‘éfnd decide which one of the answebs is best. Notice what number your choice is. . Then,
on the answer sheet, make a heavy black mark in the space und¥r that number. In marking your answers, always

- be sure that the question number on the answer sheet is the same as\the question number in the test booklet. Frase

completely any answer you wish to change, and be careful not to maké&gtray marks of any kind on your answer sheet
or on your test booklet. 'When you finish a page, go on to the next page. Mf you finish the entire test before the time is
up, go back and check your answers. Work as rapidly and as accurately as\z(ou can. .

The test contains 80 questions. You are not supposed to be able to answer all of them, but do the best you can. You
will be allowed half an hour after the examiner tells you to start. Try to get as many questions right as possible. Be
careful not to go so fast that you make mistakes. Do not spend too much time on any one question. No questions

Do mot turn this booklet uniil you are told to begin.

about the test will be answered by the examiner after the test begins. Lay your pencil down. 47 %—
|

Copyright 1954 by Harcourt, Brace & World, Inc., New York
Copyright in Great Britain. All rights reserved.
PRINTED IN U.5.A. BETA:EM

This test is copyrighted. The reproduction of any part of it by mimeog
way, whether the reproductions are sold or are furnished free for use,

raph, hectograph, or in uny other
is a violation of the copyright law.
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1 The opposite of weak is —

(1) poor  (2) sick (3) tall  (4) strong (5)@ ........................
2 Which of the five words below comes first in the dictionary?

\ (6) brown (7)\513‘(:@ (8) blown  (9) break  (10) blend
3

Which answer tells best what a teakettle is?

. (11){a tooD“ (12) a'weapon  (13) a utensil (14) a thing  (15) a machine. ...
\%n eggshell is to an egg the same 450 orange skin is to — ’

. (16) alemon skin (17) an orange (18) an orange seed (19) a hen (20) (a clams
‘\BRch is prettier than Sadie but not so pretty as Mabel. Therefore, Mabel is (7) Sadie.

(21) notso prettyas (22) Qw@m (23) w’q‘gﬁich/ (24) prettier s
§ The mayor is to a city as the governor is to — )

(26) a mation ((27 a presim (28) a state  (29) a council (30) an office. ..

7 Arstove is to heat as a refrigerator is to —
(81) a Kkitchen @_ cold / (33) electricity (34) gas  (35) food

=l

o A // E
\9\"%};:& of the four designs at the right are alike in some way. O O ) @ O |
ich one is not like the other three? (36) 37) o (38) (39) ‘

orthwest is to southeast as up is to — PPN ‘
(41) north (4{2)_(1_1,%]_1_61‘ (43) northeast ~ (44) down  (45) under R

10 The opposite of clockwise is — o j
\I : (46) backward (47)('counterclo,ckwi_sg (48) right  (49)-leit  (50) round... {;

- . P e s S
Which of the five words below comes first in the dictionary? .~

(51) times  (52) stand  (53)(ruled.) (54) grand  (55) quill............. ... |
Which of the five persons below is most like a carpenter, a plu?ﬂber, and.a brieklayer? '

(56) a postman  (57) a lawyer (58) w _¢_1_rjmrJ (59) a doctor (B0) a pai:j
Which of the following sentences tells best what an arm is? i

554

-/;-——-—--

(61) It goes in the coat sleeve. _ (62) gggcan ﬁuL i:tja:r:—éi;_l:i—;o_r_nqmi_ng,} 3
(63) It carries the hand. (64) Itisthe part of the body attached to the shoulder. ;
: (65) We have two of'them....................................... ... .. N
& Four of the following things are alike.: Which one is different from-the other four?
N . (66) a beet (67) a peach (68)5:.'_3._ rgq‘i_agb (69) an onion  (70) a potato..... .
1 at is to hearing as an eye is to sight? N A

(71) glasses ' (72) voices (73) a sound (74) an ear <75) an ea.rpﬁon%,' ‘

——— e

. \ —

hree of the four designs at the right are alike in some way. 5 ; é g i > ;SSS; ~—
\ ich one is not like the other three?" ' (76) 77 (78) (79) =
W !

hich of the five things below is most like the oon, a balloon, and a ball? -
\ (81) sky  (82).s lﬁ‘ﬁzd} (83) a marble  (84) an airplane) (85) a toy
Ber is to a rabbit as feathers are to — i ™

(86) apillow (87) ;\.bird ,(8’§) 'z_af—l}q.ir ) (89) an animal  (90) a nest

Nbat is the most important reasan for lsing.screens,at windows? Proe
(91) They are easy to pa.ixit“.‘j (92) They improve the looks of the windows. ‘
(98) THEy Keep oit Ales but iet in the breeze!  (94) They keep out burglars.
(95) They are easier to keep clean than windows are

20 Which of the five words below comes last in the dictionary? ,' '

(1) front  (2) local'. (3) lemon - (4) floor (6) knmoll.............. ... ... ..
21 The moon (?) around the earth. (Which of the following words completes the sentence best?)

(6) turns (7) goes  (8) moves (9) revolves  (10) spins

._Qrinting is to a book as writing is to — ! o 7 q ;
\23\ (11) talking  (12) a letter (13) a pen  (14) a friend {15) reading |
i %ich of the five things below is most like a chimney, a roof, and a door?

(16) a chair (17) a bed ', (18) a stove (19) a window (20) a desk.... .. .. :
The ground is to an automobile as water is to —— ... - '

5 (21) a train  (22)/gasoline \. the engi 0 i

i Copyright 1964 by Harcourt, Brace & World, Inc). ' ( e (23 engine ("4) 2 Shlp
/ Copyright in Great Britain, All rights reserved. : A j 3 ]
e . ’ - / S —

(25) ariver........
(Go on to the next pag
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§ Tf grapefruit are 4 for a quarter, how much will two dozen cost?

\ - (26) 23¢  (271)%60%) (28) 96¢  (29) $1.50  (30) $1.00

\‘he author is to a book as the inventor is to a —
‘ (31) machine  (382) bookmar (33) discoverer  (34) writer
~—] _-‘_/’
21 Which of the following tells best,what-a-kitchen-is?

(36L3; room in which to cook ™ (37) a place to keep knives and forks
(38) a'Part of a holise (3974 room with a table and chairs
(40) a room next to the dining room

23! the following words were rearranged to make the best sentence, with what letter would the last word of the w
séntence begin?

/
wood  made  often  of (are| Jjloors

ha| (2)m @) w @HE @5) 0ueurerenrre o
2N\Which of the five things below is most like tea, milk, and lemonade? ) —_ ‘
' ’ (46) water  (47) vinegar (48) coffee (IE-)- olive Qib' (50) mustard

........................

(35) magazine . . . .

................................................

L T T T

7
hich one is not like the other three? =
ey

39 Three of the four designs at the right are alike in some way. QD - QD ‘ Q ”
v 1 el ] e N\ £

! Which of the sentences below tell?rbesmha kitten is? i
N (56) It has whiskers (87) It is a small animal that drinks milk.

(68) Itis a playful'animal. = (59) It is afraid of dogs.  (60) Itis a young cat

If the following were arrange in—ordet‘,l which one would be in the middle?

' 61) pint | (62) barrel (63) cup (64) quart  (65) gallon

33 If Tom is brighter than Dickﬁgm“chk"l Justss bright as Ha hen Harry is (?) Tom. ;
(66) brighter than (67) @ so lgllghlfw\s‘, (68) just as bright as  (69) cannot say whick
\ :

.......................

Count each 4 that has a 2 next after it in this row. " y mray
24 142305462475 24428394328(T,/8422455224-2 ;
w many are there? - ]

e
(T 1 ((12) 2)) (18)8 (14) & (75) 5
30\The opposite of ignorance is we————I2Z] o

~ |
\\{ -(76) l?g_auty‘D (17) knowledge  (78) goo@ (79) honesty  (80) truth........ .
3\Fo

ur of the following words h:RféLsom&thing in common. Which oneisfot like the other four?
.@,1.2,90"{?!@13’) ,(82) dishonest (83) poor (84) stingy  (85) rude
= & A photograph is 3 inches wide and. 5-inghes long.

: If it is enlarged to be 12 inches wide, how long will it be? i
(8. ) (2) 20in.  (3) 14in.  (4) 15in.  (5) 60m....ohorrr |
’\38\’%opposite of spend is— 77 T e |
‘ : (6) give (7) earn (8) money) (9) take (10) use

S e =

=

8 Which of the following sentences tells best what an airplane is? @ ‘

(11) It flies>, (12) Itis something to travel in.  (13) Itis a
: (14) It'has wings and a tail. (15) Itis a mechanical bird.................... e

40 A man drove 9 miles east from his home;rand then drove 4 miles west. He was then (?) of his home. .
(16) N millg‘s: east ) (17) 5 miles west (18) 138 miles east  (19) 13 miles west:

41 If the following words were rearranged to make the best sentence, with what letter would the last word of the sen- !
tence begin? SN,

men  deep the « trench  dug (_-léng N\ ‘
@1 d  (@22) 1@ ¢ ) (24) s (@) m...... !
A pitcher.is to cream as a bowl is to — T~

(26) baseball ‘. ~(.27) a sa.uce}) (28) coffee  (29) sugar (30) a dish . 7% ‘
%the?following words were rearranged to make the best sentence,

ekter?
cook the pie a made apple  dee
Bl) ¢ (82) p-. .(83)ay B4)d (35 m
A very strong feeling of affection is called —

E,/ Lj (36) sympathy (37) pity  (38) a.dmira,tipn (39) love  (40) esteem |

fiying conveyance.

the last word of the sentence would begin with what “

'
.......................................

€

A -/5—34 1" . (Go on to the next page.)
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chair is mdst likely to have

\'5\A :
l

\Q'OOG is to box as wire is to—=
\were is a saying,
(58) Mbost s

(b1) iron
8 Which of the five things below is most.like a
61) a blanf@

(52) electricity

>

he following were arranged in order, which_one_-would.
(71) foundation (

\?’V hich one of these series contains.a-wrong number?

~

What letter in the following series appears
A D E A

R
v

Ch) A @)C 3D
\Jhe stomach is to food as the-heart.is to —
L(26) a man™y (27) the lungs
%8 In the al

phabet, which letter [6Tlowsthe Tetter that comes
X\{S

31) 0 (32) S (33) P
t persons prefer automobiles to buses because — | .-
(86)-itisalw touse
(38) alrgutomobile-gets-you

ayscheaper

46) 5  (47) 8
63 There is a saying, “Honesty is the best, poli

- (51) Honest
(62) IntheéTongrunitpa
(54) You

Three of the four designs at the right
/ Q hich one is not like the other three?

(48) 10

A5y i

é (Zl—) rockerD (42) upholstery (43) legs

5 A boy has three dogs. Their names are Rover, Spot, and Fido.
“ido. Therefore, Rover is (?) Fido._____ ’
<(46) smaller than ) (47) larger than

_(12) walls® (73) ceiling

a third time nea
'B

ne tree is the fifth oneIrom either

ey, It means —_
y is moré important th
ys to be honest, - -
can never tell what a dishonest pe

are alike in some way.
w'ﬂ’;? i

(44) a seat  (4b) arms........ ..

Rover is larger than Spot and Spot is larger

(48) the same size as (49) cannot say .

(93) doorbell  (54) screen (85) fire

“It is a long road.that- hag-no-turning.”’, Tt means —
(56] Most long roads are straights
hort roads have turns,

(87) Things are bound to change sooner or la:
(89) Itis a bad idea to turn around on the ro:

sheet, a towel, and a handkerchief?
(62) a coat

R 'hree of the four designs at the right are alike in some way.
Which one is not like the other three?
61 Tf ¢

(63) a napkin  (64) a carpet (65) a matiress.

=]l
(ss)d (67) I—L_DﬂD (68)@ (69) E

be in the middle?

(75) floor

(74) roof

1) 2-4-6-8-10~ (2) 1-3-5-7-9 (3) 8-6-9-12-15  (4) 1-4-7-10-12 ‘
CGrebeetmra DT e :
A pair of trousers always has e’
< 56) ‘?,'_pglt Y (T) cuffs (8) pockets  (9) a crease (10) seams........... .. .
One number is wrong in the following series. What éhou]d that number be? E‘
N3 1 8 2 8 8 4 8.5.8_6 7 8 9 !
(-9 202 7T (13)6 (148 (15 Sevee
5™\A machine that works rapidly and.well is said to be —
(_(16) fluent > (17) revolutionary  (18) novel (19) automatic

(20) efficient. . .

rest the beginning?

A B D E

@GHE  25) B
(28) bloed ~ (29) a pump

next after Q7

(34) T

e .l

an automobilé) (87) the bus carries too many persons.

end of the ro
(49)-9

-where youw-want to go when you want to go.
_ (39) automobiles are easier to park, ... T
60\The opposite of contract is — o TN ‘ ;
. (41) explode (42) detracf  (48) expend . (44) die (45) expand
: wn a certain row of trees o

w. How many trees are
(50) 11

- "‘"‘"-'—"'N\
han generosity, >

" (63) Homnest p
rson will do.. . .

AN | '
‘SZ (57,>A (53)9 <59)j(<

(Go on to the novt har ‘

eople become wealthy.

(59)
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4 The one of two objects that is not so good as the othepi&iaid to be — .
’ ' (61) unsuitable ((EZ) lessvg (63) single  (64) inferior (65) unnecessary. ..

If the following words were rearranged to ma_}_c_e\fﬁ‘é’b"és-t sentence, the last word of the
hat letter? T

Jfall  clouds  from  the ratndrops (l dark - ~
O End_ @8t ) @) e @O)r............. ..
8 An object or institution that is not likely to mb’w?e\qgc ange is said to be — TN
(71) fundamental (12) stable (78) temporary (,-(74) solid ) (75) basic
67 Worst is to bad as (?) is to good. ,————> e
(1) more  (2) better ((3) best,~ (4) very good (5) "excellent
68 If the following persons were arranged in order, Which"on'ég"\"ﬁ'"()'uld,be_in—the\middle?
(6) grandfather (7) grandson (¢ 3 brotht'a_r} (9) uncle  (10) nephew
man who buys and sells when there is considerable danger of lossi5'said to — |
(11) transact (12) stipulate (13) contract
9 Which tells best what a refrigerator is? s

e . :
(16) a-piece of kitchen furniture N\ (17) a place to store food .
(18)y—amelectrical device for the kitchen (19) a large white box

(20) a cabinet for keeping focd cold

! There is a saying, “A bird in the hand is worth twoin thebush.” Itmeans— (21) Two birds are worth mere thanc
(22) Sd_;gething-you are sure of is twice ag good as something doubtful, '
(23)-Your own bird is worth two' that belolig to ofhersry

(24)1t's hard o catthbirds-that-are-im Bushag . o

...................................

sentence would begin

Eel

................

%

(14) speculate  (15) bargain. . ..

’

i

7

4

hen the time by a clock was 14 minutes DPast 9, the hands were interchanged. The clock then said about —

(26) /14 minutes past 37 (27) 14 minutes of 10 (28): 14 minutes past 2
(29) t4-minutes-of-

S
o

number is wrong in the following series.
4

What should that number be? &
9 2 8 3 9 - 9 8 9

7
_i.(_3ll§ v(B2) 7T (83) 8 B 6 @5 b
The boy deserves (?) for his effort and perseverance. .
(36)_qondem13q’.tion (87) censure  (38) scholarship  (39) commendation
£40) a medal” ;

..........................................

One number is wrong in the following serieg. What should that number be?
1 2°'4 8 16 32 48 128

"(41) 960 (42) 6 (43) 64 44) 12 (45) 24

//'

.................................

6 If I haveala

Ly
rge box with 4 smaller boxes in it and 8 very small boxes in each sm et
ave in all? - '

all box, how many boxes do I
\\_ 26) 7 ‘) (47 12 (48) 13 (49) 16  (50) 17
d If each 8 in the following series were changed to a 2 and if each 1 were dropped
what number? (Do not mark. the baper.) :
12523152/._34-2313}2225 _
@:1) (62) 3 (53) 2 (54) 4 (55) b
There is a saying, “An ounce of pTeLentiemi&WQnth_&pound of cure.”

> It means —
(56),;Preven\tion is a good cu (57) Prevention and cure can bs purchase

€ d by weigh
(68)<Tt is much better to prevent something than to cure it. ’ ..

' (99) It is much better to cure something than'to preventit....... ... ... . .
\PQVhich of the five words belo

w is most like heavy, blue, and nice?
‘ (61) weight  (62) round (63),\sky (64) color (65) weather BOO
- \KI’?ha foreign language, bol; detq kipo means very

boli cora means bad weather; and detq sed
\at word means good? e RRiN .
! . (66) boh\\(/\(ﬁj) deta)  (68) cora ). (69) kipo  (70) sedu
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Psychological Examination Report
Name of Client: Latry Lamont White
. Name of Examiner: Dennis E. Wagner, Ed.D,
Dates of Examination:  July 17,2009

Introductory Variables
Larry White is a 51-year-old male currently incarcerated at Northpoint Training Center in
Danville, Kentucky.

Referral Source and Related Information

Attorneys Michael Ferraraceio and Misty Clark referred Mr, White for psychological examination
to establish intellectual functlonmg and a personality profile for use in mitigation. He is currently charged
with Murder and Rape in a 1983 incident.

Circumstances of Examinaiion

The current examination was attempted at Northpoint Training Center in Burgin, Kentucky. Mr.
White refused to participate in the examination, saying he did not trust his attorneys. Available
documentation from which a history was gleaned included:

» Referral to Diagnostic Services (1/25/71)
s  Metropolitan Social Services Department/Diagnostic and Detention Center/letter from Sonia G.
Hess, Psychological Services Department to Mr. White’s parents (1726/71)
Psychological Services (2/3/71)
Jefferson County Corrections Department/Medication Adnumstratlon Record (8/15/88-4/29/89)
Integrated Progress Notes (4/13/94-4/11/01)
Commonwealth of Kentucky/Justice and Public Safety Cabinet/Department of Corrections

o Health History Record (3/13/85)
: o Kentucky State Reformatory/Medication Administration Record (3/3/00-7/16/01)

o Luther Luckett Correctional

= All Vital Signs Report (9/6/06-2/26/09)

*  Medications {(9/7/06-7/1/08) '

*  All Lab Results Report (11/17/07) ’

=  Behavior/Mental Assessment (6/26/08)
Mental Health Screening Form (9/6/06)
Dental Classification Record (9/7/06)
Informed Consent Form (9/7/06)
Mental Health Appraisal/Clinician’s Coversheet/Mini Mental Status Exam (9/1 1/06)
Roederer Correctional Complex

=  Mental Health Appraisal/Self-Report Form (9/7/06)

* Informed Consent to Accept Psychological Services (9/11/06)

o Northpoint Training Center
*  Informed Consent Form (1 0/4/06)
«  Self Administration of Medication Program (10/4/06)

» Diamond Pharmacy Services/Medication Administration Record (9/7/06-8/15/09)
s Past Medical History Questionnaire (5/22/89, 9/7/06)

0OO0O0OO0OO

General Appearance

Mr. White was neat in dress and grooming. No imnenal physical characteristics, behavior, or
mannerisms were hoted.
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Historical Setting ‘
Family of origin. As of 2006, Mr. White’s father was deceased, his mother and two siblings alive.
There is a family history of drinking or other drug problems.

Education and employment history. Mr. White completed the 10® grade and subsequently a GED.
Prior to incarceration, he was employed as a plumber’s helper and plumber.

Relationship history. As of 2006, Mr, White was single and had a 28-year-old child.

Medical history. In 1967 he was hit by a car and received head and face injuries. Mr. White has a
history of high blood pressure and painful or swollen joints. In 1992 he was found to have diabetes and in
1997 he was found to have Hepatitis C. A physician had told him he had a heart murmur, he said,

Substance use and abuse. In 1985 he was noted o use alcohol, tobacco, barbiturates, LSD,
heroin, marijuana, other opiates, mescalin, and inhalants. There is & history of involvement in Narcotics
Anonymous before 2006. As of 2006, Mr. White said he felt that he used too much alcohol or other drugs
and had tried to cut down or quit using alcohol or other drugs. He acknowledged having been arrested or
having had legal problems because of his drug use, and having lost his temper or gotten into argumerits or
fights while drinking or using drugs. When he drank or used drugs, he said, he was more likely to do
something he would not normally do. He felt bad or guilty about his drinking or drug use and thought he
had had a drinking or other drug problem, Mr, White also acknowledged having gotten so high or sick
from drugs that it caused an accident or put others in danger., He was referred to the Substance Abuse
Program.’ |

Mental health history. In 1971, at age 12, Mr. White was found to have Borderline intellectual
functioning and significant learning deficits in reading and mathematics. Reasoning was in the low normal
range. The evaluation found him to have identification with a highly sophisticated, delinquent culture. He
was immature, tumed off with school, and commlttcd to delinquent values, though slight socjalization had
been internalized.

In 2006, Mr. White was treated for alcohol or drug use at New Beginnings in Louisville. Also in
2006, he was found to be well groomed, of average build and demeanor, average in eye contact and
activity, and clear in speech. No delusions, self abuse, aggressive ideation, or hallucinations were noted.
Thought was logical, mood euthymic, and behavior cooperative. There was no impairment of cognition
reported. Intelligence was estimated to be average. In 2008 he was thought capable of funcnomng in the
general correctional population without mental health services.

Legal history. At the age of 12, Mr, Whité was before the court for truancy and storehouse
breaking (Grand Larceny). He has been in prison all but 4 years since he was 18 years old. Thereis a
history of arrest or other legal probIems because of drug use. In 1981 he was convicted of Sexual Abuse I
and given a l-year sentence. He is currently servmg a 10-year sentence on Possession of a Handgun by a
Convicted Felon.

Recommendations

As Mr. White becomes amenable to evaluation, in addition to an evaluation of his intellectual and
personality functioning, a neuropsychological evaluation is recommended to screen for cognitive
impairment that niay have contributed to his criminality.

Respectfully submitted,

e LD /7

Dennis E. Wagner, Ed.D.
Licensed Psychologist
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. __JEFFERSON CIRCUIT COURT

DIVISION TWO (2)
JUDGE JAMES M. SHAKE -

NO. 07-CR-4230

-

FILED
COMMONWEALTH OF KENTUCKY _
AMAG Y4 PM S &3

JEFFERSON CIR/EIST ¢T.
LARRY LAMONT WHITE CLERK I2

E LT T T T RO RN

PLAINTIFF
VS.

DEFENDANT

NOTICE

Please take notice that the defendant, through counsel, will make the following motion

and tender the attached Order during the Court’s regularly scheduled motion hour, on Monday,

" August'11,.2014, at 9:00 a.m., or as soon thereafter as counsel may'be heard.

MOTION FOR NEW TRIAL AND
JUDGMENT NOTWITHSTANDING
THE VERDICT

Comes the Defendant, Larry Lamont White, by éounsel, and pursuant to RCr 10.02, 10.06,

and 10.24, moves the Court to grant him a new trial, or, in the alternative, to grant him a judgment

m _ m - '

of acquittal notwithstanding the verdict. The grounds for this motion are set forth below.

Specifically, the defendant was denied a fair trial and should be granted a new trial because:

1. The court entered an order requiring the defendant to be transported to KCPC to have

a competency evaluation early in the case; however, to the best of the knowledge and belief of the

undersigned counsel, there is no evidence in the record that a hearing on that evaluation ever took
place. Competency hearings are mandatory and the court’s refusal to conduct that hearing violates
“the defendant’s right to a fair trial. Pate v. Robinson, 383 U.S. 375, 86 S.Ct. 836, 15 L.Ed 815
E (1966). Mr. White refused tb participate in the sentencing and mitigatibn portion of his capital

murder trial. This could very well have been a factor in his competency and a hearing prior to the
! :

start of the trial should have been conducted. Failure to do so violated his federal and state

L83
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constitutional rights.

2. The court denied the motion réquesting that Judge James M. Shake recuse himself from
the proceedings. This motion was properly preserved in writing ai the beginning of jury selection.
The court denied the defendant’s request on the grounds that the request was made untimely;
however, despite the repeated requests made by the defendant for the court to rule on the substance
of the defendant’s motion requesting recusal, the court refused to make those findings. A judge
should disqualify himself in any proceeding where he has participated in previous proceedings
concerning the same defendant to the extent that this impartiality may reasonably be questioned.
Small v. Commonwealth, 617 S.W.2d 61 (Ky.App. 1961). In this case, Judge Shake represented

the defendant in a jury trial for sexual abuse that occurred in 1981. The defendant was convicted

and sentenced to three years for this conviction. This conviction and sentence was admitted during

+ the sentencing portion of this indictment and was considered by the jury in their deliberations

sentencing the defendant to death. See Woods v. Commonwealth, 793 S.W.2d 809 (Ky. 1990).

3. The trial court erred in allowing the jury to hear evidence of Mr. White’s previous
criminal conduct, including two previous murder copvictions in the guilt/innocence phase of thé
trial. The court allowed the jury to hear this evidence pursuant to KRE 404(b) as evidence of modus
operandi, or identity evidence.\ The effect on the jury hearing this evidence was unduly prejudicial
to Mr. White and pre{rented him from receiving a fair trial in violation of his federal and state
constitutional rights. This information should have been reserved for the sentencing portion of the
trial, rather than during the guilt/innocence portion. “No reference shall be made to the prior

offense until the sentencing phase of the trial, and this specifically includes reading of the

- indictment prior to or during the guilt phase.” Clayv. Commonwe&lth, 818 S.W.2d 264, 265 (Ky.

1991). Failure to do so results in “unavoidable prejudice” to the defendant. Commonwealth v.

2 ~

A-159

(84



EL]

Ramsey, 920 S.W.Zd 526, 528 (Ky. 1996).

4. The trial court erred by not allowing the defendant to voir dire the jury panel regarding
their ability to be fair and impartial uﬁon hearing evidence of prior criminal convictions of Mr.
White during the guilt/innocence portion of the trial. Mr. White requested that he be allowed to

voir dire the jury as to whether they would be able to provide the defendant with a fair trial, and

view him to be innocent, until proven guilty by the evidence presented by the Coxﬁmonwealth, .

despite hearing evidence of his past criminal conduct. The defendant argued that the court’s
admittance of the other bad act evidence shifted the burden of proof from the Commonwealth to
Mr. White; consequently, he should have been allowed to question the jurors prior to them being
seated as jurors to ensure they could be impartial and not prejudiced by the evidencé. “Part of the
guarantee of ‘a defendant’s Sixth Amendment right to an impartial jury is an adequate voir dire to
identify unqualified jurors. A voir dire examination must be conducted in a manner that allows
the parties to effectively and intelligently exercise their right to peremptory chailenges and
challenges for cause.” Hayes v. Commonwealth, 175 S.W. 3d 574, 584 (Ky. 2005), quoting
Morgan v. Illinois, 504 U.S. 719, 729-30, 112 S.Ct. 2222, 2230, 119 L.Ed. 492 (1992).
Additionally, based upon the court allowing the Commonwealth to present evidence of other bad
act evidence, including previous criminal convictions, the jury should have been allowed to be
questioned on whether that evidence caused the prospective jurors to form an opinion as to the
defendant’s guilt.
| 5. The trial court excused jurors who indicated that they had reservations about the

imposition of the death penalty and retained jufors who said they would tend to vote for the death
penalty rather than a term of years. This was indicative of the unfair nature of the trial that the

defendant received. The defendant filed a written motion prior to jﬁry selection requesting that

3
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the court not allow this to happen. It happened.

6. The court failed to grant the defendant’s motion for a mistrial based on the false
newspaper article that was printed the morning of the trial. The article was printed in The Courier-
Journal on the day of opening statements and contained false and misleading information.

Attached hereto as Exhibit A.

7. The court denied the defendant’s request for additional preemptory strikes which he
requested. -

8. The trial court failed to sequester the jurors between the guilt/innocence findings and
the sentencing portion of the trial. This failure left open the possibility that jurors or members of
their family were exposed to and could have read a newspaper article or viewed a television report
of the case and, therefore, were able to consider facts that were not presented to them in the trial
of the case. The failure of the court to sequester the jury in additﬁon to the possibility that the
jurors were exposed to information that they did not obtain from the evidence presented during the
trial, denied the defendant a fair trial in violation of his constitutional rights.

9. The trial court’s failure to suppress the collection of the cigar butt during the traffic
stop that occurred on February 21, 2006, as well as any evidence collected as a result of that stop
and seizure, denied the defendant a fair trial. The factual and legal grounds requiring suppre'ssion
of the evidence collected during the stop was addressed and set forth in the defendant’s motion to

suppress that was filed and litigated prior to trial. -

10. The trial court’s failure to grant the defendant’s motion to dismiss the indictment based

upon the violation of his constitutional right to a speedy trial.

11. The Commonwealth was allowed to present the testimony of the autopsy findings of

Pamela Armstrong through Dr. Mary Corey although Dr. Corey was not the medical examiner that

4 . ’
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performed the autopsy on Ms. Armstrong.

12. The Court overruled the Defendant’s motion for a mistrial when Mr. Robert Grevious
was allowed to testify to.the jury that following the June/July 1983 time period the neighborhood
| where he lived? and where Ms. Armstrong’s body was found, became a bad neighborhood and
went “to hell.”

13. The Court overruled the defendant’s objection to the Commor;wealth being allowed to
present a photograph of Pamela Armstrong’s children, during 1983. Commonwealth’s Exhibit 18
and 19. These phbtographs were introduced fo enflame the passions of the jury and were not

relevant to any fact that was at issue in the trial of the matter, nor did the evidence tend to prove

any element of the offense that the defendant was charged with and indicted for. The evidence

was basically sentencing evidence that was allowed to be introduced during the guilt/innocence
phase of the trial and was improper.

14. The Commonwealth did not adequately prove the proper chai1;1 of custody for the
scientific evidence that was pres;anted to the jury and allowed to be entered into evidence, including
the evidence of the victim’s panties, the cuttings taken from the panties, the DNA sample collected
from the defendant, ir'lcluding‘the cigar butt and the buccal swab, the rape kit exhibits collected
from Pamela Armstrong, the keys that were collected under the body of Pamela Armstrong, the
photo identification/driver license of Pamela Armstrong collected at the scene, and the other
evidence that was admitted by the court, objected to by the defendant, and considered by the jury.

15. The Court failed to give to the jury a missing evidence instruction. The defendant
requested a missing evidence instruction based updn the lost food stamp manifest that Detective
Wilson acknowledged he received and that was no longer available. Detective Wilson

acknowledged that the information contained in the manifest would have been important and
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relevant to determine if other suspects may have been at the food stamp store with Ms. Armstrong
on the day of her death. Additionally, the TARC bus schedule that was photographed at the scene
but was not available at the trial of this matter. The failure of the Commonwealth to preserve this
evidence constitutes a violation of the defendant’s rights to exculpatory material. Brady v.
Maryland, 373 U.S. 83, 87; 83 S.Ct. 1194, 1197; 10 L.Ed. 215 (1963); see also Sweatt v.
Commonwealth, 550 S.W.2d 520 (Ky. 1977).

16. The Court would not allow the defendant to..question Detective Wilson on the criminal
histories of other potential suspects, including fathers of Ms. Armstrong’s children, i.e.' Roger
Ellington, Lawister Robinson, etc... The court’s denial of this type of evidence prevented the
defendant from fully developing his theory of defense in violation of his constitutional due process
rights, both federal and state. The inability of the defendant to adequately develop his defense,
basically an “alternative perpetrator” defense, denied him a fundamental right protected by the
federal and state constitutions. Dickerson v. Commonwealth, 174 S.W.3d 451 (Ky. 2005), quoting
Beaty v. Commonwealth, 125 S.W.3d 196, 206-207 (Ky. 2003). This is especially so in this case
based upon the number of potential suspects that had a potential motive and opportunity to corﬁmit
the crime that the defendant was convicted of,

17. The defendant’s motion for directed verdict should have been sustained as the
Commonwealth presented no direct evidence that Mr. White was directly involved in the shooting
of Pamela Armstrong. Strong evidence was presented that indicated that therg was no possible
way to determine when the semen and DNA was deposited into the victim’s underwear.
Additionally, there was no evidence presented of forcible compulsion to prove a rape. There was

no evidence presented to prove a murder weapon or of that murder weapon having any connection

to the defendant. Consequently,

A~ 63
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mistrial should have been sustained.

18. The prosecutor’s argument to the jury during the guilt/innocence was improper because
the argument referenced the previous murders of Deborah Miles and Yolanda Swéeney. The
prosecutor’s references to the other two murders violated the court’s previous admonition to the
jury that the evidence could only be used for modus operandi. Osborne v. Commonwealth, 867

S.W. 484 (Ky.App. 1993)(held that the misuse of evidence of limited admissibility can constitute

reversible error.)

19. The prosecutor’s argument to the jury during the guilt/innocence was improper. During
the closing argument, the Commonwealth argued that Roger Ellington Was interviewed by the jury
during his testimony at the trial. The prosecutor walked onto the “witness stand” during these
comments and informed the jury that Mr. Ellington was interviewed in open court, under oath.
This reference was improper because it essentially was an indirect comment on the defendant’s
decision ﬂot to testify in violation of his Fifth Amendment right to remain silent. Additionally, it

was improper bolstering of the credibility of a witness.

20. The prosecutor’s opening statement during the sentencing portion of the trial was

improper because it referred to the murders of Deborah Miles and Yolanda Sweeney as “the

defendant’s other two deadly works of art.” Again, these sort of references were inflammatory

and improper and caused the jury to consider that evidence for more than the court authorized it to

be used pursuant to KRE 404(b).

21. The defendant was denied a fair trial and should be granted a new trial, including a new

sentencing hearing, based upon the improper argument of the prosecutor during ‘the

Commonwealth’s argument to the jury during the sentencing portion of the trial. The prosecutor

referred to the acts that Mr. White was convicted of as “genocide.” This argument was improper é 69
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and the mistrial that was requested by counsel should have been granted.

22. The prosecutor’s references to the jury duri'ng the sentencing argument was improper
because the prosecutor asked the jury to consider the evidence that the court had previously
instructed them to consider solely for evidence of modus operandi, or identity, to fix their sentence.
In this case, Mr. White was sentenced to death, not solely for the commission of the Pamela
Armstrong murder but he was also resentenced for the murders of Deborah Miles and Yolanda
Sweeney. In fact, the prosecutor’s references ’;o “genocide” and the prosecutor telling the jury that
the defendant “deserved a gold medal for what he did” suggesting that the jury consider giving
him a gold medal, rather than a silver or a bronze medal, suggested to the jury that they should and
could punish Mr. White, not solely for the murder of Pamela Armstrong, but also for the other two
murders thai he had previously been convicted of and that he had already served his time for.
These arguments were tantamount to the pros.ecution asking the jury “to send a message.” This
type of argument has been considered and frowned upon in Brewer v. Commonwealth, 206 S.-W.3d
343, 351 (Ky. 2006).

23. The prosecution continually made reference to the jury that the semen found on the
victim’s pants was the defendants. However, the evidence that was presented to the jury clearly
illustrated, without any diff“ering interpretation, that the semen that was found on the victim’s pants
was unidentifiable and no match to anyone’s DNA was made, or could be made. Consequently,
the Conunonv‘{ealth’s continued referenc;es to the semen on the pants constituted facts that were
not in evidence. This error was preserved and requires a new trial be granted. See Duncan v,
Commonwealth, 322 S.W.3d 81 (Ky. 2010), where court found that the prosecutor’s depiction, in
cross-examination and closing argument, of the DNA evidence as coﬁclusively identifying the

defendant when in fact the DNA expert testified that there was only a partial match, was
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fundamentally unfair and required reversal.

24. The defendant should be granted a new trial, including a new sentencing hearing,

because the jury did not properly find an aggravating circumstance sufficient to support a death

sentence. The statutory authority for a death sentence requires the fact-finder to find beyond a -

reasonable doubt that the murder was committed while the defendant “was in the commission of a
rape.” In this case, the jury simply found “RAPE.” This was improper and violates the defendant’s
right to a fair trial. The finding was unconstitutionally vague and, consequently, the defendant

deserves a new trial, and a new sentencing hearing,

—

25. The court refused to properly admonish the jury during the sentencing phase argument
given by the prosecution. Specifically, the prosecution’s reference to the defense witness, Cleola
Moore, as a “cook.” See Moore v. Commonwealth, 634 S.W.2d 426 (Ky. 1982)(the personal
opinion of the prosecutor as to the character of a witness is no‘t relevant and is‘ not proper.)
Additionally, the Commonwealth’s reference to the crimes committed by Mr. White as “genocide”
and the references to Roger Ellington telling the ;[ruth on the witness stand. These comments were
improper, the court should have declared a mistrial, or at least admonished the jury as to the
improper nature of the comments and instructed them not to consider the comments.

26. The numerous improper statements made by the prosecutor during closing arguments,
both during the guilt/innocence, as well as the sentencing portion of the trial, made the entire
proceedings fundamentally unfair and violated the defendant’s due process rights pursuant to
Section 2 of the Kentucky Constitution al?d the Due Process Clause of the 14" Amendment to the
United States Constitution. As a result, the defendant’s motion for a mistrial should have been

granted. At the very least an admonition should have been provided by the court and, despite the

defendant’s objections and request, that admonition was not given.

9
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27. In the event this court were to determine that each of the individual grounds for a new
trial and/or judgment of acquittal is not sufficient standing alone to warrant a new trial, the
cumulative error that was created due to each of these specific grounds constitute a reason, in and

of itself, sufficient to require the defendant recéive a new trial. ‘See Funk v, Commonwealth, 842

S.W.2d 476 (Ky. 1992).

28. The death sentence should have been removed from the jury as a possible punishment

in this matter based upon the recent opinion of the United States Supreme Court in the case of

Freddie Lee Hall v, F, lorida, rendered May 27, 2014.

The Court in Hall v. Florida, supra, made it more difficult for states to execute prisoners
that claim an intellectual disability. The Court ruled that the State of Florida must api)ly a margin
of error to IQ tests since medical guidelines permi"[_IQ scores to reach as high as 75 based upon
the margin of efror that exists in the festing. The Court had previously ruled in Atkins v. Virginia,
536 U.S. 304 (2002), that a state cannot execute people with intellectual disabilities because it
violates their Eighth Amendment rights against cruel and unusual punishment. Florida’s
intellectual disability statute created a threshold 1Q score of 70 to define “intellectuél disability”
or “mental retar&ation” for the purposes of death penalty eligibility.

The Court in Hall indicated that a “[i]ntellectual disability is a condition, not a number.”
Hall, supra. As such, the Florida court will be required to consider the standard error of

measurement when determining whether a defendant satisfies the clinical definition of intellectual

disability and, therefore, protected from execution.

Kentucky’s law is almost identical to the Florida statute that was ruled unconstitutional by

the Hall court. KRS 532.130 states

(l) An adult, or a minor under eighteen

(18) years of age who may be tried as an adult,
convicted of a crime and subject to

sentencing is referred to in KRS 532.135 and

10 -
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532.140 as a defendant.

(2) A defendant with significant subaverage intellectual functionin
with substantial deficits in adaptive behavior and manifested during the developmental
period is referred to in KRS 532.135 and 532.140 as a seriously mentally retarded

defendant. “Significantly subaverage general intellectual functioning” is defined as an
intelligence quotient (1.Q.) of seventy (70) or below.

g existing concurrently

Consequently, the same analysis used in the Hall opinion could, and should, be used in the case at

bar based on previous testing that the Defendant, Larry Lamont White, has a history of testing that

tests him with a seventy-six (76) 1Q, which the tester indicated was borderline intelligence.

Curiously, the test that was performed on Mr. White was conducted in 1971. That testing

additionally indicates that Mr. White received a head \injury in 1967 from being hit by a car. This
evidence must be heard and the Court must make a ruling to determine whether Mr. White is even
eligible to receive a death sentence based upon his borderline intelligence testing and evidence that
he may have sustained a head injury during his childhood.

As such, the Defendant requests that the Court enter the attached order setting a hearing to
determine whether Mr. White’s IQ is in fact within the standard set by the United States Supreme
Court in Hall v. Florida, supra. Additionally the Defendant requests that the Court determine that
KRS 532.130, and the sentencing scheme set forth therein, is unconstitutional, Finally, the
Defendant requests that the Court preclude the death penalty as a possible sentence that could be

imposed against him in this matter.
WHEREFORE, the defendant moves the Court to grant him a new trial or judgment

notwithstanding the verdict and also moves the Court to grant him a hearing on this motion.

Respectfully Submitted,

Mark G. Hall
119 8. 7% Street 4™ Floor
Louisville, Kentucky 40202

11

A-18

13



(502) 589-0761
(502) 584-0656 Fax

Darren Wolff

2615 Taylorsvill€ Road
Louisville, Ke W ‘
BY_CAPRA SV —

CERTIFICATE OF éRVICE

g

Thereby certify that a true copy of hereof has been served via U.S. Mail, upon the following

persons on this the _4/f— day of Zul—y 2014:
o i

Hon. Mark Baker .

Assistant Commonwealth Attorney

514 West Liberty Street M%
Louisville, Kentucky 40202 )
Cf% / - ‘/ /

G. HALL

o9
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NO: 07-CR-4230 JEFFERSON CIRCUIT COURT

DIVISION TWO
COMMONWEALTH OF KENTUCKY ' PLAINTIFF
V.
LARRY LAMONT WHITE DEFENDANT
OPINION AND ORDER |

This matter comes before the Court on the Defendant’s Motion by counsel for Judgment
Notwithstanding the Verdict and pro se Motion for a New Trial/Motion to Dismiss. The

Commonwealth has filed a response applicable to both motions. Oral arguments were heard on

September 8, 2014 and the issues now stand submitted.

The Defendant was tried by jury commencing on July 14, 2014 through July 28, 2014.

* He was found guilty of Murder and First Degree Rape in the death of Pamela Denise Armstrong.

The jury recommended a twenty year sentence for First Degree Rape and Death on the charge of

Murder. Sentencing is now scheduled for September 26, 2014.

R. Cr. 10.24 states that: Not later than five (5) days after the return of a verdict finding a
defendant guilty of one or more offenses, or after the discharge of the jury following their having

not returned a verdict, a defendant who has moved for a directed verdict of acquittal at the close

.of all the evidence may move to have the verdict set aside and a judgment of acquittal entered, or

for a judgment of acquittal. Likewise, if a defendant has been found guilty under any instruction
to which at the close of all the evidence was not sufficient to support a verdict of guilty under

that instruction, that a defendant may move that to that extent the verdict be set aside and a

judgment of acquittal entered. A motion for a new trial may be joined with this motion.

1
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R.Cr. 10.02 stétes that; (1) Upon motion of a defendant, the court may grant a new trial
for any cause which prevented the defendant from having a fair trial, or if required in the interest
of justice. Of trial was by the court without a jury, the court may vacate the judgment, take
additional testimony an direct the entry of a new judgment. (2) Not later than ten (10) days after
return of the verdict, the court on its own initiative may order a new trial for any reason for
which it might have granted a new trial on motion of a defendant, and in the order shall speciﬁc

the grounds thereﬁfor.” R. Cr. 10.06 provides that such a motion must be served no later than five

i

(5) days after the verdict.

In support of his post-trial motions, the Defendant, by counsel, has made twenty-eight

assignments of error.

1. The Court erred by failing to hold a competency hearing. The Court ordered 'an
evaluation, but it was never carrie& out. The Defendant argues that the Court’s refusal to
hold a hearing violated his rights. However, unlike the case at bar, in Pate v. Robinson,
383 U.S. 375, 86 S. Ct. 836, 15 L. Ed. 815 (1966) counsel made diligent efforts
throughout the trial process to advise the Court on the defendant’s competency issues.
.Indc.:ed, counsel argues that the Defendant’s refusal to participate in the sentencing phase
could have been the result of some mental condition. Hov;'ever, this Court did not refuse
to hold a hearing. As argued by the Commonwealth in its response, it is not mandatory.

\ In Padgett v. Commonwealth, 312 SW 3d 336 (Ky. 2010) the Court held that there must
be substantial evidence of record that the defendant is incompetent in order to require a
hearing. The Common\yealth‘ asserts that the Defendant’s active participation in this

case, by way of filing his own well-considered pro se motions, demonstrate that he was

2
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competent to stand trial. As stated in Windsor v. Commonwealth, 413 SW 3d 568 (Ky.
2010), only where there are reasonable grounds to question a defendant’s competency is a

hearing required. This Court did not err.

. The Court erred by failing to recuse itself based on prior representation of the Defendant,

see Small v. Commonwealth, 617 SW 2d 61 (Ky. App. 1961). It is the Defendant’s

position that he was convicted in that case and that the fact of that conviction was
introduced during the sentencing phase herein, see Woods v. Commonwealth, 793 SW 2d
809 (Ky. 1990). Nevertheless, as asserted by the Commonwealth in its response, the
previous conviction was‘ not in controversy in this case and therefore recusal was not
required, see Matthews v. Commonwealth, 371 SW 3d 743 (Ky. App. 2011). The Court
finds the Small, supra, case to be factually distinguishable in that it involved a judge and
former prosecutor who was to preside over the revocation of the sentence that he offered
to the defendant as prosecutor. Likewise, the Woods supra, case is distinguishable since

that case involved the previous conviction and formed the basis for the trial court’s

recusal.

The Court erred by permitting the Court to introduce evidence pursuant to KRE 404 (b).
It is the Defendant’s position that he was unavoidably prejudiced by ‘;he introduction of
his previous Murder convictions, see Clay v. Comonwealth, (a drug case) 818 SW 2d 264
(Ky. 1991); Commonwealth v. Ramsey, (DUI case) 920 SW 2d 526 (Ky. 1996). As the
Commonwealth noted in its response, this issue was thoroughly litigated prior to trial.
This Court stands by the propriety of its previous ruling and incorporates those

authorities relied upon in its previous Opinion. The cases cited by the Defendant are

3
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distinguishable. Clay involves a drug conviction and Ramsey involves a DUI “*, While
.the evidence of prior convictions was not proper in the guilt phase of the trial, it was
proper in the sentencing phase. However, this is not the situation in the case at bar, since
prior conviction evidence in this case is admissible only for‘the purpose of showing

modus operandi and the jury was so admonished.

. The Court erred by failing to allow the defense to voir dire the prospective jurors

regarding his prior convictions. The case of Hayes v. Commonwealth, 175. SW 3d 574
(Ky. 2005), cited by the Defendant involves two separate issues. The previous
‘convictions useci in Hayes were, similar to convictions herein, for the purpose of showing
motive, intent or plan and not to show guilt by demonstrating that the Defendant acted in
conformity with bad character. Moreover, in Hayes, the defense sought to voir dire the
jury about the defendant’s refusal to testify and not about the effect of the prior
convictions. As submitted by the Commonwealth, the extent of voir dire is in the sound
discretion of the trial court, see Péllini v. Commonwealth, 172 SW 3d 418 (Ky. 2005);

Woodall v. Commonwealth, 63 SW 3d 104 (Ky. 2001).

. The Court erred by excusing jurors who had reservations about the death penalty but

retaining others who favored the death penalty over a term of years. However, the
Defendant has failed to identify any such biased jurors and therefore the Coﬁrt is without
a basis to evaluate the Defendant’s claim. The Court 'has discretion to order a new trial
where it is shown that the Defendant did not have a fair trial and bias of a juror is shown,

see Combs v. Commonwealth, 356 SW 2d 761 (Ky. 1962). There has been no such

showing herein.
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6.

10.

The Court erred by failing ‘to grant the Defendant’s motion for a mistrial based on
publicity the morning of trial. The Court gave the prospective jurors an admonition on
this issue and no jurors who had preconceived ideas based on the news story have been

identified, see Wood v. Commonwealth, 178 SW 3d 500 (Ky. 2005).

The Court erred by denying the Defendant additional peremptory challenges. Relying on
the authority set forth in Woodall v. Commonwealth, 63 SW 3d 104 (Ky. 2001), the
Commonwealth argues that the Defendant wés given just as many strikes to exercise as

the Commonwealth. Indeed, the challenges were allocated as set forth in R. Cr. 9.40 (1)

and (2).

The Court erred by failing to sequester the jury between the guilt and sentencing phases.

The Commonwealth notes that this matter is in the sound discretion of the trial judge, see
Bowling v. Commonwealth, 942 SW 2d 293 (Ky. 1997). This is an issue of judicial
discretion and the Court found no basis ‘which would warrant restricting the jurors’

iiberty.

The Court erred by failing to suppress the fruits of the traffic stop that yielded the cigar
butt used to obtain the Defendant’s DNA. This issue was litigated prior to trial and the
Court found that no basis for suppression. This Court stands by the propriety of its

previous ruling and incorporates those authorities relied upon in its previous Opinion.

The Court erred by failing to dismiss the Indictment on speedy trial grounds. The
Commonwealth notes that the case of Dunaway v. Commonwealth, 60 SW 3d 563 (Ky.)

sets forth the factors to be considered by a trial court in determining whether dismissal
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12.

13.

bas;:d on failure to grant a speedy trial. These are: 1) the length of the delay; 2) the
reason for the delay; 3) whether the right has been asserted; and 4) prejudice caused by
the delay. The Commonwealth submits that all the delays herein have been the result of
the Defendant’s conduct in repeatedly terminating assigned counsel. This Court stands

by the propriety of its previous ruling and incorporates those authorities relied upon in its

previous Opinion.

The Court erred by permitting the Commonwealth to introduce the victim’s autopsy
results through Dr. Mary Corey, although she was not the medical examiner at the time
the autopsy was performed. The Commonwealth notes that Dr. Corey’s qualifications

pursuant to KRE 701 and 703 were not questioned at trial. The Court finds that the

evidence was properly introduced.

The Court erred by overruling the Defendant’s motion for a mistrial based on the
testimony of Robert Grevious about the neighborhood where the victim’s body was
discovered. As argued by the Commonwealth, the Defendant cites no authority for this
allegation of error. As in any case, the Court analyzes evidence based on the standards

set forth in KRE 403. Based on this standard, the Court did not err.

The Court erred by overruling the Defendant’s objection to the introduction of 1983
photographs of Pamela Armstrong’s children. The Defendant asserts that it was not
proper to introduce this type of evidence in the guilt phase. Victim humanization has
long been recognized as a permissible basis for the introduction of such photos, see
Adkins v. Commonwealth, 96 SW 3d 779 (Ky. 2003); Love v. Commonwealth, 55 SW 3d

816 (Ky. 2001). Also, as argued by the Commonwealth, these photos illustrate in a
6
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14.

15.

graphic way the reason that Pamela Armstrong’s children are unable to remember facts

and circumstances surrounding the crime.

The Court erred by failing to exclude evidence for which the Commonwealth had not
shown the chain of custody. Such items include, the victim’s panties, cuttings from the
panties, the DNA of the Defendant, the rape Kkit, keys and identification. The
Commonwealth argues that it need ﬂot show a perfect chain of custody, as long as th;are
is persuasive evidence that the reasonable probability is that the evidence has not been
altered, see'Helphenstine v Commonwealth, 423 SW 3d 708 (Ky. 2014). As asserted by
the Commonwealth, any gaps in the chain of custody go to the weight of such evidence

and not its admissibility.

The Court erred by failing to give a missing evidence instruction as to the lost food stamp"
manifest and TARC schedule from the crime scene. The Defendant contends that these
items could be exculpatory as described in Brady v. Maryland, 373 U.S. 83, 83 S. Ct.
1194, 10 L. Ed. 215 (1963). Sweatt v. Commonwealth, 550 SW 2d 520 (Ky. 1977) is
distinguishable in that it involved the identification of another as the assailant. Clearly,
the case at bar is a closer call. Pursuant to Couthard v. Comonwealth, 230 SW 3d 572
(Ky. 2007), such an instrucﬁon is required only where the failure to preserve the evidence
is intentional and the evidence was potentially exculpatory. Although the Defendant
contends that the evidence could have been exculpatory, there is no allegation that either

law enforcement or agents of the Commonwealth intentionally disposed of it or otherwise

allowed it to disappear.
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The Court erred by preventing the Defendant from putting forth an “alternative
perpetrator” defense by limiting his cross-examination of Detective Wilson regarding
potential suspects and their criminal history. A criminal defendant has the right to
present exculpatory evidence. However, the Court may infringe upon that right where
the alternative theory is “unsupported, speculative. or far-fetched.” Dickerson v.
Commonwealth, 174 SW 3d 45‘1 (Ky. 2005). It is the Commonwealth’s position that the
door to such cross-e;(amination was open, see Moore v. Commonwealth, 983 SW 2d 479
(Ky. 1998).1 The Court concludes that its ruling was proper, since there was no
significant proof oﬁ the issue of an alternative perpetrator and additional questioning

would have been a mere fishing expedition.

The Court erred by failing to direct a verdict of acquittal on the grounds that there was no
direct evidence that he was involved in Pamela Armstrong’s shooting. There was no way
to determine when the semen (DNA) was deposited on her underwear. There was no
evidence of forcible compulsion. There was no evidence presented regarding the murder

weapon. This Court stands by the propriety of its previous ruling.

The Court erred by permitting prosecutorial misconduct with regard to statements made
in the Commonwealth’s argument regarding the previous murders. Although the Court
allowed the introduction of those convictions to show modus operandi, the Defendant

asserts that the Commonwealth went farther, see Osborne v. Commonwealth, 867 SW 2d

484 (Ky. App. 1983). The Commonwealth denies exceeding the scope of the allowed use

of the previous murders. There have been no citations to the record with regard to any

specific instances of prosecutorial misconduct and the Court has no independent

8
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22.

recollection that the convictions were used for any other purpose than to show a unique

criminal signature.

. The Court erred by permitting prosecutorial misconduct with regard to Roger Ellington’s

testimony. It is the Defendant’s position that the Commonwealth used Ellington’s
testimony as a way to draw attention to the Defendant’s decision not fo testify. The
Commonwealth indicates that it was at all times aware of its obligation to respect the

Defendant’s right to remain silent, see Ordway v. Commonwealth, 391 SW 3d 762 (Ky.
2013).

The Court erred by permitting prosecutorial misconduct in the Commonwealth’s opening
statement when Mr. Baker referred to the Defendant’s “deadly works of art.” The
Commonwealth states that it is entitled to wide latitude in regard to closings, see Brewer

v. Commonwealth, 206 SW 3d 343 (Ky. 2006). The Court finds that the prosecution did

not exceed proper boundaries.

The Court erred by permitting prosecutorial misconduct in the sentencing phase by
referring to the Defendant’s “genocide.” The Defendant argues that a mistrial should
have occurred. The Commonwealth states that it is entitled to wide latitude in regard to

closings, see Brewer, supra. The Court finds that the prosecution did not exceed proper

boundaries.

The Court erred by permitting the Commonwealth to urge the jurors to consider the

previous murders beyond the limited scope (i.e. modus operandi) ordered by the Court,

A-17Y
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25.

26.

see Brewer, supra. The Court finds that the prosecution did not exceed proper

boundaries.

The Court erred by permitting prosecutorial misconduct by referring to the DNA found
on the pants. The Defendant asserts that the DNA was unidentifiable and certainly not
his. The Commonwealth states that it is entitled to wide latitude in regard to closings, see

Brewer, supra.. The Court finds that the prosecution did not exceed proper boundaries.

The Court erred by accepting the jury’s verdict when the jury did not find an aggravator.
The jurors found that the Defendant committed “Rape” but did not find that the Murder
was perpetrated “in the commission of the Rape.” It is the Commonwealth’s position that
the jury’s finding was not unconstitutional. The Commonwealth asserts that the jurors

were properly instructed, see Dunlap v. Commonwealth, 435 SW 3d 537 (Ky. 2013).

The Court erred by permitting the Commonwealth to refer to Cleola Moore as a “cook,”
see Moore v. Commonwealth, 634 SW 2d 426 (Ky. 1982). The Commonwealth reiterates
that it is entitled to wide latitude in regard to closings, see Erewer, supra. The cases cited
indicate that the prosecutor should not express a personal opinion of a witness’ character.
However, in this case, the word “cook” is merely descriptive without any reflection on

her character. The Court finds that the prosecution did not exceed proper boundaries.

The Court erred by permitting the Commonwealth from referencing the Defendant’s
previous statements without the Court’s admonition.” The Commonwealth states, once
again, that it is entitled to wide latitude in regard to closings, see Brewer, supra. The

Court finds that the prosecution did not exceed proper boundaries.

10
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27.The Court’s errors accumulated such that a new trial is necessary, see
Funk v. Commonwealth, 842 SW 2d 476 (Ky. 1992). The Commonwealth asserts that
cumulative error can only serve as the basis for a new trial where individual errors are
substantial or prejudicial, see Epperson v. Commonwealth, 197 SW 3d 46 (Ky. 2006).
The case at bar is distinguishable from Funk, which involved the admission of grisly

photos, the broad use of a prior conviction and the withholding of exculpatory evidence.

28. The Court erred by failing to hold a hearing pursuant to KRS 532.130 to determine
whether his IQ, as established in 1971, was sufficiently low to preclude the death penalty
as a possible sentence based on the authority set forth in Hall v. Florida, 572
U.S.__ (2014). The Commonwealth notes that there was no pretrial motion to exclude
the death penalty based on the level of the Defendant’s intelligence. However, the
Commonwealth argues that, based on Hall, it takes more than merely a showing of
borderline intelligence to eliminate the death penalty. The Defendant has cited no other

evidence regarding any impairment.

In support of the post-trial motions, the Defendant, pro se, has made seven assignments of”~

crror:

1. The Defendant argues that the Commonwealth failed to prove Rape as an aggravator. In
Brown v. Commonwealth, 313 SW 3d 577 (Ky. 2010), the Court held that acquittal of the
death penalty only occurs where the Commonwealth fails to show the “existence of an
aggravatof ‘[Emphasis added].” While the verdict form does not state that the jury found

the Defendant guilty of Murder “in the commission” of a Rape, it did find him guilty of

Murder and Rape in the same time and place and with the same victim. 8&[0
11
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2. The Defendant argues that the Commonwealth failed to introduce evidence of sexual
.intercourse. His DNA was found in and on the victim. This evidence is clearly
probative. The Defendant did not assert that he had consensual sexual relations with the

victim. Therefore, it was permissible for the jury to infer that the DNA was forcibly

injected into her. This Court did not err.

3. The Defendant argues that the Commonwealth failed to prove Murder. The jury was
properly instructed under Instruction No.1, that the Defendant “killed Pamela Armstrong
by shooting her with a handgun; AND B. That in so doing, he caused the death of Pamela
Armstrong intentionally.” In Potts v. Commonwealth, 172 S.W.3d 345 (Ky. 2005) the
Court cited Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979),
wherein the United States Supreme Court stated that, “the relevant question is whether,
after viewing the evidence in the light most favorable to the prosecution, any rational trier
of fact qould have found the essential elements of the crime beyond a reagonable doubt.”
The Commonwealth set forth evidence on each of the elements set forth in the Court’s
instructions to the jury and therefore, ‘there' has been no error as to either the Rape or

Murder verdicts.

[

4. The Defendant argues that the Court’s ruling pennitting the use of KRE 404 (b) evidence

in the form of the previous Murder convictions was prejudicial in spite of the Court’s

admonition not to consider it as substantive evidence of guilt. This issue was thoroughly
litigated before trial, not once but twice. 'The prejudicial effect of the prior convictions

- was clearly outweighed by their probative value, KRE 403. - 8 02’7
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5. The Defendant argues that the Commonwealth, in its closing argument, should not have
been permitted to urge the jurors to use their “common sense.” As previously noted, the

Commonwealth has wide latitude in regard to closing arguments, see Brewer, supra.

6. The Defendant argues that the Court’s instruction on Rape was deficient pursuant to KRS
510.040 (1) (a), see Yates v. Commonwealth, 430 SW 3d 883 (Ky. 2014). This Court’s
Instructlon No. 2 in the guilt phase of the trial 1ndlcates that the jury “must believe from
the evidence, beyond a reasonable doubt” that the Defendant “engaged in sexual
intercourse with Pamela Armstrong; AND B. That he did so by forcible compulsion.” It
is the Defendant’s position that “lack of consent” is an essential element of the crime,
without which he may not stand convicted. However, those words only appear in the
statute in the alternative and as applicable to those incapable of consent because of their

status as helpless or younger than 12. Therefore, they would not apply to this fact

situation.

7. The Defendant argues that the sum of the cumulative error in the proceedings warrant a

new trial pursuant to R. Cr. 10.26, see Potts, supra. This Court finds that there has been

no “manifest injustice.”

The decision as to whether or not to grant a new trial rests in the sound discretion of the trial
judge, see Pennington v. Commonwealth, 220 SW 2d 761 (Ky. 1949). The Court having
reviewed the arguments of the Defendant and his counsel, as well as the response of the

Commonwealth, and having reviewed all cited authority as set out herein;

13
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IT IS HEREBY ORDERED AND ADJUDGED that the Defendant’s motion, by counsel,

for a new trial and/or for judgment notwithstanding the verdict is DENIED.

IT IS FURTHER ORDERED that the Defendant’s motion, pro se, for a new trial and/or

to dismiss is DENIED. \
ENTESED 4 LT
DAVID L M7 o CLERK L
i
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JEFFERSON CIRCUIT COURT
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COMMONWEALTH OF KENTUCKY

PLAINTIFF
V. P :
LARR'_Y LAMONT WHITE DEFENDANT
MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'’S
MOTION TO SUPPRESS EVIDENCE
L Factual Background

On January 31, 2006, Detective Larry Carroll and Sergeant Denny Butler of the LMPD

Intelligence Unit discussed “the possibility of covertly obtaining the suspect’s DNA standards for
the purpose of conducting comparative DNA analysis with previously submitted evidence from
this case.” (Discovery Materials, p.13. (Attached as Exhibit A.)) Asaresult of this discussi(;n, on
February 21, 2006, Louisville Metro Police Detective (William) Hibbs, along with Detective
(Aaron) Crowell, established surveillance on the defendant at his home located on 6700 Vandre
Avenue in Louisville, Kentucky. During this surveillance, they observed a 1988 Lincoln Towncar
(KY Registration 477-AKE) pull into Mr. White’s driveway, they observed Mr. White exit his
hqrne and get into the passenger seat of the vehicle, and they observed the car drive away. The
officers immediately pulled the Towncar over for an alleged “speeding violation.”

“A traffic stop was initiated on the aforementioned vehicle regarding a speeding
violation. During this encounter, it was determined that the suspect was a passenger
in the vehicle, and, was smoking a cigar. While standing beside the vehicle the cigar
was placed onto the roof of the violator’s vehicle. According to Det. Hibbs, the
cigar fell onto the pavement, at which time the suspect did not attempt to retrieve

it. Det. Hibbs discreetly retrieved the cigar and placed it in a brown paper bag prior
to transporting it to the LMPD Homicide Office.”
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(Discovery Materials at 14). This cigar was then turned over to Det. Carroll and sent to the
laboratory to be tested.

Curiously, there is absolutely no mention in the discovery materials and the synopsis of the
collection drafted by Detective Carroll of the name of the driver that was driving the vehicle at the
time of the traffic stop. -The synopsis does not mention what specific traffic violation the driver of
the vehicle allegedly committed. The syﬁopsis simply states a “speeding violation.” Neither the
synopsis nor the volumes of discovery provided by the Commonwealth mention whether or not
the driver of the vehicle was actually given a traffic citation at the time of the stop for this alleged
“speeding violat‘ion.” Testimony provided by Sergeant Aaron Crowell and Detective William

Hibbs during the hearing on this motion prove that no citation was issued to the driver of the

|
i
i
i
i
B
i
B
I Towncar for the alleged “speeding violation.” Mr. White was immediately removed from the
passenger side of the vehicle and frisked. The stated reason for this action was that Sergeant
I Crowell believedlthat Mr. White had an outstanding bench warrant for a court appearance that he
I had missed the day prior. The facts illustrate that this reason was fabricated.
The laboratory testing conducted on the cigar was used to prepare a DNA standard of Mr.
l White. This standard was then compared to samples taken during the collection of evidence of the
E Pamela Armstrong death. Mr. White’s DNA apparently matched a sample aﬁd this information
l was placed in an affidavit for a search warrant wherein a search warrant was issued and Mr.
White’s DNA was collected and tested. Mr. White asserts that the traffic stop was illegal, that
: removing him from the passenger seat was illegal and, that the information contair;ed in the search
i

warrant affidavit was obtained based upon the illegal stop and collection of evidence. Therefore,

all evidence of the cigar, and the results from the search warrant should be suppressed because it

is evidence collected from the “fruit of the poisonous tree.”

E ' 416
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I1I. Discussion

A. Standing

As a passenger in the vehicle, the defendant has standing to challenge the legality of the
initial stop of the vehicle. Brendlin v. California, 551 U.S. 249, 127 S.Ct. 2400, 2408 (2007)(“°’If
either the stopping of the car, the length of the passenger’s detention thereafter, or the passenger’s
removal from it are unreasonable in a Fourth Amendment sense, then surely the passenger has
standing to object to those constitutional violations and to have suppressed any evidence found in
the car which is their fruit.””> ((quoting 6 Wayne R. LaFave, Search and Seizuré: A Treatise on the
Fourth Amendmgnt § 11.3(e), at 194-95 (4th ed. 2004 and Supp. 2007)).

In the instant case, the defendant was a passenger in the vehicle at the time of the traffic
stop that occurred on February 21, 2006. He, therefore, has standing to bring the motion to

challenge the legality of the stop. Id. at 2410 ([the defendant] "was seized from the moment [the

driver's] car came to a halt on the side of the road," Id. at 2410. See also Commonwealth v. Morgan,

248 5.W.3d 538, 540 n. 1 (Ky.2008) ("As a preliminary matter, we note that even though Morgan
was only a passenger in the car, she nonetheless has standing to challenge the legality of the initial
stop of the vehicle."))

B. Legitimacy of the Traffic Stop

The Fourth Amendmen/t to the United States Constitution provides:

The right of the people to be secure in their persons, houses, papers, and effects
against unreasonable searches and seizures, shall not be violated, and no warrants
shall issue, but upon probable cause, supported by oath or affirmation, and

particularly describing the place to be searched, and the person or thlngs to be
seized.

U.S. Const. Fourth Amendment.

3 Y7
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Similarly, the Kentucky General Assembly provided for this i)rotection in § 10 of the

Kentucky Constitution:

The people shall be secure in their persons, houses, papers and possessions, from
unreasonable search and seizure; and no warrant shall issue to search any place, or
seize any person or thing, without describing them as nearly as may be, nor
without probable cause supported by oath or affirmation.

The Supreme Court of Kentucky has ruled, “[t]he [ex¢lusionary] rule extends to the direct
as well as to the indirect products of official misconduct. Thus, evidence cannot be admitted
against an accused if the evidence is derivative of the original illegality, i.e. is ‘tainted’ or the

proverbial ‘fruit of the poisonous tree.”” Wilson v. Commonwealth, 37 S.W.3d 745, 748 (Ky.

. 2001)(internal footnotes omitted). The Court has further emphasized that “[i]t is fundamental that

all searches without a warrant are unreasonable unless it can be shown that they come within one
of the exceptions to the rule that a search must be made pursuant to a valid warrant.” Cook v.
Commonwealth, 826 S.W.2d 329, 331 (Ky. 2002); see also Owens, 291 S.W.3d at 707. One such
recognized exception is the “automobile exception,” which permits an officer to search a
legitimately stopped automobile where there is probable cause that contraband or evidence of a
crime may be in a vehicle. Morton v. C'ommonwealth, 232 S8.W.3d 566, 569 (Ky. App. 2007). The
Commonwealth has the burden of proving that a warrantless search was justifiable under this
exception. Gray V. Commonwealth, 28 S.W.3d 316, 318 (Ky. App. 2000).

A proper traffic stop must be supported by "articulable reasonable suspicion of criminal
activity." Chavies v. Commonwéalth, 354 S.W.3d 103, 108 (Ky. 2011). It must be supported by
the same level of suspicion required to justify seizure of a person pursuant to Terry v. Ohio, 392
U.S. 1, 88 8.Ct. 1868, 20 L.Ed.2d 889 (1968). Id. Terry held that "in justifying the particular
intrusion the police officer must be able to point to specific and articulable facts which, taken

together with rational inferences from those facts, reasonably warrant that intrusion." Id. at 392
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U.S. at 21, 88 S.Ct. at 1880. The standard is a safeguard against "intrusions upon constitutionally
guaranteed rights based on nothing more substantial than inarticulate hunches[.]" Id. at 22, S.Ct.
at 1880. In Bauder v. Commonwealth,299 S.W.3d 588, 591 (Ky. 2009) (internal citations omitted),

our Supreme Court elaborated on this concept as follows:

the stop of an automobile and the resulting detention of the driver are unreasonable, under
the Fourth Amendment, absent a reasonable, articulable suspicion that the driver is

unlicensed, or that the automobile is not registered, or that either the vehicle or an occupant
is otherwise subject to seizure for violation of the law.

An initial stop of a véhicle may be lawful and supported by probable cause if an officer
actually witnessed the driver commit a traffic violation. Ward v. Commonwealth, 345 S.W.3d 252
(Ky. App. 2011). “[A]n officer who has probable cause to believe a civil traffic violation has
occurred may stop a vehicle regardiess of his c;r her subjective motivation in doing so.” Wilson v.
Commonwealth, 37 SW.3d 745, 749 (Ky. 2001). Thus, an officer’s subjective motivation does
not invalidate a traffic stop provided it had a valid basis and that the stop was conducted within
the bounds of the law. See Wilson, 37 S.W.3d at 749, Therefore, this Court must consider whether
the stop had a valid basis, was the stop conducted within the bounds of the law, and waé there a
reasonable, articulable suspicion to support the stop. This Court must make this finding based on
the reliability of the officers testimony. (Citation.)

Sergeant Aaron Crowell was calléd by :the Commonwealth during the hearing of this matter
and testified that his job was to covertly oﬁtain Mr. White’s DNA. Sergeant Crowell testified that
that he believed he had the right to pull Larry White from the vehicle based upon his be;lief thata
bench warrant may have been outstanding for Mr. White. Detective Crowell testified on direct-

examination as follows:

Q: What was your recollection of that court date that you had on this defendant on the
day of or day before?
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A: At the set time myself and the prosecutor were present, Mr. White nor an attorney

were present on his behalf. So it was my understanding when I left the courthouse
that day a circuit court warrant was being issued for Mr. White.
(Direct Examination of Sergeant Aaron Crowell, October '7, 2013, 11:34:30.)
Q: Do you have any first-hand knowledge of why th.e warrant did not go out?

A: From my understanding later in the day an attorney representing Mr. White did

come to the courthouse and was able, I don’t know what the process was, of whether
the warrant was beginning to be issued or not, but the defense attorney’s presence
sufficed to get a new date so there was no warrant issued.

(Direct Examination of Sergeant Aaron Crowell, October 7, 2014, 11:36:54.)

Upon cross-examination, Sergeant Crowell was questioned as to whether he was actually
in court the day in question and Sergeant Crowell testified that he was. (Cross Examination of
Sergeant Crowell, October 7, 2014.) Yet Sergeant Crowell’s original testimony indicated that he
was unsure of even when the circuit court hearing took place, whether it occurred the day prior or
the day of the traffic stop.

Nonetheless, despite his assertions to the contrary, Sergeant Crowell was not in Court for
Larry White’s circuit court pretrial and his “belief” that a bench warrant had issued for Mr. White

was used solely to assert probable cause to make the stop and remove Mr. White from the

passenger seat of the Towncar. As illustrated in the videotaped proceedings that were conducted

on February 20, 2006, which began at approximately 9:10 a.m., (the videotaped proceedings were

entered into evidence for the purpose of this motion), Mr. White was present for his hearing énd
the Court did not issue a warrant for him. Sergeant Crowell testified that Mr. White’s lawyer
appeared later in the day and the warrant was not issued based on Mr. White’s lawyer getting a
new date. (Hearing testimony, supra at 11:36:54.) The Courtnet printout of the case proceedings
indicate that the hearing was scheduled for February 20, 2006, at 9:00 a.m. (See attached courtnet

printout set forth at Exhibit 1to this Memorandum.) The videotaped hearing clearly shows that

; - 420
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Mr. White, his attorney, the prosecutor, the sheriff deputy and the judge were all present in court

and that the hearing took place at approximately 9:10 am. (Right on time in circuit court

standards.) In fact, the only party to the proceeding on February 20, 2006, that was not present

was Sergeant Crowell. Consequently, his asserted reason for pulling Mr. White from the passenger

side of the vehicle was clearly fabricated for the purpose of creating a reason for removing Larry

White from the Towncar.

In addition to the obvious fabrication of the outstanding warrant issue, Sergeant Crowell

also testified that the only way he was able to specifically determine whether the Judge issued a

bench warrant for Mr. White was for him to rﬁake a call to NCIC; however, he testified that he

could only do so if Mr. White was in his presence.

Q:

ZR R Rz

So you are telling the Court that you cannot determine whether a person has a
warrant outstanding unless the person is in your presence.

I said confirm the warrant.

But you would know whether there was a warrant was outstanding.

Not always, sir.

Not always.

If one’s been entered and it hits courtnet, which now we have e-warrants and
everything, at that point we did not. So if it’s not in courtnet, and like I said this
was within a day or so it may have even been the same day, the warrant would not
have hit courtnet yet so the only way I could confirm the presence of that warrant
was either a.) contact the judge directly and see if it had been issued or have that
person present and run them through the radio system.

(Direct Examination of Sergeant Crowell, October 7, 2014, 11:44:30 — 11:45:40.)

Q:

Az

To summarize, you had the opportunity and the ability to determine whether there
was a warrant prior to pulling Mr. White over. Correct?

I believe I've been clear on this. No sir. I could not 100% say whether he did or did

not without him being personally in front of me and running him on the radio
system.

A-f lqlf)
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(Cross Examination of Sergeant Crowell, October 7, 2013, 11:46:32 — 11:46:53.)

This testimony, however, was disputed by Detective Hibbs during his examination in this

suppression hearing.

Q: My question though is really more general. In your four years, if you were assigned
- to do a task like you were assigned to do. Isn’t it something that you would want to

know whether the person you were going to surveille and investigate had a warrant
outstanding. '

A: Um hmm. Yes sir.

Q: ... if you are assigned to go to someone’s house to look up something, whatever it
might be, as you sit here today during your experience you have the tools and the

ability to determine whether that person has a warrant outstanding for them before
you ever leave the station. Correct?

A Yes we do.
(Direct'Examination of Detective Hibbs , 12:27:00 — 12:28:12.)

Equally as important to the Court’s analysis is the testimony provided by Sergeant Crowell
and Detective Hibbs as to who actually called NCIC to check on whether a warrant was outstanding
for Mr. White. Despite repeated attempts, there was no definitive testimony provided by the
Officers that NCIC was actually called and checked during the stop. Sergeant Crowell testified:

Q: Did you go back to the car to see if there was a warrant issued for his arrest or did
Detective Hibbs. Do you remember?

A: No sir. I do not.
(Cross Examination of Sergeant Crowell, October 7, 2013, 12:07:30.) -

A: I don’t think I’ve said anything of the kind sir. I didn’t acknowledge that I either

- went to a vehicle to run him or I didn’t. Nor did I say that I left him at any time.
So. ,

Q: So, then, let’s back up. What did you do? That’s what I was trying to figure out.
What did you do with Mr. White?

o 40
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A: I think I’ve been very clear on that. Sir. I don’t specifically recall. One of us ran
him and the driver. One of us would’ve stayed with him. I don’t recall which one
it was. There would’ve been no reason'to have to go back to the vehicle to do so.
We have portable radios on us we could’ve done it standing right next to him.

(Cross Examination of Sergeant Crowell, October 7,2013,12:11:15-12:11:45.)

Detective Hibbs clearly asserted that he did not make the call to NCIC to check on the status of

any warrants for Larry White.

Q: Ok. And that’s your recollection as you sit here today. You were in the back by the
rear of the vehicle Mr. White was the passenger in that you wouldn’t have gone to
the phone because you don’t recall doing that?

A: If ’'m dealing with somebody my hands are free. So I don’t know whether Crowell
was involved or was the one on the phone calling NCIC or on the radio with NCIC.
I remember being at the rear of the vehicle with Mr. White.
(Direct Examination of Detective Hibbs, October 7, 2013 hearing, 12:34:45 — 12:35:08.)
In this case, the officer’s testified that their sole reason for making the traffic stop was to

obtain something that may contain Larry White’s DNA — a reason that had absolutely nothing to

do with a speeding violation. (See hearing of 10/7/2013, Direct Examination of Sergeant Crowell,

at 11:33:30.)

Q: Who was the prosecutor that prosecuted Mr. White on that case that he missed court
on? Do you know? '

A: I don’t recall.

Q: Regardless of who that person was, you would agree with me that you very well
could have contacted the Commonwealth Attorney, spoken to that prosecutor to
determine whether in fact a warrant was issued. Right?

A: Sir, whether there was a warrant issued or not our mission was the same. And we
would’ve conducted the same activity.

(Cross Examination of Sergeant Crowell, October 7, 2014, 11:43:40.)

Q: Assuming that you knew that there was no warrant outstanding for Mr. White at
that time, your job was still the same, you were to go surveille Mr. White and then

. | 415
- A-19%




-
find some evidence of his DNA in some manner, some fashion, covertly, without
his knowledge. Correct?

A: Correct.

(Cross Examination of Sergeant Crowell, October 7, 2014, 11:47:00.)

As indicated previously, the Commonwealth cannot produce, nor have they offered, any
substantive evidence that supports the validity of the initial traffic stop at issue in this matter. In
fact, the only mention of the stop and its purpose in the provided discovery ackﬂowledges that the
purpose of the stop was the covert collection of Mr. White’s DNA. In the event the probable cause
to make the stop was in fact the alleged traffic violation committed by the driver of the vehicle,
the Court should consider the fact that absolutely no evidence was provided to Mr. White that
supports this rather innocuous proposition, i.e. that the vehicle was speeding and violating a traffic
law. Query, if, in fact, the vehiclg was stopped for speeding wguldn’t the detectives ensure that a
citation was issued to the driver of the \;ehjcle in order to secure the reasonableness and lawfulness
6f the initial stop for future review? Of course he would. But in this case the officer did not issue
a citation and as a result the Commonwealth cannot provide one shred of evidence to support the
validity of the initial stop. Consequently, the Court must rule as a matter of law that the stop was

illegal in violation of the Defendant’s constitutional rights.

The Evidence Collected from the Search Warrant Obtained by Detective Timothy
Hightower should be suppressed as the information contained in the search warrant
affidavit was obtained from the illegal traffic stop and the illegal detention of Larry White

The information that was placed in the search warrant affidavit was based upon illegally

obtained evidence that was collected during the illegal traffic stop and illegal detention of Larry

White and, therefore, should be suppressed as “fruit of the poisonous tree,” See Wilson v.

Commonwealth, supra.

2
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During the suppression hearing testimony provided by Detective Timothy Hightower,
Detective Hightower, without equivocation, stated that prior to February 21, 2006, (the date the
cigar was illegally obtained), he did not believe that he had enough evidence to put into a search
warrant affidavit to sup.port the issuance of a search warrant. Consequently, if the Court rules that
the traffic stop and the removal and detention of Larry White was illegal, then the Court must
suppress the search warrant and the evidence collected therefrom because the search warrant was
obtained using illegally obtained information.

Conclusion

The Louisville Metro police officers knew that there was no valid basis for an independent
magistrate to issue a search warranf based on the investigation that had previously been conducted
and the information that the police had in their possession prior to the collection of the cigar during
the traffic stop on February 21, 2006. Consequently, the officers had to resort to “covert” methods.

The Commonwealth’s asserted reasons for the stop and the removal and detention of Larry
White are unreliable and possibly fabricated. Prior to the hearing of this matter there was no reason
given at all for removing Larry White from the car. The narrati\;e from Detective Carroll provided
in discovery simply stated that the vehicle was stopped for a “speeding violation” and while
standing next to the‘ vehicle the cigar was placed on the roof of the vehicle. The vagueness of the .
details initially provided coupled with the specific evidence presented that refutes the officers
stated reasons, illustrate the inherent untrustwérthiness of the collection of the cigar.

For these reasons, the Defendant’s Motion to Suppréss should be GRANTED and all
evidence seized as a result of this stop, including the cigar used for DNA analysis and all evidence

collected as a result of the resulting search warrant, should be EXCLUDED as fruit of the

" 495
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poisonous tree. See Epps v. Commonwealth, 295 S.W.3d 807 (Ky. 2009)(Since evidence recovered

was the product of an unconstitutional seizure, it should be suppressed.)

Respectfully

G. HALL

119 S| 7% Street, 4™ Floor
Louisville, Kentucky 40202
(502) 589-0761

(502) 584-0656 (Fax)
markhall@markhall-law.com

- DARREN WOLFF
2615 Taylorsville Road
Louisville, Kentucky 40202
(502) 451-3911
Co-Counsel for Defendant, Larry Lamont

White

CERTIFICATE OF SERVICE

It is hereby certified that a true copy of this motion was served upon the parties listed below

1+ .
on this the q day of July, 2014, by hand-delivery and by U.S. Mail, postage prepaid.

Hon. Mark Baker

Assistant Commonwealth Attorney
514 W. Liberty Street

Louisville, Kentucky 40202
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NO:  07-CR-4230 JEFFERSON CIRCUIT COURT
DIVISION TWO
COMMONWEALTH OF KENTUCKY PLAINTIFF
V. ‘
LARRY LAMONT WHITE : DEFENDANT
OPINION AND ORDER

This matter comes before the Court on the Defendant’s motion to suppress evidence
seized following a traffic stop as well as of the evidence flowing from that stop as “fruit of the

poisonous tree”. An evidentiary hearing was held commencing on October 7, 2013. The

Commonwealth has filed its response and the issues now stand submitted.
BRIEF SUMMARY

Aaron Crowell is a Sergeant in the Homicide Unit of LMPD. He testified that in
February of 2006 he was newly assigned to the Criminal Intelligence Unit. At the request of

Detective Larry Carroll of the cold case homicide unit, he was tasked to make contact with the

. Defendant for purpose of covertly obtaining his DNA. To that end, Crowell and Detective Hibbs

conducted surveillance from about 100 yards away from the Defendant’s last known address in

the 6700 block of Vandre, in the Beulah Church/Smyrna Road area.

o

Crowell knew the Defendant from a previous arrest. That case was still open at the time
of the surveillance. In fact, he had a court date on the case and thought that a warrant had been

issued against the Defendant for failure to appear.

Crowell and Hibbs observed a vehicle pull into the driveway at the Defendant’s

residence. The Defendant got into the passenger side of the vehicle and the car proceeded down

os,

1
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the road. They stopped the vehicle for alleged speeding. The detectives removed the Defendant
from the vehicle and searched him for weapons. He had a cigar in his mouth and, when he was
patted down, he placed it in the groove betw;en the rear window and the trunk of the car.
However, when the detectives learned that there was no warrant for him, he was released and
allowed to proceed. No speeding citation was issued. As the car pulled away, the cigar rolled
off of the car and into the street. Detective Hibbs recovered the cigar and placed it in an
evidence bag. The two detectives took the bag to Detective Carroll, who prepared the .

investigative letter in the case based upon the information transmitted to him.

Detective Hibbs is now with the Forensics Unit. He stated that the Criminal Intelligence
Unit is a multi-purpose unit that deals With specialty needs. Hibbs confirmed Crowell’s
testimony that in February of 2006, they were tasked with obtaining the Defendant’s DNA. He
stated that during their surveillance they observed the vehicle in which the Defendant was riding
go down the street “pretty quick.” They initiated a traffic stop, using the lights and siren. He
recalls that they thought there was an active warrant on the Defendant. He approached the driver
while Crowell approached the passenger, the Defendant. Hibbs remembers the Defendant

removing the cigar from his mouth and placing it on the vehicle. He retrieved the cigar after it

rolled off the car and hit the ground.

When the hearing on this motion resumed on June 6, 2014, Detective Timothy Hightower
(Ret.) formerly of the Louisville Police Department’s. Homicide and Cold Case Units, testified.

He became involved, as a member of the Cold Case Unit, in the investigation of the Murder of

Pamela Armstrong. He reviewed the case files in the Yolanda Sweeney and Deborah Miles

cases.  Also involved in the investigation was Larry Carroll, Hightower’s partner and his

sergeant, Denny Butler. - ‘ -Z/%

2
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Detective Hiéhtower stated that the only new information available to him at the time that
he prepared his affidavit in support of a search-warrant for a buccal swab from the Defendant
was the DNA profile obtained as set forth above. He knew that the profile had been acquired
during a traffic stop. However, he did not know how the Intelligence Unit got involved in the
collection of the Defendant’s DNA. He indicated that, at or around that time, the Unit received a

grant in order to test Cold Case DNA.

In order to prepare his own affidavit, Deteétive Hightower reviewed all three murder
cases. He listed the similarities bet&een the murders. They all occurred in a ;>ne month period
within seven blocks of one another. All three women were shot in the back of the head with a 38
calibre bullet. 'All three had their clothes pulled down. However, the original ballistics report
indicated that the three bullets were not fired from the same weapon. Detectivé Hightower

admitted that, prior to February of 2006, he did not believe that there was enough evidence to get

a search warrant.

On July 10, 2007, after the warrant was issued, he went out to the prison to obtain buccal

swabs from the Defendant. However, the Defendant refused to cooperate in providing the
samples. Detective Hightower sought and was granted another warrant which directed the

Department of Corrections to obtain the swabs, by force if necessary.

OPINION

R

It is the Defendant’s position that, since the only new information used by Detective
Hightower to support the search warrant for buccal swabs was the DNA profile obtained from

the cigar, the suppression of the stop that led to the recovery of the cigar results in the

invalidation of the warrant, and, therefore, the resulting DNA match. ' 1/9 4

3
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In Lloyd v. Commonwealth, 324 éW 3d 384 (Ky. 2010), Lloyd was charged with stealing
oxycontin from a drug store a gunpoint. A description of e; vehicle seen fleeing sceﬁe was sent
out to officers. Officer Taylor responded to assist another officer, who had just pulled over a
vehicle matching the description that had been circulated. The driver appeared “nervous,” but he
gave the officers permission to search the trunk, where Lloyd was found hiding, with a gun and
the stolen drugs. ‘Lloyd’s moved to supp?ess the search of the trunk on the grounds tilat there
was no cause for the initial stop. After hearing testimony that the officer who made the stop
indicated that the vehicle was going at a high rate of speed, the trial court denied the motion. On
appeal, the Kentucky Supreme Court, relying on Wilson v. Commonwealth, 37 SW 3d 745 Ky.
2001), held that, “It is well-settled that “an officer th has probable cause to believe a ...traffic

violation has occurred may stop a vehicle regardless of [the officer’s] subjective motivation in

doing so0.”

In the case at bar, Detective Hibbs testified that the vehicle in which the Defendant was a

' passenger was going “pretty quick.” Although there was no radar to record the exact speed and

although no citation was issued, the officer’s observation of what he thought was excessive
speed was sufficient probable cause for them ;co make the stop. Further, even if Sergeant
Crowell’s “subjective” belief that the Defendant had a bench warrant was erroneous, it does not
change the officers’ observation of the driver’s speeding offense. It was on the basis of this fact
that the vehicle was pﬁlled over and not merely on the basis of the need to obtain a sample from
the Defendant. Further, as argued'by the Commonwealth, even if the Court had held that the
search was improper, the DNA match would have “inevitably” begn made, since the Defendant’s

DNA was entered into CODIS in 2008 in connection with another offense, see Hughes V.
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. Commonwealth, 87 S.W.3d 850, 853 (Ky. 2002); see also Nix v. Williams, 467 U.S. 431, 104

S.Ct. 2501, 81 L.Ed.2d 377 (1984).

ORDER

IT IS HEREBY ORDERED AND ADJUDGED that the Defendant’s motion to suppress
is DENIED.

ENTERED IN CQUAT

DAVID'L. N_ICHO;_SQN CLERK "
JUL|( 201 Qﬁ VE=— 2£

o ]:!h —VS LG JAMES M. SHAKE, JUDGE
DEPUTY CLERK JEFFERSON CIRCUIT COURT
DIVISION TWO

DATE:

Cc: Mark Baker
Mark Hall
Darren Wolff
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KENTUCKY SUPREME COURT
File No. 2014-SC-000725

LARRY LAMONT WHITE

mma———y

FILED
NOV 21 2016

D APPELEAN Eier
RECENE . | SUPREME gounr
v | NOV 23 206

COMMONWEALTH OF KENTUCKY BY PUBLIC ADVOCACY API.’ELLEE

MOTION FOR LEAVE TO CITE
SUPPLEMENTAL AUTHORITY

Comes Appellant Larry Lamont White, by counsel, pursuant to CR 76.16(5) and requests

leave to cite supplemental authority in support of his appeal.

1. Appellant filed his reply brief in this appeal on September 16, 2016. One month later this

Court rendered a final, modified opinion in Karu White v. Commonwealth, 2016 WL 2604759

(Ky. 2016) (October 20, 2016) holding that a determination of ID must meet the dictates of Hall

v. Florida, — U.S. ——, 134 S.Ct. 1986 (2014) (holding that requiﬁng a fixed IQ score of 70

or'below to qualify a person as ID violates the 8" Amendment).

2. The present record reflects that when Appellant was 12 years old he received an IQ score

of 76 (on the WISC) and 73 (on the Otis).! White holds that Hall applies in Kentucky, that an IQ

score over 70 does not preclude a finding of ID, that Hall is retroactive, and that despite Karu

White’s refusal to cooperate with KCPC in the past, he must be allowed under Hall to establish

his claim of ID. The instant appéal raises similar questions, whether— despite Appellant’s IQ

scores over 70—Hall requires further exploration and a hearing on Appellant’s ID issue, and

whether Appellant waived his ID by his refusal to cooperate with KCPC,

if his motion under Hall.

or by the untimeliness

! Brief for Appellant Issue 31; see also Appellant’s psychological testing records which reflect both the WISC score
of 76 and the Otis score of 73, attached to Brief for Appellant, Tab 8. Counsel argued for an ID hearing at VR
9/8/14, 11:32:39 — 11:41:03. Trial court opinion denying INOV (including denial of hearing on ID) appears at TR
816-829. See specifically the court’s order at TR 826 at #28, citing lack of timeliness and failure to show more than

“borderline™ intelligence as reasons for denying relief under Hall.

1
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3. In White this Court officially adopted the Hall standard and ordered a remand for further
proceedings to allow Karu White to change his mind and subrﬁit to a KCPC evaluation (which
presumably would then require a hearing on his ID claim and application—at least—of the five-
point margin of error to his IQ scores, as mandated in Hall). -

4, In this appeal Appellant is arguing (Issue #31) that despite his borderline IQ scores of 76
anc} 73, his refusal to cooperate, and the timing of his motion on ID, further investigation and a
hearing are réquired under Hall. The opinion in Wite is essential to his ID claim.

7 WHEREFORE, Appellant réspeétfully asks the Court to consider the White 6pinion in
determining whether Appellant’s IQ scores, his past réfusal to cooperate with mental health ,
professionals, or the belated nature of his ID claim preclude his claim of ID, or wﬁether under
Hall this case should be remanded for further investigation and a hearing.

Respectfully submitted,

2‘ *
Susan J. Balliet
Erin H. Yang
Assistant Public Advocates
Department of Public Advocacy
5 Mill Creek Park, Section 100

Frankfort, Kentucky 40601
(502) 564-8006

Notice and Certificate of Service

This notice and motion will be filed in the Office of the Clerk of the Supreme Court of
Kentucky on this the 21% day of November, 2016. Ihereby certify that a copy of the foregoing
motion has sent to the Hon. Jeffrey Cross and the Hon. Emily B. Lucas, Assistant Attorneys
General, Commonwealth of Kentucky, Criminal Appeals, 1024 Capital Center Drive, Frankfort,

KY 40602-2000, on this the 21% day of November, 2016. _

Susan J. Balliet
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RENDERED JUNE 14, 2018
TO BE PUBLISHED

| O%u;prmtté @onet of Fenturky

2017-SC-000171-MR

ROBERT KEITH WOODALL. . o APPELLANT

. ON APPEAL FROM CALDWELL CIRCUIT COURT
V. HONORABLE CLARENCE A. WOODALL I1I, JUDGE
' NO. 97-CR-00053 .

"COMMONWEALTH OF KENTUCKY - o APPELLEE

OPINION OF THE.COURT BY CHIEF JUSTICE MINTON
_ REVERSING AND REMANDING - |

RoLert Keith Woodall was ’convicted and sentenced to death r1ear1y
twenty years ago for the kidnapping, rape, and murder of a teenage girl. Today
we consider Woodall’s appeal from the trial court’s demal of his recent post—
conviction motion requesting that the trial court declare him to be intellectually
d'isabled,‘ which would i:reclugle the imposition of the 'dealth" penalty: '

Upon consideration of the United States Supreme Court’s precedent
preeluding the imposition of the death penalty upon intellectually disa}?led
persons, we hold that Kentucky Revised Statute (KRS) 532. 130(2), a statute
T Wlth an outdated test for ascertaining intellectually disability, is

unconsututxonal under the Elghth Amendment to the United States '

Const1tut10n Accordingly, we reverse the trial court’s denial of Wooda.]l’s motion

U A-Qos



and rem‘and' this case to the trial* court to conduct a hearing, make findings, -
- and issue a ruhng on the issue of Wooda]l’s potent1a1 1ntellectual d1$ab1hty
" followmg this Court’s and the U. S. Supreme Court’s gu1de11nes on such a

deterrmnatlon, espemally as espoused in Moore v. Texas!

I BACKGROUND. .
Woodall pleaded gu1lty to murder, rape, and l«ndnappmg and a _]ury

.recommended a sentence of- death ‘which the tna.l court adopted Extensive
collateral-attack ht1gat10n followed Eventually, Woodall ﬁled a Kentucky Rules
of Civil Procedure (“CR7) 60 02 and 60. 03 mot10n, alleging that he is . -

- inte]lectua]ly disabled and that the 1mp031t10n of the death-pe_nalty.up_on h1m is

| unconstitutional 2 Woodall also sought expert fundmg 'in ‘that motion. The |
Commonwealth responded, and the tnal court granted Woodall’s motion for -
expert funding. ] - ‘

‘ " Woodall then replled with an expert’s contemporaneous ‘opinion that-
Woodall is intellectuially disabled; After another response from the
Commonwealth and reply from Woodall, the tria.l-court denied .Woodall’s. motion
'without conducting a h'earin'g,.upholding Woodall’s death sentence.. Woodall

. -then app'ealed the trial court’s denial of his motion to this'-Cou_rt, :seeldng either.
. (1) a. réversing of the trial court’s decision and a hearing to plead his case for

' intellectual disability or (2) a final determination by this Court that he is

1137 8. Ct. 1039 (2017)

2 The United States Supreme Court in Atkms v. V'rgzma held that the execution of a
person suffering from ari intellectual disability is unoonsututlonal because it violates
the Cruel and Unusual Punishment Clause of the Eighth Amendment of the United
States Constitution. 536 U.S. 304 321 (2002).

2
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" intellectually disabled; wh1c:h would'preclude the impositibn of the death
‘penalty.. | | ‘
II. ANALYSIS.

The Eighth Amendment of the United States Constituﬁoﬁ3'prohibit§ the
execution of a person who has an intellectual disability.* The U.S. Sui)reme
Court expounded on this rule in Hall v. Florida, where it held unconstitutional
Flonda S stnct and ngld deter:mnatmn as to whether an md1v1dua1 has an
intellectual disability.5 Specifically, Flonda’s Inghest court in Cherry v. State
“held that a person whose test score is above 70, including a score within the
margin for meaéurement error, does not have an intellectual disability and is
barred from presénting other evidqncé that would show his faculties are
limited.”s The U. 8. Supreme Com;t held th‘at.a rigid and bright-line rule like
Florida’s ‘;vas unconétitutional.”

'I‘he US Supreme Court in fIall spccific;e.ﬂly mentioned ,K_entﬁc'ky law:
“Only th.e Kentucky and Virginia Legislatures have adopted a fixed score cutoff
E .\identical to Florida’s.”8 The Court in Hall cited to KRS 532. 130(2) ,"9 which
stai;es | | ‘ |

A defendant with s1gmﬁcant subaverage intellectual functioning
emstmg concurrenﬂy with substantial defi01ts in adaptlve behavior

3 Specifically, the Cruel and Unusual Punishment Clause, has been incorporated into
. state law by the Fourteenth Amendment. Miller v. Alabama, 567 U.S. 460, 503 (2012).

4 Hall v. Florida, 134 S.Ct. 1986, 1990 (2014); Atkins v. V'rgmla, 536 U.S. 304, 321
(2002). -

5 134 S.Ct. at 2001.

6 959 So.2d 702, 712-13 (Fla. 2007); Hall, 134 S.Ct. at 1994,

7 Hall, 134 S.Ct. at 1994. :
. 81Id. at 1996. T '

o Id. '
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. and mamfested dunng the developmental penod is referred to in
KRS 532.135 and 532.14010 as a defendant with a serious
intellectual dlsabxhty “Significantly subaverage general intellectual
functioning” is defined as an 1nte111gence quotient (1.Q.) of seventy
(70) or below ’

" This Court in Bowlzng v. Commonwealth, dec1ded before the benefit of Hall

' mterpreted KRS 532. 130(2), finding that “[t}he General Assembly’s adoptlon of -

a bnght—lme maximum IQ of 70 as the cetlmg for mental retardatwn ‘generally
| conform[s]’ to.the chmcal defimtxons approved in Atkzns, thus does not ‘ .
L unphcate the Eighth Amendment proscnptton against ‘cruel and unusual’

pumshment [W]e dechne to rewrite this una.mblguous statute Pit

Th.ts Court in White v. Commonwealth, considering the U.S. Supreme '

. Court’s decision in Hall_, expounded ‘on.this i issue, holdmg that “trial courts in -
Kentucky must consider an 1Q 'test’s margin 'of error.'_And 1f the'IQ score range
produced by such consideration _ixnplicdtes KRS 532.l30 , KRS 532.140, and
other relevant staﬁdtory omvisions, the trial court must consider additional
' evidencé of 'intellectual disa_lbility.”i2 This Court left no doubt.tl'lat “once an
evaluation has been ordered l‘or the purpose-of deterxnining- i_ntellectual '

disability, then the evaluation must meet the dictates of Hall....”13

10 KRS 532.140(1) states in relevant part “[NJo offender who has been determmed to.
be'an oﬁ'ender w1th a serious intellectual d13abﬂ1ty .shall be subject to execuhon

11 163 S.W.3d 361, 376 (Ky. 2005) (emphasis added)
12 500 8.W.3d 208, 214 (Ky. 2016)
18.1d. at 216. :
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We heard White’s situation againin a later case in his proceedrngs 14
: ~Tlrer'e, we stated the tnal court’s process for determmmg an intellectual
disability:
In order for a defendant to meet Kentucky s statutory definition of
“gerious intellectual disability,” and thus evade the death penalty,
. he or she must meet the following criteria pursuant to KRS
. 532.135: (1) the defendant’ intellectual functioning must be -
- “srgmﬁcantly subaverage”—defined by statute as having an
intelligence quotient ‘of 70 or less, and (2) the defendarit must -
demonstrate substantial deficits in adaptive behavior, whrch
mamfested during the developmental perrod
'Procedurally, trial courts requtre a showing of an IQ value of 70 or
. below before conducting a hearing regarding the second criteria of
diminished adaptive behavior.15 . . ,
The thte compamon cases show a restnctron 1n Ke ntucky on the defendant’
‘ ab111ty to attam mtellectual—dlsabmty status to prevent the consrderatlon of the
_ death penalty on the ﬁndmg that the defendant has an IQ score of 7 O or below. .
- ’Whlle trial courts are reqmred to adJust a defendant s IQ score for the standard
: error of measurement 16 the 'bnght—lme 7 O-IQ -score ﬁndmg still appears to be
the stnct and ngrd hurdle thata defendant must surmount ‘before the trial
court consxders any other evrdence
Recently, the U S Supreme Court decrded the case of Moore' v. Texas‘,l'?'
giving better, but not -much clearer, guidance as to how courts should evaluate

this issue. .“In' Hall v. Florida, we held that a State cannot refuse to entertain

other evidence of mtellectual dzsabzhty when a defendant has an IQ score above

1+ White v. Commonwealth, 2014-SC-000725-MR, 2017 WL 83 15842 (Ky. A‘ug. 24,
2017). C

15 Id. at *17 (ernphasrs added)
16 Id.; White, 500 S.W.3d at 214.
17 137 S.Ct. 1039-(2017).
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. 70.718 “As‘we instructed in Hail adjudication of intellectual disability shouid be
‘1nformed by the v1ews of medical experts *That instruction cannot sensibly be
read to give courts leave to dlrmmsh the force of the medical commumty’s
consensus.”!? “Even if ‘the views of medlcal experts do not ‘dictate’ a court’s
‘ mtellectual-disabihty deterrmnanon, we clarified, the determination must be
| ‘1nformed b/y the medical cornrnumty s diagnostic ‘framework. 20
“Hall 1nvahdated Florida’s strict IQ cutoff because the cutoff took an 1Q
score as final and conclusive evidence of a defendant’s intellectual capamty,
when expei'ts in the field would consider other ev1dence »21 “[W]e do not end the
‘ zntellectual—dzsabzhty mquzry, one way or the other, based on [the defendant s] IQ
score.”22 “The medical community’s current standards supply one constraint on
States’ leeway” in establishing the standa.rds.for deterinining whether e
criminal deféndant has an intellectual disability.23 |
- Admittedly, the U.S. Supi'eme"' Court has not provided crystal—cleai'
'guidaince-as to Whét exactly coustitu,tes a constitutional violatiou regarding the
determinadtion of whethei- a defendant is intellectually disabled to breclude_ the’
imioosition of the death penalty. It is also true that the U.S. Subrer’ne Court h

seems to suggest that a defendant’s IQ score, after adjusting for statistical.

18 Moore, 137 S.Ct. at 1048 (c1t1ng Hall, 134 S. Ct at 2000-01) (emphasxs added).
19 Moore, 137 S.Ct. at 1044 (citing Hall, 134 S.Ct. at 2000)

20 Moore, 137 S.Ct. at 1048 (citing Hall, 134 S.Ct. at 2000).

21 Moore, 137 S.Ct. at 1050 (citing Hall 134 S.C.tat 1995)

22 Moore, 137 S.Ct. at 1050.
.28'Id. at 1053,
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’error, acts as the prelnmnar;r mqmry that could foreclose cons1derauon of
other evidence of intellectual dlsablhty, depending on the score.24

. Two things are clear, however: 1) regardless of some of the staternents

| the U.S. Supreme Court has made, the prevailing tone of the U.S. Supreme

Court’s exaininaﬁon of trliS»issue suggests that a determination based solely on
1Q score, even after proper statistical-error adjustments ha\'re beeri made, is
thhly suspect and 2) prevauhng medical standards should be the basis for a

' determmatmn as to a defendant’s mtellectual dlsablhty to preclude the

imposition of the death penalty.2®

24 “Because the lower end of Moore’s score range falls at or below 70, the CCA had to
move on to consider Moore’s adaptive functioning.” Moore, 137 S.Ct. at 1049 (citing
Hall, 134 S.Ct. at 2001). “...[ljn line with Hall, we require that courts continue the
mqmry and consider other evidence of intellectual disability where an individual’s IQ
score, adjusted for the test’s standard error, falls within the clinically established
range for intellectual-functioning deficits.” Moore, 137 S.Ct. at 1049.

25 See State v. Gates, 410 P.3d 433, 435 (Ariz. 2018) (citing Moore for its “holdmg that
states do not have unfettered discretion to reject medical community standards in
defining [intellectual disability]”); 9 Ky. Prac. Crim. Prac. & Proc. § 31:32 (5th ed.)
. (citing Moore: “state appellate court failed adequately to inform itself of the “medical
community’s diagnostic framework™ and thus abused the discretion it has in enforcing
the restrictions on executing the intellectually disabled, noted in Atkins and Hall); 9 -
Minn. Prac., Criminal Law & Procedure § 36:18 (4th ed.) (“For purposes of the death
penalty, medtcal and psychiatric evidence should be considered. in determining mental
status, rather than simply an arbitrary numerical LQ. score for [intellectual disability].”) -
(citing Hall and Moore); 15 Colo. Prac., Criminal Practice & Procedure § 20.21 (2d ed.)
J(citing Moore: “the Eighth Amendment requires that the method a state uses to assess
a defendant’s intellectual disability must rely on current standards in the medical
community”); Ga. Criminal Trial Practice § 26:6 (2017-2018 ed.) (citing Moore: “states
do not have ‘unféttered discretion’ in application of Atkins,” rathier, states are’
“constrained by [the] medical community’s current standards”); Law. of Sentenmng §6:2
(citing Moore: “Intellectual disability that precludes a death sentence should reston a
consensus of the commuriity’s expert medical opinion undiminished by judicial
Jormulae.”); 28 Mo. Prac., Mo. Criminal Practice Handbook § 38:8 (citing Moore for its
., “holding that the determmanon of...intellectual disability must be governed by ‘current
medical consensus,’ and suggesting that the State’s failure to confirm its disability
determination to published professional standards will almost certainly invalidate a
_ death sentence.; 32 Mo. Prac., Missouri Criminal Law § 57:3 (3d ed.) (“As noted
hereinafter, the Missouri statute governing the issue of mental retardation may be
inadequate to exempt all persons deemed ‘intellectually disabled’ under Atkins’
categorical rule, which has been amplified to emphasize that the courts’ determination
. 7 . :
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As stated above, the U.S. éup;eme Court has 'nta'de some 'st'atements,
idehtiﬁed in t‘ootnot'e 25 of this opinion, to stlg'gest that a defendant’s IQ score,
aftet adjusting for stat.isti'cal- et'ror, forecleses furthet' ahalysis as to a |
defendant’s potentlal mtellectual dlsabmty We note the Ninth Clrcult’
dlscussmn of thlS issue:

In Hall, the Court emphasized that, in death penalty cases where a.
defendant’s intellectual functioning is-a close question, the
defendant “must be able to present additional evidence of-
intellectual disability....” In fact, in these situations, the court
must not “view a single factor as dispositive” given the complexity .
of intellectual disability assessments. Therefore, a court...must

- consider all indications of a defendant’s Jntellectual d.tsablhty and -

. may not discard relevant evidence.26

. Hall remmds us that “the death penalty is the gravest sentence our

- society may impose,” and that imposing this “harshest of

" punishments on an intellectually disabled person violates his or
her inherént dignity as a human being.” Given these stakes, Hall .
warns that we must not make judgments in haste as to whether a
person has an intellectual disability, but rather must consider all -
the “substantial and weighty evidence” in cases that present close

. 'questions. Put differently, we cannot risk ‘making the protectxons of
Atkins a nullity by executmg a person with an intéllectual .

- disability without giving him the “fair opportunity to show the
_Consﬁtutxon proh1b1ts [hlS or her].execution.”2? .

The Ninth Clrcult appears to suggest that.courts should initially inquire into.a
defendant’s IQ score and, 1f low enough, ‘that mandates further. analys1s of .
prevmhng medical standards astoa defendant’s potenual mtellectual

- d1sab1hty But just like the tone of the U S. Supreme Court, the.tone of the -

~ Ninth Circuit suggests that IQ score cannot be the sole factor in deter:mmng

of the issue is largely a questton of expert consensus.”). We. note that numerous other
secondary sources also support our conclusion.

"‘26 Smith v. Ryan, 813 F. 3d 1175, 1181 (9th Cir. 2016) (internal mtauons oxmtted)
27 Id. at 1191
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whether a ;(iefepdant has an intellectual disability that precludes a death

sentence.

Guided by the U.S. Suﬁreﬁxe'Court’s reasoning m Moore, we are
constrained to conclude that KRS 532.130(2) is si{nply outdated. And while a
mechanical use of this statute’s bright-line rule. promotes straightforward
‘application and facilitates appellate reviev}, it only provides tl'xe.appropriate
bz_aseliné information needed for judging intellectual disgbility. Lacking.the
‘additional consi.deration of prevailing medical standards, KRS 532.130(2)
potentially and unconstitutionally exposes intellectually disabled defendants to
execution. | |
We now conclude aﬁd hold th,‘at any rule of law that states thata -
criminal defendant autom.'atically cannot be ruled intellectually disabled and -
precluded from execution simply because he or she has an IQ of 71 or above,
: éven after adjustment for statistical error, is unconstitutional. Courts in this

Commonwealth must follow the guidelines estal;ﬁshed by the U.S. Supreme
". Courtin Mc;pfe, which predicate a finding of ir;t‘ellectual disability by applying
prevailing medical standards.28 Because preva'ili.ng medical standards change
as new medical dis’cov.eries a:je- made, routine applicatiosn of a br{ght‘-line test
alone to dgetermine ﬁeath—pehalty—disqﬁa]ifying intellectual disability is an
ex;ércise in futility. ‘ .

In an gtten}pt_ té provide guidance fo courts confronting this issue, we

-shall aftqmpt to fashion a rule. The U.S. Supreme Court in Moore favorably

28 It is important to note that the defendant still bears the burden of proving

intellectual disability by a preponderance of the evidence. Bowling, 163 S.W.3d at 38 1-
82 (internal citations omitted). )
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' viewed what appears to-be the “generally- accepted, uncontroversial intellectual—
3 d1sab1hty d1agnost1c defimtmn, akin to a totality of the c1rcumstances test, and
‘ what KRS 532. 130(2) seemmgly reﬂects, Wthh identifies three core elements

(1) mtellectual-functlonmg deﬁmts (1nd1cated by an IQ score approx1mately two ' '

o standard dev1at10ns below the mean —i.e., a score of roughly 7 O—adjusted for

the standard error of measurement’ (2) adaptlve deficits (‘the inability to leam
bas1c skills and ad_]ust behavior to changmg cxrcumstances,’), and (3) the onset _
. of these deﬁc1ts while st111 a mmor ”29 But where KRS 532.130(2) does not-go
‘far enough isin recogmzmg that, in add1t10n to ascertammg mtellectual |
d1sab1hty using this test, prevalhng medical standards should always take
precedence ina court’s determmatlon 30

In th1s case, the Common_wealth concedes the need for-a hearing 1n the
trial court to determine if Woodall has a disqualifying intellectuai disability.
] Woodall agrees, bu‘t further argue_s that this Court has all the information
-needed to adjudge Woodall intellectually d1sab1ed o

" While 1t may be true that Woodall has presented ev1dence to thls Court in
) support of h1s argument that he is mtellectua]ly disabled and should be
rendered ineligible for the death penalty, we think the proper remedy is to |
afford both Wooda.ll and the Commonwealth an evidentiary hearing at the tnal '

.court level. Rerhand for a hearing is particularly warranted because this Court -

29 Moore, 137 S Ct. at 104‘3 (intemal 'citations omitted); see also supra, n. 26. h

‘30 For example, in-these types of cases, experts frequently testify as to the 1mpact of -

. the “Flynn Effect,” which is apparently a recently discovered phenomenon that
_impacts a defendant’s IQ-score. These are the types of cons1derat10ns, if proven to be

prevailing medical standards, that should guide courts in determining whether an

" .. individual is constltutlonally ineligible for the death penalty due to mtellectual

d15ab111ty
10
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has now declared unconstitutional KRS 532. 130(2) and has established a new
groundwork for a court’s determination of thls 1ssue So both parties should

' have the opportumty at the trial court level to present their. respecttve

o arguments under the new standard we have artlculated today.

L

‘I CONCLUSION.

For the reasons d1scussed above, we reverse the ruling of the tnal court
and remand this case to the trial court to conduct a heanng cons1stent vmth _
‘this opinion.’ . |

' Mmton, C J., Hughes, Keller, VanMeter, Venters, and anht JJ “

| sitting. Mmton C.J Hughes, Keller, VanMeter, and Venters concur. Wright,
J., concurs in part and d1ssents in part by separate oplmon Cunmngham, J.,
not s1tt1ng. '

WRIGHT J., CONClJRRING IN PART AND. DlSSEI\lTING IN PART: While I. _
agree \mth the maJonty that this case needs to be remanded to the trial court
| fora heanng regardmg Woodall’s alleged mtellectual dlsab1hty, I respectfully
dlssent to 1ts holdmg that KRS 532. 130(2) is unconstltutlonal The issues
addressed by the ma_]onty oplmon are good and reasonable resolutions as to
future sc1ent1ﬁc or med1cal developments However, the statute the majority-
' overturns as unconstltutlonal currently complies with the DSM S (Dtagnosnc
and Stattstzcal Manual of Mental Disorders [DSM-5] pubhshed by the American

. Psychiatric Assoc1aﬁon) Wthh is an’ estabhshed dlagnostlc standard The

" prevauhng medical consensus at any given time is subJect to debate and would

be dlfﬁcult for trial courts to determme, however, the established d1agnost1c

.' standards as set forth in the DSM-5 are undoubtedly accepted. ‘It is.simply too
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speculative to declare the statute unconstitutional due to the fact it may ppt
" comply with future medicd or scientific disc;)veﬁ;:s. Therefore, I dissent.

) I agree with the majoﬁty‘ tﬁa{: flexibility to accommodate scientific
development arid changes i_s'desirable. However, I do not believe there is a
necessity to declare the st.atute. u'ncpnstituti(.)nal on these grounds. The
majority sa)‘rs the statute is unconstitutional regarding the death penalty
be_caﬁse it uses a specific numerical floor for a defendant’s IQ. However, since
the statute compiies with the DSM-5 guidciiﬁes, I v&;ould not go to the exh‘em_e
measure of striking it. | o .

i Hére, the scoré of 70 pl;ovides a floor for d;etermining intellectual capacity
fo.r execution. Any defendant whose IQ falls below .th'at floor is not subject to
exe;cutiqn. However, the trial court still has a 151a9e in makmg the |
déter;::;lination ot: intellectual di‘sabilit's; for a defendant whose IQ scores above -
70. I-ierc_:, a psychiatrist testified Wooda]l was intellectually disabled. This
tefstimony was enough to establish.a prima facie showing, requiring the trial

"court to conduct a h?:aring ;.nd take proof from Wéodall as to his disability.

. Once a defqndaﬂt establishes a prima facie case that he is ineligible for - |

. the death penalty due to an iﬁtellectua@ disability, then the tnal court must
conduct a full hearing to resolve the issue. ‘Since this is'a defense, if must be '
raised and proven by the defendant. A defendant would have to fully cooperate

‘with-an exaxﬁination by the Commonwealth’s expert in order that an adequate
hearing could be conductéd before the defendaﬁt coulci rely upon the defense.
White v. Commonuwedlth, 500 S.W.3d 208, 210 (Ky. 2016) At the hearing, if the -
defendant has egtgblished a prima facie case that he is intellectually disabled -

and if he has fully cooperated with the Commonwealth’s expert’s examinatidn
‘ 12
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then the burden of proof shifts to the Commonwealth to prove Woodall’
capacity to be executed. -“It is now elementary that the burden is on the
government in a cmmnal case to’ prove every element of the charged offense -
beyond a reasonable doubt and that the failnre todosois an error of =
COnstitlit:ional magnimde.” Millér v. Comn,zi:nwealth, 77 .S.W.ad 566, 576 (Ky.
2002) ) v |
Each element ofa cnmmal case must be proven beyond a reasonable
doubt and there camn be factors that vary the score. The trial court must
cons1der all the variables in determmmg if the defendant is intellectually
disabled. An example of such a factor that may affect the outcome is the -
margin of error, which this court ruled in White must :be. considered. Scientific
evidence establishes that the current margin of error for the examination is 5
points above or below 70. Based ilbon the margm of error, an indiyidual with a
score of 66 might not be intelléctually disabled, while someone with a score‘ of
75 might be so disabled. Therefore, proof beyond a reasonable doubt requires
a score of 76 to establish proof that a defendant is not intellectually disabled.
_This is the current established margin of error for the test. However, as testing
" improves the margln might decrease or additional scientific evidence xmght
‘enlarge it. A tnal coxirt must consider- the variable oi: theJmargin of error and
A any other Variables that may prove or disprove intellectual disabilit;i beyond a
. reasonable doubt. . . |
The statute complies with the wmnt-diaéxlosﬁc standards, and trial
courts inust take other proof as to intellectnal disability to determine whether a

prima facie case is established'.' After a prima facie case is presented, the trial
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" court must hold a hearing to-determine beyond a reasonable doubt thata -
de,t:enda;ht‘ is eligible for the dea'th penalty. |
The ma_]onty needlessly declares the statute at questlon
'_unconstltutmnal as the heanng outlined above resolves the issues w1ﬂ'1 the
‘statute that form the ba51s for the majority declanng it unconstxtutlonal
Therefore, I do not believe this Court should take the extreme meastire of .\
'decl_arin'g. the stattote unconstitutional. Woodall’s constitutional rights_ are .. )
safeguarded by the hearing that will be conducted oo refand without striking

a statute enacted by the General Assembly.
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