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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 
 
John Elwood Buckner,   ) 

)          Case No.: 2:00-cr-398-PMD-2 
 Petitioner,  )   

 )                          ORDER 
v.     )          

 ) 
United States of America,   ) 

 ) 
 Respondent.  ) 

____________________________________) 

  John Elwood Buckner moves to vacate, set aside, or correct his sentence under 28 U.S.C. 

§ 2255 (ECF No. 665).  The Court previously stayed this matter pending the Supreme Court’s 

decision in Beckles v. United States, 616 F. App’x 415 (11th Cir. 2015), cert. granted, 2016 WL 

1029080 (U.S. June 27, 2016) (No. 15-8544).  Now that the Supreme Court has issued an 

opinion in Beckles, see No. 15-8544, 2017 WL 855781 (U.S. Mar. 6, 2017), the stay is lifted. 

 The central premise of Buckner’s § 2255 motion is that U.S.S.G § 4B1.2(a)(2)’s residual 

clause is void for vagueness.  Cf. Johnson v. United States, 135 S. Ct. 2551, 2563 (2015).  The 

Supreme Court squarely rejected that argument in Beckles.  2017 WL 855781, at *__.  

Consequently, Buckner’s § 2255 motion lacks merit.   

 For the foregoing reasons, it is ORDERED that Buckner’s § 2255 motion is DENIED.1    

AND IT IS SO ORDERED. 

 
March 6, 2017 
Charleston, South Carolina 
 

1.     A certificate of appealability will not issue absent “a substantial showing of the denial of a constitutional right.” 
28 U.S.C. § 2253(c)(2).  A prisoner satisfies this standard by demonstrating that reasonable jurists would find both 
that the merits of his constitutional claims are debatable and that any dispositive procedural rulings by the district 
court are also debatable or wrong.  See Miller–El v. Cockrell, 537 U.S. 322, 336 (2003); Slack v. McDaniel, 529 
U.S. 473, 484, (2000); Rose v. Lee, 252 F.3d 676, 683 (4th Cir. 2001).  Buckner has not satisfied that standard.  
Accordingly, the Court declines to issue a certificate of appealability.  See R. 11(a), § 2255 Rules. 
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[\]]̂_̀̂]]abĉdef�����fghi�jklim�]no[poqp����rsh̀t�uvwxì�acŷq�����dgzi�c�{|�q}
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 
 
John Elwood Buckner,   ) 

)  Case No.: 2:00-cr-398-PMD 
 Petitioner,  )   

 )                           ORDER 
v.     )          

 ) 
United States of America,   ) 

 ) 
 Respondent.  ) 

____________________________________) 
 
  John Elwood Buckner, a federal prisoner, moves to vacate, set aside, or correct his 

sentence under 28 U.S.C. § 2255 (ECF No. 384).  The United States (“Government”) has filed a 

motion to dismiss or, in the alternative, for summary judgment (ECF No. 387).  For the reasons 

stated herein, the Court transfers Buckner’s § 2255 motion to the United States Court of Appeals 

for the Fourth Circuit.     

 In October 2001, Buckner pled guilty to one count of conspiring to distribute controlled 

substances.  See 21 U.S.C. § 846.  The Court sentenced Buckner the following April.  At 

sentencing, the Court determined Buckner had at least two prior felony convictions for crimes of 

violence and thus was a career offender under the United States Sentencing Guidelines.  See 

U.S.S.G. §§ 4B1.1, 4B1.2(a) (2000).  Applying the career-offender sentencing enhancement, the 

Court sentenced Buckner to 250 months in prison.    

 In March 2005, Buckner filed a pro se § 2255 motion, alleging his sentence was 

unconstitutional under authorities such as Blakely v. Washington, 542 U.S. 296 (2004), and 

United States v. Booker, 543 U.S. 220 (2005).  On the Government’s motion, this Court 

dismissed Buckner’s § 2255 motion as untimely.  See Buckner v. United States, No. 2:05-cv-705-
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PMD, slip op. (D.S.C. Nov. 10, 2005), appeal dismissed sub nom. United States v. Buckner, 167 

F. App’x 979 (4th Cir. 2006) (per curiam).   

 This time aided by counsel, Buckner filed the instant § 2255 motion in April 2016.  

Buckner contends that his career-offender designation is unconstitutional under Johnson v. 

United States, 135 S. Ct. 2551 (2015).  The Government contends that Buckner’s § 2255 motion 

is untimely, that career-offender designations may not be challenged in § 2255 proceedings, and 

that Johnson is not retroactively applicable to attacks of career-offender designations. 

 At this time, the Court cannot address either side’s arguments.  Before a district court can 

entertain a “second or successive” § 2255 motion, the court of appeals must issue an order 

authorizing the district court to consider such a motion.  28 U.S.C. §§ 2244(b), 2255(h).  A 

§ 2255 motion attacking a particular sentence is successive if it is filed after an earlier § 2255 

motion attacking that same sentence was denied on the merits.  See, e.g., Anderson v. Holland, 

No. 2:13-cv-1115-JFA-BHH, 2013 WL 4496073, at *5 (D.S.C. Aug. 20, 2013) (“To be 

considered successive, the second or subsequent petition must be a second attack on the same 

[sentence], and the first petition must have been finally adjudicated on the merits.”).  This 

Court’s order dismissing Buckner’s first § 2255 motion as untimely constitutes denial on the 

merits.  See White v. United States, 53 F. Supp. 3d 830, 834 (D.S.C. 2014) (stating “[t]he 

dismissal of a first § 2255 motion as untimely constitutes an adjudication on the merits” and 

collecting cases), appeal dismissed, 622 F. App’x 227 (4th Cir. 2015) (per curiam).  Thus, 

Buckner’s current § 2255 motion is successive.  Nothing in the record indicates that the Fourth 

Circuit has authorized review.   

 When a district court receives an unauthorized successive § 2255 motion, it “must either 

dismiss the motion for lack of jurisdiction or transfer it to” the Fourth Circuit so that court can 

2:00-cr-00398-PMD     Date Filed 07/07/16    Entry Number 390     Page 2 of 3

A-32



“perform [its] gatekeeping function under § 2244(b)(3).”  United States v. Winestock, 340 F.3d 

200, 207 (4th Cir. 2003).  Between the Fourth Circuit’s recent order addressing Johnson’s 

potential retroactive application to collateral attacks on career-offender designations, see In re 

Hubbard, No. 15-276, 2016 WL 3181417 (4th Cir. June 8, 2016), and the statute-of-limitations 

issue that dismissal might create, the Court finds that transfer is the more just option in this 

instance.   

 It is therefore ORDERED that the Clerk transfer Buckner’s current § 2255 motion to the 

Fourth Circuit.  This Court will hold this matter in abeyance pending the Fourth Circuit’s 

decision.   

AND IT IS SO ORDERED. 

 
July 7, 2016 
Charleston, South Carolina 
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���()*+�,�'+-+�
�./�')�		��8Bd�<"5��55&�[G��� �"�%7:&\"��<�����������������������������������������������������������������������������������"�()*+�,�'+-+�
�./��-++	���GdG�<��"=��a"�G7G��[G��� �"�%7:%\�[������������������:dd:�C����������������������������������������������������������������������������������������\>�()*+�,�'+-+�
�./�e*	
1)��d&:�<"%��&BL��&BB�[G��� �"�:dd:\�[������������C���������������������������������]���������������̂�������������������������������������������������������������������������������\"�V��������������P����������������f������������������������"��V������������������������������������������������������f����������������������������������������������������������������������������������������������������������������������������������������������������������������"��G�g������������������������������������������������������������������������������������������������ �������������������������������������������������������������������������������������������������"��'���e*		*h13,�./�?3A
+31)T�e13	,�M),K
/Y�M)�/��8:&�<"%��:%G��:%8�[G��� �"�:dB5\�[]=���������������������������������a���������������������������<�������H������������������������������������������������������������������������������i��������������������������������������������"̂\>�231j)�2�)+/�k�+31	�KA�2134/�./�0�4l+�1h�m)�3TS��:7%�<"H"P"�d&��dB�

noppqrsqpptuvqwxy�����yz{|�}~�|��pu�n����������{s������|s�tuu�����wz�|�t�����

A-41



� �� � � � � � � � � � � � �� �� � � � � ��������	

���������������������������������������������������� !�"#$$%�&&������������ ���'(��)��*�

�+,-./01�����)��'(���()��2���'�������3*(����454�6���)(7���*������	)���0..�� � � � � �8'*
���3(���3	�8��'*3
)('��09:.0���'(;<)��*�

=	�23>;73?�������@A�*�04��0.4-�� �

�������������������������������������������������������������������������������������������������������������������������������������������������������������+�;�62;�49B:1�+C����2�*'
��3	*��8'��)(8�*�(���3D�*��3���'���EF �EGH!$���'(�'��)3(�A��3*��)�;I1�+�)�)(7�J !K#E�LM�NM�OPM�QHM��099��;�;�0:B��05:R55�+49/-11;��

STUUVWXVUUYZ[V\]̂ �����̂_̀a�bcdae�UZfSgfgh����ij̀Xk�lmnoaX�YZZ�����\_pa�q�rs�q

A-42



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 
 
John Elwood Buckner,   ) 

)          Case No.: 2:00-cr-398-PMD-2 
 Petitioner,  )   

 )                          ORDER 
v.     )          

 ) 
United States of America,   ) 

 ) 
 Respondent.  ) 

____________________________________) 
 
  John Elwood Buckner, a federal prisoner, moves to vacate, set aside, or correct his 

sentence under 28 U.S.C. § 2255 (ECF No. 384).  The United States (“Government”) has filed a 

motion to stay (ECF No. 399).  For the reasons stated herein, the Court grants the Government’s 

motion.     

In October 2001, Buckner pled guilty to one count of conspiring to distribute controlled 

substances.  See 21 U.S.C. § 846.  At sentencing, the Court determined Buckner had at least two 

prior felony convictions for crimes of violence and thus was a career offender under the United 

States Sentencing Guidelines.  See U.S.S.G. §§ 4B1.1, 4B1.2(a) (2000).  Applying the career-

offender sentencing enhancement, the Court sentenced Buckner to 250 months in prison. 

 In March 2005, Buckner filed a pro se § 2255 motion, alleging his sentence was 

unconstitutional under authorities such as Blakely v. Washington, 542 U.S. 296 (2004), and 

United States v. Booker, 543 U.S. 220 (2005).  On the Government’s motion, this Court 

dismissed Buckner’s § 2255 motion as untimely.  See Buckner v. United States, No. 2:05-cv-705-

PMD, slip op. (D.S.C. Nov. 10, 2005), appeal dismissed sub nom. United States v. Buckner, 167 

F. App’x 979 (4th Cir. 2006) (per curiam).   
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 This time aided by counsel, Buckner filed the instant § 2255 motion on April 8, 2016.1  

In his motion, Buckner contends that after Johnson v. United States, 135 S. Ct. 2551 (2015), his 

career-offender designation is unconstitutional and therefore he must be resentenced to a shorter 

prison term.   

 Initially, the Government moved for dismissal on three grounds unrelated to the merits.  

On August 19, the Court denied the Government’s motion and ordered the Government to 

submit a brief addressing whether Buckner’s prior convictions constitute crimes of violence 

under the force clause or the enumerated-offense clause of U.S.S.G § 4B1.2(a).  Instead of filing 

such a brief, the Government filed its motion to stay.   

 The Supreme Court is currently poised to decide whether Johnson’s holding extends to 

§ 4B1.2(a)(2) and whether Johnson applies retroactively to collateral challenges of sentences 

enhanced under § 4B1.2(a)(2)’s residual clause.  See Beckles v. United States, 616 F. App’x 415 

(11th Cir. 2015) (per curiam), cert. granted, 2016 WL 1029080 (U.S. June 27, 2016) (No. 15-

8544).  The Government contends the Supreme Court’s decision in Beckles will affect the 

outcome of Buckner’s § 2255 motion and therefore this Court should stay proceedings until that 

decision is issued. 

 Beckles will affect the outcome here only if no more than one of Buckner’s prior 

convictions qualifies as a crime of violence under § 4B1.2(a)(2)’s other clauses.  That, in 

essence, is the issue that the Court asked the Government to brief.  In a footnote to its motion to 

stay, the Government has suggested some of Buckner’s convictions “may well” no longer qualify 

1.     Buckner filed the motion without first obtaining the Fourth Circuit’s authorization.  See 28 U.S.C. §§ 2244(b), 
2255(h).  Finding the motion to be “second or successive,” see id., this Court concluded it lacked jurisdiction over 
the motion and transferred the matter to the Fourth Circuit so that an authorization decision could be made.  On July 
26, 2016, the Fourth Circuit granted Buckner authorization to proceed with the instant § 2255 motion in this Court.   
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or “may or may not” qualify, but it would like additional time to make a final determination of 

its position on the issue.   (Mot. Stay, ECF No. 399, at 2–3 n.3.)   

 Because Buckner has not opposed the Government’s requests, the Court will stay this 

matter pending a decision in Beckles, and it will allow the Government additional time to submit 

a brief.  If the Government determines its position is that Buckner’s career-offender designation 

would survive even a defense-friendly decision in Beckles, it shall file a brief so stating before 

the Beckles decision is issued.   

AND IT IS SO ORDERED. 

 
October 13, 2016 
Charleston, South Carolina 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 
 
 
United States of America,   ) CRIMINAL NO.  2:00-398 

)  
    v.    ) 

)  
) Motion for Reconsideration 

John Elwood Buckner    )   
)  
) 

___________________________________ ) 
 

Mr. Buckner asks this Court to reconsider its order dismissing his motion to vacate his 

sentence under 28 U.S.C. § 2255. 

Mr. Buckner filed his motion to vacate his sentence under 28 U.S.C. § 2255 on April 8, 

2016 and claimed relief under Johnson v. United States, 135 S. Ct. 2551 (2015).  In June this 

Court stayed the matter pending the Supreme Court’s decision in Beckles v. United States, 616 F. 

App’x 415 (11th Cir. 2015), cert. granted, 2016 WL 1029080 (U.S. June 27, 2016) (No. 

15-8544).  Once Beckles was decided in March, this Court lifted its stay and denied Mr. 

Buckner’s motion on the ground that Beckles “squarely rejected” the argument that the residual 

clause of U.S.S.G § 4B1.2(a)(2) is void for vagueness.  (ECF No. 401).  In its denial, this Court 

also declined to issue a certificate of appealability.  Id. 

 This denial overstates the reach of Beckles.  The holding of Beckles is “that the advisory 

Sentencing Guidelines are not subject to a vagueness challenge under the Due Process Clause 

and that §4B1.2(a)’s residual clause is not void for vagueness.”  2017 WL 855781, at *__. 

(emphasis added).  Mr. Buckner was sentenced on June 9, 2002 to a term of 250 months.  (ECF 
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No. 222).  At this point in time, the guidelines were mandatory.  It was not until 2005, when 

United States v. Booker was decided, that the guidelines became advisory.  543 U.S. 220, 245 

(2005).   

Beckles distinguishes and separates the advisory Guidelines from the Armed Career 

Criminal Act by pointing out  

[u]nlike the ACA, however, the advisory Guidelines do not fix the permissible 
range of sentences.  To the contrary, they merely guide the exercise of a court’s 
discretion in choosing an appropriate sentence within the statutory range.  
Accordingly, the Guidelines are not subject to a vagueness challenge under the 
Due Process Clause   
 

2017 WL 855781, at *__.  The same justification does not hold for cases pre-Booker, when the 

guidelines were mandatory, and not advisory.  Thus, Mr. Buckner’s claim is still cognizable 

after Beckles.  He asks this Court to reconsider its decision, order the government to brief its 

argument on whether Mr. Buckner’s prior convictions can be classified as crimes of violence 

under the career offender guideline, and then rule accordingly.   

   

Respectfully submitted, 

s/ Alicia Vachira Penn 
 

Alicia Vachira Penn 
Assistant Federal Public Defender 
District of South Carolina 
145 King Street, Suite 325 
P.O. Box 876 

 
 
 
Charleston, South Carolina 
March 17, 2017 

2:00-cr-00398-PMD     Date Filed 03/17/17    Entry Number 403     Page 2 of 2

A-47



���������	
	������������� �������������������������������������������������������� ��������������������������� !"�#�����$%���&!"��'���(�#����$)���!"��'�(���������������������������������������'�����������������������������*+,-�,..����//0**00��)���1������2����3��4�����+565+�30+%��+565+�1�7-�3%+-$7������������������������0.0-8+-�����//0**+-������������������������������������������������������ ��%�%0+��-��+//0+%,-
�����70�$�	%����7,��$+�0�,��/*+$08�,-�+90:+-$0�/0-8,-
�+�80$,�,�-�9:��7,��$�	%��,-��-,�08���+�0��)���7,*��3%�;-����������<���;7,$7�;+��70+%8�+���%+*�+%
	=0-���-�'+:���������� � � � � � ��%��70���	%���3:��,%0$�,�-�� � � � � � 5�5��+�%,$,+������--�%���*0%6�

>??@ABC�DEFGHIJ������KLMC�DN������������OPB@QC�RJSDGSNRDE������TUC�D�LV�D

A-48


	A  Unpublished Opinion 3-12-18
	B  Order lifting Stay denying Appealability  3-6-17
	C  Order denying motion for reconsideration
	D  PSR
	E  Judgment and SOR
	F  Buckner motion to vacate
	G Govt response and motion to dismiss 2255
	H Buckner response in opposition
	I  Order Current 2255 Be Transfered to 4th Circuit Filed 7-07-2016
	J order authorizing 3rd 2255
	K ordering additional briefing
	L  Government response and request to stay
	M  Order consenting to stay - 10-13-16
	Motion for Reconsideration - filed - stamped
	O  Buckner notice of appeal of final judgment



