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APPENDIX A 

SUPREME COURT OF ARKANSAS
No.  CR-98-657

BRUCE EARL WARD
PETITIONER

V.

STATE OF ARKANSAS
RESPONDENT

Opinion Delivered March 1, 2018

MOTION TO RECALL THE
MANDATE

[NO. CR-89-1836]

PULASKI COUNTY CIRCUIT
COURT HONORABLE JOHN B.
PLEGGE, JUDGE

MOTION DENIED; STAY OF
EXECUTION LIFTED. 

KAREN R. BAKER, Associate Justice

Petitioner, Bruce Earl Ward, requests this court to recall the mandate from his

resentencing in Ward v. State, 338 Ark. 619, 622, 1 S.W.3d 1, 3 (1999) (Ward III), asserting

that he was entitled to an independent defense expert to aid in his defense regarding his

competency.  

In early 2017, the governor of Arkansas set Ward’s execution for April 17, 2017.

Subsequently, Ward filed a motion to recall the mandate in this matter and stay of execution

until the United States Supreme Court issued its opinion in McWilliams v. Dunn, 137 S. Ct

1790 (2017), contending that McWilliams had a direct impact on his claim pursuant to Ake v.

Oklahoma, 470 U.S. 68 (1985).  Ward further asserts that we should overrule our precedent

holding that a competency evaluation at the Arkansas State Hospital satisfies Ake.  We granted
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2 CR-98-657

the stay of execution and took the motion as a case. 

This is a death-penalty case with a long history before this court.   The facts of Ward’s

underlying case are as follows:

[O]n August 11, 1989, Little Rock Police Sergeant Michael Middleton was patrolling
the area near the Jackpot convenience store on Rodney Parham Drive. Upon pulling
into the parking lot, he noticed that the store’s clerk was not at her normal work
station. He then went into the store to try and locate the clerk. After he had looked
through the store and was unable to find the clerk, Middleton called other officers to
assist in the search. In the meantime, Middleton began to check outside the store, near
the restrooms. He observed Ward walking from the restrooms toward a motorcycle
that was parked nearby. Middleton spoke to Ward and told him that he was looking
for the store’s clerk. Ward told the officer that the clerk was inside the store, stocking.
Ward stated that he had just had a cup of hot chocolate with the clerk and that she had
given him the key to the restroom. Moments later, Sergeant Scott Timmons
discovered [Rebecca] Doss’s body lying on the floor of the men’s restroom. She had
been strangled to death. Ward was arrested and subsequently convicted of the murder.

Ward III, 338 Ark. 619, 622, 1 S.W.3d 1, 3.

In Ward v. State, 308 Ark. 415, 827 S.W.2d 110 (1992) (Ward I), we affirmed Ward’s

capital-murder conviction for the death of Doss. Although we affirmed Ward’s conviction,

we reversed and remanded for resentencing based on an evidentiary error.  Upon remand,

Ward was again sentenced to death.  However, we reversed and remanded his sentence for

a second time because a transcript of the record from the second sentencing was incomplete.

Ward v. State, 321 Ark. 659, 906 S.W.2d 685 (1995) (Ward II) (per curiam).  At his 1997

sentencing, Ward was sentenced to death for a third time. We affirmed his sentence on appeal

in Ward III.  Ward next filed a petition for postconviction relief under Ark. R. Crim. P. 37.5.

We affirmed the circuit court’s denial of that petition in Ward v. State, 350 Ark. 69, 84

S.W.3d 863 (2002) (Ward IV). On July 16, 2010, Ward filed a petition to reinvest jurisdiction
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3 CR-98-657

in the circuit court to consider a petition for a writ of error coram nobis asserting he was

incompetent at the time of trial and entitled to a writ of error coram nobis. On September

30, 2010, we summarily denied Ward’s petition.

In 2013, Ward next filed motions to recall the mandates from his direct appeal (Ward

I), resentencing (Ward III), and the denial of postconviction relief (Ward IV) based on his

mental competency and asserted that this court should overrule its precedent pertaining to

Ake.  In Ward v. State, 2015 Ark. 60, 2, 455 S.W.3d 818, 820 (Ward V), we denied the

motion to recall the mandate in Ward’s direct appeal.  In Ward VI, 2015 Ark. 61, at 2, 455

S.W.3d 303, at 305, we denied Ward’s motion to recall the mandate in Ward’s resentencing.

In Ward v. State, 2015 Ark. 62, 1, 455 S.W.3d 303 (Ward VII), we denied the motion to

recall the mandate in Ward’s postconviction matter.  Accordingly, we denied all three

motions to recall the mandates.  

Now before the court, Ward has filed a motion to recall the mandate in Ward III,

asserting again that Ward was entitled to an independent mental health expert under Ake; that

this court misinterpreted Ake; that McWilliams could possibly be a seminal case in this area;

and that the court should therefore stay his execution pending resolution of this matter.  On

April 17, 2017, we took the motion as a case and entered a stay of execution. On June 19,

2017, the Supreme Court issued its opinion in McWilliams, and the issue of whether to recall

the mandate in Ward’s case is now before us. We deny the motion to recall the mandate for

the reasons discussed below. 

Standard for Recalling the Mandate and the Doctrine of Law of the Case
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1In Robbins, we recalled the mandate because (1) Robbins cited to a decision “on all
fours legally” with the issue presented, (2) federal court proceedings had been dismissed
because of an unexhausted state-court claim, and (3) it was a death-penalty case, which
required heightened scrutiny. Robbins, 353 Ark. at 564, 114 S.W.3d at 222–23. In making
that decision, we noted that there were unique circumstances that made the case “one of a
kind, not to be repeated.” Id., 114 S.W.3d at 223. 

4 CR-98-657

“The power of an appellate court to recall its mandate, if the circumstances warrant

it, is recognized both in federal courts and state courts across the country.”  Robbins v. State,

353 Ark. 556, 563, 114 S.W.3d 217, 221 (2003) (internal citations omitted).  This court will

recall a mandate and reopen a case only in extraordinary circumstances.  Id.   In Nooner v.

State, 2014 Ark. 296, at 7–8, 438 S.W.3d 233, 239, we explained our standard for recalling

a mandate:

[O]ur decision in Robbins is patently clear that recall of our mandate is an extremely
narrow remedy. Indeed, we stated in Robbins that recall of our mandate is to be
granted only in extraordinary circumstances as a last resort to “avoid a miscarriage of
justice” or “to protect the integrity of the judicial process.” See Robbins, 353 Ark. [556,
563],114 S.W.3d [217, 222 (2003)](quoting Calderon v. Thompson, 523 U.S. 538, 558,
118 S.Ct. 1489, 140 L.Ed.2d 728 (1998), and Demjanjuk v. Petrovsky, 10 F.3d 338, 357
(6th Cir.1993)).

Regardless of any inconsistencies in our decisions concerning the mandatory
satisfaction of the three Robbins[1] factors, what has remained consistent in these cases
has been a discussion of the three Robbins factors and this court’s overarching concern
that we will reopen a case only to address an “error in the appellate process,” meaning
an error that this court made or overlooked while reviewing a case in which the death
sentence was imposed. See, e.g., Engram v. State, 360 Ark. 140, 147, 148, 200 S.W.3d
367, 369, 370 (2004) (observing that the purpose of recalling the mandate in Robbins
was to “correct an error in the appellate process” and emphasizing that “the Robbins
case hinged on the fact that an error was made during this court’s review, and the
recall of the mandate was intended to give this court an opportunity to address an issue
it should have addressed before”). We have also been consistent in considering
motions to recall mandates in criminal cases only where the death penalty has been
imposed.  See, e.g., Maxwell v. State, 2012 Ark. 251 (per curiam).
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Nooner, 2014 Ark. 296, at 8–9, 438 S.W.3d at 239. Accordingly, circumstances requiring this

court to recall a mandate occur in extremely limited circumstances. 

Next, with regard to the doctrine of law of the case, in United Food & Commercial

Workers International Union v. Wal-Mart Stores, Inc., 2016 Ark. 397, 504 S.W.3d 573, we

explained the law-of-the-case doctrine:

[T]he doctrine of law of the case prohibits a court from reconsidering issues of law or
fact that have already been decided on appeal. The doctrine provides that a decision
of an appellate court establishes the law of the case for trial upon remand and for the
appellate court itself upon subsequent review. The doctrine serves to effectuate
efficiency and finality in the judicial process, and its purpose is to maintain consistency
and to avoid reconsideration of matters once decided during the course of a single,
continuing lawsuit.

“As a general rule, we are bound to follow prior case law under the doctrine of stare decisis,

a policy designed to lend predictability and stability to the law.” Ward VII, 2015 Ark 62, at

5, 455 S.W.3d at 833.

I. The Court Should Recall the Mandate in Ward’s Resentencing to 
Correct a Defect in the Appellate Process

In Ward’s motion to recall the mandate, he asserts that he was denied the assistance of

a mental-health expert to evaluate, prepare, and present a defense in violation of Ake and

urges the court to grant his motion.  Ward’s argument is two-fold.  First, he asserts that the

State did not meet the minimum Ake requirements, arguing that this court’s interpretation

of Ake is a defect in the appellate process.  Second, Ward contends that McWilliams clarifies

the Ake requirements, and he urges this court to recall the mandate from his resentencing,

alleging that his case does not comply with McWilliams.

First, we review Ward’s allegation that there is a defect in the appellate process and that
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this court’s interpretation of Ake “falls dramatically short of what Ake requires.”  Ward

contends that this court has misinterpreted and erroneously applied the Ake standard for thirty

years.  Ward repeatedly asserts that this court has held that an examination by a “state doctor

meets the requirements of Ake.”  Ward reshashes the same arguments he made in Ward VI,

where we recounted Ward’s claims as follows:

[W]e turn to the facts of Ward’s case. At the time of his 1997 sentencing, Ward must
have made the threshold showing that his sanity at the time of the offense would be
a significant issue and an error occurred in this court’s review that requires us to recall
the mandate in Ward III. The record demonstrates that on February 14, 1997, Ward
filed a motion for appropriation of funds for expert assistance pursuant to Ake. In
Ward’s motion, he stated in pertinent part:

Mr. Ward requests an ex parte hearing on this motion under the authority of
Ake v. Oklahoma, 470 U.S. 68 (1985). This request is made because defense
counsel does not wish to unnecessarily disclose the defense mitigation case.

The reasons in support of this motion are set out in the accompanying
memorandum.

. . . .

Counsel for Mr. Ward represents to the Court that she has probable cause to
suspect that the utilization of these particular experts will produce mitigating
evidence. It is the professional judgment of defense counsel that this
information is necessary in order to adequately represent Mr. Ward and that
these steps would most certainly be undertaken in the course of representation
provided to a similarly situated client in a retained counsel case.

On February 27, 1997, the circuit court denied the Ake motion. At the pretrial
hearing, Ward stated several times that he was not interested in resentencing and
wanted to be released from prison or reinstate the death penalty. Additionally, Ward
refused to cooperate in 1996 with the state hospital for a mental evaluation. On
October 7, 1997, pursuant to both parties’ request, the circuit court ordered Ward to
undergo an Act III evaluation. On October 17, 1997, Michael Simon, Ph.D., a
forensic psychologist, attempted to conduct an evaluation of Ward and submitted a
report to the circuit court on that same date. The evaluation stated in pertinent part:
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On 10/17/97, a forensic evaluation team consisting of Wendell Hall, MD.,
Michael I. Simon, PhD., and Maria Gergely, L.C.S.W. made an attempt to
evaluate Mr. Ward. He was brought to a conference room to meet with the
evaluation team at the Arkansas State Hospital. He was neatly dressed in an,
orange jumpsuit. He began the interview by stating, “I cannot comply with the
evaluation,” He did say his attorneys filed a motion for evaluation and he tried
to remove their motion. The court denied them and ordered him to appear for
evaluation. He politely informed us “I am competent” . . . “I have a right to
remain silent,” . . . “I am not going to submit to evaluation.” At this point the
evaluation was terminated. Thus, in summary, the evaluation could not be
completed due to Mr. Ward’s unwillingness to participate. There was no
evidence to indicate that this unwillingness was due to mental disease or defect.
During our brief interview with Mr. Ward, he interacted in a logical, coherent
manner and exhibited no signs of psychosis. Thus, in summary, Mr. Ward
refused to cooperate with this evaluation and there was no indication that this
uncooperativeness was due to any Axis I mental disorder.

At Ward’s 1997 resentencing trial, Ward presented several witnesses through
video-taped statements. Ward presented testimony of three educators from the Erie,
Pennsylvania school system where he attended school. Thomas Ritter, a teacher and
guidance counselor, testified that he taught Ward in 1965 and 1966 and was also his
guidance counselor in the 1970s. Ritter testified that Ward did not have success in
school and that Ward was disruptive, and without provocation was aggressive toward
other students, but when Ritter spoke to Ward about this behavior he had a “blank
stare . . . there was no comprehension that he did anything wrong.” Ritter further
testified that he knew something “was basically wrong” with Ward but that he did not
refer him to a psychologist because at that time the school system had very limited
access to psychologists and based on Ward’s testing he had the ability to learn. Ritter
also testified that Ward exhibited “hostile behavior . . . bizarre behavior.”

L. Catherine Fayenmeyer, a guidance counselor in Wattsburg, Pennsylvania
from 1965 to 1975, testified that she met with Ward ten to twelve times over a
five-year period and knew Ward well. She testified that Ward came to see her mainly
for disciplinary problems. She further testified that Ward did not put forth effort in
school and was disruptive in class. Fayenmeyer testified that Ward was very bright but
had very few friends and did not engage in any activities at school. She testified that
Ward was “exceptional” because he did not need classes for “dull students,” but she
opined that the opportunity to work one on one with a teacher would have made a
significant difference for him.

C.J. Wortham, an education specialist in the City of Erie, Pennsylvania in the
1960s and 1970s and who was also part of the Civil Air Patrol Program, worked with
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Ward for approximately a year and a half when Ward was a cadet in the program.
Wortham testified that Ward did well in the structured Civil Air Patrol program and
was good with outdoor work and compassing. He also testified that Ward was good
with adults, but had emotional problems dealing with his peers and life in general.
Wortham testified that he recommended to Ward’s family that they seek psychiatric
help for Ward. He also testified that Ward got “into trouble” when alcohol was
present.

Next, the deposition of Dr. Anthony Cillufo, a psychologist, was read into the
record as part of Ward’s 1997 sentencing. Dr. Cillufo testified that on April 22, 1977,
he conducted a three-hour interview of Ward at the Erie County jail. He testified that
he conducted a battery of tests and an extensive clinical interview with Ward,
including talking with Ward about his life history, family relationships, and sexual
history. Dr. Cillufo diagnosed Ward as an anxious, shy, alienated man of average
intelligence, with a propensity for acting violently as part of a mixed personality
disorder. He further testified that Ward had features of social personality or explosive
personality as well as passive/aggressive and paranoid disorders, and a secondary
diagnosis of alcoholism. Further, Dr. Cillufo testified that Ward could possibly have
had some early history of minimal brain dysfunction and a slight possibility of
neurological damage as Ward had reported fainting spells or blackouts. Dr. Cillufo
testified that his main diagnosis was mixed personality disorder.

Ward also presented testimony from Tom Devine, an attorney at the Pulaski
County Public Defender’s Office. Devine testified that he had known Ward for twelve
and a half years and Ward made paintings and drawings for him.

Gary Wayne Brossett had testified at Ward’s first trial, and his testimony was
also read into the record during Ward’s 1997 sentencing. Brossett testified that he was
a nursing student at Arkansas Children’s Hospital in 1989 and was working at
Joubert’s, a local tavern. Brossett testified that Ward was at Joubert’s on the night of
Doss’s murder and that Ward drank a few beers and played some pool and left the
tavern around midnight.

Having reviewed Ward’s presentation of evidence at the 1997 sentencing, we
turn to Ward’s argument in his motion to recall the mandate regarding an alleged Ake
violation. In asserting that this court should recall the mandate on this point, Ward
relies primarily on a report from Dr. William Logan, a forensic psychiatrist. Logan’s
forty-one-page report regarding Ward’s 1997 sentencing can be summarized as
follows. Logan diagnosed Ward with “schizophrenia, paranoid type, as evidenced by
a preoccupation with persecutory and grandiose delusional ideas, and occasional
hallucinations and disorganized thinking.” Dr. Logan examined Ward on October 22,
2008. Dr. Logan completed a three-hour examination on Ward at the Varner
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Supermax Unit. According to his report, Dr. Logan reviewed IQ evaluations
performed on Ward in 1972, a presentence report performed in 1977, several
documents compiled in connection with Ward’s prior arrest in Pennsylvania in 1977,
Ward’s military records, a questionnaire completed by Ward’s mother in 1977, Ward’s
medical history compiled after his 1989 arrest in Arkansas, evaluations performed by
Dr. Simon, affidavits from Ward’s prior counsel describing his behavior during his
1990 trial and two resentencing hearings, Ward’s competency hearing, and various
filings and pleadings made by both the State and Ward during his trial and sentencing
hearings.

In his report, Dr. Logan described Ward as a heavyset man with poor
grooming. He described Ward as having “fair thought organization when giving
information about his family and childhood,” but noted that “[a]s he began to discuss
his legal situation his thought processes deteriorated markedly.” Dr. Logan described
Ward’s “persistent and grandiose delusions” that he “was the target of a conspiracy
between officials in Pennsylvania, someone he knew in Canton, Texas and various
Arkansas government entities including the governor’s office and the State and Federal
Public Defenders.” According to Dr. Logan, Ward’s delusions “do not compromise
his intellectual capacity in terms of his intelligence and orientation,” but that his
understanding of his conviction and sentence are “irrational and delusional.” For
example, Dr. Logan stated that Ward expressed his belief that “he will never be
executed, but rather be exonerated and leave prison a free man to achieve great
success.” According to Dr. Logan, Ward attributes this belief to “revelations from
God.”

Dr. Logan’s report also described delusions reported by Ward, including his
belief that Joe Biden “got Nick Trenticosta (a former attorney of Mr. Ward’s) on his
case and also has a connection to his current attorney.” Ward also reported that he
“can see the future including future disasters and future events.” He also believes his
father is part of the Illuminati and that the Illuminati are trying to help him. According
to Dr. Logan’s report, Ward described visions of a large black dog that jumps into
people and possesses them and that Ward reported hearing his deceased father’s voice
from a chair. Ward also described his belief that others are jealous of him because of
his talent and power and that some of the other prisoners are demons under a spell
from the State because they do not complain. Ward stated that he “also has been the
victim of a laxative curse.” During the interview, Ward reported that the “unholy
Alliance in Pennsylvania told him to give up his powers or suffer the consequences.”

Dr. Logan diagnosed Ward as having schizophrenia, paranoid type. Dr. Logan
gave his opinion that Ward was not competent to be executed. Dr. Logan’s specific
report regarding the 1997 sentencing was as follows:
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              Competency to Stand Trial in the 1997 Penalty Phase Hearing

Mr. Ward adamantly opposed any attempt by his then attorney, Ms.
Tammy Harris to present mitigation testimony that might result in a life
sentence. He resisted an effort to assess his competency. Mr. Ward’s decisional
competency was never addressed. He wanted an outright dismissal of the
charges and compensation. Despite his bizarre behavior, the case was allowed
to proceed. Subsequently, it has been revealed Mr. Ward’s actions were the
direct consequences of delusional beliefs that resulted from his Paranoid
Schizophrenia, a mental disease.

Consequently, it is my opinion with a reasonable degree of medical
certainty that at the 1997 Penalty Phase proceeding, Mr. Ward suffered from
Paranoid Schizophrenia. It is my further opinion that the delusions
characteristic of this mental disease prevented him from having an ability to
understand rationally the proceedings against him and from having the ability
to assist effectively in his own defense.

In reviewing Dr. Logan’s report, we note that Dr. Logan’s evaluation was
performed in 2008 and was not part of the record in Ward’s 1997 sentencing. Further,
Dr. Logan’s report discrediting years of data and evaluation is based on his one visit
with Ward in 2008. In any event, Dr. Logan’s report is of limited support for Ward’s
argument that a fundamental breakdown in the appellate process occurred in Ward’s
1997 sentencing regarding Ward’s Ake argument because it was not part of the record
reviewed by this court.

Next, the record demonstrates that on October 17, 1997, Ward was afforded
the opportunity to have his “competency and criminal responsibility” evaluated by
psychologists at the state hospital. Although Ward was unwilling to participate, Dr.
Simon reported that “there was no evidence to indicate that this unwillingness was due
to mental disease or defect.” Ward asserts that this evaluation is unreliable and he
should be afforded an independent evaluation. However, we have recognized that a
defendant’s rights are adequately protected by an examination at the state hospital, an
institution that has no part in the prosecution of criminals. Branscomb v. State, 299 Ark.
482, 774 S.W.2d 426 (1989); Dunn v. State, 291 Ark. 131, 722 S.W.2d 595 (1987);
Wall v. State, 289 Ark. 570, 715 S.W.2d 208 (1986). In other words, the defendant
does not have a constitutional right to search for a psychiatrist of his personal liking or
to receive funds to hire his own but is entitled to access to a competent psychiatrist and
the examination afforded to Ward satisfied that right. Although Ward requests that we
overrule our precedent holding that a competency evaluation at the Arkansas State
Hospital satisfies Ake, we decline to overrule this precedent.
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In sum, we do not find merit in Ward’s assertions. Whether Ward contends
that he was not competent to stand trial at the 1997 sentencing or that his sanity at the
time of the offense was at issue, based on the record before us, we do not find that
there was a breakdown in the appellate process in Ward III. Ward was afforded his
constitutionally guaranteed evaluation pursuant to Ake, and the record does not
support Ward’s contention that any breakdown occurred. Ward simply failed to make
a threshold showing that his sanity at the time of the offense or his competence to
stand trial were significant factors. While the record demonstrates that Ward filed the
Ake motion, Ward did not make an argument that the state hospital evaluation was
inadequate or present any evidence that would support his argument that there was a
breakdown in the appellate process. Likewise, we reject Ward’s contention that the
circuit court’s failure to provide an independent psychiatrist to develop mitigating
evidence during sentencing, and this court’s subsequent failure to discover and reverse
that decision, resulted in a breakdown of the appellate process. Accordingly, we deny
Ward’s request that we recall the mandate on his first point.

Ward VI, 2015 Ark. 61 at 7-15, 455 S.W.3d at 823-27.

In reviewing Ward’s claims, we recognize that we addressed Ward’s arguments in his

current motion to recall the mandate regarding Ake and its requirements in Ward VI. Today,

he continues to make the same arguments he made in 2015 when this court addressed those

issues and denied the motion.  “The doctrine of the law of the case provides that the ‘decision

of an appellate court establishes the law of the case for the trial upon remand and for the

appellate court itself upon subsequent review.’ Washington v. State, 278 Ark. 5, 7, 643 S.W.2d

255 (1982) (citing Mayo v. Ark. Valley Trust Co., 137 Ark. 331, 209 S.W. 276 (1919)).

Although we noted in Washington that the doctrine is not inflexible and does not absolutely

preclude correction of error, id. (citing Ferguson v. Green, 266 Ark. 556, 557, 587 S.W.2d 18

(1979)), we have also held that the doctrine prevents an issue raised in a prior appeal from

being raised in a subsequent appeal ‘unless the evidence materially varies between the two

appeals.’ Fairchild v. Norris, 317 Ark. 166, 170, 876 S.W.2d 588 (1994). We adhere to this
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doctrine to preserve consistency and to avoid reconsideration of matters previously decided.

Id. Significantly, the doctrine extends to issues of constitutional law. Id.; Findley v. State, 307

Ark. 53, 818 S.W.2d 242 (1991).” Kemp v. State, 335 Ark. 139, 142–43, 983 S.W.2d 383, 385

(1998).  

Here, there is neither an allegation for correction of an error nor of evidence that

materially varies from Ward’s prior motion to recall the mandate of his resentencing in Ward

VI.  Ward merely reargues the merits of his former challenges to this court’s interpretation

of Ake.  We previously considered and rejected Ward’s arguments.  Accordingly, pursuant to

the law-of-the-case doctrine, we hold that Ward’s arguments provide no basis for granting

Ward’s motion to recall the mandate in his resentencing.

Further, as we explained in Ward VI,  the United States Supreme Court in Ake held

that when a defendant has made a preliminary showing that his sanity at the time of the

offense is likely to be a significant factor at trial, due process requires that a state provide access

to a psychiatrist’s assistance on this issue, if a defendant cannot otherwise afford one.  Ake, 470

U.S. at 74.  The Supreme Court held: 

[W]hen a defendant demonstrates to the trial judge that his sanity at the time of the
offense is to be a significant factor at trial, the State must, at a minimum, assure the
defendant access to a competent psychiatrist who will conduct an appropriate
examination and assist in evaluation, preparation, and presentation of the defense. This
is not to say, of course, that the indigent defendant has a constitutional right to choose
a psychiatrist of his personal liking or to receive funds to hire his own.  Our concern
is that the indigent defendant have access to a competent psychiatrist for the purpose
we have discussed, and as in the case of the provision of counsel we leave to the State
the decision on how to implement this right.

Ake, 470 U.S. at 83.
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Pursuant to Ake, Ward must make a threshold showing that his sanity is likely to be

a significant factor in his defense.  This determination is made on a case by case basis. See

Pyland v. State, 302 Ark. 444, 790 S.W.2d 178 (1990). In Ward VI, we held that Ward failed

to meet this standard. Accordingly, based on our discussion above, we do not find merit in

Ward’s argument that this court has misinterpreted Ake. 

Next, with regard to Ward’s argument that McWilliams altered or expanded the

standards required by Ake, this argument is without merit.   In McWilliams, the Court did not

alter or change the requirements of Ake.  The United States Supreme Court held: 

We turn to the main question before us: whether the Alabama Court of
Criminal Appeals’ determination that McWilliams got all the assistance that Ake
requires was “contrary to, or involved an unreasonable application of, clearly
established Federal law.” 28 U.S.C. § 2254(d)(1).

McWilliams would have us answer “yes” on the ground that Ake clearly
established that a State must provide an indigent defendant with a qualified mental
health expert retained specifically for the defense team, not a neutral expert available
to both parties. He points to language in Ake that seems to foresee that consequence.
See, e.g., 470 U.S., at 81, 105 S.Ct. 1087 (“By organizing a defendant’s mental
history, examination results and behavior, and other information, interpreting it in
light of their expertise, and then laying out their investigative and analytic process to
the jury, the psychiatrists for each party enable the jury to make its most accurate
determination of the truth on the issue before them” (emphasis added)).

We need not, and do not, decide, however, whether this particular McWilliams
claim is correct. As discussed above, Ake clearly established that a defendant must
receive the assistance of a mental health expert who is sufficiently available to the
defense and independent from the prosecution to effectively “assist in evaluation,
preparation, and presentation of the defense.” Id., at 83, 105 S.Ct. 1087. As a practical
matter, the simplest way for a State to meet this standard may be to provide a qualified
expert retained specifically for the defense team. This appears to be the approach that
the overwhelming majority of jurisdictions have adopted. See Brief for National
Association of Criminal Defense Lawyers et al. as Amici Curiae 8–35 (describing
practice in capital-active jurisdictions); Tr. of Oral Arg. 40 (respondent conceding that
“this issue really has been mooted over the last 30–some–odd years because of statutory
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changes”). It is not necessary, however, for us to decide whether the Constitution
requires States to satisfy Ake’s demands in this way. That is because Alabama here did
not meet even Ake’s most basic requirements.

The dissent calls our unwillingness to resolve the broader question whether Ake
clearly established a right to an expert independent from the prosecution a “most
unseemly maneuver.” Post, at 1801 – 1802 (opinion of ALITO, J.). We do not agree.
We recognize that we granted petitioner’s first question presented—which addressed
whether Ake clearly established a right to an independent expert—and not his second,
which raised more case-specific concerns. See Pet. for Cert. i. Yet that does not bind
us to issue a sweeping ruling when a narrow one will do. As we explain below, our
determination that Ake clearly established that a defendant must receive the assistance
of a mental health expert who is sufficiently available to the defense and independent
from the prosecution to effectively “assist in evaluation, preparation, and presentation
of the defense,” 470 U.S., at 83, 105 S.Ct. 1087 is sufficient to resolve the case. We
therefore need not decide whether Ake clearly established more. (Nor do we agree
with the dissent that our approach is “acutely unfair to Alabama” by not “giv[ing] the
State a fair chance to respond.” Post, at 1808. In fact, the State devoted an entire
section of its merits brief to explaining why it thought that “[n]o matter how the
Court resolves the [independent expert] question, the court of appeals correctly denied
the habeas petition.” Brief for Respondent 50. See also id., at 14, 52 (referring to the
lower courts’ case-specific determinations that McWilliams got all the assistance Ake
requires).)

McWilliams, 137 S. Ct. 1790, 1799–801.

Simply put, McWilliams did not answer the question that Ward was relying on in

seeking relief in this motion.  McWilliams did not establish new law.  In sum, this case is the

same one he presented in Ward VI, and McWilliams does not develop new law or change the

standard pursuant to Ake.  Based on our review of the record and the discussion above, Ward

has failed to meet the standard for this court to recall the mandate in his resentencing.

Therefore, the motion is denied. 

14a



2Although we lift the stay of execution in this case, we note that in Ward v. Hutchinson,
CV-17-291, on April 14, 2017, we entered a stay of execution.  
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Motion denied; stay of execution lifted.2 

WOOD and WOMACK, JJ., concur. 

KEMP, C.J., and HART, J., dissent.
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RHONDA K. WOOD, Associate Justice 

Although I concur in the majority’s decision to deny Ward’s motion to recall the 

mandate, I write separately to highlight an ongoing problem in our appellate process.  As 

the majority explains, in 2015, we denied Ward’s fourth motion to recall the mandate on 

the same issue. Ward v. State, 2015 Ark. 61, 455 S.W.3d 818 (Ward VI). On April 12, 2017, 

Ward filed this motion to recall the mandate alleging there was an error in the appellate 

court process. More specifically, he alleged that in his prior appeal this court had 

misinterpreted Ake and had failed to provide him with sufficient relief under that case.  Ake 

v. Oklahoma, 470 U.S. 68 (1985).  However, we definitively decided that same issue in Ward 

VI, and as the majority points out, our holding in Ward VI is law of the case.  

Ward’s only other argument in his April 2017 motion to recall the mandate was that 

the United States Supreme Court might in the future conclude that Ake meant something 

different that we did in Ward VI.  He, therefore, asked us to recall the mandate, not on a 

legal error, but on the possibility of a future error in the appellate process.  That was not a 
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cognizable ground under our precedent. Even when he pled no appellate error, this court 

decided to take the motion as a case, rather than deny his motion outright.    

The fundamental problem I see in our process is that this court will entertain motions 

to recall the mandate on virtually any issue, even ones that address duplicative issues which 

are clearly bound by law of the case. We should exercise our discretion to entertain motions 

to recall mandates more sparingly in the future. Arkansas applies motions to recall the 

mandate the most liberally of any state in the country.1  Consequently, in our criminal court 

system, final never really means final.   

WOMACK, J., joins. 

 

                                         
1  See Rule 12.9 Washington Rules of Appellate Procedure (providing for recall of 

the mandate limited to instances of inadvertent mistake of fraud and filed within a reasonable 
time);  State v. Wade,  138 P.3d 168 ( Wash. 2006) (explaining appellate court may only 
recall the mandate to correct an inadvertent mistake as improperly recalling it to reconsider 
the merits impacts the stability of the courts); State v. Taylor, 1 S.W.3d 610, 611 (Mo. Ct. 
App. 1999) (recalling the mandate “is limited to consideration of the claim that federal 
constitutional rights have been infringed when the lawyer acting for the accused on appeal 
has been ineffective by constitutional standards”); Chapman v. St. Stephens Protestant Episcopal 
Church, 138 So. 630 ( Fla. 1932) (explaining the mandate may not be recalled once the term 
during which it was issued has ended) (citing Lovett v. State, 11 So. 176 (Fla. 1892)); In Re 
Amendments to Florida Rules of Judicial Admin. & Florida Rules of Appellate Proc.; White 
v. State, 195 So. 479 (Miss. 1940) (holding court can recall the mandate when inadvertently 
issued); Horton v. State,  88 N.W. 146 (Neb. 1901) (explaining ability to recall the mandate 
ends when the term it was issued in ends); Lindus v. Northern Ins. Co. of New York, 438 P.2d 
311 (Ariz. 1968) (allowing recall in situations of fraud or mistake of fact); Rule 41 of the 
Rules of the District of Columbia Court of Appeals (providing a motion to recall the 
mandate must be filed within 180 days); Thompson v. Nickle, 239 P. 649 (Okla. 1925) 
(recalling the mandate only when issued through inadvertence or mistake);  Jackson v. State, 
688 S.E. 2d 351(Ga. 2010) (permitting recall for mistake or fraud); Coulter v. Schofield, 32 
Haw. 426 (1932) (recall only before term ends); and Kentucky Criminal Rules 60.02 (recall 
for fraud in final judgment). 
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JOHN DAN KEMP, Chief Justice 
 

 Petitioner Bruce Earl Ward moves this court to recall the mandate from his 

resentencing in Ward v. State, 338 Ark. 619, 1 S.W.3d 1 (1999) (Ward III) (affirming his 

death sentence). The majority has denied Ward’s motion to recall the mandate. For the 

reasons set forth in this dissent, I would grant the motion. 

 Ward argues that this court should recall the mandate in Ward III, 338 Ark. 619, 1 

S.W.3d 1, to correct a defect in the appellate process. Ward contends that he was 

unconstitutionally deprived of any meaningful assistance of a mental-health expert in 

violation of Ake v. Oklahoma, 470 U.S. 68 (1985), and McWilliams v. Dunn, 582 U.S. ___, 

137 S. Ct. 1790 (2017). Ward asserts that this court’s precedent—that compliance with 

Arkansas Code Annotated section 5-2-305 (Supp. 1989) and that providing a state 

examination satisfies the constitutional requirement of Ake—does not comport with the 
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Court’s holding in McWilliams, 582 U.S. ___, 137 S. Ct. 1790. Ward maintains that his 

motion to recall the mandate should be granted on this basis. I agree. 

I. Ake and McWilliams 

A. Ake 

 The Supreme Court of the United States held in Ake, 470 U.S. 68, that when a 

defendant “has made a preliminary showing that his sanity at the time of the offense is likely 

to be a significant factor at trial, the Constitution requires that a state provide access to a 

psychiatrist’s assistance on this issue if the defendant cannot otherwise afford one.” Ake, 470 

U.S. at 74, 105 S. Ct. 1087. This “preliminary showing” includes that (1) the defendant is 

an “indigent defendant,” 470 U.S. at 70, 105 S. Ct. 1087; (2) his “mental condition” was 

“relevant to . . . the punishment he might suffer,” 470 U.S. at 80, 105 S. Ct. 1087; and (3) 

his “sanity at the time of the offense . . . was seriously in question.” 470 U.S. at 70, 105 S. 

Ct. 1087. Once that preliminary showing is made, the State must  

at a minimum, assure the defendant access to a competent psychiatrist who will conduct an 

appropriate examination and assist in evaluation, preparation, and presentation of the defense.  

 
Ake, 470 U.S. at 83, 105 S. Ct. 1087 (emphasis added).  

 Courts in other jurisdictions have split over their interpretation of the requirements 

articulated in Ake. The Eleventh Circuit noted that  

 [i]n some jurisdictions, a court-appointed neutral mental health expert made 

available to all parties may satisfy Ake. See Miller v. Colson, 694 F.3d 691, 697–99 (6th 
Cir. 2012) (discussing the split amongst Sixth Circuit decisions that address whether 

a neutral mental health expert satisfies Ake), cert. denied; Granviel v. Lynaugh, 881 F.2d 

185, 191–92 (5th Cir. 1989) (holding that Ake is met when the government provides 

a defendant with neutral psychiatric assistance), cert. denied. Other circuits have held 
that the state must provide a non-neutral mental health expert to satisfy Ake. See 

United States v. Sloan, 776 F.2d 926, 929 (10th Cir. 1985) (holding that a defendant 

is entitled to independent, non-neutral psychiatric assistance); Smith v. McCormick, 
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914 F.2d 1153, 1158 (9th Cir. 1990) (“[U]nder Ake, evaluation by a ‘neutral’ court 
psychiatrist does not satisfy due process.”). However, the United States Supreme 

Court has thus far declined to resolve this disagreement among the circuits. See Miller, 

694 F.3d at 697 n. 6; Granviel v. Texas, 495 U.S. 963, 110 S. Ct. 2577, 109 L.Ed.2d 

758 (1990) (denying certiorari). As a result, the State’s provision of a neutral 
psychologist would not be “contrary to, or involve[ ] an unreasonable application of, 

clearly established Federal law.” See 28 U.S.C. § 2254(d)(1).    

 
McWilliams v. Comm’r, 634 Fed. App’x 698, 705–06 (11th Cir. 2015) (per curiam). 

 On appeal to the Supreme Court, McWilliams argued that “Ake clearly established 

that a State must provide an indigent defendant with a qualified mental health expert retained 

specifically for the defense team, not a neutral expert available to both parties” (emphasis added). 

McWilliams, 137 S. Ct. at 1799.  The Court asserted that  

[a]s a practical matter, the simplest way for a State to meet this standard may be to 
provide a qualified expert retained specifically for the defense team. This appears to 

be the approach that the overwhelming majority of jurisdictions have adopted. See 

Brief for National Association of Criminal Defense Lawyers et al. as Amici Curiae 8–

35 (describing practice in capital-active jurisdictions); Tr. of Oral Arg. 40 (respondent 
conceding that “this issue really has been mooted over the last 30–some–odd years 

because of statutory changes”). It is not necessary, however, for us to decide whether 

the Constitution requires States to satisfy Ake’s demands in this way. That is because 
Alabama here did not meet even Ake’s most basic requirements. 

 
McWilliams, 137 S. Ct. at 1799–80.  

B. Arkansas Law Interpreting Ake 

 Since the Supreme Court’s Ake decision in 1985, this court has interpreted Ake to 

mean that when a psychiatrist examines a defendant at the state hospital, as provided by 

statute,1 the Ake requirements have been satisfied. See Ward v. State, 2015 Ark. 61, 455 

1    Arkansas Code Annotated § 5-2-305 provides the statutory procedures that are to be 

followed when the defense of mental disease or defect is raised. The statute provides in 
pertinent part: 

 (a) Whenever a defendant charged in circuit court: 
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S.W.3d 818 (Ward VI) (holding that a competency evaluation at the Arkansas State Hospital 

satisfied Ake); Creed v. State, 372 Ark. 221, 224, 273 S.W.3d 494, 497 (2008) (stating that 

“a defendant’s right to examination under Ake is protected by an examination by the state 

 (1) Files notice that he intends to rely upon the defense of mental disease or 

defect, or there is reason to believe that mental disease or defect of the defendant will 
or has become an issue in the cause; or 

 (2) Files notice that he will put in issue his fitness to proceed, or there is reason 

to doubt his fitness to proceed, the court, subject to the provisions of §§ 5-2-304 and 

5-2-311, shall immediately suspend all further proceedings in the prosecution. . . . 
 (b)(1) Upon suspension of further proceedings in the prosecution, the court 

shall enter an order: 

 (A) Directing that the defendant undergo examination and observation by one 

or more psychiatrists at a local regional mental health center. . . .; or 
 (B) Appointing at least one (1) qualified psychiatrist to make an examination 

and report on the mental condition of the defendant; or 

 (C) Directing the Director of the Arkansas State Hospital to examine and 
report upon the mental condition of the defendant; or 

 (D) Committing the defendant to the Arkansas State Hospital or other suitable 

facility for the purpose of the examination for a period not exceeding thirty (30) days, 

or such longer period as the court determines to be necessary for the purpose. 
. . . . 

 (c) Upon completion of an examination at a local regional mental health clinic 

or center pursuant to subsection (b) of this section or in lieu of such an examination, 
the court may enter an order providing for examination pursuant to subsections (b)(2) 

or (3) of this section and may further order the defendant committed to the Arkansas 

State Hospital for further examination and observation if the court determines that 

commitment and further examination and observation are warranted. 
 (d) The report of the examination shall include the following: 

 (1) A description of the nature of the examination; 

 (2) A diagnosis of the mental condition of the defendant; 

 (3) An opinion as to his capacity to understand the proceedings against him 
and to assist effectively in his own defense; 

 (4) An opinion as to the extent, if any, to which the capacity of the defendant 

to appreciate the criminality of his conduct or to conform his conduct to the 
requirements of law was impaired at the time of the conduct alleged; and 

 (5) When directed by the court, an opinion as to the capacity of the defendant 

to have the culpable mental state that is required to establish an element of the offense 

charged. 
 

Ark. Code Ann. § 5-2-305 (Supp. 1989). 
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hospital as provided by” Arkansas statute); Dirickson v. State, 329 Ark. 572, 953 S.W.2d 55 

(1997) (holding that a defendant’s right to examination under Ake is protected by an 

examination by the state hospital as provided by Arkansas Code Annotated section 5-2-

305); Sanders v. State, 308 Ark. 178, 824 S.W.2d 353 (1992) (holding that a review by the 

state hospital is sufficient under Ake and that a defendant is not entitled to a second opinion); 

Day v. State, 306 Ark. 520, 524, 816 S.W.2d 852, 854 (1991) (stating that a defendant’s 

right to an examination under Ake is protected by an examination by the state hospital); 

Branscomb v. State, 299 Ark. 482, 774 S.W.2d 426 (1989) (holding that a psychiatric 

examination given by the state hospital satisfied the requirements in Ake).  

C. McWilliams 

 The Court recently interpreted Ake in McWilliams, 582 U.S. ___, 137 S. Ct. 1790. 

On January 13, 2017, the Court granted a petition for writ of certiorari in McWilliams v. 

Comm’r, 634 Fed. App’x at 705–06, to answer the following question: 

 When this Court held in Ake that an indigent defendant is entitled to 

meaningful expert assistance for the “evaluation, preparation, and presentation of the 

defense,” did it clearly establish that the expert should be independent of the 

prosecution? 
 

The Court heard oral argument and subsequently issued its McWilliams opinion in June 

2017. Because the Court granted McWilliams’s petition for writ of certiorari on this issue, 

this court granted Ward’s motion for stay of execution and took his motion as a case.   

 In McWilliams, Dr. John Goff, a neuropsychologist with Alabama’s state hospital, 

examined McWilliams, who had been convicted of capital murder by an Alabama jury. Two 

days before the sentencing hearing, Dr. Goff filed his report. The report stated that 

McWilliams attempted to appear “emotionally disturbed and exaggerat[ed] his 
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neuropsychological problems,” McWilliams, 582 U.S. at ___, 137 S. Ct. at 1796, but also 

“that he had some genuine neuropsychological problems.” Id. Dr. Goff stated in the report 

that McWilliams’s issues were compatible with the head injuries that McWilliams had 

suffered as a child. The report stated that McWilliams’s neurological deficit “could be related 

to his ‘low frustration tolerance and impulsivity’” and “organic personality syndrome.” Id. 

The day before the sentencing hearing, McWilliams’s defense counsel received some 

updated records indicating McWilliams was taking an assortment of psychotropic 

medications. Id.  

 At the sentencing hearing, defense counsel moved for a continuance to review the 

information. The court denied the motion to continue the hearing but allowed defense 

counsel until mid-afternoon to review the material. Defense counsel then moved to 

withdraw from the case and again moved for a continuance. The court denied both motions 

and sentenced McWilliams to death. The court ruled that even if McWilliams’s mental-

health issues rose to the level of a mitigating circumstance, the aggravating circumstances 

would far outweigh this mitigating circumstance. Id. at ___, 137 S. Ct. at 1797.  

 McWilliams appealed to the Alabama Court of Criminal Appeals and argued that the 

circuit court had denied him the right to meaningful expert assistance as required by Ake. 

The Alabama Court of Criminal Appeals disagreed and held that the State had satisfied the 

Ake requirements by allowing Dr. Goff to examine McWilliams. McWilliams v. State, 640 

So. 2d 982 (Ala. Crim. App. 1991). The Alabama Supreme Court affirmed. Ex parte 

McWilliams, 640 So.2d 1015 (Ala. 1993). McWilliams subsequently sought federal habeas 
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relief, and the federal district court denied the petition. McWilliams appealed to the 

Eleventh Circuit, which affirmed. McWilliams, 634 Fed. App’x 698.  

 On appeal, the Court examined whether the Ake requirements had been met in 

McWilliams’s case and stated: 

[N]o one denies that the conditions that trigger application of Ake are present. 

McWilliams is and was an ‘indigent defendant,’ 470 U.S., at 70, 105 S. Ct. 1087. See 

supra, at 1794. His “mental condition” was “relevant to . . . the punishment he might 

suffer,” 470 U.S., at 80, 105 S. Ct. 1087. See supra, at 1794–1795. And, that “mental 
condition,” i.e., his “sanity at the time of the offense,” was “seriously in question.” 

470 U.S., at 70, 105 S. Ct. 1087. See supra, at 1794–1795. Consequently, the 

Constitution, as interpreted in Ake, required the State to provide McWilliams with 

“access to a competent psychiatrist who will conduct an appropriate examination and assist in 
evaluation, preparation, and presentation of the defense.” 470 U.S. at 83, 105 S. Ct. 1087. 

 
582 U.S. at ___, 137 S. Ct. at 1798 (emphasis added). 

 The Court stated that Alabama had complied with Ake’s requirement of providing 

McWilliams with access to a competent psychiatrist who had conducted a mental-health 

examination but that the psychiatrist had not assisted in McWilliams’s defense.  The Court 

stated, 

Ake does not require just an examination. Rather, it requires the State to provide the 

defense with “access to a competent psychiatrist who will conduct an appropriate [1] 
examination and assist in [2] evaluation, [3] preparation, and [4] presentation of the 

defense.”  

 
McWilliams, 582 U.S. at ___, 137 S. Ct. at 1800 (emphasis added). The Court specifically 

stated that “Alabama met the examination portion of this requirement by providing for Dr. 

Goff’s examination of McWilliams” but that Alabama failed to meet the three parts of assistance 

required by Ake. Id. at 1800.  

 The Court specifically elaborated on what is required of a psychiatrist’s assistance to 

the defense: 
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But what about the other three parts? Neither Dr. Goff nor any other expert helped 
the defense evaluate Goff’s report or McWilliams’ extensive medical records and translate that 

data into a legal strategy. Neither Dr. Goff nor any other expert helped the defense prepare 

and present arguments that might, for example, have explained that McWilliams’ 

purported malingering was not necessarily inconsistent with mental illness . . . . 
Neither Dr. Goff nor any other expert helped the defense prepare direct or cross-

examination of any witnesses, or testified at the judicial sentencing hearing himself.  

 
582 U.S. at ___, 137 S. Ct. at 1800–01 (emphasis added). The Court emphasized that 

“Alabama here did not meet even Ake’s most basic requirements,” id. at 1800, and held that 

“[s]ince Alabama’s provision of mental health assistance fell so dramatically short of what 

Ake requires, we must conclude that the Alabama court decision affirming McWilliams’s 

conviction and sentence was ‘contrary to, or involved an unreasonable application of, clearly 

established Federal law.’” Id. at ___, 137 S. Ct. at 1801.  

 Based on the Court’s recent holding in McWilliams, I must conclude that Arkansas is 

in the same position as Alabama. Arkansas has incorrectly held for decades that a competency 

evaluation at the state hospital is sufficient under Ake.  However, in McWilliams, the Court 

states that this view is a “plainly incorrect” reading of Ake and that more than a mental-

health examination provided by the State satisfies Ake’s constitutional requirements. Id. at 

___, 137 S. Ct. at 1799–1800. The Court states that a competent psychiatrist must also 

provide assistance in the forms of evaluation, preparation, and presentation to the defense.  

For the reasons set forth below, Ward lacked that mental-health expert assistance throughout 

his case.   

II. Analysis of Ake and McWilliams in Ward’s Case 

A. Preliminary Showing of “Conditions That Trigger Ake” 
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 Ward meets the threshold requirements that trigger Ake. The Court stated in 

McWilliams that a preliminary showing of “conditions that trigger Ake” includes that (1) the 

defendant is an “indigent defendant”; (2) his “mental condition” was “relevant to . . . the 

punishment he might suffer”; and (3) his “sanity at the time of the offense . . . was seriously 

in question.” McWilliams, 582 U.S. at ___, 137 S. Ct. at 1798.    

 First, the circuit court determined that Ward was indigent. The record reveals that 

the circuit court stated in its April 6, 1990 order that Ward had been previously adjudicated 

indigent and ordered the Pulaski County Treasurer to pay for penalty-phase witnesses to 

assist in his defense.    

 Second, Ward’s mental condition was relevant to his possible punishment. Here, 

Ward was charged with capital murder, and the prosecution sought the death penalty. 

Pursuant to Arkansas Code Annotated section 5-4-605(1), (3) (1987), the jury could hear 

two mitigating factors relating to Ward’s mental condition at the time of the offense. Those 

two mitigating factors included that the murder “was committed while the defendant was 

under extreme mental or emotional disturbance” and “was committed while the defendant 

was acting under unusual pressures or influences.” See Ark. Code Ann. § 5-4-605(1), (3). 

Before trial, the circuit court denied Ward an Ake expert by denying his January 19, 1990 

motion for appropriation of funds for expert assistance, and Ward was forced to rely on 

noncontemporaneous evidence of his mental condition from decades earlier. This evidence 

included testimony from a psychologist who examined him in 1977, school guidance 

counselors from the 1960s and 1970s, and a coworker in the 1970s from the Civil Air Patrol. 
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 Third, Ward’s sanity at the time of the offense was “seriously in question.” The 

record is replete with questions that defense counsel raised concerning Ward’s mental health. 

Defense counsel notified the court of Ward’s mental-defect defense, requested competency 

evaluations, requested an Ake expert for sentencing, requested an ex parte hearing on his 

Ake motion, argued that an Ake expert was necessary for mitigation purposes, and requested 

a continuance based on counsel’s inability to represent Ward because of Ward’s mental-

health issues.  

B. Ake Mental-Health Factors 

 
 Having established that the threshold criteria have been met in Ward’s case, the key 

issue is whether Ward’s mental-health expert conducted “an appropriate [1] examination and 

assist[ed] in [2] evaluation, [3] preparation, and [4] presentation of the defense.” McWilliams, 582 

U.S. at ___, 137 S. Ct. at 1800. 

1. Examination 

 In McWilliams, the Court stated that it “was willing to assume that Alabama met the 

examination portion of [the Ake requirements] by providing Dr. Goff’s examination of 

McWilliams.” 582 U.S. at ___, 137 S. Ct. at 1800 (emphasis added). Similarly, in Ward’s 

case, the examination requirement was satisfied. The record reflects that the circuit court 

ordered Ward’s commitment, and he stayed in the Arkansas State Hospital from November 

29, 1989, to December 14 or 16, 1989.  During that time, Drs. Michael Simon and O. 

Wendell Hall met with Ward and found him competent to proceed.  On December 14, 

1989, the physicians filed their report with the circuit court and found that Ward “did not 

lack the capacity to appreciate the criminality of his conduct.”  
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 In 1997, Ward’s defense counsel moved to stay the proceedings and requested a 

mental-health examination after defense counsel reported Ward’s bizarre behavior and his 

purported delusions.  Counsel stated that Ward’s mental condition “ha[d] deteriorated to 

the point that he cannot or will not cooperate with present counsel.”  After denying his Ake 

motion on February 27, 1997, the circuit court ordered Ward to undergo an Act III 

evaluation, but the physicians terminated their interview with him because he refused to 

cooperate.  

2. Assistance: Evaluation, Preparation, and Presentation 

 
 But as the McWilliams Court notes, Ake requires more than just a state mental-health 

examination. Ake also requires that Ward “receive[ ] the assistance of a mental health expert 

. . . to effectively ‘assist in evaluation, preparation, and presentation of the defense.’” McWilliams, 

582 U.S. at ___, 137 S. Ct. at 1799 (emphasis added).  These “other three parts,” id. at 

1800, of a mental-health expert’s assistance include (1) an evaluation of a report or medical 

records and a translation of that data into a legal strategy; (2) preparation that includes 

helping the defense “prepare and present arguments” relating to the defendant’s mental 

health; and (3) presentation that includes helping “the defense prepare direct or cross-

examination of any witnesses” and testifying for the defense. Id. at ___, 137 S. Ct. at 1800–

01.   

 As in McWilliams, the three Ake assistance factors were not satisfied in Ward’s case.  

First, the record is devoid of any evidence that either Simon or Hall helped Ward’s defense 

counsel evaluate their mental-health report, which consisted of “findings . . . [from] (1) 

[h]istorical data from outside sources; (2) [m]edical history, physical and neurological 
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examinations; (3) [l]aboratory and other physical studies; [and] (4) [p]sychological assessment 

by staff psychologist [sic].” Ward v. State, 2015 Ark. 60, at 2, 455 S.W.3d 303, 305 (Ward 

V). Nor is there any evidence to suggest that either Simon or Hall helped translate this data 

into a legal strategy for the defense. Second, Ward’s defense counsel lacked a mental-health 

expert to assist the defense in preparing and presenting its specific arguments concerning 

Ward’s fluctuating mental-health status. Third, Ward did not have the assistance of a mental-

health expert to prepare direct examination or to testify for the defense. In fact, Simon testified 

for the State.  

 Thus, I would hold that, like the Alabama courts in McWilliams, this court did not 

meet Ake’s most basic requirements in Ward’s case.  Like the Alabama courts, this court has 

repeatedly held that the Ake requirements are met when the State provides a competent 

psychiatrist who examines the defendant. But McWilliams simply requires more.   

III. Law-of-the-Case Doctrine and Ward VI 

 
A. Law-of-the-Case Doctrine 

 The majority relies on the law-of-the-case doctrine and agrees with the State’s 

argument that Ward now presents in his motion to recall the mandate the issues that he 

presented in Ward VI.  The majority states that “pursuant to the law-of-the-case doctrine, 

we hold that Ward’s arguments provide no basis for granting Ward’s motion to recall the 

mandate in his resentencing.” I disagree. 

 The Supreme Court has held that when a decision would undoubtedly work a 

“manifest injustice,” the law of the case doctrine does not apply. Agostini v. Felton, 521 U.S. 

203, 236 (1997); see also Arizona v. California, 460 U.S. 605, 618, n.8 (1983). Further, when 
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an intervening decision has clarified the controlling rules of law, or when the rule stated in 

the prior decision was a “‘manifest misapplication’ of the law resulting in ‘substantial 

injustice,’” the law-of-the-case doctrine does not apply. People v. Jurado, 131 P.3d 400, 414 

(Ca. 2006). 

 The application of the law-of-the-case doctrine in Ward’s case is misplaced because 

the Court held in McWilliams that the constitutional right to access to a competent mental-

health expert requires more than simply an examination of the defendant at the state hospital 

by the State. The Court’s holding in McWilliams must be followed by this court. To hold 

otherwise would be a “manifest injustice” contemplated by the Court in Agostini, 521 U.S. 

203. Simply put, this court should not continue to rely on the law-of-the-case doctrine 

when its longstanding precedent is clearly wrong.  

B. Ward VI 

 I disagree with the majority’s contention that, in Ward VI, Ward failed to make a 

threshold showing that his sanity at the time of the offense was likely to be a significant 

factor at trial. In Ward VI, the court held that “the defendant does not have a constitutional 

right to search for a psychiatrist of his personal liking or to receive funds to hire his own but 

is entitled to access to a competent psychiatrist and the examination afforded to Ward 

satisfied that right.” 2015 Ark. 61, at 14, 455 S.W.3d at 827. In Ward VI, this court simply 

relied on its previous interpretations of Ake and did not fully analyze the “preliminary 

showing” of competency iterated in Ake and McWilliams. In short, this court incorrectly 

decided Ward VI by relying on erroneous precedent.  

 Moreover, in Ward VI, this court overlooked an important tenet in Ake: 
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When the defendant is able to make an ex parte threshold showing to the trial court that his 
sanity is likely to be a significant factor in his defense, the need for the assistance of a psychiatrist 

is readily apparent. It is in such cases that a defense may be devastated by the absence of a 

psychiatric examination and testimony; with such assistance, the defendant might have a 

reasonable chance of success. 
 

Ake, 470 U.S. at 82–83, 105 S. Ct. at 1096 (emphasis added). A majority of state courts hold 

that an ex parte hearing is required. 3 Criminal Procedure § 11.2(e) (4th ed.). In Arkansas, 

this court has recognized “the appropriate rule” of allowing a defendant to make an ex parte 

showing to the circuit court when the defendant’s sanity is likely to be a significant factor 

in his or her defense. Wall v. State, 289 Ark. 570, 572, 715 S.W.2d 208, 209 (1986).  

 In this instance, the circuit court denied Ward an opportunity to present additional 

evidence of his mental condition when it denied his request for an ex parte hearing before 

his third sentencing hearing.  On February 14, 1997, Ward moved the circuit court for an 

order authorizing certain defense expenditures to hire an expert to assist him in presenting 

mitigating factors. Ward stated that he made the request “because defense counsel does not 

wish to unnecessarily disclose the defense mitigation case” to the State. He further stated, 

“Only a skilled professional with appropriate supporting experts and information can 

determine the existence of any mental disease or defect which may mitigate in this case.” 

He also requested an ex parte hearing to make a requisite showing for an Ake expert. The 

circuit court denied Ward’s motion for an ex parte hearing in its February 27, 1997 order, 

and Ward’s case proceeded to his third resentencing trial in the Pulaski County Circuit 

Court. Thus, in my view, the circuit court’s denial of Ward’s motion for an ex parte hearing 

runs afoul of Ake, and Ward should not be penalized for failing to establish a showing for 

an Ake expert.  
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IV. Ward’s Motion to Recall the Mandate 

 This court will recall a mandate and reopen a case only in extraordinary 

circumstances. Wertz v. State, 2016 Ark. 249, 493 S.W.3d 772. To ensure that our 

discretionary act is not exercised arbitrarily, this court recognizes three relevant factors to 

consider when it has been presented with a motion to recall the mandate in a death-penalty 

case: (1) the presence of a defect or breakdown in the appellate process; (2) a dismissal of 

proceedings in federal court because of unexhausted state-court claims; and (3) the appeal is 

a death case requiring heightened scrutiny. See id.; see also Roberts v. State, 2013 Ark. 57, 

426 S.W.3d 372. While we do consider these factors, strict satisfaction of all three factors is 

not required because this court has the inherent authority to recall its mandate in 

extraordinary circumstances. See Nooner v. State, 2014 Ark. 296, 438 S.W.3d 233.  

 Two of relevant mandate factors are satisfied in this case. First, a “presence of a defect 

or breakdown in the appellate process” exists because Ward did not get the requisite 

meaningful assistance of a competent psychiatrist to the defense as contemplated by 

McWilliams in its interpretation of Ake. Second, Ward’s case is a “death case requiring 

heightened scrutiny.” Ward filed motions for appropriation of funds for mental-health 

expert assistance in January 1990, August 1992, and February 1997. The circuit court denied 

each of those motions. In my view, this court’s heightened scrutiny of a death case warrants 

granting Ward’s motion because the Court’s holding in McWilliams further clarified the 

holding in Ake. Because this court repeatedly applied a flawed interpretation of Ake to 

Ward’s case on direct appeal from his 1997 resentencing, this court should recall the mandate 

from his resentencing in Ward III, 338 Ark. 619, 1 S.W.3d 1. 
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V. Conclusion 

 For the foregoing reasons, I would grant Ward’s motion to recall the mandate in his 

1997 resentencing. See Ward III, 338 Ark. 619, 1 S.W.3d 1. Accordingly, I would not lift 

the stay of execution.  

 HART, J., joins this opinion. 
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IN THE CIRCUIT CO\..I.K. T OF __ P_U_L_A_S_K_I _____ COUNTI, ARKANSAS 

s: 'E OF AR.K.ANSAS 

v. 

BRUCE EARL WARD 

7TH DJVJSJON 

CR _--l8.~...94-_ll...l8o~...o3.l..l6'-----

12-24-56 
Full Name of DefeDdant Date of Birth 
CAPITAL MURDER, HABITUAL CRIMINAL 

FILED 

t-1ELODY LARUE 122 S. BROADWAY, LR, AR PUBLIC DEFENDER 
Prosecutor's Name & Address Def. Attoroey's Name & Address Custody Starus: 

in cusrody ~ 
on bon.d/ROR 

ORDER FOR MEN"TAL HEALTH EVALUATION OF DEFE?\''"DA.NT 

Code Section 

A.T. No. 

0\l. t..."'e Motion c! D~f·.,~· Col!!J.S.~!, c:- ".!;'C~ r-e2.SO::. to ~lieve :b! :::~!.21 d!c-·:.s~ c:- c~f~~ \Vill be:.o::ue A.:l iss-~e hl the c:i.u.>e, 

tllls Court orders: 
1. 1b.at'subject tD the provisions in Ark. Code Ann. §§ 5-2-302 a.od 5-2-311 all further p~ings in the prosecution shall be 

immediately suspended.. 
2. That the Defeod.ant shall undergo examination by: 

_ a) One or more qualified psychiatrists or qualified psychologists at a designated re:.eiving facility wbo b.as 
successfully completed a foreruic ~rtific.ation cou.-se approved by the Dep:o.rtmCDt of HuiD2.D Servi~: (o.ame, address and pbooe 

:J?UlDber of psychiatristfpsycbologist) ----------------:--:-----:--~--:--------
, . _ b) One or mo;-e qualified psychiaL--ists who b~ su~fully completed a foreo.sic certification courre approved by 

) Department of HUI:::l.2ll Servi~ md who is DOt practicing -within Lbe Arkansas St2.te Hospit.al: (n2.IDe, address and pbooe 
number of psychiatrist) · 

c) To be determined by lbe Director of tbe Division of Mental Health Servi~ of the Depa.-tment of Human 
Services; 

X d) Committing rum to lbe Arkansas State HospitAl or other suitable facility: (specify facility and address) -

for a period not to exceed 30 d.ays, or for a longer period as d~~ed by the Court, as follows: --:----------
3. The per.;on/institution. designated above to cooduct the e:umination shall provide a report tD thls Court wb..ich sball incl~de 

the following: · 

a) A description of the nature of the ~amination; ~ 

b) A diagDosis of the meotal coodition of the defeDd.a.lt; 
c) .An opinion as to rus capacity to understand the proc.::::dings against him and to assist effectively in his own defea.c:.e; 
d) .An opinion as to the exLCDt, if my, to which the ~.-.acity of the DefenchJJ.t tD appr::ciate the criminality of his 

conduct or tD conform ws conduct tD the re.quirements of law was impaired a1 the time of lbe cooouct alleged; 
(chtck if ~uld) __ e) If d!..!-c~cted b~ the. Co,Jrt, 2.0 opi.cion as lo lhe capacity of the Defo::od;mt to h:~.ve th: culp;1ble mental 
slAte thai is required to establish an e)emeDt of the offen_c:e ch:o.rged; and 

f) If Lbe examination canoot 'l;>e conducl.ed becau..c:e of the unwillingness of the Defeod2nt to participate therein, the report 
shall so stale and sh.all include, if possible, an opinion as to whether such unwillingness of the Defendant is the result of meDtal 
disease or defect. 

4. The report may include a ~parate explanation reasonably serving to clarify the diagnosis or the examiner's opinion. 
5. All public agencies ue hereby ordered to make all existing medical and pertiDent records avajJable for inspection and 

copying lo the examiners and counsel. 

6. The e~ami.oer sbaH m2.il a copy of the report to the defell.c:.e attorney and prosecuting attorney and sba]J file a copy with the 
clerk of the court. 

(. 

IT JS SO ORDERED. 

Date 

JUDGE JOHN PLEGGE 
(Print Judge's Name) 

Send copy to: Billy Burris, DHS, 4313 W. MarJ:.ham, Li.Jru Rod:, AR 71105. 

(', ,., 
;dt) 
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IN THE CIRCUIT COURT OF PULASKI, ARKANSAS 
SEVENTH DIVISION 

STATE OF ARKANSAS 

vs. NO. CR 89-1836.A 

BRUCE EARL WARD 

MOTION FOR APPROPRIATION OF FUNDS 
FOR EXPERT ASSISTANCE 

f . 
I 

r 
i; l -

9"/ r:;:-, 'r , __ _../I· t"•..., 
. r I II .(: 4 4 

. ·, 
' . 
'-' .1-· . , 

c I r.:,s·~l NiJd~F. ~/~ '·· E 'r' 
" ' cLfR/{ 

DEFENDANT 

Comes now Mr. Bruce Earl Ward, through his attorneys, and moves this Court for 

an order authorizing defense expenditures in an amount not to exceed $10,000.00 to 

enable him to hire a licensed psychologist snd/or a licensed psychiatrist in preparations for 

and assistance during triaL These funds are necessary to protect the accused's rights to 

due process, equal protection, effective assistance of counsel and to be free of cruel and 

unusual punishment as guaranteed by both the State and United States Constitutions. 

Mr. Ward requests an ex oarte hearing on this motion under the authority of Ake v. 

Oklahoma, 470 U.S. 68 (1985). This request is made because defense counsel does not 

wish to unnecessarily disclose the defense mitigation case. 

The reasons in support of this motion are set out in the accompanying memorandum. 

MEMORANDUM IN SUPPORT 

The accused is an indigent who stands before this Court charged with capital felony 

murder. In light of the severity of the possible sentence, the State has substantially 

increased interest in assuring the reliability of the fact finding process and the propriety of 

the sentence to be imposed. In order to guarantee that any sentence which is imposed is 

appropriate in this case, it is essential that defense counsel be provided with the assistance 

of the aforementioned experts. 
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( Mr. Ward is charged with the duty of presenting evidence of factors of mitigating 

against imposition of a sentence of death. Defense counsel is obligated to zealously and 

effectively assist his client ac-e.ording to the Sixth Amendment of the United States 

Constitution. In order to do so they must explore every avenue in order to establish the 

existence of potentially mitigating factors. Counsel must consult experts in the investigation 

for mitigating evidence. 

For example, one of the factors to be considered in mitigation pursuant to Ark. Code 

Ann. § 5-4-601 (1) is: "The capital murder was committed while the defendant was under 

extreme mental or emotional disturbance." Mr. Ward's attorneys are not psychologists. Nor 

are they skilled in administering psychological tests. Only a skilled professional with 

appropriate supporting experts and information can determine the existence of any mental 

disease or defect which may mitigate in this case. In order for the defense to adequately 

investigate the existence of a § 5-4-601 ( 1) defense, expert mental health professionals 

must be consulted. 

The Sixth and Fourteenth Amendments to the United States Constitution guarantee 

the accused the right to the assistance of counsel. The United States Supreme Court has 

recognized that this right to counsel is a right to effective aid of counsel. Powell v. 

Alabama, 287 U.S. 45 (1932), Gideon v. Wainwright, 373 U.S. 335 (1963). Furthermore, 

the Sixth Amendment assures Mr. Ward the right to compulsory process, which includes 

the "light to present the defendant's version of the facts." Washington v. Texa~. 388 U.S. 

19 (1967). 

Additionally, Mr. Ward is entitled to a "fair and adequate opportunity" to defend 

against expert testimony under the Fourteenth Amendment's due process and equal 

n 1 . uV 
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protection. Ross v. Moffitt, 417 U.S. 600, 616 (1974). Moreover, adequate representation 

includes thorough investigation and preparation." United States, ex rei. Sanders v. Ohio, 

332 F. Supp. 28, 30 ( 1969). The requirement of thorough trial preparation is all the more 

urgent in light of the serious nature of the offense with which the accused is charged. The 

ability of defense counsel to provide effective legal assistance is highly dependent on the 

availability of expert assistance in trial preparation. 

Further, equal protection requires that expert assistance be provided in this case. 

Fourteenth Amendment, United States Constitution. In Britt v. North Carolina, ·404 U.S. 

226, 227 (1971) the United States Supreme Court reaffirmed the principle established in 

Griffin v. Illinois, 351 U.S. 12 (1956), that: 

" ... the State must, as a matter of equal protection,provide 
indigent prisoners with the basic tools of an adequate defense 
or appeal, when those tools are available for a price to 
other[s]." 

In Williams v. Martin, 618 F.2d 1021 (C.A. 4, 1980), the standard for determining 

whether expert assistance is constitutionally required by the equal protection or right to 

counsel clause was stated to be: 

ld. at 1025. 

"Whether a substantial question requiring expert testimony 
arose . .. and whether (defendant's) defense could be fully 
developed without professional assistance." 

In Little v. Streater, 452 U.S. 1, 6 (1981), the United States Supreme Court required 

analysis of three factors in determining whether an accused is deprived of his due pror ass 

91 
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right to a meaningful opportunity to be heard: 

The private interests at stake, the risk that the procedures 
(otherwise) used wi!llead to erroneous results and the probable 
value of the suggested procedural safeguard, and the 
governmental interests affected. 

The Court applied these factors and determined that the Due ProcP...ss Clause of the 

Fourteenth Amendment to the United States Constitution requires that an indigent accused 

must be afforded a court-appointed expert witness to aid the defense lawyer during the 

mitigation phase of the trial. 

First, the Court held that the private interest in the accuracy of a crucial proceeding 

that places an individual's life or liberty at risk, is almost uniquely compelling. 

The interest of the individual to the outcome of the State's effort 
to overcome the presumption of innocence is obvious and 
weighs heavily in our analysis. 

In the second part of the test, the Supreme Court held that the governmental interest 

in denying an indigent accused the assistance of a psychiatrist is not substantial, in light of 

the compelling interest of both the State and the individual in accurate dispositions. 

lQ. at 79. 

The State's interest in prevailing at trial - unlike that of a 
private litigant -- is necessarily tempered by its interest in the 
fair and accurate adjudication of criminal cases. 

The Court then concluded that the probable value of the additional of substitute 

procedural safeguards that are sought, in the risk of erroneous deprivation of the affected 

- - '"' 
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interest if those safeguards are not provided, were extremely high. Consequently, the 

accused was entitled to the expert. For these same reasons, the experts are necessary to 

assist defense counsel in preparation for Mr. Ward's trial and possible sentencing phase. 

Counsel for Mr. Ward represents to the Court that she has probable cause to 

suspect that the utilization of these particular experts will produce mitigating evidence. It 

is the professional judgment of defense counsel that this information is necessary in order 

to adequately represent Mr. Ward and that these steps would most certainly be undertaken 

in the course of representation provided to a similarly situated client in a retained counsel 

case. 
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For these reasons, Mr. Bruce Ward requests authorization for expenditure not to 

exceed $10,000.00 in order to obtain the expert assistance reasonably necessary to 

investigate and prepare this case for trial. 

BY: 

Respectfuliy submitted, 

VV!LLIAM R. SIMPSON, JR. 
PUBLIC DEFENDER 

TAMMY HARRIS 
DEPUTY PUBLIC DEFENDER 
201 S. BROAD\lVAY, ST. 210 
LITTLE ROCK, AR 72201 
(501) 340-6120 

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I, Tammy Harris, hereby certify that a copy of the foregoing motion has been ser.Jed 
upon the Prosecuting Attorney, Pulaski County Courthouse, Little Rock, AR 72201, on this 
14 th day of February, 1997. 

TAMMY HARRIS 

--- 94 
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IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS - . ' · ~ 

SEVENTH DIVISION 

STATE OF ARKANSAS 

PLAINTIFF 

vs CR 89-1836 

BRUCE EARL WARD 

ORDER 

r 
• 1 : ,- .... 

• < I -.; 

DEFENDANT 

Comes on for omnibus hearing this 24th day of February, 1997, the above 

styled matter. The defendant renews all motions previously filed. Court reconsiders 

( each motion on its merits and denies each motion. Both parties announce ready for 

trial and request the court's assistance in retrieving trial evidence currently lodged 

with the Arkansas Supreme Court. Court agrees to grant any assistance necessary 

for retrieving said evidence. 

It is so ordered. 

e John Plegge 

;1/117- f'-'7 
89-1836.ord 

( 
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IN THE CIRCUIT COURT OF PLJ~s}<t\COIJN-f:¥! ARKANSAS 
SEVENTH DIVISI N 

97 OCT 
STATE OF ARKANSAS PLAINTIFF 

VS. 

BRUCE EARL WARD DEFENDANT 

MOTION TO STAY PROCEEDINGS 

Comes now the Public Defender's Office for the Sixth Judicial District of Arkansas, 

by and through William R. Simpson, Jr., Public Defender, and Tammy Harris, Deputy 

Public Defender and for their motion states: 

1. The Public Defender's Office was appointed to, and does in fact, represent the 

Defendant, Bruce Earl Ward, in Pulaski County Circuit Court (First and Seventh Divisions) 

in Circuit Court case CR 89-1836. The Defendant stood trial before a jury, was convicted 

of capital murder and was sentenced to death on October 18, 1990. On February 24, 1992 

the case was affirmed in part and reversed in part and remanded for a re-sentencing. This 

re-sentencing was held February 9 - 11, 1993 and Mr. Ward was again sentenced to 

death. Because of the inability to complete the record for the appeal, another sentencing 

is set to begin in this court on October 27, 1997. 

2. On October 2, 1997 Deputy Public Defender, Tammy Harris, visited Bruce Ward 

at the Tucker Maximum Security Unit. During this visit it became apparent to counsel for 

the defendant that the Defendant's mental condition has deteriorated to the point that he 

can not or will not cooperate with present counsel and is unable or unwilling to proceed to 

trial with present counsel. 

3. Counsel for defendant would request an immediate in-patient mental evaluation 

of the defendant for his and counsel's own safety as well as to clearly determine whether 
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the defendant is able to cooperate and assist his counsel in the sentencing phase of this 

case at this present time. 

4. Further evidence related to th~ above is available for review by the court in 

camera but would have to penetrate the attorney-client privilege. If such request is made 

by the court counsel would move to be relieved as counsel of record and request that 

attorney-client privilege be waived by the defendant. 

5. Mr. Ward has also made a list of demands for the court to follow. These 

demands are as follows: 

A. A "full blanket presidential pardon" which results in an absolute 

expungement of his record so that not even law enforcement personnel 

may access the information of this arrest and charge. 

B. A new Social Security number that in no way can be traced to his 

present Social Security number. 

C. When Mr. Ward was arrested his motorcycle was seized by the 

Little Rock Police Department. He wants a vehicle of his choosing in 

return. 

D. A valid driver's license for wherever Mr. Ward wishes to relocate 

that will him all privileges and rights to operate any automobile, semi-

truck (COL) or motorcycle. 

E. $1,000,000 (one million dollars) for every year he has been incarcerated 

as a result of this charge. He states he is going on nine years and expects 

$9,000,000 (nine million dollars) to be paid at the rate of $1,000,000 (one 

million dollars) per year. 

2 
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WHEREFORE, Tammy Harris, Deputy Public Defender, requests an immediate 

in-patient mental evaluation of Mr. Ward and that all trial proceedings be stayed pending 

the outcome of this evaluation. 

Respectfully submitted, 

WILLIAM R. SIMPSON, JR. 
PUBLIC DEFENDER 

BY: -i@M 
TAMMY HAR S 
Deputy Public Defender 
201 S. Broadway, Suite 210 
Little Rock, AR 72201 
(501) 340-6120 

A TIORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I, Tammy Harris, Deputy Public Defender, do hereby certify that a copy of the 
foregoing motion has been served on the Prosecuting Attorney, 122 S. Broadway, Little 
Rock, AR 72201 on this 3rd day of October, 1997 \Q 

TAMM-~ 

3 

. . 

55a



( 

( 

IN THE CIRCUIT COURT OF PULASKI COUN~/~s~s2= S2 
CAROLYN ST.o\LEY 

.CIRCUIT -COUNTY CLERK SEVENTH DIVISION 

STATE OF ARKANSAS PLAINTIFF 

vs CR 89-1836 

BRUCE EARL WARD DEFENDANT 

ORDER 

Comes on for hearing this 6th day of October, 1997, both parties being 

present and the court does order defendant's motion for a stay of the proceedings 

be denied and that an Act III evaluation be ordered performed on this defendant 

prior to the October 27, 1997, trial date and that defendant remain in the custody 

of the Pulaski County Sheriff until such evaluation take place. 

It is so ORDERED and ADJUDGED. 

89-l836b.ord 

F3 
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·' ,.. ATE OF ARKANSAS 
~ 

v. 

CHA.I.ClEiD 

CY\e\od~ l v'<'' J{) 
I'ROSSCUTDil 'S HAllE ADDRl!SS" DPl'ENSE Al1"'0I4£Y'S NANE»«l ADDiESS 

\~~ ~.\:)~~ 
L\~e.. ~4>.\ k ~, 

ctm'ODY STAniS: • A. T. NO. 

QRDER FOR MENTAL HEALTii EVALUATION OF DEF'ENDANT 

011 c& MotioD ofDefeme Coumd, or upOD .reasOo to bdiew thai maJta1 disease or defect will become aD issue m the came, this Court ordca: 
1. That·subject to the provisions m Art. COde Arm. S-2-302 aod S-'2-311 aD further~ m the prosecutioo shall be immediately 

suspeoded. 
2. Tb.d the Dc:fmd.zrt shall UDderJo ex...Dniation by: 

_a) ODe or m<n qoaJi5ed psycbi.drists or quali6ed ~ at a designated~ fao1ity wbo he soc:ccssfuny 
completed a fan:usic t:c~ti&::ati.:x. coaae appnM:d by fbc eep.tmeat of Human Sc:M.:es:(ncne, ...ddn= aod phooe DUmber of 
psyc:himWpsyt:bo1oFst) 

_b) Que or·-moce--qualifi~'~ed-ps)'l:hiatrists--.~. _wbo_bas _ _ m_-cc_es_ssfu_Dny_completed _ __ a -foi-e-•K_ic_a:s~tiG:-.r=--:.boo coarse~ by the 

~ ofHDmm SeM::cs aDd wbo is Dot pocticin& within the AJbosas Stide Hospital:( name, address aDd pboue DUmber- of 

~)~-----------------------------------_c) To be detc:rmiued by ~ Diredor of lhe DMsioa ofM.catal He.lfh SerW:es of the Dcpctmart of:Hm:n.n Scni:es; 
_d) Couwdl:tiua bim to the Aikmsas Stde Hospital or other suitable facility:( specify &o1ity aDd address) 

or a peDod DOt lo c:x.c:eed 30 days, or for a laager period as ddz:.rmiued by Cbe Coart as folloln: _ _ _ ___ _ 
3. The~ desian-*rd ~to coadoct the ..,.....m..nc, shall proved. ftPOd to this Court which shaD inc:1ude the foiJowina: 

a) A deseripQoa oftbe DISDrt of the~ 
b) A ciagoosis of 1be meatal cooddioa of 1be defeDdam; 
e) An opi:nioa as to 1m capecily to UDderstmd tbt ~18! *8aiftst him aod to assist effectiYtly ia bis own defeuse; 
d) An. opi:nioa as to the mem, if cry, to MD::h the capacity oftbe Defenaat to appreciate tbe cciminality ofhis con4oct or 

to cocfoanlm eooduc:t to the hquitements of law was impaired at the time of the eooduct alleged; ( cbeck. if needed) _ . _ e) If direded by the 
Court, aa opinioa IS to the capacity of tbt Deft:Ddmt to haw the culpaNe mental nate. th-' is required to establish 11:1 aemem of the offense 
charged;· &Dd 

. f) If the euminatioa canoot be CODducted because of the uawilliDgoess of tbt Defeodaat to par1icipate therein. the report 
shall so stat. eod sbail include, if possiWe, aa opnioo IS to whether such ~s of tDe :I:)tfeodaat is 1bt result of~ disetie or · · 
defect. " ' . ·;, · .....; · 

4. The report may include a aeparal.e ap1matioD ~ MrYin& to clarify the ~ or 1be examiner's opWoa. · ,:, :;,; ·1 .. . · : 
S. AD public: ..,aes are hereby ordered to make aD exisiting medical aad perlineut records IVIiab1e for astpectioa aod eopyina t0 tbe 

aamincls mel coumcl. · -4. · · · · · · 
6. The ~ shall mail • copy of the report to the defmse attorney IIDd FOSecutin& aiioaK-y .md shaD Sle a copy ,;voth the clerk 'Or~ 

court. .... ,,;. 

•. . .. " 
IT IS SO ORDERED. ... 

. . 
• -""'"= 

DA.ll! 

,•' 
.• 
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Arkansas Department of Human Services 
Division of Mental Health Services 
Arkansas State Hospital 
4313 West Markham 
Little Rock, Arkansas 72205-4096 
Telephone (501) 686-9000 
Fax (501) 686-9483 
TID (501) 686-9176 

October 17, 1997 

Ron. John B. Plegge, Circuit Judge 
Sixth Judicial District 
7th Division Circuit 
Pulaski County Courthouse 
401 West Markham, Room 220 
Little Rock, Arkansas 72201 

Dear Judge Plegge: 

RE: WARD, Bruce Earl #135632 
AR. Code Ann. Section: 5-20305 
Admitted to Outpatient: 10/17/97 
Pulaski Co. Docket No.: CR 89-1836 

This letter is in reference to Bruce Earl Ward, who was referred to the Arkansas State Hospital for 
a forensic evaluation. He had previously been evaluated by the State Hospital in December 1989, in 
regard to a Capital Murder charge that had been filed in August of 1989. At the time he was found 
to be competent and responsible. He subsequently went to trial and was given the death sentence. 
It is our understanding that his death sentence has been overturned, and thus he will receive a new 
trial to deal with the sentencing phase of his case. Thus, we were requested by the Court to re
evaluate his competency and criminal responsibility. 

On 10/17/97, a forensic evaluation team consisting of 0. Wendell Hall, M.D., Michael J. Simon, 
Ph.D., and Marla Gergely, L.C.S.W. made an attempt to evaluate Mr. Ward. He was brought to a 
conference room to meet with the evaluation teain at the Arkansas State Hospital. He was neatly 
dressed in an orange jumpsuit. He began the interview by stating, "I cannot comply with the 
evaluation." He did say his attorneys filed a motion for evaluation and he tried to remove their 
motion. The court denied them and ordered him to appear for evaluation. He politely informed us 
"I am competent"... "I have a right to remain silent" ... ''I am not going to submit to evaluation." 
At this point the evaluation was terminated. Thus, in summary, the evaluation could not be 
completed due to Mr. Ward's unwillingness to participate. There was no evidence to indicate that 
this unwillingness was due to mental disease or defect. 

During our brief interview with Mr. Ward., he interacted in a logical, coherent manner and exhibited 
no signs of psychosis. Thus, in summary, Mr. Ward refused to cooperate with this evaluation and 
there was no indication that this uncooperativeness was due to any Axis I mental disorder. 

"The Arkansas Department of Human Services is in compliance with Titles VI and VII of the Civil Rights Act and is operaied; • 
managed and delivers services without regard to age, religion, disability, political affiliation, veteran status, sex, race, color or national origin. 
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Hon. John B. Plegge, Circuit Judge 
Sixth Judicial District, 7th Division 
RE: Bruce Earl Ward #135632 
Pulaski County Docket No. CR 89-1836 
Capital Murder; Habitual Criminal 
Page two 

Michael J. Simon, Ph.D. 
Supervising Forensic Psychologist 

MJS:OWH:ulp 

cc: Hon. Larry Jegley, Prosecuting Attorney 

{}jj_}udtff~ t!ilfj 
0. Wendell~ ID., M.D. 
Forensic Medical Director 

Melody LaRue, Deputy Prosecuting Attorney 
Tammy Harris, Defendant's Counsel/Public Defender 
Bret Qualls, Defendant's CounseJ/Public Defender 
Carolyn Staley, Pulaski County Circuit Clerk 
file 

State of Arkansas 
County of Pulaski 

Subscribed and Sworn to before me this 

•, I 
\ • .• ·j 

-· • I . ' · I '1 , . 

: •. 
1

: ./My Commission Expires: 09/12/~ 
. I ~ I . l I ; ~ \ 

NOTARY PUBLIC I 
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Arkansas Department of Human Services 
Division of Mental Health Services 
4313 West Markham 

Bill Clinton 
Little Rock, Arkansas 72205-4096 
Telephone (501) 686-9000 

Governor 

December 12, 1989 

Hon. Floyd Lofton, Circuit Judge 
Sixth Judicial District 
Pulaski County Courthouse 
Little Rock, Arkansas 72201 

Dear Judge Lofton: 

Jan Thames 
Deputy Director 

RE: Ward, Bruce E. 135632 
AR. Stat. Ann. Section 5-2-305 
Committed: 11-29-89 
Pulaski County Docket No. CR 89-1836 

This is to certify that this is a true and correct report of the findings 
in the above case as derived from the following: 1) Historical data from 
outside sources; 2) Medical history, physical and neurological examinations; 
3) Laboratory and other physical studies; 4) Psychological assessment by 
staff psychologist. 

Diagnosis: Axis I -None; Axis II - Antisocial Personality Disorder. 

The defendant appears to be aware of the nature of the charges and the 
proceedings taken against him. He is capable of cooperating effectively 
with an attorney in the preparation of his defense. 

At the time of the commission of the alleged offense, the defendant did 
not lack the capacity to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of the law. 

He is ready to return to Court for disposition. The sheriff of Pulaski 
County is today being notified to send for this patient. 

Copies of supporting documents may be obtained as provided by law upon 
authorization of the Court of jurisdiction and payment of copying costs. Ally, k 
Michael J'~Simon, Ph.D. 
Supervising Forensic Psychologist 

{tl(bcd!l r~ia-~-ttl/) 
0. Wendell Hall, III, M.D. 
Forensic Medical Director 

t>MJS/gcj 
cc: Chris Piazza, Prosecuting Attorney 

Jacquetta Alexander, Circuit Clerk 
Tom Devine, Defendant's Counsel 

Subscribed and sworn to b~~i~1:~::_DecemREC'e IV E 0 
Notary ~blic 

My commission expires February 18, 1996. DEC 14 1989 

cOOROINATOft 
9 CASE CIRCUIT c:;T, 

18T giV. ~-~ 
~ "rl<:~,-.!'!as Department of Human ServiGes is in compliance will'llltles VI and VII of the Civil Rights Act and is operated, f) 
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IN THE CIRCUIT COURT OF PULASKI COUNTf\l[If\RKANSAS 

FIRST DIVISION \SSO JAN \ g ~M S: 5~ 

STATE OF ARKANSAS 

vs. 

BRUCE WARD 

NO. CR 89-1836 

MOTION FOR APPROPRIATION OF FUNDS 
FOR EXPERT ASSISTANCE 

DEFENDANT 

The defendant, through his attorneys, moves this Court for 

an order authorizing defense expenditures in an amount not to 
•, 

exceed $10,000.00 to enable the accused to hire a licensed 

psychologist and/or a licensed psychiatrist in preparations for 

and assistance during trial. These funds are necessary to 

protect the accuse~ • s ri,ghts to due proccess, equal protection, 

effective assistance of counsel and to be free of cruel and 

unusual punishment as guaranteed by both the State and Federal 

Constitutions. 

~ 

The defense requests an ~ parte hearing on this motion 

under the authority of Ake v. Oklahoma, 470 u.s. 68 (1985). 

This request is made because defense counsel does not wish to 

unnecessarily disclo~e the defense mitigation case. 

The reasons in support of this motion are set out in the 

accompanying memorandum. 

MEMORANDUM IN SUPPORT 

The accused is an indigent who stands before this Court 

charged with capital felony murder. In light of the severity 

of the possible sentence, the State has a substantially 

1 
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increased interest in assuring the reliability of the fact 

finding process and the propriety of the sentence to be 

imposed. In order to guarantee that any sentence which is 

imposed is appropriate in this case, it is essential that 

defense counsel be provided with the assistance of the 

aforementioned experts. 

The defendant is charged with the duty of pre~enting 

evidence of factors mitigating against imposition of a sentence 

of death. Defense counsel is obligated to zealously and 

effectiyely assist his client according to the Sixth Amendment 

to the United States Constitution. In order to do so they must 

explore every avenue in order to establish the existence of 

potentially mitigating ~actors. Counsel must consult experts 

in the investigation for mitigating evidence. 

For example, one of the factors to be considered in 

mitigation pursuant to A.C.A. 5-4-605(1) is : "The capital 

murder was committed while the defendant was under extreme 
', 

mental or emotional disturbance." The accused•s attorney is 

not a psychologist. Nor is he skilled in administering 

psychological tests. Only a skilled professional with 

appropriate supporting experts and information can deter~ine 

the existence of any mental disease or defect which may 

mitigate in this case. In order for the defense to adequately 
,, 

investigate the existence of a 5-4-605(1), expert mental health 

professionals must be consulted. 

The Sixth and Fourteenth Amendments to the United States 

Constitution guarantee the accused the right to the assistance 

39 
2 

62a



of counsel. The United States Supreme Court has recognized 

that this right to counsel is a right to effective aid of 

counsel. Powell v. Alabama, 287 u.s. 45 (1932), Gideon v. 

Wainwright, 373 u.s. 335 (1963). Furthermore, the Sixth 

Amendment assures the defendant the right to compulsory 

process, which includes the "right to present the defendant's 

version of the facts." Washington v. Texas, 388 u.s~ 19 (1967). 

Additionally, the defendant is entitled to a "fair and 

adequate opportunity" to defend against expert testimony under 

the Fourteenth ArnendmEmt • s due proccess and equal protection. 

Ross v. Moffitt, 417 U.S 600, 616 (1974). Moreover, adequate 

representation includes thoroughgoing investigation and 

preparation." United States, ex rel. Sanders v. Ohio, 332 

F.Supp. 28, 30 (1969). The requirement of thorough trial 

preparation is all the more urgent in light of the serious 

nature of the offense with which the accused is charged. The 

ability of defense counsel to provide effective legal 
I, 

assistance is highly dependent on the availability of expert 

assistance in trial preparation. 

Further, equal protection requires that expert assistance 

be provided in this case. Fourteenth Amendment, United States 

Constitution. In Britt v. North Carolina, 404 u.s. 226 at 227 

(1971), the United States Supreme Court reaffirmed the 

principle established in Griffin v. Illinois, 351 u.s. 12 

( 19 56 ) , that : 

" ... the State must, as a matter of equal 
protection, provide indigent prisoners with the 
basic tools of an adequate defense or appeal, when 
those tools are available for a price to other 

3 
40 
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prisoner." 

in Williams v. Martin, 618 F.2d 1021 (C.A. 4, 1980), the 

standard for determining whether expert assistance is 

constitutionally required by the equal protection or right to 

counsel clauses was stated to be: 

"Whether a substantial question requiring expert 
testimony arose ... and whether (defendant's) defense 
could be fully developed without professional / 
assistance." 

Id. at 1025. 

In Little v. Streater, 452 u.s. 1, 6 (1981), the United 

States Supreme Court required analysis of three factors in 

determining whether an accused is deprived of his due process 

right to a meaningful opportunity to be heard: 

The private interests at stake, the risk that the 
procedures (otherwise) used will lead to erroneous 
results and the probable value of the suggested 
procedural safeguard, and the governmental 
interests affected. 

The Court applied these factors and determined that the 

Due Process Clause of ''the Fourteenth Amendment to the United 

States Constitution requires that an indigent accused must be 

afforded a court-appointed expert witness to aid the defense 

lawyer during the mitigation phase of the trial. 
. 

First, the Court held that the private interest in the 

accuracy of a crucial proceeding that places an individual's 

life or liberty at.risk, is almost uniquely compelling. 

The interest of the individual in the .outcome of 
the State's effort to overcome the presumption of 
innocence is obvious and weighs heavily in our 
analysis. 

In the second part of the test, the Supreme Court held 

41 
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that the governmental interest in denying an indigent accused 

the assistance of a psychiatrist is not substantial, in light 

of the compelling interest of both the State and the 

individual in accurate dispositions. 

The State's interest in prevailing at trial -
unlike that of a private litigant-- is ' necessarily 
tempered by its interest in the fair and accurate 
adjudication of criminal cases. 

Id. at 79. 

The Court then concluded that the probable value of the 

additional or substitute procedural safeguards that are 

sought, ',in the risk of erroneous deprivation of the affected 

interest if those safeguards are not provided, were extremely 

high. Consequently, the accused was entitled to the expert. 

For these same reasons, the experts are necessary to assist 

defense counsel in his preparation for the defendant's trial 

and possibly sentencing phase. 

Counsel for the defense represents to the Court that he 

has probable cause to suspect that utilization of these 

particular experts will produce mitigating evidence. It is 

the professional judgment of defense counsel that this 

information is necessary in order to adequately represent the 

defendant and that these steps would most certainly 

undertaken in the course of representation provided to a 

similarly situated client in a retained counsel case. 

42 
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For these reasons, the defense requests authorization 

for expenditure not to exceed $10,000.00 in order to obtain 

the expert assistance reasonably necessary to investigate and 

prepare this case for trial. 

Respectfully submitted, 

WILLIAM R. SIMPSON, JR. 
PUBLIC DEFENDER 

BY: or~Ki£r&G~ tZ/l=rf 
DEPUTY PUBLIC DEFENDER 
800 WALLACE BUILDING 
LITTLE ROCK, AR 72201 
377-6120 

ATTORNEYS FOR DEFENDANT 

CERTIFICATE OF SERVICE 

I, Didi Sallings, hereby certify that a copy of the 
foregoing motion has been served upon the Prosecuting 
Attorney, Pulaski County Courthouse, Little Rock, AR 72201, 
on this /9 day of January, 1990. 

Dr . ~ t2{l . d,( 1 ~- ·~ 
Didi ~allings (S 
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cOuftroom,

Are you Dr' Sírncn?

DR. MITHAEL J. SIMON: I ån,

THË COUfrîI Come around¡ please,

vüËx,rupÖN,

MICHAET J.-SI![ON, a wÍtneå.s called by

and on beh*lf of the State, being first dutry s$orn by the eourt

reporter, lras examined and testifiedr a,B follows:

NIRECî EXAMTNATTON

BY Mn. PIAZZAI

A T{ould yÕu please state y-our nå.ne for the reeord, :Þ.ir.

A llichael J. Simon. '

A And hon' are you empLoyed., si.r?

å Itn n ps¡rehologlist at the forensic unit at the Àrkansâ.s

State Hospitel.

A A*d in that ca,pacity do y<ru have t,he oacasion to ¡ievl,ew

people ¡+ho h¿ve been s:errt there pursuant to cou¡t orderg for

evaluation?

A YeË.

A To determine competency to stand t,r:1a1 and compët,ency åt

the tÍme of the acb?

å Yes¡ sir,

A And how -- What educational background did you have to

lead you into tirís ftetd?

A I first received a, B.A. in psychology fron Emory Universi-
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ty in Atlenta, I díd ph.D wor:k a.t the University of South

Ca¡o1ina,. Ðfd &n ånternship at ?ulane M.ed.ica1 Õenter and the

V.A. ín New Orleans. SÍnce that tÍme f've worked one year at

th,e prli.so-n in Pine Bh¡ff and ¿bout ,sev,êrã yêara at .thil St,ate

!âos¡¡ita]..

,A And ,du,r;ingl that tine lnoutve hå,d ,a¡,¡- opportunity to exãminê

p.a<rple r.r.ho have been accused of t:ommi,ttíng críme's ,and make

evaluaÈ'ions?

A Tes¡ ãå?.

A And had occasions to testify i:n court?

A Yes,

A Have you, been qualified as an expert in courts in this

S.tat,e?

A Yes 1 så:',

MB' PTAZ,7,AI At this ti,ne I ¡*ould submit Ðr,

Si,mon as gualífied to give an opinåon in forensíc

psychology.

M&S, $ALITINGS¡ Youn Honor¡ agaånr I have no

nbj:ect:ion t,o Ðr. Slnon t s quali f icatÍone .

THã COUñÎ¡ A1I right, Let the resord show that

he t s a competent witnê.ss. He's â.n expert i.n
psyoholo[if ,

f,orensíc

l{RSi SAåLIÎ'¡G$i Your Honcr, agai"nl under Ro6er

v. Sims I don't think this ie prÕper rebuttal,

THE ÕOllRT: T don t t kno¡' what it ås, Mrs.

r'ß 4 a-'ì." ì
I t '' j
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Sallings, And I don't thinh you do either. Let's

tske Ít Iíne by trlne, step b.y step. If you've got an

objection that comes along and lt Õccurs to yo,u.' make

it.

MR, PIAZZ,A, Conùinuing:

A Docùo:r', I have a gr:ou'¡¡ of ltems. Theytre ¡rarked Def,en-

d.anÈts 3. One is nat marked. Ttt's froüt the Wattshurg A::eå

School Ðistri.ct,. Itm ÉoinÉ to show you this .letüer from ¿

Thomas A, Ritter'. Oould ¡rou famlLiarize yourself with that

J"etter.

A $ure,

(THERBUFCIN, there was a pÊuae in the proceed-

in€si then the fotlowi"ng procêedings o-ccurred: )

MR. P}.AZZA, Conti:nuing;

A I would aLso ask you to look at Defendant's Exhibit No. 2,

{?HER,EUPONT there was å påuse in the proceed-

Íngs; then the followi-ng proeeedi'ngs occumedl )

MR, PTAZZA' Co-ntinui-ng :

e Dr. $imon, did you have occasion to inte¡:view and oonduct

tests on thís particular defendant,, did you not?

A Ye,s ¡ sir, I did,

e Tn fa,ct ¡ Tou m¿de an opinion r*hlch yo,u de.lívered by nail

to: thê Court, ¿rs to yÕur find.ings?

A Yesr Ëir.

A When you made that opinionr did you h:å.ve an occasíon to go

4 4 {'}!"1
,fL J. ¡.t \";
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back in,Lt¡ l¡is backg:'ound and h¿-ye r:e<lo:rds fron his past?

A Ye¿h, we did get sorie of those records.

0 ,Sone reco,rds from his eh"lldhood?

A, Yes ¡ s{"f ,

A Records fr:om his odult and a'doJescent, ti¡ne?

A I believe Bor

Q The l-etters that youtve sêen, p*rtieular:,1y th,e t',ûe from

Thomas Ritter, would indicate that he was tested several times

by the sch,gol psychologist, that he coul-dn't function and he

was frustreted. When /ou ÍÌade a diagnosis of Mr. I,lard, what

w*s your Ax,iq Two dåagn<¡sís?

A An.tisocíal persenaLit,y disorder,

e The *ntísocial personatr-ity disorder, doês it begin at an

earl$¡ âge?

A Br¡ de,fini.t .on, the,y show syn.ptor¡s befo:re aËe f-,ifteçn,

A S.o, by 1ooking at his juvenile reco:'d and school rec'ord

gives you indication of what he might become later oÞ?

A Yes, sir.

Q Änd tt¡e ântisocåal personelit,y díso,rdêr', is that a líve

long dísorde.r?

A Yes, sir. There are atte¡npts to treat then in prís,on wit,h

sometimes some success. But, generally, iùts pretty resistant

{,c¡ tre¿tment.

e And the antisocial personalÍt,fr dÍsorder does not is not

ån esc'Ðpe f,r'om the mechanism of trial, is it?

¡l / tli'.1
.'q.i..a.¿' 4 j
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A No, sir.

MR, PIAZ,Z,A: That's al.l I have of this witness.

You may ask?

CROSS*ËXAI'IINÄf ION

Br ÞlRs. sALLrl{cs i

e D:r¡ gimon¡ I thínlc ít's 're¿l el.ear tie first tine youtve

Been' tl¡ose letters i.s toda-y, Ríght?

A Yes, matam.

A Youtve never spoken ¡¡ith any of hls teachers from back

then? lF that corr,ect?

A No.

A Okay. And you ,a,nd I talked nu.mêrous tines Õr't numêröus

differen* oecasior,rs, Yourve told ¡¡re bcfore that itts r:eal

important to get a detai.led hJ.story ûn somebody. Isntt t,hat

cofrect?

A eeriainly t,hat',s a bf.g pårt of the ev¿luation.

A And your history ín this caale specifically was ra*her

limited. Tsn't thåt eÕrrê.ct?

A Wel-l, ít wss LÍmfted p¡r'inarily -* One re,ason it ¡ças

Ii*lt,ed, he woutr"d irloi give permiasÍrln f,or t,he socÍal worker to

cont.¿ct f*ni.ly membe¡:s and th¿t, kj.nd of t,hång,

A Okay., You didntt t*Ik üo the farnily. Itr¡e revíewed the

State Hospital file. T did not, see' any record,s from Brucers

school years.

AUh

.tf t'.t..
l.rl-d ';{ I
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A If youtve gôt them, would you ågree r,ítl¡ me that ttreytre

very linited?

A I think that's probably true.

A Okay. You aLso dol¡tt h¿ve ¿ny ppr,sonal contact wíth

teacherxr ¡+ith the psychotog.int t,ha.t evaluaùed Êruce when he

r.rås å chíI-.d ¿nd that, sort of thing, Is th:at eo,rrect?

A That's correet,

A Okay, In fact, the only person that ¡rould even att.empt to

6:et tha,t kind of inform*tion would be t,he sor¡ial worker rn¡hs

¡¡orked on Bruce t s Gås:e., i *n t t it ?

A Yesr mã,tan.

A Ok¿y,, Yo.u just bake whatever srhe .gives yor¡ anû assi¡nilate

it?

A RÍg.hI,

A Õkay, You t'alked r*ith Mr., ?l,atza ¿bout the antisocial
personality disorder', And I think Isn't it true that e, lot
of times a kid eta¡:ts out å.s:maybe attenlion deficit disorder

and that develops int,o something e1se, into antisociaL person-

al itr¡ disordcr?

A There|s a correlation.

O Ok¿y, ?here's a pretty good eorrel,ation, wouldntt you

agree?

A Ït¡n not exectly sure ¡¡,h¿t t,he exact tlumbers afe but there

is a corre.lation.

A Okay. And, obviouslïr you didntt see Bruce when he was

L:¿;;,1
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fifteen or younger, Is that aorrect?

A Righr,

Q, Okay. So¡ you dontt knon what You cantt tell us th¿t

he wag arrtisÕ€i"a1 a.t that åge and he t 11 just be that wa,y

forever'?

A. Ivel1, I kno¡+ we did have sôme ínf ormation that, he was

arr-ested be,f'o¡ie fifteen, wååoh l-s certaínly one indica.to:r,,

A The fact thaü hets got a eriminal þistory and this prior

voluntery manslau¡!ht:ê,r, bhat, too, ís a big factor in determin=

Íng antts.ocial" perso-nality dísorder, l"sn't í"t'?

À hrell, just th¿t, he has this pattern of gêtting ín tnoubler

yeah,

l{&S" gAtf,INGS: ?hat's all I have, you:r Honor..

TI{'E COURT: Anything else?

l-{R,, PIAT,ZA; No, si,r,

ifHS' CCIUF : You may step down, Dr. Si¡ron*

CaLl your next wit'nesg,

Un. ?T.AZZA: Your l{o,norr rrê have no further

rebutt*l,

THE COURT: Any surrebuttal?

MRs, SAITLING$ I Nt¡, your Honor,

?Hg COURTT Are you ready for me to ínstruct the.

Jurr¡?

l,{R,, PïAZZ,A: yes I sír.

llay Dr, Simon be excrrsed?

73a


	Appendix A
	Appendix B
	Appendix C
	Appendix D
	D1
	D2
	Simon testiomony




