IN CIRCUIT COURT
SECOND JUDICIAL CIRCUIT

dkkkhkk ***‘*********************************‘k******** ****#**********

Charles Russell Rhines

Plaintiff, CIV No. 14 - 979

REPLY TO

)
)
)

V. )
)
) "LAST WORD"
)

State of South Dakota,

Defendant,
R R R R S PRI B R B e T e T T R D T P S E s e

. COMES NOW THE PLAINTIFF IN THE ABOVE ENUﬁERATED ACTION, TO a-
gain provide some illumination to the otherwise darkly sh;ouded pro- -
cess ﬁade so by the, shall we be charitable and say less-than-acc-
urate, statements made by the Defendant's Representative. Perhaps
we now have a more accurate way of expressing t@ése less-than-accu-
rate statememts: “alternative facts." |

in the Defendant's previous filing the method descrlbea by

Defendant's Representative of how the filing was Qelivered to the

Plaintiff employs such alternative facts. :

1. Defendant's WAIVER OF HEARING dated November 21, 2014 states
that the method by which these alternative fact statements
were delivered to the Plaintiff was through-the United States
mgils..This attested to and certified by thé signing of the
Certificate Of Service attached to the aﬁoreééid document.

SEE: Exhibit 1. | |

2, The Court will kindly take note there is n;fﬁint of United
States First Class or other class, postage of any kind attach-
edto the manilla envelope in which the Defendant 8 Waiver Of
Hearing and Sur Reply were delivered to the ‘Plaintiff, SEE:

Exhibit 2(a} and Exhibit 2(b). These are, respectively,
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the front and back of the'manilla envelope in which the Waiv-
er of Hearing and Sur Reply were delivered to the Plaintiff.
There are no United States postage stamps, postal meteér tapes
or computer generated postaée stickers affiked to the envel-
ope as is attested to by the Certificate OE'Sérvice, or is
supposed to be attested to by the Certificate of Service.
This is simply another example of the Defendant's represen-
tqgqative playing fast and loose with the Rules of Procedure
and the law. These documents were appareﬁ#iy hand delivered

‘ to the State Penitentiary rather than mailed. | ‘

3. In Pefendant's Sur Reply, Defendant’s'Counsél attempts his
usuai tactics of smear and defame by stating the Plaintiff
would rather puéchase a new television set than pay for leéal
case law auﬁhority printouts from the South Dakota State
penitenﬁiary‘s Inmate Legal Assistance Offiée. Thig .is anoth-
er example of one of those "alternative facﬁs!“ Case law
authority printouts from the Inmate'Legailéésistance Office
(ILAQO) do not cost the inmates of the Soﬁtthakota State Fen-
itentiary any funds at all. Only LEGAL COPiES OF SUBMITTED
DOCUMENTS are charged at the rate éf $O;TS.;HS¢}/Page. That
is, the coﬁies of this document which the.Piaintiff will sub-
mit to the ILAC for photo—éopies will cost ﬁﬁe Plaintiff 15¢

per page, but the case law authoritles which the Plaintiff

requested from the ILAO do not cost the Plaintiff any amount

at all.
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This errouneous conclusion by Defendant’s Counsel is the result
of Defendant's_Counsel illegally and unethiéally obtainiﬁg in-
forﬁation from the ILAG. The informatioﬁ Aggistant Attorney
General Swedlund obtained about legal copf costs was accurate
but then he translated that information ;péo anotrher to whiéh
it did not épply and ASSUMED he was coriect. ie, the Inmate
legal Assistance Office informed AAG Swedlund that copies
are charged at the rate of 15¢/page and AAG Swadlund ASSUMED
that included case law authorities as well., BHe is incorrect,
and has done what all assumptions do. (And by the way, the "L in

. solder is silent. Another assumption gone wrong.) .

4. It was not the cost of the copies which is or was in conten~ -
tion in this matter but the time to replykf;strictioné wvhich
were the constraining and driving princip1;; Plaintiff he-
lieved, perhaps incorrectly, that he had a maximum of fifteen
{15) days to reply to Defendant's Anser,';;Tis stated in the
Rules of Procedure, to the Original Complaint andsince Defend-
ant had cited thirteen (13) Case Law Authorities the Plain-
tiff was not going.to have sufficient time to obtain and ré-

‘ view all thirteen {13) case law authoritieé.cited by the De=
fendant due to the fact that the Inmate Legal Assistance Off-
ice will only provide a maximum of two (2) case law authority

printouts per week and a total of eight printouts per calen-
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5.

dar month,

This reéfriction on ﬁhe numerical amount df case law author-
ity printouts was the constraining factor and had nothing to
do with how much or how little in the waf of monetary expend-
itures the Plaintiff‘was willing toﬁincuﬁ in pursuit of the

repeal of this unconstitutional statute.

- It is likely the Inmate Legal Assistance Officer, Mark Bidne,

informed AAG'Swedlund about these facts but‘facts generally
get in the way of smear and defame tactiq;; "alternative
Facts" are so much more appealing, apparently.

As to the matter of the Plaintiff requestiﬁg his Federal Pub;
lic Defenders to furnish the Plaintiff with.case law author-
it{és, how would they justify do so to their employer? Should
they lie to their employer about the use of said printout's?
To what account would such printout's be charged? |

It may be common for South Dakota Assistant Attorney's gener-
als to mislead their employer and to commit.perjury and
fraud as well as teiling lesser lies anywhe?e énd anytime it.
is convenient to do so, rather than follo&ihq the lawAand
correct procedure, legally and above boar&; However; other
attorney's seem to have stronger ethical_éééffraints to which
they adhere to with rigidity. The Plaintiff's Assistant Ped-
eral Public Defenders seem to be such attéfﬁgy's.

The Defendant's Counsel likes to refer toithe Plaintiff's on-
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going Federal habeas Corpus proceedings as though they héve
some relevancy to these proceedings. SQ,'lét us delve into
that as well for more illumination.
In the Defendant's STATEMENT OF UNDISPUTED MATERTAL FACTS the
IDefendant's Counsel distorts an Official dnited States Govern-
ment document so that a pertinent, cited portion, reads EXACT-
LY OPPOSITE what is printed on the document. Perhaps the de-
ciphering of typewritten English eludes beféndant's Represen-
tative after all? o -
The Plaintiff cites his DD-214 "Report Of Separation From Ac-
tive Duty from the United States Army dated October 13, 1976.
In hox J9e the CHARACTER OF SERVICE iz stated as being UNDER
HONORABLE CONDITIONS. Apparently this was not to the liking
of Defendant's Counsel.so he altered the CHARACTER-OF SER~
VICE description to reflect the Plaintiff had been discharged
from the United States Army under LESS Thaﬁiﬁonorable Coﬂdi;r
tions. This was outright perjury, as the sﬁatement,_altered
from the .official document was proferred:t5 the Court (both
8D State & Federal) as a Material Fact and.material facts
offered to the Court which are known to be.ﬁntrue, and are in
fact outright alterations from official docﬁments are{call—
ed perjurous statements and are felonies in the Staté of South
Dakota. (SEE: SDCL's §§22-29-1; 22-20-2; 22-29-4; 22-29-5(2)
and 22-29-18.) a
We have gotten far, far afield from the 1ssﬁ§s presented in

PR

hent
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in the original Complaint, Lots of baffliﬁé.BS'and of course
an Assistant Attorney General showing ns‘his disdain for corr-
ect procedure and~ndherence to the law anﬁQlegallities, the
niceties which are supposed to make civilized society operate
correctly and smoothly. |
7. In Defendant's previous filings Defendant elleged that the

- Plaintiff had no standing by which he could be asking for re-
lief as the Plaintiff had not been harmed by the statute.
This contention is'absolutel& not trne as.has been recently
demonstrated in federal court and the discovery of evidence
which could conceivably alter the Plalntlff 8 current senten-
ce from death to life, Could readily do ao.

Puring the Plaintiff's 24 year appeals proeess be has repeat-
edly attempted to urge his appointed couneeié'to interview
the Plaintiff's criminal trial jurors aboutga nine (9) ques-
tion note they sent to the trial court judge during penalty
phase deliberations. These gquestions ranged from the Plain-
tiff's potential Future dangerousness 1f he were ever placed
in a minimum security prison or be allowe& Work.Release to
what conditions of confinement the Plaintiff could expect to
1ncur 1f the had been sentenced to life in prison rather than
death, to whether or not the Plaintiff would be allowed to

. have a cell-mate or associate with other inmates.

During voir dire the jurors were informed that the Plaintiff
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iz a homosexual and aach potehtial jurof.indicated this would
play no part in their deliberations.

However, the list of questions sent to the trial court judge
during penalty phase deiiberations seems to counterindicate
those statéﬁeﬁts by these jurors and, subsequently the Plain-
tiff ﬁrged each of his appointed counsels tﬁ interview these
jurors about what they had meant with the 9 questions.

During the nearly 23 ensuing years after trial and through

16 or so appointed counsels, none would interview the jury,
until 2015 when counsel from outgide the afEa was appointed
by the Honorable Karen E.'Schreier as Leéfﬁéﬁ Counsel for

the Plaintiff's federal habeas petition. wi; September 2015..
Learned Counsel Carol R. Camp and.;nvestigator Mary K. Poir-
er beﬁan interviewing former jurors and discovered tﬂét app- -
arently most of them had viewed the oaths they took in voif
dire as merely a suggestion and the proﬁise,not to uée the
Plaintiff's homosexuallity against hin{:;ub-ﬁﬁll and void.

8. In the meantime the Plaintiff has been appointed new coun-
sel yet again, obtaining the services of'ﬁﬂé Federal Commun-
ity Defenders Office for the Eastern District of Pennsylvania's
Capital habeas unit. These attorney's havéfhow interviewed
all twelve of the Plaintiff's former jurors and have discov-
ered serious juror misconduct which, had it‘been introduced

at any point short of 2011 would have been usable in federal

Court.
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Az is, with the holding in Cullen V Pinholster and the newly
enacted habeas corpus statute in South Dakota the Plaintiff
cannot now introduce this newly discoyered,'powerful evidence
of furor misconduct into the the courts. Therefore, this
new statute has very much caused the Plaintiff harm and there-
fore provides the “"standing" Defendant's Reprqsentétive s0
vehemently denies exists. '
These instances of m@sconauct existed long before the SD
habeas corpus statute wasg chﬁnged. However, the.unwilling-
-ness of SOUTH DAKOTA appointed counsel to investigate made
for .this problem. Hence, the Plaintiff seeks to have this
newly enécted statute repealqd through thé‘finding that it

has provisions which are clearly Unconstitutional.

For the foregolng reason the Plaintiff sfrdngly resists the
Defendant's Motion/To Dismiss based upon the idea that Plaintiff

has no standing fo bring this action. CL
.ﬂh_ day of jgéuﬁb_, 2017,

ines, pro se

Submittgd thi

C TT
P.0. Box“5911
S8ioux Falls, SD 57117-5911
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IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT
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Charles R, Rhines, : )
Plaintif¥f, ) ,
' ) Civ. 1L‘-(‘“IC1
v, } to
. ' : )
State of Snuth Dakota, ) SUTHMONS
“ Respondent. )

***************************#******#*#************#**********#*****
TQ THE RESPONDENI: |

Pursuant to SDCL 15-6-4(a) you are hereby SUMMONED and
required to anaver thg enciosgd Complaint Challenging The QQnsti—
tutionallity of Scuth bakota Codified Law 21w2? by serving a copy
of your ANSVER upon the Plaintiff at P.0. Box 5911, Sioux Falls,

South Daketa; 57117-5911, wit thirty (30) days of receipt of

Re day of service.

3?3 es R.,. s.-ppo se
. Box 59
ioux Falls, SD 57117 5911
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Charles R. Rhines,
Plaintiff. iy |LL_CQ']EI
Y.

COMPLAINT CHALLENGING
. THE .CONSTITUTIONALLITY OF
State of South Dakota, SOUTH DAROTA CODIFIED LAW

. Reanondant. ) 21-27 .
*********ﬁ**********#********#**********#*******#*##***********#**

hf\.p’\./hl\.’\f\-lh#l—l

COMES NOW THE PLAINTIFF, Charles R. Rhines, IN THE A-'
bove enumeratead action, requesting the Second Judicial Circuit
Court for the State of South Dakota to Grant the Plaintiff the Ré—
lief demandéd herein: That South Dakota Cadified;Law 21~27 which
was amended by the Eighty-éeventh Legislakive Asgembly in the year
2012 with Senate Bill 42, kaown as‘South Dakota habeas corpus, be
held te be unconstitutional and therefore unenforcable in the State
of South Dakota for the reasons stated herein, '

The Plaiptiff challenges SDCL 21-27 in five (3) parts,
.enumerated herein with Roman Numerals I through V inclusive,

ISSUE I: _

SDCL 21;27—3 (1-4) encompasses a newlétatute of limita;'
tions for f£iling an application for a writ of habeas corpus which
1s greviouwsly 1lnadequate for an incarcerated citizen who 18 not

slready a qualified attorney to learn enocgh about the law to un-

APPENDIX 092



(2 .
derstand that.his,rights under the South Dakota and United Stttea
constitutions may have been violated, and how to go about rectify-
ing any such violations.

The change: from a five (5) year statute of limitations to a
two (2) year atatuta of limitations makes little sense except to
further disadvantadge the incarcerated citizen';s it often requir-
es three (3) to four (4) years for an incarcétdted citiztn to ac-
quire enough knowledge‘of the law to uhderstandAthat his rights
under the United Statés and/or South Dakota coqstitutidhs may very
well bave been violated and that, under-the law, he aid tot re-
ceive a fair trial or hearing)for which he is entitled to .recourse,

‘Indeed, the shortest para-legal corresspondence couise avail-
able is more than two years in length, if the incarcerated citizen
is tble tqdbctape tdgethef the funds with which to persue such an
endeavor, '

Further, formal law school is three (B)nyeérs of tn extensive,
intensive cirriculum in a setting of tighaf edut&tion with the par-
’ticipant; already having matriculated from a fqu;‘(d) year bacca-
lauteate program from an acéraditad university,‘with at least scme
of the haccalatfeate.course work havihélbeen pre*law.

Notedr. legal scholar and influential commentator on tha sub-
Ject of law, Christopher COIumbus Langdell; who was appointed Dean
of the Harvard Law School in 1870 wrote that.Law ' is a science,

like-biology or physies and the data on which this science is bas~

ed are judiciai decisions. Dean Langdell continu§ﬁ the anology far
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enough to argue that the (law) library is to a .1_aw;ver what the lab-
oratory is to the chemist or physicist. As he "e‘xi)lained in an 1887
commencement address at Harvard: o

"IIt] is indispensible to establish at least two things: First, that law
is a science; Secondly, that all the available materials of that science are
contained in printed books,...If it be a gelence, 1t will scarcely be disputed
that it 1s one of the greatest and most difficult of the sciences...

We bave also constantly inculoated tha idea that the (law) library is the
proper workshop of professors and students alike; that it is to.us all that lab-
cratories of the University are to the chemists .and physicists; all that the
mseum of natural history is to the zoologistai all that the botanical gardans
- are to the botanigts,™ 1 _ . .

Yet here we are, expecting ordinary, untrained, generally utied-
ucated prisoners who lack the fundamental resoutces common to law
schools {le, extensive law libraries, ledgal !:ext_hooks,' and trained
instructors/professors to assist in the legal gdﬁcation of the
students)' to somehow winkle out on thelr own that their legal, con-
sti.tutiohal rights may have been violated, and to do so within a
period of two (2) years or less,

In U.5. v Twomey, 510 F2d 634, 640 (7th Cir. 1975) Senior District

Court Judge Charles E. Wyzanski wrokte: - o

"While a trial is not a gams in which the pirticipants are expected to
enter the ring with a near match in skills, neither is it a sacrifice of uh-
armed prisonsrs to gladiaters," S : :

Yet this revision of the statute of limitations from £ive
(5) years to two (2) years sets up that scenario'-exactly: The gac-
rifice of untrained, uneducated, unprepared ("unarmed") prison-
ers with practically no legal resourges or fun_dé‘-‘"y;‘rith‘whi'ch ko ac-

quire such resources t'b well educated, highly éxpériencad, 'fulJ_.y

T, Quoted in W. Twining, XarT Clewellyn and T £ MoveneriE (1973 12,
28 quoted in "Thinking Liks A Lawyer."page 242. Kennsth J. Vandevelds. (2011}
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prepared legal gladiators wiﬁh the full resources and nearly un-
limited funding of the State of Soﬁth Dakoﬁa while the incarcer-~
ated citizen must somehow scrape tegether the "meager rescurces -
the South Dakota Department of‘Corrections_befmiEs him to possess,
utilizing what little funds/funding he may have available, -

The 1egal library at the Soﬁth Dakota.Stéte-Panitentiarj is
quite meager, to speak generoeely'ebouf if and doee not affefd
access to even the most basic of necessary materials such as the
Supreme Court Reporter seriea of books which cite federal case 1ew
authorities or the Northwest Reporter series which publish South
Dakotaz case law. sauthorities. {See atteched listieg)

Additionally, the legal library at the South Dakota State Pen-
itentiafy nay only he aceessed one hour per day by General popu-
lation inmates, when they are permitteﬁ,general,l;brary time, An}
other inmates, such as Administrative Segregation or Gapital Pun-
1shment may onl& access the legal library on weekénds by request-
ing no more than three (3) legal bhocks which eféfﬁébugh; to the
Ad. Seg./CP inmates' cell, Ad. Seg/CP inmates are net actually per-
mitted to visit the legal library but must conduct all research
from within their cells., All such materials must be returned te
the legal library oa Monday mornings. -

These restrictions upon eccess works eéainet_the'incarcer—
ated citizep to limit the amount of time he ha$ availablé to learn
the law to five hours per week, far less time than a typical\lew'

school'student would be required to attend class in a single day,

let alone a week.
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It requires & considerable amount of time to gain enough
knowledge of the basics of law, let alone the intracacies of Con-
stitutional law, to ascertain whether the incarcarated citizen may
have a claim to persue in the courts.

This change in the statute of 1im1tations does not serve any-
ohe's best interests, except, perhaps, the Attorney General's epp-
arent deaire ta further diaadvartedge incarcerated crtizens‘in
the exercise of their legal right to challenge a criminal convic-
tion on Constltutional grounds.

" This is further exacerbated by SDCL 21-27-4 vwherein an incere
-cerated citizen must firet prove he has a colorable ciaim before
counsel may be considered for appointment, if he-is 1nd;gent and
needful of appointed counsel. . |

lPreriouely,.an incarcerated citizen need b@;y f;le an appii-
cation for a writ of habeas corpus alleging that;one or more rights
under the United States or Seutﬁ Dakota Constituegeﬁs had been vio-

~lated, have an attorney appointed under the law.end.allpw the qual-
ified attorney to review the trial record for Con};itutionei err-
ors, |

In his dissent in State v, thnes,lPenninéton County file
numeber 18268, Justice Sabers of the South Dakota Supreme Court
made the uncontested aggertion that every trial is filled with
literally dozens of errore.‘some of which could.reeult in rever-

sal if brought to the attention of the Court by competent coun—

sel,
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SDCL 21-27-4 prevents this frem occurfingrhy requiring the in-
carcerated citizen to first prove he hds 'a cla;m‘before he may ev-.
en apply for coﬁnsel to assist him in'reviewing'his cébe for Con-
atitutional errors, This provision, coupled with SDEL 21-27-3 ‘as

—disﬁussed above, creafes an insurmduntable blockade to hﬁe incare
cerated citizen to access his right to contest his criminal con- .
viction for no more reason than an Attoreny General who apprently
wishes to amass an enviable win/leoss record to tout in his polit-
ical ambitions,

The change of the'atatute of limitations;frém five (3} years
to twoe (2) years is grossly unfair to the incarcerated ciﬁizen ba-
caugse it plaees an undue and un—needed burden upon the incarcerat—
ed citizen which is not shaered by the opposition, The Eighty Sev-
enth Legislative Assemhly has allowed the Attorney General of the
State of South Dakota to decide what the rules are for South Dak-
ota habeas corpus are going to be rather than the will of the vot-
ers whom they are éupposeq to repreaént1

The legislature is supposed to be part of the “regeree pra-
cess" ratherlthan allowing one team or the other Eﬁ decide what
the rulea of the game are going to be.

This change in the statute of 1;mitations'ﬁéé unﬁarranted and

%uunéneéded as there is no record that any incarderéfed citizens ﬁf?@*_

4Tabusing the process of‘the writ of habeas corpus as previoua-

ly enacted in the State of South Dakota.
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ISSUE II: |
SOUTH DAKOTA CODIFIED LAW 21-27-4 I8 AN EXPOST FACTD VIOLA-.
.TION OF THE UNITED STATES CONSTITUTION,

The last lines of Section four (4) of SDCL 21-27'3;9 probab-
ly the most egregious exaﬁple'of any ex post fgtto law ever cohu
gidered or enacted any any State legislature, extgpt poésibly.Sec-'
tion five (5) of SDCL 21-27, N _ _

The final lines of Section Four (4) tust teﬂthe most stunning-
1y crafted bit of legislation to ‘come down the pike in ‘many years.

"THE INEFFEGTIVENESS OR INCOMPETENCE OF COUNSEL WHETHER RE=
TAINED DR APPOINTED, DURING ANY COLLATERAL POSTaCONVICTION PROCEED-‘

&ING I3. NOT GmﬂmDSjFOR‘RELIEF UNDER THIS CHAPTER."
| Legislating that the ineffectiveness of counsel is not grounds
‘for relief undar the haheas corpus chapter may actually be reag-
onable because INEFFECTIVE assistance is such a subjective 1nfer—
ence that different people viewing the same 1nfqtmation apd/or
evidence tould reaqonably arrive a ﬁholly diffetént conclusions.

Even so, this statute conld have been: crafted more artfully
as it grants blanket immunity to attorney's who fnil to.-provide to
their client's the benefit of their full attention. talents and
expertise, and the cliemt, under this statutory schepe is ieft
without'retourse. ) ' |

©If the South Dakota Legislature had stopped at INEFFECTIVE
assistance not being grounds for relief under SDCL 21-27 that might

have been understandable as INEFFRCTIVE assistance israsuhjeqtive'
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determination dependent upon the circumstances'df'the cage and .

the perceptions and experiences of the fact—finder.

—ANEFFECTIVE assistance of counsel ig alh;ghly subjective

de termination which can vary from case to cage, Howavar, the

granted blankgt immunity to attorney's tg he INGOMPETENT, which ig
a completely different standard by which attorne&JS'pefformances
ar? judgéd.- | |

Competence, or it's reversg,INCdMPETENCE,"iEEd wholly object-
ive measure of ap dttorney's legal skiils and_knuﬁledée as deter-~
mined by the Bar Associaéiona. State and_Natioﬁéli An attorney

must demonstrate ahilipy and knowlgdge to a set of examiners who

glven 8 pasas tp fuftherlinflict 'Higfhe?INCOMPETﬁﬂéE zpon other,
uﬁsuapecting citiéens. and the client, who'has dbvibualy not bene-

fitted from his attorney's INCOMPETENT performance should not be
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penaliged because of i;!

Yet here vwe are, pegalizing the unauapectipg habeas corpus
applicant‘simply-because South Dakéta has been blesseé with an
Attorney general who_prefers an un-level playing fiqld upon which
to sacrifice'unarmed prisoners to legal gladiators. |

Certainly no state or federal statute should ever be enacted
to permit anyone in a skilled licensed. profesaion to operate in
an incompetent manner and have the State Legislature or Federal
Cougress decree that those citizens who have been wronged by the
skilled and licensed professional operating 1ncumpetent1y should
have no recourse to recover from the licensed and ‘allegedgly skill-
ed professionals-INCOMPETENCE. | J

It would be unconstitutiomal, and need I say it, reprehens—
.'ible, to enact legislation that would provide blanket imminity
from litigation hy medicﬁl patients/clients persuing recourse
against a physician for INCOMPETENCE in his skillgd and licensed
profession, . '

It wn;ld be blatantly uncomstitutional to bfbvide immunity
-to electricians or HVAC professionals (installing'natural 3aé/p¥o-
pane gas lines?) for their INCOMPETENCE in their skillad and lic-
ensed professions. o

There is no difference between an attovneiﬁ;f%ctisin law in
an fNCOMPETENT;manner and a ﬁhysician, electrician or HVAC install-
er practising their respective skilled gnd 11censéd professions
INCOMPETENTLY, whére the very lives of their clients may very

well hang in the balance.
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¥ Why would it be constitutional to glve immunity to an incom-

petent ATTORNEY but not to an incompetent PHYSICIAN. ELEGTRICIAN

- or HVAC installer?

One fdes that troubles the Plaintiff 4n particular 1s the
nagging question of Why any ethically practisinn Attorney General
would desire to write an attorney incompetence i-munity clapse in-
to a statute such ea this, Ethically speaking, it. does not seem

to meke much sense,

ISSUR II1; .
SOUTH DAROTA CODIFIED Law 21.27-4 IS UNCONSTITUTIONAL BE-
CAUSE SECTION FOUR (4) VIOLATES THE RIGHT TO PETITION THE GOVERN- '
MENT FOR REDRESS:OF GRIEVANCE CLAUSE IN THE FIRST AMENDMENT TO THE

UNITED STATES CONSTITUTION.

South Dakota Codified Law 2]-27-4 abroaates theRight of citi-
zens to Petition The Government For Redress Of grievance as is gaur-
enteed by the First Amendment to the Unlted States Constitution.

SDCL 21- 27—4 states, in part, THE INEFFECTIVENESS OR INCOMP-
BTENCE OF GOUNSEL WHETHER RETAINED OR APPOINTED, DURING ANY COLL-
ATERAL POST*CONVICTION PROCEEDING IS NOT GROUNDS FOR RELIEF UNDER ‘
THIS CHAPTER,

If either retained or appointed counsel have Leen either in-
effective or incompetent then the South Dakota Legislature has re-—
moved the Right of a hebeao torpus epplicant to Petition the Gov-
ernment For Redreass of This Grievance. k

An ineffective or incompetent attorney i= a wrong done to the
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person whom that ineffective or incompetent attdrhey hgé been ra-
tained or appointed te¢ represent and this s;atute'giveé guch an
attorney blanket immunity to avoid any cunseqqénées'of‘ﬂis wrong-
ful action‘s/inacli_:ions and therefore denies the cii;éntlthg ah_ility
to recover from the attorney's wrongfulaﬁtians through the Redress
of Grievance Clﬁusé of the First Amendmenf to thé Upited'étates
Constitution, ' |

This_Glauée in the Firat Amendment of fhe United States Can-
stitution is part arnd parcel of the reason ﬂ.defg'ndant has the
Right to Petition the Goveranment For Redress of This SortZOf Griev-
ance as well as the Right To Counsel, which tﬁe South.bakota‘Sup-
reme Court has held in Jackson v Weber, that a‘habeas corpus app-

licant in the State of South Dakots has the Right to EFFECTIVE,

and therefore COMPRTENT, assistance of counsel,éif he hasg fhe
Right to Counsel at all, The holding in gggkgon'# Weber reversed
the previous holding in Krebs v Le;glgy 8 year eétlier wherein
the South Dakota Supreme Court had held that counsel need not be
effective, merely present. ' |

This holding, of course, made no sense hecause if an habeas
corpus applicant is entitled to an attufney then he 1is éntitled
to hﬁve counsel that is more than merely ﬁresent in the court-
room, but COMPETENT and EFFECTIVE as weli. ' f:

This statut; abrogates thaf holding and‘ihiiicateé. n;},
violates biatantly, the Redress Of Grievance clé;aerofthé.First
Amendment to the United Statéﬁ Constitution, -

1f appointed or retained counsel have been ;neffective. or
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vworse, INCOMPETENT, then that should be testable 1n a- court of law,
To hold that a Petitioner may not seek such Redreas against an
attorney who has practiged law so poorly ‘as to be deemed to be IN~
COMPETENT must be held to be blatantly unconstitutional asg. it abro—
gates nearly everything citizens of the United States hold dear as

‘their legal Bystem,
This provision of SDCL 21-27 ahrogatee the ability of wrong~
" ed citizene to sue an attorney for his wrongful actions or simple
inebility Lo practise law in an effective or competent _manner,
ISSUE IV: |
. SOUTH DAXOTA CODIFIED LAW 21-27 IS AN EX POST FACTO LAW PROHIBITED BY AR-
TICLE 1, SECTTON 10 OF THE UNITED STATES CONSTITUTION

The testimony given by. South Dakots’ Attorney General MertyAgggglgx_____‘____,,____i__

South Dakota citizen Peggy Schaeffer was very specific in stating the change
in the South Dakota hobeae corpus statute was aimed at Donald Moeller and
Charles Rhinee. respectively. These two names are repeetedly cited by these two
witnesses during thair testimony before the South Dakota Legisleture, and theee
were the only advocetes requeeting the habeas corpus statute be changed.
There was no other testimony given, for or against, the passage of this etatute
~ revision, only some objections from certain groups of the’ terme of the pro-
posed- statute changes, Thil was was the most notably from the Trial Lawyere
Association which obhjected to the statute of limitations for applying for a
writ being reduced from five (5) yeara to one (1) year, Said objectionS'were
takee into coneideretion and the propoeal was altered to the current two (2)

year etatute of limitations as previouely addressed in this brief - .
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In James v, United States 365 U.S. 312, 247 n.3, 81 S Ck. 1052, -
1070,6 L E4 28 246

Justice Harlan wrote that. he understood the ax post facto clause
as serving a purpose beyond ensuring that fair notice be give.n of
the legal consequences of an :lndividual's actions. He stated "Asids
from problems of warning- and opeoif:io intent, _the poli.cy,_of the prohibition ag-
alnst ex post facto legislation would seem to rest on the apprehension of the

lgislat 2, .40 imposing penalties on past conduct, ..mag ‘ba aoti.gg with a por-
posie not to Erevent ngerous conduct generally, but to legislation

a penalt:y against speoifi.c person(s) of class of persons." (Emphasil added)

This statute revision was plainly crafted and ADVOCATED by
the South Dakota Attorney General to address two persons specif-

ically and a specific clasa of persons: That of capital sentenced

citizens, THiE makea these statute rovisions an ex post facto L
law enacted unconstitutionally, . S5

Unlike procec'lural gaurantees in the Bill of R:I.g'ht'.s which
were oriqinally applicable only to the federal: government, the
Ex Post Facto clause has always applied to the states. (Sea:
United states'Constitution= Artiole 1, Seotioﬁilb;- ' _

Mr Justice Chase, writing a few years after the odOpgion of
the Constitution,'statod that the clause was probably a result
of the Ex Post Facto laws and bills of. Attainder passed in Eng-
land. "With very few exception, the ADVOCATES of suoh 1aws were
stimulated by ambition, or personal resentment, and vindictive
malice. (EMPHASIS added).. |

To pravent such, and similar, acts of violence and injustices

S
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the federal (congress) ang - ‘atate legielatures Were prohibited
from passing any Bill of Attainder or Ex Post Facto law.

Calder v, Bull, 3 Dall. 386, 389 1 L,.Eg 648

It ia an important indication of the thought at the time that
Mr. Justice Harlan believed ‘the clause (Ex Post Facto) did no
more than state an 1nherent rule of government.

That the advocates of these statute. revisionl were/ere mot-
ivated or stimulated by vindictiv- malice, personal resantment
and amhition ia beyond doubt from the tenor of their testimony
‘hefore the South Dakota State Senatea‘..]'udicial Committee, Their
very own words indict them on these points. ' )

Mrs. Pegay Schaeffer is the mother of' a‘ﬁﬁfder'viotim'for

which the Petitioner, charles Rhines was convicted, 4Ahatashe_heare_______e__

i1l will toward the Petitioner as well ase pereonal reeentment and
a vvindictive malice thére ig no doubt and: tﬁﬂﬂgﬁpﬁﬁtiffip sure Mra, -
Schaeffar helievea she is justified in her deeire to take away
the Constitutional Rights of capital sentenced inmates to appeal
their criminal convictions. ‘
However much any of the South Dakota legislature may or may
_not have sympathized with Peggy Schaeffer in her " grief and de-
sire ko eeek revenge for the slaying of her. eon, it is not suff-
Lfient juetifioation for the legielature to enaet an unoonetitu—
tional statute stripping citizens of their rights to challenge
their criminal conviétions on constitutional grounds.
That the South Dakota Attorney General is driven or motiv-

'ated by ambition there is no doubt at all, He practically radi-
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ates political aﬁbition. And -this is underseanaable as.it is a
vefy unwise career decision to become the Attorney General fdr
South Dakota unless one bas higher poliéicai'aspirations. The
Office of Attorney Genexal in South bakota 1s Cthtitutionally
term—limited to two {27 bonsecutiveﬂiour 14) year terms, naking
the assumption of the QOffice on grounds of altruism a very un-
wise career move indeed. Thezre have bean few Attorney 8 General
in the state of South Dakota who did not aspire to much higher .
political office and viewed the AG's Office as a mere steppxng
stona- to that end, — :

Even s0, the political ambitions of even the most dedicat-

ed Attorney general are not grounds for the enactment of unconss:

titutional Billg . guch ag Senafie Bill-42.of the Fighty-Saventh

BegislativeAKssembly.

and there was certainly no "dangerous conaﬁ6t" to be add-
ressed at all, There was ceftainly—no need for the advocates of
this statute revision to declare that enlemefgeﬁéy existed that
threatened the public pedcey health or safety, teguiring immed~
iate passage, enactment and implementation ofﬂS@ﬁate Bi1l 42.
without the usual period ofitime for publication, public notice
of a new statute and comment thereupon, The only discerible dan-
ger was to the United States and Sbuth*Dekota Constitutions from
the hyperbole of the advocates of this statute stating this was
an emergency ‘in. order to ram through an unconstitntional piece

of legislation.
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These changes to the South Dekote hebeae corpus dkatute aerod-

ed the continnally advancing and evolving etandarde of prcfeseion—

‘ eliem of the 1egal community, nearly doing away with it altcgeth—

er in the State of South Dakota. Thesa statute revisions do- noth-
ing to advance the legel profassion and in fact relaxee the stand—
ards of conduct, disclosure and review, '

Thase newly enacted revisions ‘in the South Dakote habeas cot-
pus statute provide an "out" for attorney 8 to practice Unpro-
fessionally, leading to the loss of that case for thelir client,
with the client facing all the negative coneequences and repre-.
cuseione of that loss with no legal recourse to addreeethe in-

competence or daliberate ineffectiveness of an: ettorney who hag

decided th_,Q.p:nxide_hie_client_nith_the_utmost—:ep:oeentetiee———w“———mm—

according to the attorney'sabilitiss, This etatﬁte sets up the
possibilities of an attorney practising deliberately ineffect-
ive assistance of counsel’ of an unpopular client.

What Rind of representetion could any of the 9/11 conspira=.
tore expect’ to receive in a Bouth Dakota courtroom today? & strong,
spirited, zeelous defense because the, likely appointed attorney,
would know he was subject to a rigorous review of his performance
in-a habeas corpus petition or a weak, ineffectual defense be-
cause the ettorneyVnow protected from any recourse contemplated
by the client whom he has so poorly defended, intentionelly.

These statute revisions take the legal profeeeion fifty

years in reverse as far as standards of conduct ere concerned,

APPENDIX 107



17)
An ‘Attorney may once again appear in a couréfssh thpuréughty.in—
toxlcated, pass-out on the habeas corpua‘Petiﬁiqner's table, sleep
through_thé entire evidentiary hearing, doing nbthin§ what-so-aveér
to represent his client and the petitioner, pndeT Section Four (4)
of the current version of EDCL §21-27, will have no recourse to
address the 1ncom§et§née and ineffectiveness of the attorney.
The foregoing, as the court may well be aware, is ap.actﬁal
- example of why the defense of Ineffective Assigtgnqe of.Counéai
came .about, We, in South Dakota at least, are now headed back in_
that direction, courtesy of the South Dakota Attorney Genaral and
the Eighty-Seventh Legislative Assembly who would rather have the -
_ Attorney Gensral write- the 1aw5 they pass than to do the hard work
HP_____#__themselueswof_fo:mulatiugr4m$¢4ng7—éeba%ing—aﬂd—enace*ngihmmr
conatitutional legisiation,

'ISSUE Vi _
. SECTION FIVE (5) OF SQUTH DAKOTA CODIFIED LAW §21-27 I8
UHCONSTITUTIONAL BECAUSE IT IS AN EXPOST FACTO LAW, PROHIBITED
BY. ARTICLE 1, SECTION 10 OF THE UNITED STATES CONSTITUTION.
South Dakota Codified Law §21-27- 5 states: " A CLAIM PRESENT—
ED IN A SECOND OR SUBSEQUENT HABEAS CURPUS APPLICATION UNDER THIS
CHAFTER OR OTHERWISE TO THE COURTS OF THIS STATE_?Y THE SAME APP-

LICANT SHALL BE DISMISSED."

There is no time limitation written into thé South Dakota
habeas corpus statute to limit the reach of a court back in time
- to dismiss a second or subsequently filed habeas corpus appli-

cation. : f' : . ' :
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Under this statunony scheme a court may reach'bacﬁ as far .
as desired into the past to dismiss ANY second cr subsequently
filed habeas corpus application, regaridless what.the present
disposition may be from that previously filed Second or subse-
quent habeas corpus proceeding. ...

COnceivably, a court could ‘reach back twenty—five {258) - ..»
Years.or more and dismiea a fcurth habeas corpue application - ;
vherein the applicant was successful 1n convincing a ccurt that | i
he was not actually guilty of ‘the murder for which he had been

duly convicted and sentenced to the South Dakota state Peniteni

tiary under a -entence of life in prison. See: State of South .
Dakota v Roger Flittie, . : - _
Unde:_the_cunrentfetatuto=¥—echeme—ﬁeQer—Fi%ttie—wuurq

still be an innocéent man wrongly convicted cf hie own ﬁnther'e
murder, sitting in a South bakcta State Penitentiary priéon ce11
because he would never have been able to finally elieit the truth
from witnesses in his fourth (4th) habeas ccrpus:?etiticn, he
would not have gotten past the first one undecnihis lav of the
Attorney Generals creation. ' R \
Under the ccrding of the present incarnation of the South
Dakota nabeas corcus statute there is ncthing'cc prevent a court
from reaching back as far as neceaeary and diemissing previously
adjudicated habeas corpus petiticna simply by negating the sec-
ond or subsequently filed application because it ‘dld not fit the
current gqualifications for filing a second or subsequent applica- :

[N

tion for a writ of habeas ccrpus.
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The wording of SDCL §21-27-5 is a gross‘viblation of the pro-
hibition in the United States Constitution against enactment of
Ex PostFacto laws or Bills of Attainder, which’ this provision
of the South Dakota habeas corpus statute could'easily be called.

| Under the current manifestation of the South Dakota habeas
corpus atatute the Pirst UCircuit Court could reaoh back and dis-
mies Roger Flittie's second habeas corpus application, thereby
negating the additional filings, find where he is and bring hin
back to the South Dakota State Penitentiary to continua sarving
his life sentence, ' | ! '

One absolute truth this petitionor'has learned about the
© law, which astounds most people when they confront it for the

first time is that iA the law, if something CAN occur, it will,

eventually occur. This provision in the South Dakota ‘habeas cor-
pus atatute seems far-fetched‘to be used in the- way contemplat-
ed but given encugh time this scenario. will occur. It should not
be possible and the framers of the Constitution.. understood i
. thap,people would always ‘try to slip bad law into legislative
assemhlies'and this provision of SDCL §21-27 is no excaption“
ro that. |

Petitioner prays ‘the Court grant tiis demand for relief and
'find the ourrent incarnation of the SBouth Dakota "habeas corpus’
statute: SDCL §21-27, unoonstitutional under both the United

states and South Dakota Constitutions.
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Petitioner prays t ourt grant him the stated relief and

i- the Court may deem as just and fair in

P.C. Box 591V
Sioux Falls, South Daknta
“57T117-5911

APR 29 20 ‘

Minnsho
Cﬂnt(ﬂumh(kmn
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UNITED STATES‘DISTRICT COURT

DISTRICT OF SOUTH DAKOTA .
WESTERN DIVISION
CHARLES RUSSELL RHINES, 5:00¥CV-05020-KES
Plaintiff, i . ‘
 ORDER DENYING MOTION TO
vs. _ : AMEND THE JUDGMENT AND

DENYING MOTION TO STRIKE

~ DARIN YOUNG, Warden, South Dakota
St_at_e Penitentiary,

f Defendant.

Petitionér, Charles Rhines, moves the court to alter or amend its
judgment. Respondent, Darin Young, resists the motion. Respondent élso
moves to strike certain exhibits from the record. Rhines resists the motion. Fbr
the following reasons, the court denies the motion to a;te\;:‘ or amend the

‘judgment and denies the motion to strike.
BACKGROUND

The procedural history of this case is set forth more fully in the court’s
February 16, 2016 order granting summary judgment in favor of respondent
and denying Rhines's federal habeas petition. See Docket 305. The following

facts are relevant to the periding motions:

Rhines is a capital inmate at the South Dakota State Penitentiary in
Sioux Falls, South Dakota. He was convicted of premeditated first-degree
murder for the death of Donnivan Schaeffer and of third-degree burglary of a

Dig’Em Donuts Shop in Rapid City, South Dakota. A jury found that Rhines
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should be subject to death by lethal injection, and a Sfﬁt;"'ékcuit couri;r judge
imposed the sentence. On February 16, 2016, this coﬁf‘c_ gz'anted respondent's
moﬁon for summary judgment and denied Rhines’s fedefél petition for habeas
corpus. Docket 305, The court entered judgment in fav‘or. of respondent on the
samé day. Docket 306. | |

L Rhines’s Rule 59(e} Motion
~ LEGAL STANDARD

Federal Rule of Civil Procedure 59(e} was aciopted _iI;o clarify a district
‘court’s power to correct its own mistakes within the time ﬁeriod immediately
following entry of judgment. Norman v. Ark. Dep't of Educ, 79 F.3d 748, 750
(8th Cir. 1996) (citing White v. N.H. Dep't of Empl. Sec.‘,.455 U.8. 445, 450
(1982)). “Rule 59(¢) motions serve the limited function of correcting ‘manifest
errors of law or fact or to present newiy discovered evidencé..’ * United States v.
Metro. St. Louis Sewer Dist., 440 F.3d 930, 933 (8th Cir. 2006). “Such motions
cannot be used to introduce new evidence, tender new legal theories, or raise
arguments which could have been offered or raised prior to entry of judgment.”
" Id. The habeas context is no excepﬁon to the prohibition on using a Rule 59(¢}
motion to raise new arguments that could -have and shbuld have been made
" before the court entered judgment. Bannister v. Am:onti‘oﬁt,‘ 4 F.3d 1434, 1440

| {8th Cir. 1993). The Rule “is not intended to roﬁtiriely give :l.itigants a éeqond
bite at the apple, but to afford an oéportunity for relief m éxtraordinary
circumstances.” Dale & Selby Superette & Deli v. United Stdtes Dep't of Agric.,

838 F. Supp. 1346, 1348 (D. Minn. 1993); see also 11 Charles Alan Wright 8

9
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Arthur R. Miller, Federal Practice & Procedure, Federal Rules of Civil Procedure §
'2810.1 (3d ed.) {“However, reconsideration of a judgmmfafter its entry is an
extraordinary remedy which should be used sparingly”). “A district court has
broad discretion in determining whether to grant or deny a motion to alter or
amend [a] judgment pursuant to Rule 59(e}[.]” Metro. St. Louis, 440 F.3d at 933.
| DISCUSSION
"A,  Conflict of Inferest

Rhines's conflict of interest argument is based o’ﬁ his intérprétations of
the Supreme Court's Martinez v. Ryan, 132 8. Ct. 1309 (2012) opinion. On
June 5, 2015, Rhines moved to hold his federal- habeas‘prbceeding in |
abeyance,! He argued that the stay was necessary so that he could investigate
potential ineffective assistance of trial counsel claims premised on tﬁe Martinez
decision. On August.5, 2015, the court concluded that Martinez did not apply
to him and denied Rhines’s motion for several reasons. Docket 272, As one |
reason for denying Rhines’s motion, the court found that Rhines received
independent counsel between his initial-review collatefalﬁr_ocec@g and his
federal habeas proceedings.? Thus, there was no conﬂict:-of interest that “

interfered with Rhines’s federal habeas counsel.

1 The court lifted the earlier stay on Rhines’s federal habeas proceeding
on February 4, 2014. Docket 224, Respondent’s summary judgment motion
became ripe for review on November 26, 2014, '

2 The court’s August 5, 2015 order traces the lineage of attorneys who
have represented Rhines throughout his state and federal proceedings. Docket
272 at 10-12. The court learned during oral argument on respondent’s

summary judgment motion that two other attorneys-Judith Roberts and Mark
' Marshall-also represented Rhines during his second state habeas proceeding.

3

[
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Then on October 21, 2015, and two days prior to th_,e oral argument
hearing on respondent’s summary jﬁdg;ment motion, Rlunes moved for
.reconsideration of the court'’s order denying his request for a stay as well as for
permission to amend his federal habeas petition.? According to Rhines; the
court “failfed] to consider the unusual factual scenariﬁthéit exists in Mr.
Rhines' case. Mr. Riu'nes has not simu_ltaﬁcoué.ly had 'tlﬁe'ﬁeneﬁt of effective,
independent counsel for-the entire time that his case has b_cén péndiné in
either state or fgderal coﬁrt." Docket 279 at 1, Rhines argued that the court’s
interpretation of Martinez and its anglysis concerning the independence of his
counsel was wrong. The court concluded, among other things, however, that
Martinez did not apply and that Rhines was not entitled to'frélicf. Docket 304 at
19-20, |
Here, and like Rhines’s first motion for reconsidera'iﬁbn, Rhines conténds
that “this Court has failed to recognize the impact of [Martinez] and Trevino v.
Thaler, 133 S. Ct. 1911 (2013)” because several attornéys:from the Federal |
Public Defenders’ Office (FPDO) represented Rhines during part of his second
state habeaé proceeding and in his federal habeas proceeding, Docket 323 at 2;
Docket 340 at 1, Rhines contends that this partial overlap creates an

impermissible conflict of interest.

The names of those attomeyé did not appear on the federal docket.

3 Rhines also moved for permission to file & suppl'eﬁiental summary
judgment brief to include the arguments that Rhines sought to add to his
federal habeas petition, The court denied the request. - T

4
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Capital petitioners such as Rhines have a statutorj right to counsel, and
the court may upon motion appc.bint substitute counsel if .'the “infcrests of
“justice” so require. Martel v. Clair, 132 S, Ct. 1276, 1é86—8_7 (2012), The FPDO
was appointed as co-counsel for Rhines in 2009, Docket '184. Rhines never
moved for the FPDO's substitu'tipn.‘* Thus, ’the issue of wbemer Rhines was
entitled to substitute counsel was not raised before this court. While Rhines
argued that the partial’overlap between the attorneys Who_feprésented him
during part of his second state habeas proceeding and ﬂlg conclusion of his
fedcrél habeas proceeding creatéd an imPel'nﬁssible eénﬁi(:t of in‘terest, at no
time did Rhines move for substitute federal habeas counﬁél, and the couﬁ does
not believe an impermissible conflict of interest e:dsts.-'Do.cket 272 at 12. The
court is satisfied that it did not base its decision on a manifest error of law or
fact. And the court has twice analyzed and rejected Rhines’s contention that
Martinez otherwise applies to him. Because. Rule 59(e) is not intended to give
litigants “a second bite at the apple,” it, likewise, is not interided to give them a
third. See Dale & Selby Superette, 838 F. Supp. at 1348. Thus, Rhines’s
conflict of interest argument fails.
B. Juror Bias and Impropriety
| 1 Actual and implied bias of jurors .-
Rhines contends that fwo jurors at his trial harbored anti-homosexual
biases against him, He argues that those biases in.fecteﬁ-his,sentencing process

and caused the denial of his constitutional rights to an impartial jury, to due

4 Rhines returned to state court for his second state habeas proceeding
in 2005.
5
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process, to be free from the arbitrary imposition of the death penalty, and to
equal protection of the law, |
Rhines did not raise prgviously his juror bias claim in any state or
federal proceeding.5 According to Rhines, the reason that this issue was not
presented earlier is because none of Rhines’s previous attorneys interviewed
the jurors from his trial. Some of the former jurors were ihtt;frvi_ewed recently,
and Rhines has secu;t‘ed their signed affidavits, Rhines aréu;eé that the
affidavits are “newly discovered evidence” uzl1der Rule 59(¢) and asserts that the .
court should amend its judgment accordingly in light of this new evidence.
Rhines’s argument fails, however, for several reasons. First, a motion
under Rule 59(e) cannot be used to “tender new legal theories; or raise
arguments which should have been offered or raised prior to entry of
judgment.” Metro. St. Louis, 440 F.3d at 933; see also Banhister, 4 F.3d at 1440
(“Bannister first raised the claim 1n the district court in a Rule 59(e) motion. -
The dfstrict court correctly found that the presentation of fhc claim m a 59(e)
motion was the functional equivalent of a second [habeas} petiﬁén, and as such
was subject to dismissal as abusive”). Thus, Rhines’s jufbf bias claim should
have been raised at the outset of his habeas proceeding, See Docket 72
{directing Rhines “to includé every known constitutional error or deprivation
entitling [him] to relief’). Second, a principal purpose of Rule 59(e) is to afford

courts the opportunity to correct their mistakes in the period immediately

& Rhines’s federal habeas petition asserted that his‘ i‘ight to an impartial
jury was violated because certain jurors were excluded based on their views of

the death penalty. See Docket 73.
_ A 6
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following the entry of the judgment. Norman, 79 F.3d at 75b. But Rhines does
not explain how the court made a mistake regarding a:i_"iggue that was never
. before the court. Third, because Rhines did not raise h.ié jﬁror bias claim
during any of his state proceedings, this court cannot c&:isider it. Baldwin v.
Reese, 541 U.S. 27, 29 {2004) (“Before_ seeking a federal wnt of habeas corpus,
a state prisoner . ., must fairly preéent' his claim in each'.appropriate state
court”); Rucker v, Nam’s, 563 F.3d 766, 769 (8th Cir. 2009}> (agfeéing with the
district court that an “issue is procedurally barred because it v&as not fairly
present]ed]’ to the appropriate state court”) (alteration in driginal). And while
Rhines argues-that each of his prior attorneys-including hi.s‘ injtial-review
collateral proceeding attomey—failéd to develop his juror ;hi'é.s' claim, Rhines
cannot avail himself of the rule from Martinez because 'Rlﬁjnes’s defaulted claim
is not a clairn for ineffective assistance of trial counsel.'-'Maritinez, 132 8. Ct. at
1320.

As to Rhines’s newly discovered evidence argument, the court finds that
" Rule 59(e) is applicable in this context.5 The Eighth Circuit applies the same

standard for Rule 59(e) motions based on newly discovered evidence as it does

6 In Holland v, Jackson, 542 U,S. 649, 652-53 (2004).the Supreme Court
held that a habeas petitioner must satisfy § 2254(¢)(2) “when a prisoner seeks
relief based on new evidence without an evidentiary hearing.” But unlike this
case, the Folland case involved an exhausted claim ratherthan a new claim,

Id. at 650. Regardless, relief under § 2254(e}(2) also requires as a prerequisite
that the new evidence “could not have been previously discovered through the
exercise of due diligence.” 28 U.S.C. § 2254{e)(2){A)(i); Ho!land_, 542 U.S, at

6353. :
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for Rule 60(b)(2) motions.” Miller v, Baker Implement Co.439 F.3d 407, 414
(8th Cir. 2006), “To prevail on this motion, [the movanf is']-‘ required to show— -
among other things—that the evidence proffered with the motion was
discovered after the court's order' and that he exercised diligence to obtain the
evid_enc,e before entry of the order.” Anderson v. United States, 762 F.3d 787,
79% (8th Cir, 2014}, The evidence must also be admissible. Murdock v. United
States, 160 F.2d 358, 362 (8th Cir. 1947). | |

Here, and rega:dless of whether the juror aﬂidavité"ére admissible,
Rhines has had roughly twenty years jto develop the evideﬁce he now offers. In
fact, Rhines faults each of his attorneys for not _devclopi:hgalthis evidence |
sooner. See, e.g., Docket 323 at 2 (“Beginﬂg with f.riél cbﬁnsel, counsel at
every stage of the prior proceedings have failed to intéwiew the jurors”). But
Rhines’s allegations undermine the foundation of his motion. For Rhines to
i;;revail, he must show that this evidence could not have been discovered earlier
despite having exercised reasonaﬁle diligence to obtain it. Rhines, however,
asserts that the evidence shoulid Have been diséovered éarﬁer ifhis attorneys
were diligent. Rhines’s coﬁtention is the inverse of what-ﬁﬁle 60(b)(2) is
designed to address. He makes no showing that “he ha&_ t_;éen unable to
uncover the newly discovered evidence prior to the court‘s;;féuﬁmary jﬁdgment

ruling.” Miller, 439 F.3d at 414, Likewise, the deca_des—long period of delay

7 Rule 60(b){2) provides that !itigénts may seek relief from a final
judgment or order based on “newly discovered evidence that, with reasonable
diligence, could not have been discovered in time to move for a new trial under

Rule 59(b).” Fed. R. Civ. P. 60(b)(2).
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while the evidence was obtainable indicates a lack of diligence. Holland v.
Jackson, 542 U.S. 649, 653 (2004) (rejecting an argument to present new
evidence because “[ijt is difficult to see, moreover, how resﬁondent could claim
due diligence given the 7-year delay”). “Because this evidence was available to
[Rhines], it should have been presented prior to the ent:y of judgment.” Metro.
St Louis, 440 F.3d at 935. ;

Fmally _tﬁ the extent that Rhines’s motion could ’b‘er (;oﬁstrilcd asa
motion to present new evidence related to issue IX.D of h15 federal habeas"
petition 8 the cburt's conclusion is the same. Issue IX.D was adjudicated on the
merits in state court. Section 2254{d) and the rule in Pinholster limit this -
court’s review of a claim that was adjudicated on the merits in stéite court to
the record that was before the state tourt. Cullen v. Pinholster, 563 U.8. 170,
181 (2011). VRhJ‘nes’s juror affidavit evidence was not pregg#ted to or considered
by the state court that adjudicated the claim, Rhines (;anhot use Rule 59(¢) to
circumvent § 2254{d) and Pinholster. Pitchess v. Davis, 421 U.S. 482, 489
(1975) (holding that the Federal Rules of Civil Procedm;e apﬁly in § 2254

- proceedings to the extent that they are not inconsistent wﬂ:h any statutory
provisions}. Consequenﬂy, ‘tll1is court cannot consider the evidence, Thus,

Rhines"s newly discovered evidence argument fails.

_ 8 Issue IX.D alleged that Rhines’s trial attorneys were ineffective because
they failed to exclude evidence of Rhines’s homosexuality. See Docket 73.
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2. - Juror consideration of extringic eﬁii;mce and ex parte
confacts with the trial judge

Rhines argues that the jurors considered extrinsi_n ‘:etidencc during the
course of his trial. Accordiné to Rhines, the jurors at soiné point discussed a
newspaper article that speculated about which of the jurnrs would servn as
alternates. Rhines also arg_ueé that the jurors had impmpér ex parte contact
witly the trial judge when tile judge allegedly told the jurors “that he would not
refer to them by name and that the defense could ask them to affirm that the'
verdict as read was true.” Docket 323 at 7, Rhines contends that these
mcndents violated his Sixth and Fourteenth Amendment rlghts

This claim, kke Rhines's juror bias claim, was not rmsed previously in
any state or federal proceeding. For the reasons stated more fully in section
I.B.1, supra, the court denies Rhines’s motion to raise the claim for the first
time now and denies Rhines's motion to present new evidence in support of the
claim.

3. Whether one of the jurors did not live in Pennington
County .

thes's trial took place in Pennington County, South Dakota. Rhines
argues that one of the jurors actually lived in Meade County, rather than
Pennington County, and that the j Juror was thus mel1g1blc to serve at Rhines's
trial. Rhines argues that this error violated his Sixth and Fourteenth |
Amendment rights. o
This claim, like Rhines's preceding arguments, was not raised previously

in any state or federal proceeding. For the reasoné stated more fully in section
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L.B.1, supra, the court denies Rhines’s motion to raise the claim for the first
time now and denies Rhines’s motion to present new evidence in support of the
claim.
C. Imeffective Assistance of Trial Counsel Claims
Rhines moves for reconsideration of the court's adjudication of issues
IX.A, IX.B, and IX.I of his feﬁeral habeas petition. Those three issues all |
concerned .whether Rhines's trial counsel's mvesﬂgaﬁeﬁ and pfesentaﬁon of
mitigating evidence constituted ineffective assistance of ceunsel. Each claim
was considered and rejected in state court. This court c_on'_c':luded that Rhines
was net entitled to relief on any of his claims. See Dock& 305 at 82-101.
1. Appropriate standard of review |

| Rhines cha]lenges the legal standards used to edjudicate.his ineffective
assistance of trial counsel claims. Ineffective assistance claims are governed
generally by Strickland v. Washington, 466 U.S. 668 (1984). The state court
cited and analyzed the Strickland test. Docket 204-1 at 21 (explaining the so-
called “deficient performarnice” and “prejudice” prongs).i The ceurt applied that
test using the facts of the Strickland opii'lion and several other Supreme Court
decisions involving attorneys’ mitigation efforts for c,omﬁaifaﬁve purposes. See
id, at 19 (citing Burger v. Kemp, 483 U.S, 776 (1987) and Darden v. Wainwright,
477 U.8. 168 (1986)). The state court determined that Rhines failed to show
that his ettomeys’ performance was deficient and, tt;erefore, it concluded that

Rhines was not entitled to relief.
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This court set out in its order granting summary judgment in favor of
respondent the applicable standard of review in Rhines’s case. See Docket 305
at 8-11. That standard is established by § 2254. The court cannot grant relief
unless a state court’s adjudication of a claim is “conﬁ'ary to, or involved an
unreasonable application of, clearly established Federal 1§.w” or unless the
decision is “based on an unreasonable determh_lation of the facts in hght of the
. evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(1)-(2).
Also, “a determination of a factual issue made by a State court shall be

presumed to be correct,” and the habeas petitioner “shall have the burden of
rebutting the presumption of correctness by clear and convincing evidence.”
28 U.S.C. § 2254(e)(1). The Supreme Court has elaborated on the application of
those provisions in numerous opinions, and this court’s order set forth those
principles. Docket 305 at 8-11. |

The court also set forth the more specific standard#;that apply when a
state court adjudicates an ineffective assistance claim. Id. at 82. The court
held:

In the context of § 2254, however, Rhines must overcome an

additional hurdie. This court’s task is to determine if the state

court’s decision involved an objectively unreasonable application of

the Strickland standard. See Knowies [v. Mirzayance,] 556 U.S,

[111,] 122 [(2009)). Because the Strickland standard itself is

deferential to counsel’s performance, and because this court’s

review of the state court’s decision. under § 2254 is also deferential,

the standard of review applied to Rhines's ineffective assistance

claims is ‘doubly deferential.’ Id. at 123. Consequently; ‘the

question is not whether counsel’s actions were reasonable. The

question is whether there is any reasonable argument that counsel

satisfied Stricklund's deferential standard.” Harrington v. Richter,
562 U.S. 86, 105 (2011); see also Pinholster, 131; S_“.;:.Ct. at 1403
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(noting the pe\tiﬁoner must demonstrate that thé 7‘s;c'ai.:e coux“t;s

determination regarding both prongs was unreasonable to be

entitled to relief). EAE
Id. 'This court concluded that the state court’s resolution of Rhines's ineffective
assistance claims was reasonable and thét Rhines,wé.s not entitled to relief.

Here, Rhines argues that the state court’s interpretation of the Strickland
test was wrong. He argﬁes that the state court’s appraisal of the “Qeﬁdmt
i)erforﬁance” prong was not exacting enough 31‘ couﬁsel’s performance. Rhines
also argues that the state court’s description of the “prejudice” prﬁng was
incomplete. And Rhines argues that this court's review 6_fwﬁ1e state court’s
decision was based on an improper standard. N

Rhines, however, already received an opportunit;lf-';:;:h;]lenge-and he
did challenge-the state court’s analysis, See Docket 232. at 80-96 (Rhines’s
summary judgment brief). Rule 59 is not a vehicle for ré;litigating old matters
or advancing arguments that should have been made before, Metro. St, Louis,
440 F.3d at 933. Rhines cites in support of his “deficient performance”
argument the Supreme Court’s decisions in Strickland, Wiggins v. Smith, 539
U.S. 510 (2003), Williams v. Taylor, 529 U.S. 362 (2000}, ahd'Rompi!Ia v.
Beard, 545 U.S. 374 (2005), This court previously consi&gred and rejected the
same argument Rhines raises now. The court stated: L

While Rhiﬁcs argucs; that Williams and Wiggéns x:né;?:'controlling

and dispositive, the Supreme Court has explained that Strickland

is the appropriate standard that courts should apply to resolve

ineffective assistance clairs. Pinholster, 131 8. Ct. at 1406-07

(rejecting argument that Williams, Wiggins, and Rompilla v. Beard,

545 U.S. 374 {2005) impose a duty to investigate in every case).
Likewise, the Court cautioned against ‘attributing strict rules to
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this Court’s recent case law.’ Id. at 1408.

Docket 305 at 97. The court is satisfied that it did not m;!ke a manifest error
concerning this issue. '

As to Rhines’s prejudice argument, the state court déscribedrthe
prejudice prong as requmng a showing of “actual prejudlce Docket 204-1 at
21, Rhmes argues that the state court should have mcluded the Supreme
Court's further explanation that pre;udwe requ:res ‘a reasonable probability
that, but for counsel’s errors, the result of the proceedmg would have been
different. A reasonable probability is a probability suiﬁciéﬁ't to undermine the
confidence in the outcome.” Strickland, 466 U.S. at 694. A defendant must
satisfy both Strickland prongé., however, and a court can adjudicate them in
either order if the defendant fails to establish one. Jd. 'at 697. The state court
never reached the prejudice inquiry because it concluded 'that Rhines’s
attorneys rendered reasonably competent assistance. Thls court agreed with
the state court. Thus, even assuming the state court’s dcscnpﬁon of the
prejudice prong was objectively unreasonable-which it was not-the error would
not affect the outcome of Rhines’s case. The court is saﬁiéﬁed that it did not
make a manifest error.concerning this issue. ‘ |

Regarding Rhines's argument that this court applied the incorrect
standard of review to the state court’s decision, .Rhines does not identify the
standard the court should have applied. Rhines cites primarily to various cases

’ involving the review of meffectlve assistance claims in the ﬁrst instance. The

Supreme Court has explained, however, that the “doubly deferental” standard
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under § 2254(d} applies when a fedéra] court reviews a state court’s
adjudication of an ineffective assistance claim on the mcnts The court finds no
manifest error with its decision. Thus, Rhines is not enﬁt_icd to relief,
2.  Mitigation investigation _ |

The bulk of R_hines’s: motion contends that his txial.'a;ttomeys failed to
p;operly investigate and present mitigating evidence. His arguments can be
grouped broadly into five areas where, acéordiné to Rhines, his attorneys
should ﬁave im}estigated further: (1) Rhines's family; (2} Rhines’s military
history; (3) Rhines’s jail and criminal records; (4) Rhines’s mental health; and
(5) Rhipes’s family history of exposure to neurotoxins. o

Each area highlighted by Rhines, with the excep'tion_; of the neurotoxins
issue, was investigated by his trial attorneys. See Docket 204-1 at 16-19
(noting “Rhines’[s] counsel did investigate possible mitiQéﬁOn eﬁdence. They
investigated by talking to Rhines, his family and ﬁiends,-reviewmg his mﬂ1tary
service records, his schooling, employment history, [and] psychiatric and
psychalogical examinations and found that there was very little mitigating
evidence to be found or presented.”). Like Rhines’s standard of review
' argument, Rhines had the opportunity to contest-and did contest~the state
court’s determinations concerning his éttomeys’ efforts and their strategy.
Docket 232 at 80-93. This court rejected those argumén_tg,,and concluded that.
Rhines was not entitled to hé.beas relief, Here, Rhines dethes many pages of
his reconsideration brief to re-litigating his mitigation claifms. But Rhines

- cannot use Rule 59(e) to re-litigate old matters or advance new arguments that
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should have been made before. Metro. St. Louis, 440 F;Sd at 933, And
bookending those arguments with conclusory language that this court’s
decision was unreasonable is an insufﬁ;:ient basis to justify relief. The court
finds no manifest error with its decision. Thus, Rhines’s claims will not be
revisited.

The court will, however, address several specific issues raised in Rhines’s
motion. For example, Rhines cites a nurﬁber of afﬁdayits ._Isigned by individuals
who, like the jurors, were also recenﬂy interviewed. Séé, eg, Docket 323-8
(signed March. 15, 2016); Docket 323-9 (signed March 11, 2016); Docket 323-
10 (signed March 15, 2016). Rhines references these aﬁidéyits in .support of his
arguments that the court’s decision was erroneous. Rhines’s ineffective
assistance of counsel claims were each adjudicated on the mer;ts in state
court. Rhines has not shown that these contemporary affidavits, or similar
evidence containing the same substance, were ever prgsented to or considered
by the state court. Thus, this court cannot consider the 'aﬂidavits. Pinholster,
563 U.S. at 181. '

As for Rhines’s neurotoxins argument, itis a theory; that Rhines
advanced in his October 21, 2015 motion to amend his f(_ederal habeas petition.
See Docket 281 at 3-5. Rhines asserted that his trial aﬁc@gys as part of their
mitigation efforts should have investigated whether Rhines was exposed to
pesticides and other toxins while he was growing up in McLaughlin, South '
Dakota, Rhines argued that that exposure could have caused him to develop

various neurological disorders. He claimed that the failure of his trial attormneys
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to pursue this area of inquiry suggested that their mitigation efforts were
deficient. And Rhines moved to buttress his argument with affidavits from

three experts who reviewed Rhines’s case file and records, See

Docket 281-1, -2, and ~3. Those experts made their own findings and
conclusions concerning Rhines, his background, his mental hea1ﬂ1, énd the
effectiveness of Rhines’s trial counsel’s mitigation efforts. '

This court denied Rhines’s mq_tibn ta émend his fedéra] habeas petition
to include his new theory and evidence, Rhines’s ineffective assistance claims
were each adjudicated on the merits in state court. This court held that the
rule in Pinholster prevented Rhines from “bolster[ing] his €xhausted ineffective
assistance claims with new evidence that was not presented to or considered
by the state court.” Docket 304 at 18. The court, for similar reasons, denies
Rhines’s motion to present these arguments and this evidence as part of his
- reconsideration motion.

In sum, Rhines has not identified any manifest crr;';f_" with the cburt’s
judgment cé;néeming his ineffective assistance claims. Thﬁs, Rhines is not
enﬁﬂéd to relief. | |

D. Jury Note and Juror Confusion

Rhines moves for reconsideration of the court's adjudication of Issue IX.E
of his federal habeas petition. Issue IX.E alleged that Rhines’s trial attorneys
were ineffective due to the way they handled a note from the jurors. The state

court denied Rhines’s claim, and this court concluded that Rhines was not
entitled to relief. Docket 305 at 106-08.
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Here, Rhines attempts to re-litigate Issue IX.E. He inivokes arguments
that either were made or shouid have been made before and also éiteé evidence
that was not presented to the state court that adjudicatéd:his claim, Rhines’s |
argument suffers the same infirmities as those discussed .in sections L.A-C,
-supra. The court is satisfied that its decision did net involve any manifest error.
Thus, Rhines;’s ineffective assistance claim will not be revisited.

Rhines has failed to justify alferﬁag ;JI' amending the' court’s judgment,
Thus, Rhines’s Rule 59(e) motion is denied. '

II. Respondent’s Motion to Strike

Respondent moves the court to strike various exhibits from the court’s
docket, These exhibits consist of affidavits and other documents that the court
determined that it cannot consider because, for example,:’-; khine,s did not |
present the evidence to any state court for consideration.- Cf. Pinholster, 563
U.S. at 181, Rhines, nonetheless, cited to some of those same exhibits in his
Rule 59(¢) motion, and respondent asserts that Rhines may continue to do so
on appeal. Thus, respondent asks the court to excise the exhibits from the
docket. | _
The court will not strike the exhibits. R_espondent he.s hot shown that he
will be prejudiced by the continued presence of the exhibifs on the court’s
docket. Thus, the motion is denied. - |

CONCLUSION ok
Rhines has not shown any manifest error with the court’s decision. Thus,

he is not entitled to relief. Respondcnt has not shown that the various exhibits
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should be struck from the court’s docket. Therefore, the éxhibits will remain.

Thus, it is ’
ORDERED that Rhines’s motion to alter or amend the judgment (Docket

323) is denied.
IT IS FURTHER ORDERED that respondent’s motion to strike (Docket
324) is denied.
Dated July 5, 2016.
BY THE COURT: - .-

/s/Karen %. Schreser .

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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Case 5:10-cv-00433-CAR Document 95 Filed 09/05/17 Page 1 of 23

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

KEITH THARPFE,
- Petitioner,
vS. .
CIVIL ACTION NQ. 5:10-CV-433 (CAR)

WARDEN, Georgia Diagnostic and
Classification Prison,

Respondent.

ORDER

Petitioner Keith Tharpe rﬁoves this Court to reopen his 28 U.S.C. § 2254 action
_ purstiant to Fed. R. Civ. P. 60(b){6). ECF No. 77. For reasons discussed below, the
Court denies his motion.’ |
L B SR ND AND PROCEDURAL HISTQRY

Tharpe’s wife left him and moved in with her parents. Tharpe v. State, 262 Ga.

110, 110-11, 416 S.E.2d 78, 79 (1992). Following various threats of violence, Thatpe was

: ordered- not to have any contact with her or her fémiiy. Id. Instead of Qbeying the
| order, he intercepted his wife and sister-in-law on the morning of Septémber 25, 1990
when they were on their way to work, Id. He forced the woﬁlen to stop their car and,
armed with a shotgun, escorted his sister-in-law to the rear of the car where he shot her.

Id. - After rolling her into a ditch, he reloaded the shotgun, and shot her again. Id.

1 Also pending is Tharpe’s motion for leave to file excess pages. ECF No. 94.. This
motion is GRANTED.
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)

Tharpe then drove away with his wife and raped her. Id. When ﬂe took his wife to a
credit union to make her obtain money, she called the police.., “Id. | Tharpe was arrested
and charged with malice murder and two counts of kidnapping with bodily injury. - I
Following a nine-day trial, he was convicted on all counts and sentenced to death for the
murder of his sister-in—lz_xw. 1.

After his motion for new trial was denied, the Georgia Supreme Court affirmed
Tharpe’s conviction and sentence on March 17, 1992, Id. ét 11_0, 416 S.E.2d at 79.
Tharpe did not raise any issue of juror bias in his motion for new trial or on direct
appeal. The United States Supreme Court denied certiorari 'on October 19, 1992. ECF
No. 13-1. . | |

Tharpe filed a Petition for Writ of Habeas Corpus in the Superior Court of Butts
County, Geofgia on March 17, 1993, amended the Petition on December 31, 1997, and
amended it again on Januaryl21, 1998. ECF Nos. 13-2; 13-8; 13-10. In claim éen of his
‘December 31, 1997 amended Petition, Tharpe argued that ”improper racial animus . .

infected the deliberations of the jury.” ECF No. 13-8 at 16.

e

e e

The state habeas court conducbed ewdenhary @ May 28, 1998, August

'H._L‘._
———

24, 1998, December 11, 1998 December 23, 1998 and July 30 2007 ECF Nos. 14-1 to
14-7; 15-1 to 15-2; 15-13 to 15-17; 16-1 to 16-2; 17-1 to 18-11. At the May 28, 1998 hearing,
Tharpe tendered affidavits from jurors Margaret Bonner, ECE No. 14-3 at 4; Barney

Gattie, ECF No. 14-3 at 7; and James Stinson, ECF No. 14-3 at 36. Over two days in
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October 1998, the state habeas court presided while the parties deposed eleven of the
jurors who still resided in Georgia® Bamey Gattie, Lucille Long, Charles Morrison, Sr.,
James Stinson, Jr., Joe Woodard, Jack Simmons, Margaret Bonner, Mary' Graham, Ernest
Ammons, Martha Sandefur, and Polly Herndon. ECF Nos. 15-6; 15-7; 15-8, At the
December 11, 1998 hearing, Thérpé tendered a juror affidavit' from the twelfth juror,
Tracy Simmons, as w.ell as affidavits from Georgia Resource Center employees
regarding their interactions with juror Bamey Gattie. BCF No 15.16 at 7, 10, 17. On
that same date, Respondent tendered an affidavit from Bamney Gattie. ECF No. 15-17 at
13. |

The state habeas denied habeas relief in an order filed December 4, 2008, ECF
No. 19-10, The court found that the juTors’ testimony, indl’u_dihg their affidavits and .
depositions, were inadmissible. ECF No. 19-10 at 99. "FMer, even if [Tharpe] had
admissible evidence to support his claim of juror misconduct,” the juror misconduct
claim was procedurally defaulted because Tharpe failgd to r'ai’iéé it during his- motion for
new tral or direct appeal. ECF No. 19-10 at 5, 102. Tharpe alleged ineffective
assistance of counsel as cause to overcome the default. ECF ‘1\71’0. 13-3 a-t 17 n.10. The
state habeas coutt determined that Tharpe “failed to establish the requisite deficiency or
prejudice.” ECF No. 19-10 at 102.

Tharpe filed an Application for Certificate of Probable Cause to Appeal (“CPC

2 One juror, Tfacy Simmons, no longer lived in Georgia, and he was not deposed.  ECF
No. 15-Bat7. ' ‘ :
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Application”) m the Georgia Supreme Court, which was suﬁ:iﬁarily denied, ECF Nos.
19-12; 19-15. |

On November 8, 2010, Tharpe filed in this Court his Pétitién for Writ of Habeas
Corpué by a Person in State Custody, whi;h he later ameﬁdéd. ECF Nos. 1; 25. In
claim three of his amended habeas petition, Tharpe alleged that improper racial
attitudes infected the jury deliberations. ECF No. 25 at 19-20. In his ans‘r\a;er.to the
amended petition, Respondent alleged this portion of claim three was procedurally
defaulted.” ECF No. 27 at 13. After the parties briefed exhaustioni and pfocedural
default; ECF Nos. 29; 30; 34, the Court found that Thafﬁé?g“v-arious claims of juror
- misconduct were procedurally defaulted, and that Tharf)é failed to show cause and
prejudice or a fundamental miscarriage of justice to overcome defau;t. ECF No. 37 at
8-9.

After the parties briefed the merits of remaining claims, the Court denied

3 In a footnote in his brief, Respondent for the first ime argues that Tharpe “did not raise
this issue in his CPC [A]pplication before the Georgia Supreme Court” and the claim is,
therefore, unexhausted. ECF No. 89 at7n2. Inprior proceedings before this Court,
Respondent never argued the claim was unexhausted. Instead, he argued that it was
“properly found by the state habeas corpus court to be procedurally defaulted.” ECF
No. 27 at 13, Even now, beyond the mere mention of exhaustion in a footnote, '

'Respondent does not argue that Tharpe’s juror bias claim is unexhausted. Instead, he
still cleatly argues that the “cldim remains procedurally defaulted.” ECF No. 89 at 16.
This Court has already ruled the claim is procedurally defaulted. ECF No.37at89.
Consistent with the previous litigation in'this case and with the arguments Respondent
makes in his current brief, ECF No. 89 at 16-29, this Court treats Tharpe’s juror bias claim
as procedurally defaulted. See Hills v. Washington, 441 F.3d 1374, 1376-77 (11th Cir.

2006)
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Tharpe's habeas corpus petition and granted a certificate of ai;pealability ("COA") oﬁ |
one claim—“Whether the state habeas court’s determination that Tharpe's trial counsel
was not ineffective in the investigation and presentation of mitigation evidence was
based on an unreasonable determination of the facts, or was contrary to; or involved an
unreasonable application of, clearly established federal law.” " ECF No. 65 at 57,
Tharpe moved to have the COA expanded, but he did not r.eé.ﬁést a COA regarding aﬁy
of his juror misconduct claims. Tharpe v. Warden, No. 14.-124.6{:4 (ilth Cir. June 20, 2014).
The Eleventh Circuit denied relief on August 25, 2016. ECF No. 75. Tharpe filed a
petition for writ of certiorari in the United Stated Supreme Cdtjr’t, which was denied on
June 26, 2017, ECEF No. 82,

I. ANALYSIS

Tharpe argues the Cowrt should exercise its discrétion to reopen his federal
habeas proceedings under Fed. R. Civ. P. 60(b)(6) to pérmit him to prove that his death
sentence was fatally tainted by the racist views.of juror Bérnéy‘ Gattie, a claim the state
court and this Court previously found to be -procedurally deféulted. ECF No. 77 at 15.
Rule 6(}(b)(6)>permits reopening a case for “any . . . reaézéﬁg"ifusﬁfyiﬁg relief from the
operation of the judgment.” But, “velief under Rule 66(b’)(6) is available only in
‘extraordinary circumstances.” Buck v. Davis, 137 S. Ct.: 759, 777 (2017) (quoting
Gonzalez v. Croshy, 545 U.S. 524, 535 (2005)). “Such circumstances . . . rarél_y occur in the

habeas context.” Gonzalez, 545 U.S. at 535,
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Tharpe contends his case should be reopened “due to extraordinary
circumstances triggered by recent Suprerﬁe Court decisions, Pena-Rodriguez v. Colorado,
137 S. Ct, 855 (2017), and Buck v. Davis, 137 8. Ct. 759 (201'_}_’).’:'_ ECF No. 77 at 1. But,
“'[s]Jomething mote than a ‘mere’ change in the law is nec.e'ssary . . . to provide the
grounds for Rule 60(b)(6) relief.”” Booker v, Singletary, 90 E.?_,dr-ﬂo, 442 (11¢h Cir. 1996)
r(quoting Ritter v. Smith, 811 F.2d 1398, 1401 (11th Cir. 1987;)}; Arthur v. Thomas, 739 F.3d
611, 631 (11th Cir, 2014) {citing Gonzalez, 545 U.S. at 535-38) (finding that “a change in
decisional law is insufficient to create the ‘extraordinary circumstance’ necessary to
invoke Rule 60(b)(6)”); Howell v. Sec’y Fla. Dep't of Corr., 730 F.3d 1257, 1260-61 (11th Cir.
2013) (same). The movant bears the burden of showing not only a change in the law,

.but also “that the circumstances are sufficiently extraordinary to warrant relief.”
Booker, 90 F.3d at 442 (quoting Ritter, 811 F.2d at 1401).

Tharpe fails for two reasons to establish the E){tfaordinary circumstances
necessary to reoperi his case. First, Tharpe's request for the #Court to review his juror
bias claim in light of Pena-Rodriguez is barred by Teague v. Lane, 489 U.S. 288 (1989).
Second, this claim is procedurally defaulted and the state habeas court already reviewed
Gattie's statement when it coﬁduded Tharpe failed to establisil cause and prejudice-to

overcome the default.

A. The new rule announced in Pena-Rodriguez ‘doés ot apply to cases on
collateral review.

On March 6, 2017, the Supreme Court held:

G-
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[W]here a juror makes a clear statement that indicates he or she relied on
racial stereotypes or animus to comvict a criminal defendant, the Sixth
Amendment requires that the no-impeachment rule give way in order to
petmit the trial court to consider the evidence of the juror’s statement and
any resulting denial of the jury trial guarantee. '

Pena-Rodriguez, 137 S. Ct. at 869. The issue is whether this recéntly-decidcd rule applies
to cases on collateral review.

“Pederal habeas corpus serves to ensure that state convictions comport with the
federal law that was established at the time [a] petitionet’s c'onvict‘ion became final.”
Sawyer v. Smith, 497 U.S. 227, 239 (1990) (emphasis omitted). In Teague, the Court held
that “new constitutional rules of criminal procedure will notbe _app]icable to those cases
which have becomg final before the new rules are annoq.n:'c':;ed.” 489 U.S. at 310-11.

“To apply Teugué, a federal court engages in a three-step prb;:ess.” Lambrix v.
Singletary, 520 U.S. 518, 527 (1997). The first step is to deterﬁne when the defendant’s
cqnviction became final. Id. Tharpe's conviction was final on October 19, 1992, the

-dat;a on which the Supreme Court denied certiofaﬁ review. ECF No. 13-1; Bond v.
Moore, 309 F.3d 770, 773 (‘llth Cir, 2002) (stating that a convicti?n is final on the date the
Sﬁpreme Court denies certiorari). | |

Second, the Court “must surve[y] the legal lahdsr.:a;é as it then existed and
determine whether a state court considering [the defendaﬁ“s] claim at the t:.'lme his
conviction became final would have felt compelled by eagisﬁiélg precedent to conclude

that the rule [he] seeks was required by the Constitution.” Lambrix, 520 U.S. at 527
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(internal quotation marks and citations omitted). In rot-her words, was the rule
announced in Pena-Rodriguez “dictated by then-existing precedent”? Id. (emphasis in
original).

Tharpe argues it was. ECF No. 93 at 5. Although Tharpe cites two Supreme
(_Zourt cases that existed at the time his conviction becamg. final, neither addressed
whether the Sixth Amendrr}ent allows impeachmen‘; of a]ury verdiét. See Tﬁrner .
Murray, 476 US. 28, 36-37 (1986) (holding that “a c_apital; :-él,efendant accused of an
interracial crime is entitled to have prospective jurors informe& of the race of the victim
and questioned on the issues of racial bias"); Rose v. Mitchell, 443 USS. 545, 559 (1979)
(reaffirming that “discrimination in_thé selection of the grgnd jury remains a valid
ground for setting aside a criminal conviction,” but holding that the defendant failed to
”make.out a prima facie case of discrimination in violati'o'r.f' of the Equal Protection
Clause of the Fourteenth Amendment with regard to the éé‘_lection of the grand jury
forerman”), o

Tharpe also argues that “numerous lower courts haive éﬂready‘considered claifns
under Pena-Rodriguez in habeas proceedings.” ECF No. 93 at 6. But, none of these
courts found Pena-Rodriguez appllicable; none addregsed retroactivity; and in only one
case! did the respoﬁdent raise Teague. See Berardi v Paramo, No.' 15-55851, 2017 US.

App. LEXIS 13638, at *2 (9th Cir. July 27, 2017) (no mention of retroactivity but

¢ This one case is Sears.v. Chatman, No. 1:10-cv-1983-WSD, 2017 WL 2644478 (N.D. Ga.
June 20, 2017), which is discussed below. . _

s

APPENDIX 138



Case 5:10-cv-00433-CAR Document 95 Filed 09/05/17 Page 9 of 23

upholding the state céurt’s denial of rglief for Petitioner's jﬁr;ar bias claim); Young v.
Davis, 860 F.3d 318, 333-34 (5th Cir. 2017) (no mention of ret}'pgctively bﬁl: cieclim’ng to
extend Per?u-Rodriguez and consider juror affidavits not px.'es.e‘inted to the state courfs);
Sanders v. D_avis, No. 1:92-cv-05471-LJO-SAB, 2017 U.5. DlstLEXIS 92501, at *215 (ED
Cal. June 15, 2017) (no mention of retroactivity but finding. th;t iuror statements on the

| ﬁrejudicial effects of jury instructions were not admissible); .Montes v, Mucombe-r, No.
15-cv-2377-H-BGS, 2017 U.S. Dist, LEXIS 54713, at *25 n.3 (S.D. Cal. Apr. 10, 2017) (no
mention of retroactivity but explaining that “intrinsic jury processes will not be
examined on appeal .and cannot support reversal”); Anderson v. Kelley, No. 5:12-cv-i79
(DPM), 2017 U.S. Dist. LEXIS 48268, at *77 (E.D. Ark. Mar. 28, 2017} (no mention of

| retroactivity but finding that evidence of the jurors’ thought processes could not be

considered); Cutro v. Stirling, No. 1:16-cv-2048-JF A, 2017 USD1st LEXIS 42903, at *56

n,26 (D..S.C. Mar. 23, 2017) (no mention of retroactivity but fir{ding that juror affidavits

should not be considered); Richardson v. Kornegay, No. 5:16—hc¥02115-FL, 2017 U.S. Dist.

LEXIS 43080, at *25-29 (E.D.N.C. Mar. 24, 2017) (no mention of retroactivity but finding

juror statements inadmissible).® Thus, these cases do not support Tharpe’s argument

5 In Richardson, a review of the docket located on the Federal Judiciary’s Public Access to
Court Electronic Records (“PACER”) shows that neither’ the petitioner nor the
respondent cited Pena-Rodriguez prior to the court’s March 24, 2017 order. Richardson v.
Kornegay, 5:16-he-02115-FL, ECF Nos. 7, 12, 20, 21, 22, 23, 24, 28, 29, 31 (ED.N.C)). Inits
order, the court distinguished Perig-Rodriguez, finding that the juror statements offered in
Richardson did not indicate any juror relied on racial axﬁr’r_(us‘:'to convict the defendant
and, therefore, the statements could not be used to impeach the verdict. Richardson v.

-
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that Pena-Rodriguez applies to cases on collateral review, . Thgse Eoﬁts simply did ﬁot
address the issue oi:’ retroactivity.

Tharpe argues that “[n]otably, in a capital case in the Northern District of
Georgia, the district court declined to accept the state’s retroactivity argument and
denied the claim on the merits.” ECF No. 93 at 7 (citing Sears v. Chatman, No.
1:10-cv-1983-WSD, 2017 U.S. Dist. LEXIS 94475, at *10 (ND lGa. June 20, 2017)).5 A
feview of}hé'—@%et in that cas;a, however, re;reals that the. district court specifically
declined {tg reach He respondent’s Teague argumenf. Searns v Chatman, l1:1.0-cv-1983,
ECF No. 49 ;t ':'['5";.8 (N.D. Ga. May 9, 2016). The court ultlmately determined that the
petitioner did not show the Georgia Supreme Court's denial of his juror coercion claim

: _ N
was based on unreasonable facts or “was contrary to, or involved an unreasonable

application of clearly established Federal law.” Sears v. Chatman, Ng.

1:10-cv-1983-WSD, 2017 WL 2644478, at *17 (N.D. Ga. June 20, 2017) (emphasis added).

Kornegay, No. 5:16-hc-02115-FL, 2017 U.S. Dist. LEXIS 43080, at *29 (E.D.N.C. Mar. 24,
2017). Relying on Pena-Rodriguez, the petitioner recently filed a motion to ‘alter or
amend judgment. Richardson v. Kornegay, 5:16-he-02115-FL;, ECF No. 35 (E.D.N.C. Apr.
4, 2017). In response, the respondent argued that “Pena-Rodriguez prescribed a new
constitutional rule of criminal procedure” and, therefore, cannot “apply retroactively to
. [pletitioner’s case under Teague ... ." Richardson v. Kornegay, 5:16-hc-02115-FL, ECE No.
36 (ED.N.C. Apr. 4, 2017). The court has not yet ruled on' the petitioner’s motion 'to
alter or amend judgment. L ,

s Tharpe provided the LEXIS citation for this order. For reasons unknown, LEXIS
shows “[tlhe requested document is not available at this time . . . .” Therefore, the
Court has located the order on Westlaw and uses the following citation: Sears v.
Chatmai, No. 1:10-cv-1983-WSD, 2017 WL 2644478 (N.D. Ga. June 20, 2017). For
background, the Court has reviewed the docket located on PACER and cites to that-

when necessary.
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“[C]learly establisﬁed Federal law’” means only the holdings o.f the Supreme Courtfs
Eases in existence at the time the Georgla Supreme Court decided the claim. Id. at *g
(quoting 28 U.S.C. § 2254(d)(1)). Pena-Rodriéuez was not in existence at the time the
Georgia Supreme Court denied Sears’s juror coercion claim and the district court ;iid not
apply Pena-Rodriguez to the claim. | Therefore, neither Sears, nor any of the other cases .
cited by Tharpe, supports his argument that the rule annoyh’qggl in Pem_z—Rodriguez was
dictated by existing precedent and,. therefore, applies retroactiv_ély.

Contrary to Tharpe’s arguments, this Court finds that the rule announced in
Pena-Rodriguez was not dictated by clearly established Supreme Court law. Instead,
Pena-Rodriguez fw:.;\s a clear break with long-standing pre.cede_nt. See Tanner v. United
States, 483 U.S. 107, 117 (1987) (citations omitted) (stating that “[bly the beginning of this
century, if not earlier, the near-universal and firmly estab]ish'e&' common-law rule in the
United States flatly prohibited the admission of juror tésﬁﬁtony to impeach a jury
verdict”). As the Court pointed out in Pena-Rodriguez, “[é]ff‘fiébmmon law jurors were
forbidden ¥o impeach their verdict, either by affidavit or liVé'tesﬁmony.” 137 S. (":t. at
863 (citing Vaise v. Delaval, 1 TR. 11, 99 Eng. Rep. 944 (K.B. 1785)). This broad
no-iméeachm_ent rule was endorsed by the Supreme Court in McDonald v. Pless,. 238 US.
264, 268 (1915) and by Congress in 1975 when it adopted the Federal Rules of Evidence,
spec:fxcally RuIe 606(b). Pena-Rodriguez, 137 5. Ct. at 864, Also, “[i]n the great majority

of jurisdictions, strong no-lmpeachment rules continue to be v1ewed as both promoting
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the finality of verdicts and insulating the jury from outé_ic‘lg-._’inﬂuencés."’ Id. at 878 -
(Alito, J., dissenting) (citations omitted).

Prior to Pena-Rodriguez, the Supreme Court addressed whether the Constitution
mandates an exception to the no-impeachment rule only twice. Id. at 866. In both
cases, the Court endorsed the rule and refused to find exceptions. Id. at 866-67 (citing
. Tanner, 483 US. at 125; Warger v. Shauers, 135 S, 'Ct. 521, 529 (2014)).  Thus,
Pena-Rodriguez was a “startling development” in that “for the first time, the Court
create[d] a constitutional exception to no-impeachment rules.” ‘Id. at 875 (Alito, I.',
dissenting). |

Because Pena-Rodriguez announced anew rule, the Court must take the third step
and determine “whether that new rule nonetheless falls within ‘one of the two excepﬁoﬁs
to [the] nonretroactivity doctrine.” Lamb;fx, 520 U.S. at 539. Under the first exception,
the inquiry is whether the new ruie is substantive or procedural. Schiro v. Summerlin,
542 U.S. 348, 352 (2004). Substantive rules apply retroactively, while procedural rules
do not. Id. at 351, Tharpe argues that the rule announced in Pena-Rodriguez is a
substantive rule of law. ECF No. 93 at 4-5. To support this poéition, Tharpe cites cases
that hold some state evideﬁtiary rules are substantive versus;:—.'ﬁfocedural and, therefore,
apply in diversity actions. Bradford v. Bruno, Inc., 94 F.3d 621, 622 (113;1{ Cir. 1996) (ox'ﬂy ‘
state law of subst_anfive, as opposed to procedural, nature 1s applicable in diversity

cases); Uingerleider v. Gordon, 214 F.3d 1275, 1282 (11th Cir. 2b0tj) (finding that the parole
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. evidence “rule is one of substantive law, not evidence, so 1tls ;féﬁed iay federal coux:ts
sitting in diversity”). But, for retroactivity purposes, a rule 1s considered sﬁbstantivé
only if it “narrow(s] the scope of a criminal statute by interpreting its_tem\s” or “place[s]
particular conduct or persons covered by the statute beyond the State’s power to '
i:unish." Summerlin, 542 US at 351-52; Lambrz’x, 520 U.S. at 539 (internal quotation -
marks and citations omitted). “In cfmtrast, rules that regulate only the manner of
determining the defenda;nt’s culpability are proce&ura S 'Su;ﬁ.merlin, 542 118, at 353
_ (emphasis in original). Pena-Rodriguez “neither dec.rimina_li.:_e;.e.[c_l] a class of conduct nor
prohibit[ed] the imposition of capital punishment on 2 pf;\i:t-ii;cular class of persons.””
Lambrix, 520 U.S. at 539 (citéﬁon& omit?ed). Instead, it .aitered the application of
no-impeachment rules. The ruling in Pena-Rodriguez, therefore, is Properly classified as
procedural because it dictates when courts must consider juror testimony to impeach a
verdict.

“The second exception is for wateréhe;:l rules of crimigal procedure implicating
the fundamental fairness and accuracy of the criminal pr(;ceéifing.” Lambrix, 520 U.S. at
539 (internal quotation marks and citations omitted). ”Thata new procedural rule is
fundamental in some abstract sense is not enough; the rule"niﬁst be one v&ithout which
the likelihood of anl accurate.convictioﬁ is seriously diminished. This class of rules is

extremely narrow, and it is unlikely that any . .. ha[s] yet to emerge.” . Summerlin, 542

1U.S: at 352 (emphasis in original) (internal quotation marks and citations omitted). The
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'Supreme Court has “observed . . . that the paradigmatic example of a vx‘rater.shed rule of
criminal proceduré is the requirement that counsel be provided_ in all criminal trials for
serious offenses.” Gray v. Netherlands, 518 U.S. 152, 170 \(.1:996) (citations omitted).
Tharpé does not argue, and the Court cannot find, th‘a‘-t:. the rule anncunced in
Pena-Rodriguez is a watershed rule akin to Gideon’s rule estai:{]ighmg the right to counsel
inall felony cases. |

Consequently, t:he Court finds that Pena-Rodriguez ”ajmnounced anew ‘procedural
rule that ,doesl not apply retroactively to éases already final | on direct review.”
Summerlin, 542 U.S. at 358. Because consideration of Pena Rodfiguez in Tharpe’s habeas
action is precluded under Tesgue,. the Court must decline to grant his Rule 60(b)(6)
motion to reopen. See Buck, 137 S, Ct. at 780 (noting that 6_0(b)(6) relief is mappropl.'iate

if movant is not entitled to benefit of the new rule he seeks to invoke).”

B, Pretermitting Teague, Tharpe’s juror misconduct claim is procedurally
barred. o \

As explained above, in Pena-Rodriguez the Court held that the Sixth Amendment
requires the no-impeachment rule to “give way” if a juror makes a clear statement that

he relied on racial bias to convict a defendant. 137 . Ct. at 869. Tharpe states that

7 While Tharpe relies on Buck in his Rule 60(b)(6) motion, nothing in Buck alters the
application of Teague in this case. The Court agrees with Tharpe that in Buck, the
Supreme Court did not decide whether Martinez v. Ryan, 566 U.S. 1 (2012) and Trevino v.
. Thaler, 133 S. Ct. 1911 (2013) apply retroactively. Buck, 137S.Ct. at 780. Thisis because
the Respondent waived the argument by failing to raise it in a imely manner. Id. In
this case, Respondent has raised Teague in a timely manner and the Court finds that
Teague bars application of Pena-Rodriguez. ' : '
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“Pena-Rodriguez . .. establishes that this Court erred in failing to _reach the merits of Mr.
Tharpe's claim.” ECF No, 77 at 15. 1t does not. This Court.did not fail to reach the
merits of Tharpe’s juror miscondﬁct claim because Georgia".s no-impeachment ‘rule
prohibits the admission of juror testimony to impeach a verdict. Instead, the Court did
not address the merits of the claim because Tharpe failed to raise the claim on direct
appeal and, therefore, the claim was procedurally defaulted. See Black v. Hardin, 255 Ga.

239, 239, 336 S.E.2d 754, 755 (1985).

In Pena-Rodriguez, trial counsel, during the motion for new trial and on dire
appeal,‘ presented two juror affidavits ﬁmat showed a third_. juror expressed numerous
racist comments during jury deliberations. 137 5. Ct. at 862: ”T;The trial court, Colorgdo
Court of Appeals, and Colorado Supreme Court all held that the courts could not
consider the affidavits because deliberations that occur among the jurors are protected
_ from inquiry under Colorado’s no-impeachment rule. id. Here, Tharpe failed to raise
the juror bias claim during his motion for new trial or on direct appeal. Tharpe did not
raise the issue until his state habeas proceedings. .

At the May 28, 1998 state habeas evidentiary hearir‘tg,"'fl'iarpe tendered affidavits
from several jurors, including Barney Gattie. ECF No. 143 ‘5;@4-6, 7.8, and 3638, In his

~ affidavit, Gattie stated:

1. .. knew the girl who was killed, Mrs. Freeman.. ‘Her husband and his
family have lived in Jones [Clounty a long time. The Freemans are what I
would call a nice Black family. In my experience I have observed that
there are two types of black people. 1. Black folks and 2. Niggers. For

15 . o
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example, some of them who hang around our little store act up and carry
on. Itell them, “nigger, you better straighten up or get out of here fast.”
My wife tells me I am going to be shot by one of them one day if I don’t
quit saying that. Iam an upfront, plainspoken man, though, Like I said,
the Freemans were nice black folks. If they had been the type Tharpe is,
then picking between life or death for Tharpe wouldn’t have mattered so
much. My feeling is, what would be the difference. As it was, because [
knew the victim and her husband’s family and knew them all to be good
black folks, I felt Tharpe, who wasn't in the “good” black folks category in
my book, should get the electric chair for what he did. Some of the jurors
voted for death because they felt that Tharpe should be an example to
other blacks who kill blacks, but that wasn’t my reason. The others
wanted blacks to know they weren’t going to get away with killing each
other. After studying the Bible, I have wondered if black people even
have souls. Integration started in Genesis, I think they were wrong.
For example, look at O.J. Simpson. That white woman wouldn’t have
- been killed if she hadn’t have married that black man.

ECF No. 14-3 at7.
Subsequently, the state habeas court allowed the parties to depose eleven of the

juror who stilled lived in Georgia. (ECF Nos. 15-6 at 30). The depositions were taken

\

_',-—

over a two-day period {October 1 and 2, 1998) in the\resence of the court JECF Nos#
15-6; '15-7; 15-8. At his deposition, Gattie testified that he consurned alcohol ever;/
weekend. ECF No 15-8 at 84. He stated that he had been drinking alcohol on the
Saturday he first spoke with representatives from the Georgla Resource Center. ECF
No. 15-8 at 84-85. When they returned on Memorial Day with the affidavit for him to
sign, he had again been drinking. ECF No. 15-6 at 41-42. He testified that he had

consumed a twelve-pack of beer and a few drinks of whlskey before sigmng the

affidavit. ECF No. 15-8 at 80. Gattie stated he was not told what the affidavit was
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going to be us\gd for, he did not read the affidavit, and wher; ‘i.:.'he affidavit was read to

him, he did not pay attention.? ECF Nos. 15-6 at 42-43; 15-'8.7a_t_ 83, ‘He complained that
the affidavit was “taken all out of proportion,” 6r taken "[_(.J:il.lt of contéxt" and “was -

misconstrued.” ECF No. 15-6 at 56, 118.

Gattie testified that he is not “against integration” of ’ a:g_ainst blacks.” ECF No.

15-6 at 66. He claimed to think African Americans “are hardworking people” and ne

more violent than other groups of individuals. ECF No.. 15-6 at 99-100. Gattie state&

that he used the temi “nigger,” i:ut.not as a racial Sll.ll:. .ECF No. 15-6 at 113-14.

Instead, he used it describe both whit.e and black people who ére" “no good,” who do not

' work, or who commit crimes. BCE Nos. 15-6 at 113-14; 15-8 at 92, 94. -Gattje also

testified that race was not an issue at deliberations and he never used the term "rﬂggér”
during deliberations. ECF Nos. 15-6 at 118; 15-17 at 14 |
Aln addition to Gattie, the other ten jurors who were deposed testified that
Tharpe’s race was not discussed during deliberations, race played no part.in their
deliberations, no one uss_ad racial slurs during delibera_tions,’ and racial animus or bias
was not a part of the deliberations, ECF Nos. 15-7 at 5, 31, 53-54, 60, 85-86, 94, 117-19;
15-8 at 26, 46, 59, 74-75, 117, 125. Tharpe tendered an afﬁdavit' from Tracy Simmqns, the

only juror who was not deposed, and he did not allege that face played any part in their

8 According to the Georgia Resource Center representatives who interviewed him, they
informed Gattie who they were and the reason for their visit, and Gattie did not appear
alcohol-impaired. ECF No. 15-16 at 10-26.
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deliberations or that anyone expressed racial animus or bias‘.c-iu_ring deliberations. ECF
No. 15-16 at 7-8, T |

Respondent also submitted an affidavit from Gattie m w:hich he stated he did not
vote to impose tl'_xe death penalty because of Tharpe’s race. ECF | No. 15-17 at 14.
Instead, he stated he voted fora déath sentence because of “the evidence pi:esented” and
Tharpe’s lack o ";emor;se.” Id. In this affi&avit, Gattie agéin‘ distanced himself from
the statements shown in the affidavit he signed for Tharpe’s state habeas counsel. He
claimed “parts of what. he said [were] left out of the stat.len;;ﬁt.and other parts were
written out of context.” ECF No. 15-17 at 16. |

In its December 4, 2008 Order, the state habeas court ‘found that the jurors’
affidavit and deposition testimony was not admissible to impeach the verdict. ECF No.
19-10 at 98;101. But, “even if [Tharpe] had admissible evidgpce to support his claim
of juror misconduc;, this Court finds that the claims are procedurally defaulted as
[Tharpe] failed to raise them at the motion for new trial or on.appeal.” ECF No. 19-10
at 102 (emphasis added). |

To determine if Tharpe could ‘establish cause and’ 'prej.udi'ce to overcome
procgdural default, the state habeas court conside;ed 'thé'e:':_i j:urors’_ depositions and
affidavits. ECF No. 19-10 at 102-04. Regarding the allegation of juror racism and bias,
the state habeas court found: |

Petitioner has tendered the affidavit of juror Barn[ey] Gattie fo attempt to
establish that a member of his jury was allegedly racially biasgd and
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prejudiced against Petitioner and thus, impeach the jury’s verdict.
However, this Court concludes that Petitioner has failed to show that any
alleged raclal bias of Mr. Gattie[] was the basis for sentencing the
Petitioner, as required by the ruling in McClesky. In fact, Mr. Gattie
testified in his affidavit that he “did not vote to impose the death penalty
because [the Petitioner] was a black man” and that “at no time was there
any discussion about imposing the death sentence because [Petitioner] was
a black man.” This Court finds that Petitioner has failed to establish any
prejudice with regard to this claim. ' .

ECF No. 19-10 at 103-04 (citations omitted). The court ultin‘iafély concluded:

as to each of these juror misconduct claims, this Court finds that Petitioner

has failed to catry his burden of establishing deficiency of counsel or

prejudice resulting from counsel’s representation. Thus, Petitioner has

failed to establish cause or prejudice to overcome his default of these

claims, and habeas relief is denied. '
ECF No. 19-10 at 104.

When, as in Tharpe's case, “[a] state court finds insufficient evidence to establish
cause and prejudice to overcome a procedural bar, ‘we must presume the state court’s
factual findings to be correct unless the petitioner rebuts that presumption with clear
and convincing evidence.” Greene v. Upton, 644 P.3d 1145, 1154 (11th Cir. 2011)
(citations omitted). During his federal proceedings, Tha}-pé’ presented no evidence to
~overcome the procedural bar and, therefore, this Court fdund his juror misconduct '
claims, including his claim improper racial animus, were procedurally defaulted. ECF
No. 25 at 19-20.

Because the state habeés court's procedural default analysis comports with the

analysis required by Pena-Rodriguez, the Court fails to sééhbw Pena-Rodriguez changes
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the outcome. In Pena-Rodriguez, the Court held that “where a juror makes a clear
statement that indicates he . . . relied on racial stereotypes or animus to convict a criminal
defendant,” the trial court should “consider the evidence .of; the juror’s statement and
any resulting denial of the jury trial gua'rantee.’.' 137 8. Ct. at 869. To determine if

- Tharpe' could overcome procedural default of his juror -misconduct claim, the state
habeas court specifically found that Gattie had not relied on racial stereotypes or animus
to sentence Tharpe. ECF No. 19-10 at 103-04.

Tharpe complains that the state habeas coutt's pro_ced_dral default analysis was
“superficial” and failed to comply with the that required by Pena-Rodriguez. ECF No. 93
at 14, But, in Pena-Rodriguez, the Court specifically left discretion to the state trial court
to determine if a juior’ s statement indicted he relied on rai:,i'al animus to convict or
sentence a defendant:

Not every offhand comment indicating racial bias or hostility will justify

setting aside the no-impeachment bar to allow further judicial inqui

For the inquiry to proceed; there must be a showing that one or. more juro

made statements exig%iting'bvert racial bias that cast serious doubt on the

fairness and imparti ity-ofthe jury’s deliberations and resulting verdic

To qualify, the statement must tend to show that racial animus was a

significant motivating factor in the juror’s vote to convict. Whether ]

threshold showing has been satisfied is a matter committed to the
substantial discretion of the trial court in light of all' the circumstances,

including the content and timing of the alleged-,s'i.:atements and the
reliability of the proffered evidence. ‘

.

Qw 5. Ct. at 869,
The . #¢ircumstances” presented in Tharpe’s case are’ dissimilar from those in
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Pena-Rodriguez. Id. In Pena-Rodriguez, two jurors came foM@ immediately following .
the trial to report another juror's qvertly racist temarks made during deliberations. Id.
at 861. The Court stated that “not only; did [the] jum¥ . dei;loy a dangerous racial
stereotype to conclude petitioner was guilty . . . he also encouraged-other jurors to jo:rS
him in convicting on that basis.” Id. at 870, No juror carﬁe forward following Tharpe’s
trial to complain about the deliberations. There is absolutely no indication that Gattie,
or anyone else, brought up race during the jury deliberationé:i‘- It was more than seven
’years later, and possibly when he was intoxicated, that Gattie 'I‘nade,his racist statement.
Appearing. before the state habeas court for his deposition,'.:Gattie testified that the
statement had been misconstrued and he provided a second statement in which he
stated his vote to impose the death penalty had nothing to do with race. ECF No. 15-17
at14. After attending the depositions of eleven jurors, including Cattie, the state habeas
court apparently credited this statement when it found Gattie had not relied on racial
stereotypes or animus to sentence 'fharpe. See Consalvo v. Secfy for the Dep’t of Corr., 664
F.3d 842, 845 (11th éir. 2011) (“Determining the credibility\bf witnesses is the province
and function of the state courts, not a federal court engagiqg-i;i habeas review."). Civ_'en
this analysis, the Court finds th%\'? Tharpe has not shown a reasonable probability of a

different outcome under Pena-Rodriguez.*

9 Again, nothing in Buck alters this outcome. Tharpe states that Buck stands for the
proposition that “the possibility that racial bias impacted a death sentence constituted an
extraordinary circumstance for the purposes of filing a 60(b)(6) motion.” ECF No. 93 at
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III. CONCLUSION

for these reasons, Tharpe’s motion to reopen his 28 U_.S.C.. ‘§ 25.54 action pursuant
to Fed. R. Civ. P. 60(b)(6) is DENIED. |
CERTIFICATE OF APPEALABILITY

“[A] COA is required before a habeas petitioner rnf;ty-a'iﬁpeal the denial of a Ruie
60(b) motion.” Hamilton v. éec’y\, Fla. Dep't of Corr., 793 F.ad 1ﬁ61, 1265 (11th Cir. 2015)2 ’
The Court can issue a COA only if the petitioner “has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). To_'merit a C‘.O'l'f\, the Court
must determine “that reasonable jurists could debate whethe_r_f_or, for that matter, agree
that) the petition should have been resolved in a differentr m‘éimer or that the issues
presented were ‘adequate to deserve encouragement to p;oéé_ed further.”” Miller-El v.

Cockrell, 537 U.S. 322, 336 (2003) (citations omitted). Ifa pmcédural ruling is involved,

9. In Buck, there were several “extraordinary circumstances.” ' 137 S, Ct. at 767, 776-79.
A defense psychologist, who was “a medical expert bearing the court’s imprimatur,” 137
S. Ct. at 777, testified that “Buck was statistically more likely to act violently because he
is black” Id. at 767. In five other cases in which this same expert provided similar
testimony, the State had already consented to the defendants being resentenced. Id. at
77879, It refused to do so in Buck’s case bécause the defense, not the State, presented
the expert at trial. Id. at 779. The Court stated that “[r]egardless of which party first
broached the subject, race was in all these cases put to the jury ‘as a factor, .. to weigh in
making its determination.”” Id. (citations omitted). The Court granted Buck's 60(b)(6)
motion to reopen and found ineffective assistance of counsel. Id. at 780. As the dissent
explained, Buck “has few ramifications, if any, beyond the highly unusual facts
presented. ... The majority Jeave entirely undisturbed the black-letter principles of
collateral review . .. and Rule 60(b)(6) law that govern day—folday operations in federal
court.” Id. at 781 (Thomas, ], dissenting). The extraordinary circumstances present in
Buck are not present here, Moreovet, Buck did not alter the application of Teague, which
ultimately bars the application of Pena-Rodriguez in Tharpe’s case.
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the petitioner must “demonstrate that a procedural ruling‘r barring relief is itself
debatable among jurists of reason; otherwise, the aﬁge‘él would not ‘deser\:.re
encouragement to proceed further.” Buck, 1..?,7 5. Ct. at 777 (quoting Slack v. McDaniel,
529 U.S, 473, 484 (2000)).

Under thié standard, the Court cannot find that “a reasonable jurist could
cﬁnc]ude that the District Court abused its discretion in declining to reopen judgment.”
Id. The Court, therefore, declines Vto issue a COA. .

$0O ORDERED, this 5th day of September, 2017.

S/ C. Ashley Royal .
C. ASHLEY ROYAL, SENIOR JUDGE

UNITED STATES DISTRICT COURT !
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Declaration of Frances Cersosinto
Pursuant te 28 U.8.C, § 1746

. Twasajurorin the tiel of Charles Rbines in 1993, While T was & juros,
kept a journal of my thonghts and {mpressions of the wil, '[‘lmjo_i:mai is a true and |
accurate reflection of my thoughts and impressions duting the mal

2., OnMarch 7, 2016, two attorneys working with the defenss for Mr. Rhines
cane o speak with me about my jury service. I spoke with them and shared with them
my joumal from the trial, In 2015, an investigator for Mr. Rlunes called me on my home
phone and I chose ot to speak with him about this case at that time, In the years between
the 1993 trisl and that visit in 2015, no one attempted to talk with ms about my jury
sarvice.

3 Attached to this declaration is a copy of my 81-page journal that the two
attorneys made. These pages are a true, correct. and mmp]ete copy of my journal that I
kept during myJ“rYsemcemMr Rhines"s trisl.

I declare under the penalty of perjury that the forgoing is true and correct,

Jm__ﬂ‘a/_/é@mm;__ '3'3‘/ A

Dte

Frances Cersogimo

Exhibit N
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