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CIVIL PROCEDURE

Sectlon ’ ‘ o
15-6—80—STENOGRAPHIC REPORT OR TRANSCRIPT AS EVIDENCE.

15-6-80. Stenographic report or tran

XL GENERAL PROVISIONS.
15-6-81—APPLICABILITY.

script as evidence.

i 15-6-81(a). Procedure presexved.

h 15-6-81(b). Omitted. .

15-6-81(c). Appeals to circuit courts. .
15-6-81{d). - Chapter incorporated into statutes.

15-6-82—JURISDICTION AND VENUE.

15-6-82. Jurisdiction.and venue.
" 15-6-83—RULES BY COURTS OF RECORD.

15-6-83. Rules by courts of record. .
‘ 15-6-84—FORMS.

15.6-84. Forms, o
15-6-85—TITLE.
15-6-85, Title. N
{5-6-86—EFFECTIVE DATE.

15-6-86, Bffective date.
APPENDIX A. SPEC_IAL__ PROCEEDINGS.

APPENDIX B. CIRCUIT COURT RULES.
APPENDIX OF FORMS.

Cross References

Courts and judiciary, Supreme Court, rulemaking powers, se¢ § 16-3-1 et seq.

Law Review and Journal Commentaries

Van Patten, Themes and Persuasion, 36 5.,
L. Rev. 256 (2011).

1. SCOPE OF CHAPTER-—bNE FORM OF ACTION
15-6-1—SCOPE OF CHAFTER

15-6-1. Scope of Chapter

This chapter governs the procedu
Dakota in all suits of a civil nature,
shall be construed to secure the just,
every action.

Source: SD RC
1966,

re in the circuit courts of the State of South
with the exceptions stated in § 15-6-81. It
speedy and inexpensive determination of

P, Rule 1, as adopted by Sup’’ Ct. Order March 29, 1966, effective July 1,

148,

APPENDIX 001



RULES OF PROCEDURE IN CIRCUIT COURTS

§15-6-59(a)

Law Review and Journal Commentarles

Parsons, Appe[late Practice in the South Da-
kota Supreme Gourt, 56 S.D, L. Rev. | (2011)

v

15-6—59(a) Grounds for new trlal ' o .

‘A new trial may be granted to all or any of the partles and on all or part of
the issues for any of the following causes

(1) Irregiilarity in the proceedings of the court, jury, or adverse party or
any order of the court or abuse of discretion by which either party was
prevented from having a fair trial; -

(2) Misconduct of the jury; and whenever any one or more of the ]urors
have been mduced to assent to any general of special verdict or {o a
finding on any- guestion submitted to them by the court, by a resort to
the determination of chance, such misoonduct may be proved by the
affidavit of any one of the j jurors;

{3) Accident or surprise which ordinary prudence could not. have guarded
agalnst

{4) Newly discovered: eindence, materlal o’ the party making the applica-
.tion, which he could not with reasonable dlllgence have dlscovered and
.produced at the 'trial;

(5) [Excessive or inadequate damages. appearmg to have been gwen under
. 1the influence of passion or prejudice; + ¢ -
(6) Insuffu:lency of the evidence to justify the verdict or other dec:sum pr
that it is against law;
(7} Error of law oceurring at the trla.l provlded that i’ the case of clalm
© “of error, admmsmn, rejection of évi €nce, or instructiony’ ‘to the jiry or
- failure of 'the court to mike 2 finding or conclusion: ‘upon a material
issue which had not been proposed or-requested, it must he based pon
an objection, offer.of priof or a motion to strike.,

On a motioxn- for a new ftrial in an action tried without a Jury, the ourt may
open the judgment if éne has been enteréd, take additional testimony, amend
findings of fact atid conclusions of law or make new findings and conclusmns,
and direct the entry of a new Judgment

When the motion be made for & cause ' méntioned in subparagraphs (1), (2)

- (3), or (4), it must be méde tipon affidavits attached to and made a parft af the

motion, unless as to a cause mentioned in subparagraph (19, the mregularlty or

: abuse of discretion: is sufﬁcxently -disclosed by the record to-support such

{ motion. ‘When the motion is'made under $itbparagraph (6) it shall state the
particulars wherein the ev1dence is claimed tq be insufficient.

" Source; SDC 1939 & Supp 1960; §§ 33.1805, 33.1606; SD RCP, Rule 59 (a); as adopted
* by Sup. Ct. Ordér Mé.rch 29, 1966, effectwe July 1, 1966; SL 1978, ch 178, § 568
e e :\"""_ B Cross References. . .
Appellate procedure,. © SR A

Actions available‘to Supreme Court on deci.smn, see § 15-26A-12, - . :
Judgments and orders g’am which appeal may be taken, see § 15-26A-3,

601

Coat
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RULES OF PROCEDURE IN CIRCUIT CDURTS

include failure to memorialize part of a deci-
sion. Reaser v. Reaser, 688 N.W.2d 429, 2004
S.D. 116. Appeal And Brror &= 440 '

4. Filing of order .
Trial court retained jurisdiction, following
former husband’s filing of notice of appeal from
colirt's spa spoite vacation of portions of di-
varce decree dealing with child custody, child

§ 15;6;60(b)

support, alimony, and property division, to file
previously signed order reinstating another
judge’s custody order, where act of filing was
trivial or clerical matter; decision memoriallzed
in order at issue was made prior to filing of
notice of appeal, and omission was simple delay
in clerical act of filing such order with clerk
Reaser v. Reaser, 688 N.W.2d 429, 2004 8.D,
116, Child Custody €= 906 :

15-6-60(b). Relief on ground of mistake—Inadvertence—Excusable ne-

gdect—Newly discovered evidence—Fraud

* On motion and upon such terms as are just, the court may relieve a party o
his legal representative from. a final judgment, order, or proceeding for the

following reasons:

(1) Mistake, inadvertence, surprise, or excusable neglect;

(2) Newly discovered evidence which by. due diligence could not have been

discovered in time to move for a new trial ynder § 15-6-59()"

{3) Fraud (whether heretofore

dencminated intrinsic or extrinsic), misrep-

resentation, or other misconduct of an adverse party;

(4Y The judgment is void;

(5) The judgment has been satisfied, ,ne;leased,- or discﬁérgéci, or z.v._ bﬁor
judgment upon which it is based has been reversed or -otherwise
vacated, or it is no longer equitgble that the judgment should have

| prospective application; or

(6) Any other reason justifying relief from-the operation of the j‘udgiment.

"The motion shall-be made within a reasonable time; and for reasons (1), (2),
and '(3) not more than one year after the’ judgment, ordér or proceeding was
entered or taken, A motion under this subdivision (b) does not affect the

finality of a judgment er suspend its operation.

Section 15-6-60 does not limit

the power of a court to entertain an independent action to relieve a party from

a judgment, order, or proceeding, or to grant relief to & defendant not actually
personally notified as provided by statute or to set aside a judgment for fraud

upon the coutt, -

Source: SDC 1939 & Supp 1960, § 33.0108;

SD RCP, Rule 60 (b), as adopted by Sup.
Ct. Order March 29, 1966, effective July 1, 1966. - L

Cross References

Publ‘ic'a"ti;;o;}‘s'e:" ce, time alltiwed after judgment for defense, see § 15-9-22. el
Quieting tax title; reli&f from judginént, see § 2 1—42-19. '

Quiet title judgment, rellef, dee § 9 1-41-25.

Small claims procedure, relisf from judgment, see §§ 153975 and 15-39-76.

Law Review and Journal Commentaries

Hinrichs, Weston v, Jones: Using State Court
Subject Matter Jirisdiction by Bstoppel to Un-
dermine Tribal Soverefgnty, 45 S.D. L. Rev. 345
(2000).

629

Nelsen, In: Re D.F.-The South Dakota Su-
preme Court Misses an Opportunity to Establish
An Approprigte Due Diligence Standard When
Serving Notice by Publication in Parental
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VIDENCE
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1, the whole
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impartially
ition to any
tions which
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ling] under
3 pains and

ot -object to

2016, ch 289

WITNESSES ) § 19-19-606

Research References .
ALR Library ) Treatises and Practice Aids K

Disqualification of judge on ground. of being a ‘Wharton’s Critninal Evidence § 40:4L

witness in the case, 22 A.L.R.3d 1198, Wright & Miller: Federal Prac. & Proe. § 6061.
~ Judge as a witness in a cause on trial before him,

157 ALR. 315,

Notes of Decisions

In general 1 , mation, where trial judge was namad a3 & witness

‘ becatse he was state’s attorney at time defendant’s

' . probation was revoked on previous eriminal viela-

1. Tn.general tion and trial comt ordered name struek from

- Neming trlal judge as witness in information information. State v. Mitehell, 1902, 401 N.W.2d

charging defendant with aix counts of sescond-le- 438, denial of habeas corpus affirmed 524 N.W.2d
gree rape was not grounds for dismisssl of infor- 860, Indictment Ang Informstion €= 144.1(1)

19-19-606. Juror’s competency as a witness . ;
(a) At the trial. A juror may not tesiify as a witnesy hefore the other jurors ab the &rial.

| Ifa Juror is called to testify, the court must give a party an opportunity to object outside the

jury's presence. o
(b} During an inquiry inte the validity of a verdict or indictment.

(1) Prohibited testimony or other evidence, During en inguiry into the validity of &
verdiet or indictment,, a juror may not testify sbout any statement made or incident
that oceurred during the jury's deliberations; the effect of anything on that jurcr's or
another juror's vote; or any juror's mental ‘proeesses concerning the verdict or
indietment. The court may not receive a juror’s affidavit or evidence of & Jurer’s
statement, on these matters. :

(%) Exceptions; A juror may testify about whether: :

(A} Extraneous prejudicial informetion was improperly brought to the jury’s atben-
tion; :
(B) An outside influence was improperly brought to bear on any juror; or
(C) A mistake was miede in entering the verdiet en the verdict form.
Source: AL 1979, ch 358 (Supreme Court Rule 78-2, Rule 606); SDOL §§ 19-14-6, 19-14-T; 8L 2016, ch
289 (Supreme Court Rule 16-89), ff. Jan. 1, 2016; ’ e

Law Review and Jowrnak C_ommentarles

Engel, Note: State v Finney: Admissibitity of S.D.C.L. Seetion 18-14-7, 29 SI: L. Rev. 144
Juror Affidavits Alleging Raclsl Prejudice Under  (1953).

Library References e a5
Criminal Law €957, C.1S. Criminal Law §§ 1418 to 1418~ ©

‘New Trial €9143. CJ.8. New Trial §§ 207 to 208, 210, 214 to 215,
Trial &=344. - . 1.8, Trial §8 921 to 926. .
Witnesses ¢=68, 73. C.I.S. Witnesses §§ 191 to 193, 197, 199,

Research References

ALR Library - Eneyclopedias
Misconduct of juror in civil case ouiside jury 24 Am, Jur, Proof of Facts 2d 633,
room, admissibility of juror's affidavit or testimo-
ny refating to, 32 A.L.R.3d 1356, Treatizes and Practice Afds

Prejudicial Effect of Juror Misconduct Arising Wharton's Criminat Evidence §§ 50:42, 54:42.
ffom Internet Usage, see 48 A.L.R.6th 135, arions Lot u *

Propriety of Jutor's Tests or Experiments Out-
side of Court or Jury Room, see 77 ALR.Ath

251,
176
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§ 21-27-3

Note 2,5

Young, 879 N.W.2d 108, 2016 SD, 89, Hohess
Covpus &= 8311 .

2.- Summary dlsmissal

A court mey dismiss a habeas corpus petition for
fatlure to state a clalm only if it appears beyond
doubt that the petition sets forth no facts to sup-
port & claim for relief. Riley v. Young, 879 N.W.2d
108, 2014 8.0, 30. Habeas Corpus & £81.1

Ty dismiss an application for a writ of habeay
corpus without receiving evidence, the applieation
st be unapecifie, conclusory or speculative, set-
ting forth no facts that could support a claim for
relief; the application must fail to meet a minimum

' _21-27-3.1, Time for application

JUDICIAL REMEDIES '

threaiold . of plausibility. Ritey v. Youmg, 879

N.W.2d 108, 2016 8.D, 89, Habess Corpus &= 676

4. Burden of proof. o

A habees corpus applicant has the initiat burden
of praof to establish a eolorable clalm for relief.
Lawrence v. Weber, 797 N.W.2d 783, 2011 D, 19.
Habeas Corpus &= 705.1

The applicant. foi habeas corpus must satlafy the
initial burden to prove the need for relief by a
prepondersnce of the evidenee. Lawrence v. Web-
er, 797 N.W.2d 788, 2011 8D. 19, Habeas Corpus
e=Tld, 0

Proceedir{gs under this chapter canmot be maintained while an appea! from the api)licant’s

eonvietion and sentence i3 pending or during the time within which much ‘appeal may be -

perfected.

Source: ST, 1988, ch 169, § 4; 8% 2012, ¢h 118,§ 1.

Historical and Statutory Notes

s&; 2012,¢h 118, § 1, rewrote the rection, which.
-read:

_ "An sppliestion for relief under this chapter muy
b filed at any time except that proceedings thare-

ALR Library i
Actual Innocetce Exception to Procedural Bars

in State. Post-Conviction Proceedings, see 97
A LR fth 263, .

under cannot be maintained while an appesl from
the applicant’s conviction and sentence is pending
or during the titne within which such appeal may
be perfected.”

Reseatch References ‘

United States Supremé Court

Btatute of Hmitations, tolling during pen-
dency -of certforari petition in the Su-
preme Court seeldng review of denial of
state postconvietion relief, see Lawrence
v. Florida, 2007, 127 8.Ct. 1079, 548 u.s.

927,166 L.Ed.2d 924,

Timeliness of petition, collateral review, see
Wall v. Kholi, 2011, 181 8.Ct, 1278, fa2
1.8, 546, 179 L.Ed.2 262..

. Timeliness of petition, prisoner to seek re-
lief without subistantinl delay, see Walker
. v, Martin, 2011, 131 8.Ct. 1120, 562 U8,

- 807, 179 L.E4.2d 62. ’
" "Mmeliness of petition, miscalculation of tali-
ing. peried, sua sponte corrections by fed-
eral court, see Day v. McDanough, 2006,
126 8.Ct. 1675, 547 U.S, 198, 164 L.Ed.2d
476, rehearing denied 127 8.Ct. 1804, 549

U8, 1261, 167 L.Ed.24 175,

21-27-3.2. Repealed by SL 2012, ch 118, % 2 s
Historical and Statutory Notes

The repesled section, which related to dismiesal
: :11; d;]anyed applications, was derived from SL 1989,
180, )

21-27-3.3. Two-year statute of limitation :
A two-yemr statute of limitation applies to all applieations for relief under this chapter.
This Hmitation period shall rim from the lateat of: _ :
(1) The date on which the jndgment became final by the conclusion of direet review or
" the expiration of the time for seeldng such review; ' t )

(2) The date on which the impediment to filing an application created by state.action in
viglation of the constitution or laws of the United States or of this state is removed, if
such impediment prevented the applicent from filing; :

90 o
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REMEDIES
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JU'DICIAL REMEDIES '

(8) The date on which the constxtut.iona] right asserted in the appllcatmn wae imtlally
recognized by the Supreme Court of the United States or the Supreme Court; of this

state if the right has hoth been newly recognized and is retroactlvely applwable to

eases on collateral review; or -
(4) The date on which the factual predicate of the claim or ¢lalms presented c:ou!d have
been discovered through the exercise of due diligence.
Sonrce: SL 2012, ¢h 118,-§ 8.

Research References
ALR Library

" Actual Innocence Exception to Procedural Bars

in State Post-Conviction Proceedings, see 97 \

ALR.6th 263.
United States Supreme Court
Federal haheas corpus, to state prisoners’ habeas petitions,
Limitotion of actions, Wood v. Milyard, 2012, 182 S.Ct. 1828,

182 L.Ed.2d 733, Hahaaa Corpus €=848

Limitations period for filing federal habeas
. petition started when period Tor seeking
direct appeal in state eourts expired, see

Cledn of actual innoeence can overcome
statute of limitations for atate prisoner’s
Initisl petition for federal haheas relef,
Eg;}&c@uﬁgﬂﬁldvzdf’erhns, 20;3 lﬂg 8.6t
R 1018. Habean Corpus Gonzales v. Thaler, 2012, 132 8.0t 641,

Federal sppellate courta ean In exceptional 181 L.Ed.2d 819, T
cages raige forfeited limitations defenses , Ciw

Notes of Decigions

1. Actpal innocence

‘When considering a claim of actua innocence,
the habeas cowrt must consider.all'd
ald and new, incriminating and excdlpatory, with-
out regard to whether it would necesaarily be
admitted under rules of admissibillty. that wanld

Actual innocence 1-
Dueprocess %
Retroactive application 2

& avidence, "

' % Due process

. To meet requirements of due process, haheas
petit.ioner, whose conviction became final prior to
passage of atatute establishing two-year limitations
period for habeas clatms, had an additional two
years from effective date of statute to permit
timely filing of his habeas action. Hughbanks v,
Dooley, BAT N.W.2d 319, 2016 8.0, 76, Constitu-
tional Law €= 4489; Habess Corpus &= 6033

govern at telal. Engesser v. Young, 856 N.W.2d
471, 2014 B.D. 81, Habess Corpus &= 462

2. Retroactive application

Action filed by habegs petitioner, whose convie-
tion became final prior to passage of statute datab.
lishing two-year limitations perléd for haheas
claims, was subject to Limitations period set forth
in statute. Hughbanks v. Dooley, 887 N.W.24 319,
2018 8.D, 76. Haboss Corpus € 8033

21-27-4, Counsel appomtec! for indigent applicant—~Counsel fees—lneffectwe
assistance of counsel

If & person has heen committed, detained, iraprisoned, or restrained of hberty, under any

eolor or pretense whatever, civil or criminal, "and if uipon application made in goad faith to'the
court or judge thereuf having Junsdlctmn, for & wrlt of habeaa corpus, it is satisfactorily
shown that the person is without means to prosecute the proceeding, the court or judge shall,
if the judge finds that such sppointment i necessary to ensure a full, fair, and’ 1mpart|al

praceeding, appoint counsel for the indigent person pursuant to chapter 23A-40, Such

counzel fees or expenses shall be & charge against and be paid by the county from which the
person was committed, or for which the person is held as determined by the court... Paymént
of all such fees o expenses shail be made only upon written order of the court, or judge
isguing the writ. The ineffectiveness or ineompetence of counsel, whether rétained or
appointed, during any collateral post-convictlon proceeding is not grmmds for reh’:ef under this
chapter, .

Souree: SL 1943, ch 126; EI'DC Supp 1960, § 87.6604~1; SL 1969, ch 168; 8L 1088, ch 168, § 5 8L 2012,
ch 118 §4

21
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§ 21-27-14
Nota & -

21-27-5.1. Secondl or subsequent application for writ—Leave to file—Dismiss-

al

A ciaim presented in & second or eubsequent habeas corpua appheauon under this chapter
that was presented in a prior application under this chapter or otherwise &o the courts of this .

state by the same applicant shall he dismissed,

Before a second or suhsequent application for & writ of habeas corpus may beé filed, the
applicant shall move in the cireuit eourt of appropiiate juidsdiction for an order authorizing

the applicant to file the applieation,

The asstgned judge shafl enter an order denying leave to file- a second or ﬂuccessive

application for & writ of habeas carpus unless:

(1y The applicant identiﬂes newly discovered evidence that, if proven and viewed in llght
of the evidenee as & whele, would be sufficient to establish iy clear and convineing
gvidence that no reasonabie fact finder would have found the applicent guilty Df the

underlying offense; or

@) The application raises a new rule of eonstitutional law, made retmactwe

collateral review by the United States Supreme Cowrt end the South: Daketa

Supreme Court, that was previously unavailable, The grant or denial of an:
zation by the eircuit court to file a seeond or subsequent application ahal

appealable.
Source: SL 2012, ch 118, § 6.

ALR Library -
* Actual Innocence Exception t0 Procedural Bars

in State Past-Conviction Procesdings, see 97
ALR.6th 263.

Notes of Decisions

Newly discovered evidence 1

1. Newly discovered evidenee

In order to file succeasive petition for writ of
habeaa earpus, a defendant was requived fo show
only the exlstence of newly discovered evidence,
rather than constitutiona] errer in addition to new-
ly discovered evidence, where applicable statute
gave a habeas court authority to consider merits of
successive petitions for writ of habess eorpus if
defendant brought forth newly discovered evidence
that, if proven and conaldered In light of other
svidence, clearly and eonvineingly established that
no reascnable fact finder would have found defen-
dant guilty of nnderlying offense, and thera was no
statutory requirement of & showing of constitution-

21-27-14.

Hearing and dipun_ifion_of cause hy judge

hori-
A he -

- Research References

ol ervor, Engassor v. Young, 856 N.W.2d 471,
2014 8.D, 81, Haheaa Corpus &= 888(3)

Defendent's nawly discoverad eviderice, if proven
and viewed in light of other evidence, established
by clear and convineing evidence that no remson-
able juror wonld have found defendant gulity, end
therefore defendant wes entitled to new trial on
habeas corpus petition following vehiele - man-
slaughter and vehicle battery convietlon, where
newly diseovered evidence consisted of two wit-
nesses who testified that a woman was driving the
vehicle shortly before the cesh, and the only
dispute ssue at trial was whether defendsmt or &
woran in the vehicle waa driving the vellcle at the
time of the cragh. Engesser v: Young, 856 N wad
471, 2014 8.D. 81, Hebeas Corpus'e= 494 ’

% -

Notes of Decisions

Z. Right to hearing

Haheaa corpus. petitioner was entitled to an evi-
dentiary heaving on hig claim that defense counsel
rendered Ineffective assistance hy allegedly failing
to advise him of the corroboration vule before he
pleadad guilty to sexual contact with a child; peti-
ticner asserted that his ineriminating statements
to law enforeement offleers were the only evidence

* of the eriminal act, application of the eou'obnra.tlon
rule could require = Judgment of acquitial, and his
allegations Wwere not unspegifie, conclusory, or
speculative, - Stelner v, Weber, 816 N.W.2d 649,
2011 B.D. 40, Habeas Corpus &= 746

6. Presumptions and burden of proof
The habeas petitioner bears the Initial burden of
showing by = preponderance of the evidence that
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§23A-274
Note 13

In determining whether sentence appears
grossly disproportionate, Supreme Court con-
siders the conduct involved, and any relevant
past conduct, with utmost deference to the Leg-
islature and the sentencing court; if the sen-
tence appears grossly disproportionate, an in-
tra- and inter-jurisdictional analysis shall be
conducted. State' v, Dubois, 746 N.W.2d 197,

- 2008 8.1, 15. Sentencing And Pu.nishment &
1482

‘When assessing the cnnstlmtiuna.hty of & pm-
ticular senterice, Supreme Court applies the
gross disproportionality -test.. State v. Dubois,
746 N.W.2d 197, 2008 S.D. 15, Crim.inal Law
&= 1134.75.

Only when the sentence appears grossly dis-
proportfionate will Supreme Court reviewing
Eighth Amendment challerige to sextence cor-
duct an intra and ‘inter-jurisdictional analysis.
‘Staté v. Blair,y 721 N.W.,2d 55, 2006 8.D. 75,
rehearing denied, Sentencmg And Punishment
e 1482

TS . assess @ challenge ‘ta propottionality -of
sentencing. under thie Eighth Amendment, Su-
preme Court first determines whether the sen-
teiice appears grossly disproportionate; to ac-
complish' this, appellate court considers ‘the
conduct involved, and any relevarit past con-
dyict, with utmbst deferenice o the’ leglslature
e the sentefiding colirt,. and if thdse circim-
- stances fail to suggest gmss " disproportionality,

review ends, State v. Blair, 721 N.W.2d 55,
2006 8.D. 75, rchearing denied. Sentencing
Arid Punishment ¢= 1482

If ‘circushstances fail 1o sisggest gross dispro-
portionality of sentence challenged as cruel and
unusual pumsh.menl. under Eighth Amendment,
the Sypréme Court’s review ends; If, on the
other hand, the sentence appears grossly dispro-
portionate, the Supreme Court may, in addition

o

23A-27-4.1,

‘CRIMINAL PROCEDURE

to examining other Sclem factors, conduct an
intra- and inter-jurisdictional analysls to"aid its
comparison or remand to cireoiy court to con-
duct; such comparison befork resentencing; the
Supreme ‘Court ‘may alsa consider- other rele-
vant.factdrs, such as effect upon society of this
type’ of - offense. " 1.5.C.A. ConstAmend. 8,
State v, 5tahl, 619 N.W.2d' 870, 2000 8.D. 154,
Crimmal Law 0=’ 1134.23; Crm:una] I.aw &=
1134, 78

To. nsseis c.hallenge 10 propdrtionallty of seii-
tence’ under Elghth Amendment, Supreme
Court ﬁrst determines whether . sentence ap-
pears grossly disproportionate; i:unstdermg con-
duct involved, and any relevant past conduet,
with ,utmost deference to. the legislature and
sentencing court; if these circumstances fail to
suggest gross disproportionality, review ends,
but if sentence appears grossly disproportion-
ate,. Supreme Gourt may, in addition tg examin-
ing dther Solem factors, conduct.an intra, and
interjurisdictional analysis toaid its-comparispin
or remand to clrcuit court ‘to-conduct sath
comparison before resentencing, and Supréme
Couit may also consider other relevant factors,
suchi as effect iipon society of this type of ‘of-
fense. - U,5.C.A; Const;Amend. 8. - State v, Milk,
607 N.W.2d 14, 2000 8.0, 28. Criminal Lew
e= 113423 Criminal Law & 1134, ,78; Crimi-
nal Law &= 1181.5(8)

In’ detemumng whether sentence. shacks col-
lective conscience; Supreme Court exsmines de-
fendant's .general. moral character; .mentality,
habits, social environment, tendencies, ags,
aversion or inclination to commit crime; life,
family, ,occupaﬁ0n and previous ‘criminal reé-
ord,” US:C.A: Const.Amend. 8, State v, Heds
jurn, 542 NWZd 760, 1996 S D 7. Cru'nma]
Law &= 1134, 23 .

R

Relief from judgment—Grounds—Time of motmn

Within a reasonable time but not more than one year a&er final ]udgment a
court on motion of a defendant or upon its own motion may relieve a defendant
from final judgment if reqmred in the interest of justice, ‘If the original trial
was by a court without a jury, the court on motion of a defendant or upon. is
own motion, may vacate the judgment if entered, order a new trial or take

addltiona[ testlmony and direct the entry of a new judgment.

T

A motion under this section does not affect the ﬁnahty of a Judgmr:nt ar

_suspend its operation.

"If an appeal is pending, the court may grant a mutmn under tIns section only

upon remand of the case.

Source: SL 1987, ch 410 (Supreme Court Rule 86- 36) ‘ .
426 :
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COMMONWEALTH of Pennaylvania,
Appellee

V.
. Mark Newton SP'OTZ, Appellant,
No. 576 CAP.
Supreme Court of Penngylvania,
Sept, 3, 2014,

Appellant’s Motions to File Post-Sub-
migsion Communieations Appellant’s Mo-
tion for Recusal of Chief Justice Castille
Appellant's Motion for Withdrawal of Con-
curring Opinion Commonwealth's Answer
and Motion for Sanctions.

Appellant’s Withdrawal of Metion. for
Withdrawal of Cencurring Opinion and
Motion for Recunsal. ’

Commonwealth's Answer, including Re-
quest for a Rule to Show Cause.

Commonwealth's Request for Leave to
Respond to Verified Statement,

Appellant’s Motion to Strike Common-
wealth’s Response,

SINGLE JUSTICE OPINION
ON POST-DECISIONAL
MOTIONS

Chief Justice CASTILLE.
1, Introduction -

The central ancillary motion pending
here asks that I withdraw my Concurring
Opinion becanse I commented on the con-
duct and agenda of appellant’s counsel,
who are affilisted with the Philadelphia-
based Federal Community Defender's Of-
fice (“FCDO"). I began my concurrence
by noting that the source of the FCDO's
funding for its questionable forays into
gtate court capital proceedings was not
clear, thongh it appeared that the Admin-
istrative Office of Federal Courts (herein-

9% ATLANTIC REPORTER, 3d SERIES

after “A0”} played a eentral role, and that
_ this faderal role in state court capital liti-

gation was implemented: without the con-
sultation or involvement of this Court er
any other relevant Penngylvania anthority,
I noted that: B '

The federal courts—as well as other fed-
eral anthorities and “the Pennsylvania
citizenry generally (who may not even
be aware of this unusual federal activity
in state courts}—may not be aware of
just how global, strategle, and abusive
these forays have become. The federal
“judicial poliey has raised issues that
should be known to the federal authori-
ties financing and atthorizing the ineur-
glons; to Pennsylvania’s Senators and
House members; and to the taxpayers
who ultimately foot thet hill. This is an
appropriate case to highlight those is-
sues. -

Commonwealth v Spotz, 610 Pa, 17, 18
A.3d 244, 330 (2011) (Castitle, C.J., concur-
ring, joined by MeCaffery, J). I added
that I was writing to ‘these global issues
invelving the FCDO, in part, because the
cumulative effect of: the FCDO strategy
and agenda “has takeén ‘a substantial and
unwarranted toll on atate courts.” - Id.

Consideration of the post-decisional mo-
tions in this case, and interverdng develop-

" ments In other capita]: matters involving

FCDO appesvances in state court, have
confivmed and heightened the grounded
concern with the condnet of the FCDO in
this case, and more importantly, with its
global agenda in Pennsylvania capital
cases. As I will detail below, the incre-
mental insinuation of the FCDO into Penn-
sylvania capital eases has been remarkable
in’ its stealth and pervasiveness. The
FCDO has designated itself the de facto
State Capital Defender's Office, involving
itaclf not only in vitually all ecapital
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PCRA! litigation, but also in direct capital
appeals, and even, in one Instance, as ami-
cus curine on behalf of a forelgn nation,
Mexico, in support of a Mexican national
who murdered three people? No authorl-
ty—state or federal—appointed the FCDO
to take on this statewide role, and no
anthority has approved the arrangement.
Pennsylvania does not have a statewide
capital proseeutor’s offlee; and notably, in
a great many capital cases, the chiefl law
enfarcement officer of the Commonwealth,
the Attorney General, echoed by county
prosecitors, has taken the position that
the FCDO should not be permitted to con-
tinue in Pennsylvania capital cases without
proving its specific federal authorization to
do 80, '

In addition to comprehensively invalving
itself in state capital litigation without any
puthorization, the FCDO has established
fts monopaly through means known only to
jtself. Remsrkably, when directed by this
Court to provide simple and modest infor-
mation confirming & claim that it has not
supported its private capital case agenda
in Pennsylvania with improperly diverted
federn! funds, the FCDO response-~the
responge of these officers of the cowrt, to
the Court with supervisory authority over
the practice of law in Pennsylvania-has
been refusal and the removal of cases fo
federal court, ensuring yet more FCDO
delay in those capital matters.

The circutnstances and ghstructionist ef-

fect of the FCDO's silent takeover of the
capital PCRA defense function in Pennayl-
vania requires that Pennsylvania reassert
control over the Ytigation of atate capital
matters. Death penalty opponents, such
a3 the FCDO, can then redirect their ef-
forts to the politieal arena, where they

1. Post Conviction Relief Act, 42 PaC.8.
& 9541 ef seq.

belong, This Court has a responsibility
for the entire Pennsylvania judicial sys-
tem, to ensure the delivery of swift, fair,
and evenhanded justice.in all cages, We
are not obliged to indulge ur countenance a
group which manipulates:and abuses the
judicial process in -Pennsylvania in the
hopes of achleving a global political result
that it has failed to sécure through fhe
politieal process, :

This restoration of proper authority will
leave a vold in the short run, But, the
void is an opportunity to return capital
case advoeacy to principled moorings.
The restoration will require that Pennayl-
vania authorities, ineluding this Court, step
up and ensure the provision of the fimding,
training and resources necessary to ensure
that capital defonse representation in
Pennaylvania fully meets Sixth Amend-
ment standards, with competent, properly
compensated and dedicated lawyers who
act, zealously to advance the cause of their

" elients, but who act ethically as well, mind-

ful of their dutiesto. the courts and the
justica system overall; I believe the Com-
monwealth is up to'the ¢hallenge.

I do not in the least criticize principled
representation of ‘indigent capital defen-
dents; such a principled endeavor repre-
gents lawyering in the best tradition of the
bar. But, as I explain below, the FCDO
continues to pursue an agenda beyond
mere zealous representation, ome which
routinely pushes, and in frequent instanc-
gs, 53 here, far exceeds ethical boundaries.
FCDO lawyers appear in Penneylvanis
courts only as officers of this Court; con-
sequently, they are answerable to the
Court. So long as the organization re-
mains unauthorized t6 purave its global
agenda by any Penné;(lﬁania authovity, and

2. See Commonwedith'v. Padille, No, 567 CAP,
discussed infre. The Court's decision affirm-
ing the judgment of sentence in Padilla is
reported at — Pa. =, B0 A.3d 1238 (2013),

Ta e
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so long as the FCDO refuses to be candid
with the Court gbout ita suthorization and
funding, it cennot be permitted to continue
its representation of eapital defendants in
Pennsylvania, absent a opecific federal
court- order authorizing the specific en-
deavor in state court in an individual case.

Before proeeading to a discussion of the
specific Motions pending hefore me, and @
give a sense of the FCDO’s conduct as
viewed from the perbpective of other
judges not affiliated with this Cours, 1
begin with but two examples. In Abdul-
Saloam v. Beard, 16 F.Supp.3d 420, 2014
WL 1653208 (M.D.Pa.2014}, the Honorable
John E. Jones, II1, of the Middle District
of Pennsylvania, ended his nearly 200-
page memorandum denying habeas corpus
relief with the following observation: '

Nearly two decades have passed since
Officer Willis Cole was murdered. Over
ninsteen years have elapsed since the
trial that resulted in Abdul-Salaam's
conviction. And yet this Memorandum
and the Order that follows will not end
the legal maneuvering that seeks to
overturn both his conviction and resuit-
ing sentence of death at the hands of a
jury of his peers.

It was not until well after the found-
ing of this nation that the federal writ of
haheas corpus was extended to prisoners
in state custody. But like a volling
freight train, the use of the Great Writ
gathered speed in the ensuing decades.
It was adopted by the federal conrts,
codified by Congress, revised, and fo
gome degree limited in certain respects.
But the ease at bar amply damonstrates
that there is something grievously amiss
in both our laws and jurisprudence as
they relate to federal habeas practice.
For while we admire zealous advoeacy
and deeply respect the mission and work
of the attorneys who have represented

99 ATLANTIC REPORTER, 3d SERIES

Abdul-Salsam in this matter, they arve
at bottom gaming a system and erect-
ing roadblocks in aid of a singular
goal—keeping Abdul-Salaam from he-
ing put to death. - Tha resuli has been
the meandering and even bizarre course
this case has followed. Its time on our
docket has spanned nesyly all of our
service as a federsl Jjudge—almost
. twelve years, Wo have given Abdul-

Salaam every courtesy and due process,

perhaps even beyond what the law af-

fords. And yet for the family of Willis

Cole, and indeed for Abdul-Salasm and

hig family as well, there has been no

closure. Rather, thay have endured a

legal process that is at times as inscruta-

ble as it is incomprehendible. Morsover,
it will soon tzke anbthér turn as the

Third Civeuit Court of Appeals reviews

our determination,

Id, at 511-12, *78 (emphasis supplied).

The PCRA trial court opinion in Com-
monweolth v. Bichinger, 657 CAP, which
is a matter of public record in a eapital
appenl pursued by the FCDO currently
pending before this Court, begins as fol-
lows: '

In this eapital case, Appellant ... ap-

peals from an Ovder entered April 4,

2012, dismissing his [PCRA] peti-

tion.... I ever there were a criminal

deserving of the death penalty it is John

Charles Eichinger. ~ His murders of

three women and’s three-year-old girl

“were carefully planned, executed and at-

tempts to concesl the murders were em-

ployed. There is no doubt that Appel-
lant is guilty of theée killings. There is
overwhelming evidence of his guilt, in-
cluding multiple admissions to police, in-
criminating journal entries detailing the
murders written in - Appellant’s owm
handwriting and DNA evidence.

We recognize that all criminal defen-
dants have the right to zealous advocacy
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at all stages of their criminal proceed-
ings, A lawyer has a sacred duty to
defend his or her client. Our codes of
professional responaibility additionally
call upon lawyers to serve as guardians
of the law, to play a vital role in the
preservation of soefety, and to adhere to
the highest standards of ethical and
moral conduet, Simply stated, we all
are called upon to promote respect for
the law, our profession, and to do publie
good. Consistent with these guiding
principles, the tactics used in this case
require tha Court to speak with candor.
This case has caused me to reasonably
question whera the line exists between a
zeplous defense and an agenda-driven
litigation strategy, such as the budget-
bresking resource-breaking strategy an
display in this case. Here, the cost to
the people and to the frial Conrt was
very hiph. This Court had to devote
twenty two full and partial days to hear-
ings. Ta carry out the daily business of
this Court visiting Senlor Judges were
brought in. The District Attorney’s cap-
ital litigation budget had to have been
impacted. With seemingly unlimited ac-
cess to funding, the Federal Defender
came with two or three attorneys, and
usually two assistants, They flew in
withesses from around the Country.
Additionally, they raised overlapping is-
snes, isanes that were previously litigat-
od, and issues thai were contrary to

.

., The Motion to Withdvaw Concurring Opin-

ion was signed by Michael Wiseman, Esquire,
identifying himself as the supervisor responsi-
ble for the administration and operatlon of
the FCDO's state capital litigation projects.
Attorney Wiseman represented that "Thie is
fully familiac with and aware of all facts as-
serted in this Motion,” In a later pleading
discussed infre, the Chief Defender, Leigh M.
Skipper, Esquire, responded to an adminis-
trative order the Court had specifically direct-
ed to Attorney Wiseman, Private counsel

Pennsylvania Supreme Court holdings
or otherwise lacked merit.
Opinion, Carpenter, J., July 26, 2012, at 1-
2.
In Part VI, infafa,,‘lﬁ" will address the

FCDO's gravely misguided ciaim that their

litigation stratepies, including tectics like
those displayed in this. case, Abdul-Sa-
laam, and Fichinger, are required ele-
menta of the capital defenss funetion.

Il Background

The Court affirmed the denial of PCRA
relief in this case and today denies reargu-
ment. Disposition of peargument was de-
loyed by ancillary Motions the FCDO®
filed with the reargument petition, and
further pleadings and cireumstances occa-
gioned by these Motions* This Opinion
and accompanying Order dispose of the
FCDO’s initial Motions, the Common~
wealth’s responsive Motions, and FCDO
responses. -

A. Ancillavy Post-Decizional Motions
and Per Curigm Administrative
Orders .

Along with appellant’s Reargument Ap-
plication, the FCDO filed (1) & Motion for
my Recnsal on Reargument, (2) a Motion
for Withdrawal of ty Coneurring Opinion,
and (3) corresponding Motiona for Leave
to File the Motions ds Post—Submission
Communications, The . FCDC also - re-
quested that I refer the primary Motions

with the law firm Pepper Hamilton LLP filed
the FCDO's final pleadings.

4. The pendency of the ancillary motlons has
not delayed the ultimate progression of appel-
lant's case since the FCDO filed a federsl
habeas corpus petition immediately after this
Court's Opinion was issued; that petition re-
meins pending since the FCDO moved to stay
the pelition pending the outcome of appel-
lant's collateral atiack upon anather one of
his homicide convictions. See discussion in
Part VI, infra,
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to the full Court for declaion. The FCDO
Motions focus solely upon objections to my
Coneurring Opinion. The Commonwealth
respanded with an Answer and Motion for
Sanetions,

The Court as & whole entered a per
curiom administrative Order on July 28,
2011, taking the FCDO Motions under ad-
visement pending compliance with a di-
vective contained in the Order, which was
necessary to resolve the Motions. The
Order noted that the Motion to Withdraw
Concurring Opinion asserted as fact that I
was “incorrect” to suggest that the FCDO
may have misused federal funds by ap-
pearing in capital PCRA proceedings. In
fact, the - FCDO averred, it was in “full
complistee with applicable federal admin-
istrative rules and regulations and has a
separate source of funding to support” all
of its non-appointad litigation activities in
Pennaylvania state courts. The Order not-
‘ed thet the FCDO did not “provide or cite
to those applicable rules and regulations,”
which the FCDO invoked as proof that the
Coneurring Opinion was “incorrect.” To
“properiy determine the within Motions,”
the Court ordered as follows:

Michael Wiseman, Esquire, is hereby

divected, a8 an officer of this Court, fo
file with the Office of the Prothonotary
of the Snpreme Court of Pennsylvania a
verified “Statement of the FCDO's In-
volvement in Pennsylvania State Court
Litigation of Capital Cases,” which shall
include the following:
(1) an identification and explanation
of all federal authorizations and stan~
dazds, including statatory and regula-
tory authority, governing the FCDO's
conduct of capital litigation in Penn-
sylvania state courts;

(X

In. Applications to Withdraw Appearance in
other capitel cases, Aitorney Wiseman has
stated ‘that he "left his employ’ with the
FCDO on August 26, 2011, and is engaging in

99 ATLANTIC REPORTER, 3d SERIES

{2) a listing of all Pennsylvania capital
defendants the FEDO is currently
vapresenting, whether as primary
counsel or through formal or Informal
assistance to Penngylvania counsel of
record, in Pennsylvania state courts,
and whether by formal court appoint-
ment oy not;
(8) an explanation of how the FCDO's
representation came about in each
ease and, if instanees of representa-
tion did not arise from formal court
appointment, an accounting of the au-
thority under which the FCDO under-
takes representation in capital cases
in Pennsylvania state courts in which
it is not court-appointed.
Order, 7/28/11. Attorney Wiseman was
directed to file the verified statemnent with-
in thirty days. Madame Justice Todd filed
a Dissenting Statement, which was joined
by M, Justice Baer.

Attorney Wiseman, nelther complied
with the order nor sought reconsideration
or relitef from it. Instead, on August 22,
2011, the Chief Federal Defender, Leigh
M. Skipper, Esquire, entered his appear-
ance’ Attorney Skipper algo did not com-
ply with the order or seels reconsideration
or relief, but instead filed a 3-page plead-
ing styled as “Appellant's Withdrawal”" of
the FCDO ancillary motions (hereinafter
“Withdrawal pleading™. Attorney Skip-
per asserted, among other points, that,
“The FCDO represents eapital defendants
in post-conviction procéedings in Pennsyl-
vania state courts in order to satisfy the
exhaustion of state remedies requirement”
of the federal habeas statute, and 18
U.S.C. § 8006(A)c) “permits sttorneys to
represent clients in ‘aheillary matters ‘ap-
propriate to the procepdings.'” The plead-

the private practice..of :law, See Conmmon-
weanlth v, Sanches,” 605, CAP (motion filed
12/13/2012); Comunoriwealth v. Sepulveda,
553 CAP (moticn filed 12/6/2012).
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ing made no reference to whether the
FCDO employsd “a separate source of
funding to support” thase “ancillary” aetiv-
ities to exhaust federal claims. Withdraw-
al pleading, at 1~2 13, The Commonwealth
filed an Answer and requested a Rule to
Show Cause why the FCDO should not be
held in_gontempt for its son-compliance
with the July 28 Order, On October 3,
2011, the full Court entered a second ad-
ministrative order which provided, in rele-
vant part, as follows:
. Neither Attorney Wiseman nor the
FCDO sought reconsideration or a stay
of the {July 28] Order. But, neither has
the FCDO complied with the Order. In-
stead, on August 22, 2011, the Chief
Federal Defender of the FCDO, Leigh
M, Sidpper, Esquire, entered his ap-
pearance and eoncomitantly filed the in-
stant pleading, styled ag a “Withdrawal”
of the two FCDO Motions the Court had
taltcen under advisement and slready act-
ed upon. The Chief Federal Defender
asserts that the Order “callfed] for an
office-wide response” and thus he was
responding to the Order with this plead-
ing, Notwithstanding the “Withdrawal”
gtyling, the pleading disputes the propri-
aty of the per curiesn Order, contains
other arpument, and requests action by
the Court in the form of vacating our
July 28 Order as moot.

The Commonwealth has responded to
the “Withdrawal® pleading by request-
ing the Court to issue a Rule to Show
Cause upon the FCDO to explain why

presently it should not be held in_gon.

tempt for its noncompliance with our
prier Order, The Commonwealth notes,
inter alia, that the primary stated rea-
gon for the “Withdrawal” is to enable
Appellant to secure refief from his con-
vietion in this Court so as to immediate-
ly proceed with federal habegs corpus
proceedings; however, the Common-
wealth further notes, over two months

hefore filing the instant pleading, the
FCDO had already filed a 892-page ha-
beas corpus petition in federal district
court on Appellant’s behalf. Respond-
ing to the argument. included in the
“Withdrawal,” the Commonwealth also
notes that the authority the FCDO cites
to support its activities in Pennsylvania
gtate capital matters, such as this one, in
fact does not authorize its activities; in-
deed, existing statutory and decisional
authority, including suthority from the
U.8. Supreme Court; indicates that the
FCDO's state-court activities are not au-
thorized, The Gommonwealth adds
that, [“ilt is l.mmatenal whether counsel
deems withdrawal to be appropriate,” a
that decision is for the Court. More-
over, the Commonivealth notes that its
Motion for Sanctions, which was acea-
gioned by the FCDO’s prior two Mo-
tione, remains pending and under ad-
visement, and the Commonwealth is not
withdrawing that Motion; for that rea-
son alone, the matter cannot be deemed
moot even if the FCDO were authorized
to unilaterally withdraw its pending Mo~
tions rather than respond to the Court’s
Order,

* Upon coneideration of the instant plead-

ings, it {8 hereby ORDERED t.hat.

(1) The FCDOs .“W1thdra ' is con-
strued by this Court a5 an Application
for Relief seeking' Leave to Withdraw
the FCDO's pi;mi'"Motions, and the
Applieation so cdnstmed is taken un-
der advisement, "

() Chief Fedoral ‘Defemder Leigh M,
Skipper, Esquire, is hersby directed,
as on officer of this Court, to file the
verified Statement ontlined in this
Court’s July 28, 2011 Order.

(3) In light of Attorney Sldpper's cita-
tion to 18 U.S.C, § 3006A(e) in sup-
port of his claim that the FCDO's
representation of Pennsylvania eapital
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defendants In atate post-conviction
proceedings is lawful, Attorney Skip-
per s also divected to produce a copy
of the federal court order appointing
the FCDO to represent Appellant, fo
which the PCD{)'s activities in Penn-
sylvania state court in this case are
“aneillary.”
(4) The verified Statement and feder-
al court order of appointment shall be
filed within ten days of the date of this
Order. No tangential pleadings from
the PCDO are to be accepted by the
Prothonotary in advance of the filing
of the verified Statement.
(5) The Commonwealtt’s request for
& Rule to Show Cause why the FCDXO
should not be held in gontempt for its
non-compliance with our July 28, 2011
Order is taken under advisement. At-
torney Skipper shall fila a response to
the Commonwealth’s request for =
Rule to Show Cause within ten days of
the filing of the verified Statement.
Ovder, 10/3/11, Justice Baer filed a Dis-
senting Statement, which was joined by
Justica Todd.

B. FCDO Response and Subsequent
Pleadings
Thereafter, Attormey Skipper filed a
“Verified Statement in Response to the
Court’s Order of October 8, 2011” a3 well
as a “Response” to the Commonwealth's
Request for a Rule to Show Cause why the
FCDO should not be held in contempt.

1. Verified Statement

The Verified Statement fivst addresses
the authority of the FCDO to appear in
capital cases in state court. Contrary to
the FCDO claim in the Withdrawal plead-
ing, Attorney Skipper no longer verifies
that the FCDQ's activities in state court
are suthorized by faderal law as activities
ancillary to the federal habess corpus ex-
haustion requirement. Instead, Attorney
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Skipper concedes that the FCDO is an-
thorized to represent. state and federal
death row inmates .in federal court only
pursuant to 18 U.S.C. § 8599(a)(2), which
governs litigation of federal habeas corpus
petitions filed under 28 UB.C. § 2254
{state prisoners) and § 2855 (faderal pris-
oners). Aftorney Skipper next notes the
faderal hobeas requiremsnt that state prig-
oners fairly exhaust their federal claims in
atate court before pursuing them in federal
court, Attorney Skipper states that 18
U.S.C. §§ 3006A and 3599 empower feder-

‘g courts to authorize' appointed fedeval

habaas counsel to represent eapital defen-
dants in state court. Attorney Skipper
guotes Section 3599, which states that ap-
pointed federal kabeas counsel shall repre-
pent the defendant at *every subsequent
gtage of avaflable judicial ‘proceedings.”
Id. § 859%(e), The key statutory qualifier
is that the activity-be . “subsequent” to
federal hahens review, and indeed, after
quoting Section 3599(e), Attorney Skipper
cites Herbison v Bell, 5566 U.8. 180, 120
8,Ct. 1481, 173 L.Ed.2d 347 (2009}, which
held that Section 3599 authorizes’ appoint~
ed federal habess colinsel to represent
state capital defendants in post-federal ha-
bexs state clemency review, Aftorney
Skipper notes that, in the course of its
clemeney discussion, the Harbison Court
added a footnote observing that federal
courts may determine, on a case by case
basis, that “it 18 appropriate for federal
counsel to exhaust a claim in the course of
her federal representation.” Id. at 1489 n,
7. Attorney Skipper cites no federal au-
thority for the proposition conveyed in the
Withdrawal pleading, f.e, that federal ko~
beas counsel is authorized, by virtue of
that appointment, to proceed to PCRA Liti-
gation and comprehensively exhaust claime
in state court before pursuing federal ha-
bens relief, ‘
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Attorney Slipper then adverts to--but
does not provide—a “policy statement” of
“the Judicial Conference Committes on
Defender Services” predating Harbison by
more than & decade which, he aays, would
approve of federal defender organizations
exhansting state remedies for federal
claims, “where authorized by the presiding
federal judge” Attorney Skipper doea not
identify the authority under which this
Committee operated, its composition, or
whether the Committee’s opinion had, or
now has, actual force and effact; nor does
he atate whether the policy statement com-
prises the “applicable federal administra-
tive rules and regulations™ to which Attor-
ney Wiseman referred when he declared
that the FCDO was in “full compliance”
and that I was incorrect to suggest other-
wise.

Turning to the other statutory provision
invoked to support the FCDO’s state eourt
capital zetivities, Attorney Skipper notes
that 18 U.B.C. § 5006(c) anthorizes ap-
pointed federal capital habeos counsel to
represent capital clients in state court mat-
ters “ancillary” to federal hobeas praceed-
inge—but again, only when specifically au-
thorized to do se by the federal judpe
presiding over an sctive habeas petition,

Attorney Skipper then argues that the
restrictions in the federal statutory con-
atruet do not apply when the FCDO is
“yging non-grant [federal grant] funds” to
financa its activities. Attorney Skipper
atates that nothing in federal legislation or
AO “policies” prohibits FCDO lawyers
from sppearing aa private lawyers in state
court, so long as federal grant money does
not finance that FCDO agenda. Attorney
Skipper does not address whether the
FCDO discloses to Pennsylvania courts
when it {8 acting pursnant to the FCDO’s
private budget and agenda, rather than as
counsel approved for a limited purpose by

a federal judge, suppurbed by federal tax-
payer funds.

Further explaining the supposed pub-
lie/private hybrid status of the FCDO, At-
torney Skipper says the FCDO receives
private contributions and grants to engage
in non-sppointed activities through its
“Pennsylvania Capital Representation Pro-
jeet” Attorney Skipper states that the
AQ i aware of the FCDO's “nonfederal
fund” activitles. Attorney Slkipper at-
taches no supporting documentation, nor
does he provide an explanation of the man-
ner in which the FCDO'S state court activ-
ity in thia case—including the commitment

‘of gix FCDO lawyers “and numerous ex-

perts and investigators below, and preps-
ration of the_shusive brief filad on ap-
peal—was funded. - In: addition, he does
not suggest the amount of private funding
svailahle to support the FCDO's private
eapital agenda in state capital proceedings,
And, he does not explain the mechanies of
the hybrid operation: ég., ave FCDO staff
salaried or do they bill (publicly and pri-
vately) by the hour; are benefits such as
health care, pensions, and leave time allo-

_cated between public and private funding,

etc. Nor, again, does Attorney Skipper
assert that the construet he deseribes rep-
resents the “applicable federal administra-
tive rules and regulations” Attorney Wise-
man referred to in assertmg the FCDO's
full compliance,

Attorney Sklpper next states that the
FCDO appears in state-court cepital pro-
ceedings under a "range of circumstances.”
In some cases, he 3ays, a federal gourt hes
puthorized the activity; no examples or
copies of such federal court orders ave
provided. In other’ cases, he "says, the
FCDO is appointed by a federal court for
federal hobens purposes and then deter-
mines to use nonfederal funds to eppear
privately in state court to exhaust state
court remedies in advance of fedeval re-
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view, In other cases, he aays, the FCDO

makes cost-allocations between private and-

federal taxpayer funding., Attorney Sldp-
per further declares that in some cases,
the FCDO—using exclusively nonfederal
funds—appears in state court to “protect”
the rights of Pennsylvania eapifal prison-
ers who, in its opinion, are likely to be
entitled to FCDO representation if the
case ever proceeded to federal habeas re-
view, Attorney Skipper adds that, in some
instances, the FCDO has been appointed
to represent capital PCRA petitioners in
state court; he does not state under what
authority such appointments were secured;
in any event, these activities likewise must
fall under the FCDO's private agends,
since it would be inappropriate to use fed-
eral funds for the endeavor.

Following this summary, Attorney Skip-
per representa that “{the FCDO halieves
we have properly entered appearsmees” in
the PCRA cases he liats in an sccompany-
ing summary of then-open Pemnsylvania
capital cases in which the FCDO was in-
volved. Moving from the question of entry
of appearances to the use of federal funds,
Attorney Skipper continues that the
FCDO, in conjunction with the AQ, “takes
gteps to ensure that the costs of litigation
are properly allocated between federal and
other funding sources” and, he declares, as
of the time of the Verified Statement at
least, “such allocations are proper.” WNo
* definition of what are deemed to be “costs
of litigation” is offered. Nor is any docu-
mentation offeved in support of this aver-
ment, so that its accuracy may be meas-
ured here, in the eontext of the FCDO's
allegation that my Concurring Opinien
tmust be withdrawn because, infer alie, it
“inporrectly” suggested that the FCDO
misused federal funds to support its pri-
vate state court capital agenda.

Notably, however, Attorney Skipper
states that, to discharge his ethical duties,
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he now “corrects” Attorney Wiseman's ab-
solutlst assertion of “the FCDO's ‘full
compHanee with applicable federal admin-
istrative rules and regulations,” Attorney
Skipper expleing that internal reviews of
cases “have discloged situations in the past
in which prior allocations of costs were not
in full compliance with sdministrative rules
and regulations.” Attorney Skipper does
not identify these cpses where the FCDO
violated federal funding restrictions, &s
measured by the “administrative rules and
regulations” he does-not provide and with-
in a system of cost aliocation that is not
described; nor does he explain how perva-
sive and longstanding the violations were

"or whether the extraordinary commitment

of resources in this case represented one
such violation. L

Attorney Skipper next sdvises that the
FCDO, slong with the AO, i “taking fur-
ther measures and adding additional
gafoguards” to ensure compliance with
the undisclosed federal rules and regula-
tions. No specifies or supporting doeu-
mentation are offered to permit an as-
gessment of the FCDO's prior claim of
“fyl]l eomplisnce,” its current position that
it was formerly non-compliant, but now is
compliant, or Its, assurance that “new
measures” will prevent -a continuation or
recurrence of the prior viclations. Nar,
significantly, srve -any.specifies provided
that wonld offer the Court any assurance
that, in permitting the FCDO to litigate
in Pennsylvania courts where it has not
been specifically anthorized by federal
court order, Pennsylvania courts are not
facilitating a continuing, improper diver-
gion of federal taxpayer money to sup-
port the FCDO's private capital case
agenda. In this regard, it s notable that
the FCDO never indicates In its entries
of appearance and its pleadings in Penn-
sylvania courts whether it is appearing in
its capacity as purely—privately—ﬁnded
counsel, or in its capagity as the federal-
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ly-financed ‘“federal defender.” The
FCDO affiliation by which FCDO law-
yers routinely identify themselves gives
the impression that the crganization’s ap-
pearances in state court are sanctioned
and supported by the federal govern-
ment.

The Verified Statement next addresses
this Court's directive to identify the Penn-
gylvanis eapital defendants the FCDO was
then representing or assisting, whether
the involvement was by court appointment,
and how and under what authority the
FCDO was involved if not by court ap-
pointment. Attorney Skipper first seems
to suggest that Congress's restrictions on
appointed federal kubeus counsel’s appear-
ances in state court does not prevent the
FCDO from diverting federal funds to in-
vestigate prospective federal claims and
provide the fruit of that labor to “clients”
who may then present the claims in state
court. Parenthetically, this is a strange
assertion given Attorney Skipper's prior
averments. Under Attorney Skipper's
own account, federal funds may only be
employed in state court with specific feder-
al court authorization, Moreover, the
FCDO has no “elient” for purposes of fed-
aral grant expenditures except when it hes
been appeinted to actively pursue federal
habeas corpus relief, which ean only oceur
after the defendant’s state court remedies
have been exhausted: that is the statutory
sine quo nom for courf-authorized “aneil-
lary” or “subsequent” state court litigation.
Attorney Skipper identifies no statute that
permits the diversion of federal tax dollars
for advance shadow activity in support of &
non-client's state court capital pleadings.
To the extent the FCDO continues to use
faderal funding for this sort of activity, the
“farther measures” and “additional safe-
guards” Attorney Skipper adverts to do
not address the problem,

Attorney Skipper also provides a chart
with a list of cases—eases in addition to
the untold number of “fruits of its labor”
cases-in which the FCDO was then provid-
ing rapresentation :in Pennsylvenin state
courts to capital defendants, or was con-
sulting with lawyers actually appointed or
reteined for the purpose. The chart also
lists whether the FCDO was appointed
and by what court, and if not, how the
FCDO became involved,

The chart iz a remarkable snapshot of
just how thoroughly the FCDO has in-
volved itself in Pennsylvania state capitel
litigation. According to the chart, FCDOQ
lawyers were then actively providing rep-
resentation in Pennsylvania state court liti-
gation in 108 relevant cages, 97 of which
were cepital. (From other notations, it
appears that the 11 noncapital matters in-
volve defendants who have or had separate
capital convictions; presumably, the litiga-
tion was pursued in the hope of generating
collateral grounds to -attack the capital
convietions.) R

As a preliminary ‘@side, the increasing
frequency with which this Court has seen
FCDO involvement 'in Pennsylvania state
court capital matters of course was already
suspicious, Moreover, it became difficult
to ignore the FCDO's abusive litigation

tacties in individial cases, See Spotz, 18

AS8d at 340-42, 344-45, 348 (Castille, C.J,
econcurring, joined by McCatfery, J.) (dis-
cussing, infer alie, Commonwealth v. Ab-
dul-Saloem, 606 Pa, 214, 996 A2d 482
(2010); Comvmonwealth v Bracey, 604 Pa.
459, 986 A.2d 128 (2009); and Common-
wenlth v. Banks, Nos. 461, 505 and 578
CAP (series of per ewriam orders in re-
gponge to FCDO deleys’ and ohstruction)).
But, 1 admit that I had little idea just how
pervasive the FCDO presence, snd the
consequent potential for its litigation abus-

3, had become. It fs starkly apparent,

from the FCDO's chart and my own re-
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view of Pennaylvania capital cases, that a
- group of federally-financed “private” law-
yers has managed to insinuate themselves
tnto virtually every Pennsylvania capital
case where they can manage the intrusion.
Indeed, the PCDO has proven adept at
inserting itaelf into cases even where the
defendant has made clear that he does not
want FCDO assistance, or to further the
FODO agenda, And, as my discussion be-
low demonstrates, the FCDO's effective
gelf-appointment as a sort of statewide de-
fender in capital PCRA matters has been
achieved without the input, much less the
approval, of any relevant Pennsylvania au-

thority, The propriety of the unapproved’

arrangement is beyond dublous, given the
FCDO's demonstrated obstructionist pri-
vate agenda.

The FCDO chart identifies 28 cases

from the complement of 108 where FCDO
involvement resultad from simply entering
ita appearance, without appointment or an-
thorization by any court, state or federal.f
To be lawful, the FCD('s activity in all 28
of these cages must be supported solely by
nonfederal funds.

The FCDQ chart lists another 63
cases—including this one—as instances

where its Involvement is by “entry of ap-

pearance and appointed by federal court."
Attorney Skipper does not explain the con-
junctive notation. He also does not identi-
fy which—if any—of these federal court
appointments authorized the FCDO to use
federal grant funds to litigate PCRA petd-
tions in state court. The specifics of the

6. In 3 of these 28 cases, the FCDO states that
it was appointed by the federal court in an
unrelated noncapital case,

7, The FCDQ identifies 7 additional cases
where It was appointed by a Penaosylvania
trial court, including one as standby counsel,
In 3 of the 7 cases, the FCDO states that it
was also appointed by a federal court; in a
fourth case, the FCDO states that it was ap-
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appointment orders, and the federal habe-
as status of the cases, would determine
whether the activity was suthorized and
whether federal grant money properly
may e employed.

Attorney Skipper does not specifically
address whether the FCDOs pursuit of
appellant’s PCRA petition and appeal was
supported exclusively by. nonfederal funds.
FCDO attorneys here identified them-
gelves exclusively by reference to the
FCDO; no suggestion:was made that they
were appearing in. a: private “volunteer”
capacity, for example, as part. of the Phila-
delphia Defender Association’s “Capital
Representation Projee":” Ae I explained
in my Conenrring Opinion, the FCDO's
commitment of resgureey i this case was
vast, including the- deployment of hailf a
dozen FCDO lawyers, numerous experts,
investigators, paralepals, efc. in the PCRA
court. That commitment of resources was
followed by the FCDO's len d abu- -
sive brief in this Court, which was filed
only after significant delays occasioned by
multiple extension requests detailing the
enormity of the FCDO'% task, and only
gfter flouting this Court's briefing rules,

Notably, in the extension requests,
FCDO Attorney Robert Dunham, Eaquire,
also made reference to his other capitel
case regpongibilities as an FCDO lawyer,
drawing no distinetion’ between ecourt-au-
thorized litigation' and: appearances pursu-
ant to the FCDOQ's private agenda.
Among the responsibilities related was Al-
torney Dunham's preparation of an amicus

pointed as counsel for-dnext friend.  Respect-
ing the 3 cases where the PCDO szys there
was a concurrent federal court appointment,
presumably the federal court did not unlaw-
fully appoint the 'FCDO to pursue an Initial
PCRA petition in advance of habeas review,
See discussion infra. Thus, in all seven of
these cases as well, the FCDO cannot divert
federal funds to pursue its private agenda.
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curige brief en behalf of the Government
of Mexico in support of a Pennsylvania
capital defendant. Seée Commonmwealth .
Padilla, 567 CAP, later decision reported

at — Pa, ——, 80 A.3d 1238 (2013), cert,
dended, — U8, —, 134 8.Ct. 2726, —
LEd2d - {2014). Presumably, the

FCD('s provision of lawyering services an
behalf of foreign nations to support their
vitizens who commit eapital murders in
Pennsylvania is suppotted by its private
funding stream or by the Mexican govern-
ment., Also, presumably, the AO was
aware of and approved of this “nonfederal
fund” activity, which csused delays in oth-
er Pennsylvania capital cases the FCDO
pursued strictly as part of its private agen-
da.

Notably, the Padilla case is not listed on
Attorney Skipper's chart of cases where
the FCDO was involved. That I8 because,
not coineidentally, Attorney Dunham with-
drew his appearance in Podille the very
day before Attorney Skipper filed the Ver-
ifled Statemenf. Attorney Dunham's
praecipe in Padille simply stated: “Kindly
withdraw my -previously entered appear-
ance as counsel of record for Amicus Curi-
ae, the United Mexean States, in the
ahove-captioned matter and eubstitute
Mare Bookman, who hae entered his ap-
pearance on this date, as counsel of record
for the United Mexican States.” No ex-

planation is given for the substitution or.

its timing; perhaps the Pedilla ease was
one of the (umidentified) cases where the
FCDO's allocation of costs was “not in full
compliance with administrative rules and
regulations,” Attorney Bookman's entry
of appearanee for Mexico identifies him as
affiliated with the “Atlantie Center for
Capital Representation,” The website for
the ACCR notes that, in fact, “Prior to
becoming the Director of ACCR, Mare
Bookman was a public defender for 27
years and worked in the Homicide Unit of
the Defender Association of Philadelphia

since its ineeption in 1998.” The FCDO, of
course, operates under the umbrella of the
Defender Asgociation of Philadelphia,
which appavently ia the ultimate master-
mind of this overall-capital case agenda.

What is most troubling is that, although
Attorney Skipper does not state the fact
directly, the necessary jmplication of the
averments in the Verified Statement is
that federal tax dollars in fact financed the
FCDO’s extensive and abusive litigation
activities in this case, The Court’s Octo-
ber 8, 2011 per curiam order stated that,
“In light of Attorney Skipper's citation to
18 U.8.C. § 3006A(c) in support of his
claim that the FCDO's representation of
Pennsylvania capital defendants in state
post-convietion proceedings is lawful, At~
torney Skipper s also directed to produce
a copy of the federal court order appoint-
ing the FCDO to represent Appellant, to
which the FOD('s aetivities in Pennsylva-
nia state court in this ease are ‘ancillary.’”
Attorney Skipper's response does not state
that the FCDOQ's activities here were sup-
ported solely by the FCDO's private re-
sources, and were -not authorized federal
expenditures ancillary to a federal court
appointment. Insteésd; Attorney Skipper
advised that he was complying with our
directive by attaching the relavant “federal
court appointment orders.”

The two attached orders, however, re-
veal that the PCDO was never authorized
to prosecute sppellent’s PCRA petition
and appeal with federal funds, as ancillary
to its appointment for federal habsas pur-
poses. The orders were issued by the
Honorable James M. Munley of the US,
District Court for the Middle Distriet of
Pennsylvanis, The first order, dated April
12, 2002, appeinted thé FCDO in connec-
tion with a stay of execution and directed
the FCDO to file a federal habeas corpus
petition within 120 days, The second or-
der, dated May 10, 2006, was in conneetion
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with a second stay of execution; the order
appointed the FCDO “to represent Peti-
tloner in his to-be-filed habeas corpus peti-
tion,” and the order divected that the peti-
tion be filed within 180 days. Neither
order authorized the FCDQ to litigate an
initial PCRA petition on appellant’s hehalf,
much less to do so by using federal funds.
On Novemnber 27, 2002, Judgs Munley de-
nied the FCDO reguest to hold appellant's
federal habsas proceedings in abeyance
while the FCDO pursued PCRA relief;
dismissed the federal habeas petition; and
directed the elerk to cloge the case.

A week later, on December 4, 2002, the
FCDO filed appellant’s PCRA petition, a
276-page “inidial” pleading, representing
an extensive prior commitment of FCDOQ
vesources, al] without federal eourt author-
ization. 'The representation that the
FCDO's PCRA agenda here was author-
tzed as ancillary to Judge Munley's or-
ders—s representation that conveys that
the Litigation was legitimately financed
with federal tax dollars—is contradicted by
the attached orders themselves.

The next question, in the context, of the
FCDO motion claiming that my Concur-
ring Opinion muet be withdrawn because it
was “incorrect” to question whether the
FCDO's private agenda is supported by a
misuse of federal taxpayer dollars, is
whether the apparent diversion of funds
here was an anomaly among the 63 cases
where the FCDO szys its state capital case
activity was by entry of appearance and
federal court appointment. Some of the 63
cages involve serist PCRA petitions, and it
ta possible that a federal judge authovized
the FCDO to exhaust a diserete new clalim

in a serial PCRA petition, pursuant to-

footnote 7 of Harbison v Bell. The FCDO
does not identify which of the 63 cases
involve serial PCRA petitions and which, ¥
any, involve specific federal court authori-
zation to litigate & serial PCRA petition,
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In fact, my revlew reveals that &0 of the
cages involve initial PCRA petitlons, and
at least 3 of the 13 vémaining cases, which
appear to be serial PCRA matters, involve
defendants the FCDO previcusly repre-
sented, or attempted to represent, in first
PCRA petitions (Commeonavealth v. Eman-
el Lester ako All; Commonwealth v, An-
toine Ligons; and Commonwenlth v Ron-
ald Puksar). Thus, at least 53 of these 63
cases involve FCDO Utigation of initial
PCRA petitions in advanes of federal habe-
asz review, Given the federal statutory
scheme and Horbison . Bell—as the
FODO's pleading here itself deseribes
those restricions—the FCDO's pursuit of
its private agenda in the 53 cases cannot
lawfully be supported by the diversion of 8
penhy of federal funds. . -

But, the FCDO's averments coneerning
its authorization in this eaee suggest that it
in fact has routinély’ divertad signifieant
foderal resourees to support its private
agenda, Agein, the FCDO did not re-
spond to this Court's order by claiming
that its PCRA actlvitiés here were sup-
ported selely by its private funds Instead,
the FCDO represents—incorrectly—that
its abusive activities were “authorized” as
“aneiflary” to a federal court appointment.
The 53 first-PCRA petition capital cases
identified by the FCDO no doubt present
like circumstaneces, 4.6, the FCDO federal
appointment was to file a federal habens
petition, with no autharization to improper-
ly use federal tax dollars to pursue initial
PCRA petitions in state courts. In short,
the Verified 'Statement has neither
elaimed, nor documented, that the FCDO's
sctusl litigation of these. capital PCRA
matters was supported solely by private
funds, T

Whils thess ancillary matters have been
pending, the Court had directed the FCDO
to produce its federal court orders of ap-
pointment in a number of capital PCRA
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matters, including first-PCRA petition
cases the FCDO chart identiffes as in-
stances where it is aeting pursuant to fed-
eral conrt appointment. The FCDO re-
gponses and/or federal orders produced
(and the motions generating the orders)
corroborate that either no such order ex-
ists, ar if there is an sppointment ordar,
the sppointment is for-federal habeas liti-
gation only, and not for litigation of PCRA
petitions, E.g., Commonwealth v John-
som, 532 CAP; Commonwealth v, Mifchsll,
617 CAY; Commonweeith v. Tharp, 637
CAP; Commonwealih v, Davido, 638 CAP;
Commonwealth v Montalvo, 639 CAP;
Commonwealth v Powell, 641 CAP. See
wlso Commonwealth v Sepwlveda, 618 Pa,
262, 55 A.3d 1108, 1161 (2012) (noting that
FPCDO was appointed by federal court only
to prepare federal habeas petition)®

The federal PACER system confirms
that FCDQ appointments in Pennsylvania
capital eases typically follow the plain con-
gressionsl restriction and the even plainer
holding in Harbison v Bell, in that they
are for purposes of federal habeos ltiga-
tion only; the orders, like Judge Munley's,
do not authorize the FCDO to litigate
PCRA petitions using federal grant funds.
E.g., Commonwealth v. Busunet, 623 CAP

8. In one case, Tharp, the district court de-
clared that “[clounsel s dirested to forthwith
exhaust all of Petitioner's claims in the appro-
priace state courts of Pennsylvania.” Tharp v,
Beard et al, Civil Action No. 04-1284
(W.D,Pa.) (order dated April 14, 2005). The
appointment order, however, was still only
for purposes of filing a federal habeas petl-
tion, and the court's later dismissal of the
habeas action without prefudics stated that
the dismissal rendered the prior order (in-
cluding the FCDO appointment) “null and of
no Further force and effect.” The order pro-
duced in Commonwealth v, Solano, 647 & 648
CAP, granted the FCDO's motion to stay fed-
eral habeas proceedings to permit state court
exhaustion, and dirccted counsel to exhaust
claims, But, this order likewise did not au-
thorize the FCDO to misuse federal funds, in
order to exhaust claims,

(faderal appointment order entered
1/20/2004); Commonswealth v. Walker, 480
CAP (federal appointment order entered
3/8/2011—notably while Walker's PCRA
appeal, litigated by four FCDO lawyers,
was pending in state cou.rt in appointing
FCDO, court notes FCDO's repregentation
that its lawyers “have represented Pefi-
tioner for many years”).? The appoint-
ment order the FCDO produced in another
case, Commonweelth v, Weiss, 655 CAP, is
not an appointment order at, all, but an
order staying federal habeas review pend-
ing exhaustion of state remedies.®

The federsl court appointment orders in
Mitchell and Dawido are nccompanled by
an FCDO acknowledgment that it was ap-
pointed only for federal habeas, and not to
pursue a PCRA petition, The FCDQ in
each case then notes that it entered its
PCRA appearance pursuant to its private
agenda: “[ale part of & nonprofit crganize-
tion providing defender services, the
FCDO may provide & broader arvay of
defender services than those authorized by
a federal appointment-as the FCDO's re-
gources permit” Accord Commonwenlth
v, Terrance Williams, 673, 668, and 669
CAP.Y This general statement does not

9, Sew Cammonwealf&tﬁ;-'Walk‘er, 613 Pa, 601,
36 A3d 1, 18 n, Z (2011) (Castille, C.J,, con-
curring) (noting FCDO invelvewment),

10, The Weiss order states that the "Petition-
er'' {not the FCDO, -even assuming a prior
otder appointed the FCDO) was to file in state
court to exhaust his clalms. The order did
not appoint the FCDO or authorize it to mis-
use federal funds to liigate the PCRA petition,
Weiss v, Beard et al.; Clvil Action No. 02-1566
(W.D,Pa.) (order dated 5/13/03).

11, The Terrance Williams case does not ap-
pear an Attorney Skipper's list of cuses, as the
muost recent round of FCRO fillngs there post-
date the submission of the Verified Statement.
The case is nntable because the FCDO's eur-
rent federal court appointment, by the Honor-
able Michael M, Baylson, was only for pur-
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specifically claim that those “resources”
derive strietly from the FCDO’s private
funding—althouph that is certainly the im-
pression eonveyed by the reference to the
FCDOQ's nonprofit status, and its ability to
provide a “broader array” of services than
thoss actually authorized by Congress,

Motably, this “broader array” position is
in tension with Attorney Skipper's stance
in thie case—where the question of the
FCDO's authority is directly at issue, and
the Chief Defender entered his appearance
s0 as to provide an “office-wide response.”
Attorney Skipper hes stated that the
FODO's extensive PCRA litigation activi-
ties here wers “ancillary” to a federal
court order that, in fact, did not appeint or
authorize the FCDO to conduct any ancil-
lary activities, much less to redivect feder-
el grant funds. Although the FCDO's
overall position i3 elusive and inconsistent,
its core position, and its actual conduet,
suggests its belief that it is frea to redirect
federal tax dollars to its private state court
agenda whenever it has, or anticipates, a
faderal court appointment for purpases of
federal habeas review. That position,
which would apply to all 53 cases in this
class, contradicta what the FCDO has ad-
mitted are the plain limitations in the fed-
eral statutory scheme and Harbison o
Bell. '

It may be that Attorney Skipper, like
former FCDO Attorney Wiseman, has
made an error; that he realizes that the
PCRA litigation in this case could not
properly be supported with federal funds;
that he further realizes that all 5% of the
identifled first petition capital PCRA mat-
ters invoiving federal court “appoint-
ments” can only be privately funded; and
that he meant to convey that, in fact, the
FCDQ's private activities and agenda in

poses of preparing a state clemency petition.
Willigms v. Beard et al, Civil Action Na.

2005-3486 (E.D.Pa) (order  entered
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'every first petition capital PCRA matter

have been funded exelusively with private
resources. DBut, that is not what he has
represented in his Verified Statement;
end presumably, he did not so represent
bacanse he cannot trwthfully state that it is

£0. s

Obviously, even aside from Attorney

Stdpper's averments, it is highly unlikely -
that the FCDO has subgidized its maasive

private agenda in capital PCRA cases with

purely private funds, It has been report-

ed that the FODO operates under a feder-

al grant of some $16-17 million per year.

1t is difficult to believe that the FCDO has

an annual private funding stream -any-

where near that size, or indeed a fanding

stream sufficlent to support the extensive

litigation in this case alone, By the

FCDO's own reckoning, it would need pri-

vate resources sufficient to litigate the

other §2 first PCRA matters in which it

was involved by sppeatance and supposed

federal court “appointment,” the 28 mat-

ters where it simply entered an appear-

ance, the 7 additional ¢ases where appoint-

ments were mads by state court judges,

its shadow mssistance in the “fruits of its

lzbor" cages, and its setlvities on behalf of

foreign governments in support of their

citizens who eommit murder in Penngylva-

nia, And, when the TCDO enters a cage,

it deploys teams of investigators, pavale- -
gals, lawyers and experts, and reams of
paper, pleadings, amendments, eic. Nota-
bly, on May 15, 2011, immediately after
the Court's decision in this appeal, the
Philadelphia Ingwirer reported that David
Rudoveky, Esquire, the President of the
Philadelphia Defender- Association, which
oversees the FCDQ, took the same posi-
tion Attovney Skipper-initially did in his
Withdrawal pleading: 4, that the FCDO

8/24/2012), Neverthéless, the FCDO proceed-
ed to file a seriadl BCRA petitlon, which is
currently on appeal to this Court.
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diverts federal grant money to support
most of its work in capital PCRA litiga-
tion, claiming that federal law allows the
diversion in advance of federal habeas re-
view, 8o as to eghaust claims, The same
article indicated that the FCDO’s private
funding stream was a modeat $130,000.

Asked for an explanation of autheriza-
tion following Attorney Wiseman's alle-
gation, however, the FCDO has now ac-
knowledged that it may lawfully use
federal grant funds to support state
eapital litigation only when specifieally
approved by a federal judge, and that
power exists in a federal judge only on
matters ancillary or subsequent to ap-
pointment to pursue federal habeas cor-
pus potitions. The statutory authority
cited by both parties here, as well as
the decision in Harbison v Bell, corrob-
orates that these in fact are the control-
ling congressional reskrictions on the use
of federal Tunds. There i, in short, =
disconnection between what the FCDO
properly can do with its federal funding,
as federsl law provides plain as day and
the FCDO itself understands it, and
what the FCDO actually ‘has done and
continues to do with that funding in
pursuit of its private agenda, as the
FCDO tells it. In this case and all
cases wherve the FCDO's capital PCRA
litigation mctivities were not approved by

o federal couwrt in a federal habeas pro--

ceeding te which the PCRA litigation
was properly ancillary or subseguent—
and no first PCRA petition can so qual-
ify—any diversion of federal money to

12. I recognize that a reported interview with
an FCDO director is hardly definitive evi-
dence; [ cite the reference because it squares
with one of the FCDO's (admittedly changtag)
positions here, and because, in subsequent
proceedings in Pennsylvania state cases, the
FCDO has refused to explain Its actual fund.
ing and deployment of federal resources, and
has removed those inguiries to federal conrt,
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finance the FCDO's - private agends
would appear to violate federal law. M

While these Motions have been pending,
the FCDO has been given multiple addi-
tional opportunities to discharge its duty of
candor to Pennsylvania courts concerning
the propriety of its extensive private capi-
tal case agenda, by which it has secretly
managed to assume a monopoly rele in
capital PCRA defense. As I explain be-
low, the organization ultimately has re-
fused to do wo, The organization's stance
reflects its core political orientation: it
insinuates itself into the role of de facio
statewlde defender inl capitaf eases, claim-
ing to this Court that it is acting solely as
& privately-funded eritity which need not
answer to any Pennsylvania authority, and
then claims, when put to the proof, that it
iy effectively a “federal officer” and cannot
be asked for an accounting, The FCDOs
contemptuous responses alas shed light
upon the instant Motions, and in partieu-
lar, the FCDO's shifting  accounts of its
activity, authority, and funding. See dis-
cussion at subsection (B}, tnfra.

2, FCDO Response to Commonwealth's
Request for a Rule to Show Couse

The Court’s order of October 3, 2011,
gquoted earlier, sets forth the Common-
wealth’s position on its request for a rule
to show eanss why the: FCDO should not
be held in contempt for its non-compliance
with the order of July 28.  Attorney Elip-
per responds by stating that the FCDO's
decision not to comply but instead to file
its “Withdrawal” pleading was reasonable

See discussion of Commonwealth v. Michell,
617 CAP, infra, '

{3. A second FCDO chart lisis another 21
Pennsylvania capital cases where it is eurrent-
ly praviding cansultation services. These ser-
vices likewise must be supported by purely
private funding,
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snd made in good fafth, and was not in
contempt of this Couwrt. T will discuss
these pleadings, as necessary, infiu,

8. Further Plendings

The Commonwealth responded to the
FCDO's Verified Statement with a Re-
quest for- Leave to file a Response, to
explain why the Verified Statement is non-
regpousive, The Commonwealth also filad
a Response to the FCDO's Anewer to the
Motion for Sanctions, Counsel with the
law firm Pepper Hamilten LLP then en-
tered an appearance as counsel for the
FCDO and Attorney Skipper, and on No-
vember 29, 2011, filed: (1) a Motion to
Strike the Commonwealth's Response io
the Answor to the Motion for Sanctions;
and (2} & Reply to the Commomwealth's
Request for Leave to Reapond to the Veri-
fied Statement. None of these pleadings
are necessary to & proper decision of the
primary matters; accordingly, I will deny
the Commonwealth’s request for leave fo
respond to the Verified Statement, and 1
will not consider its response to the FCDQ
Answer to the Motion for Sanctions, Nor
will I consider the FCDO’s two respensive
pleadings. Finally, I will not burden the
Court with a referral of these tangential
motions,

4, Tangential Matter at 157 EM 2011,
removed. fo federal court by FCDO

A further complication arose in Novem-
ber of 2011, when the District Attorney of
Philadelphia County filed a petition seek-
ing exercise of the Court's King's Bench
jurisdiction to more broadly coneider the

- propriety of the FCDO's activities in Penn-
sylvania state courts. See In Re: Appoar-
gate of Federal FCDQ In Stofe Criminol
Proceedings, 157 EM 2011, The Petition
lieged that the FCDO’% appearances in
Pennsylvania capite} proceedings were ille-
gal; that the Court should enforce federal
law as well as its exclusive power to super-
vise the practice of law and the eonduct of
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the eourts in the Unified Judlcial Systein;
and that the Court should bar the FCDO
from partieipation in state criminal pro-
ceedings, except where the FCDO has spe-
cifieally been authorized to so litigate hy a
federal court order. The pleading includ-
ed an extensive discussion of federal law,
and offered examples of FCDO conduet in
Pennsylvania ceses that, the Distriet At
torney claimed, corroborated the concerns
with the FCDO sagenda that were ad-
dressed in my Conciirfing Opinion. The
FCDO requested and was granted an ex-
tension of time to respond, noting it had
vetained outside counsel;’

Rather than provide the response, on
December 8, 2011, the FCDO filed = sin-
gle-paragraph “Notice of Filing of Notice
of Removal,” relating that the FCDO that
day had remeved the King's Bench matier
to the U.8, Distriet Court for the Hastern
District of Pennsylvania. The attached
federal notice declaved that the Comman-
wealth's petition “asserts claims against
[the FCDO] based on and arising under
federal law” The federal notice did not
acknowledge the Commonwealth’s supervi-
sory state law issue involving the practica
of law. Ce L

Although neither perty contemporane-
ously informed the Court of the develop-
ment, on December 14; 2011, the Common-
wealth filed a notice of dismissal in federal
distriet court per Rule41(2)(1)(A)D of the
Federal Rules of Civil Procedure, and the
removed federal matter-is listed as “termi-
nated.” As & result, the Supreme Court
Prothonotary administratively closed the
King’s Bench matter lsted at 157 EM

2011,

5. Tangential Maotters: . additional
cases involving. propriety of FCDO
appearances  removed to  federal
court by the FCDO .

The Philadelphia District Attorney mor

recently challenged the propriety of the
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FCD¥'s appearance in & specific capital

PCRA. appeal, Commonweulth v. Mitchell,

617 CAP, The District Attorney filed 2
Motion to Romove Federal Counsel on
grounds that the FCDO' activities were
not authorized by federal court order, As
in 157 EM 2011, the Commonwealth ar-
gued that this Court had jurisdietion, had
the obligation to enforce federa! legislative
restrictions on the FCDO, and had sepa-
rate supervisory authority to determive
who may properly appear as counsel in
Penngylvania proceedings.

The FCDO responded, in relevent part,
that nothing prevented it from doing more
than authorized by 2 federal court appoint-
ment, so long as federal funds were not
employed, According ta the FCDO, fed-
eral law “does not prohibit an attorney
frotn engaging in sctivities on behalf of a
client that fall outside [the governing fed-
eral atatute] and are not compensable with
federal funds” The FCDO added that it

had “non-federal Tesources” to support its

nonfederal activities, noting that the De-
fander Association of Philadelphia had es-
tablished the “Pennaylvania Capital Repre-
sentation Project,” which “receives private
grant funds and cantributions to support
FCDO gctivities the federal sustaining
grant canmot fund” The FCDO added
that the AQ is aware of its activities in
gtate court “and the fact that they are
supported through non-federal resources
Anaswer, 11 24-30.

In light of these representations, en J an-
wary 10, 2018, this Court remanded Miteh-
all to the PCRA eourt for a determination
of whather the FCDO could properly con-
tinue in the appesl. The per euriam order
provided, in relevant part, as follows:

[Thhe matter is REMANDED to the
PCRA court to determine whether cur-
rent eounsel, the [FCDO) may represent
appellant in this state capital PCRA pro-
peeding, or whether other appropriate

post-conviction eounsel should be ap-
pointed. In this regard, the PCRA
court must first determine whether the
FCDO used any federal grant monies to
support its activities-in state court in
this cage. If the FCDO cannot demon-
strate that its actions here were all pri-
vately financed, and convineingly attest
that this will remain the case going for-
ward, it is to be removed. If the PCRA
court determines that the actions were
privately finenced, it should then deter-
mine “after a colloquy on the racord,
that the defendant has engaged counsel
who has entered, or will promptly enter,
an appearance for the eollateral review
proceedings.” .Bee.  PaR.CrimP.
904(HK1){c). We note that the order of
appointment produced by the FCDO, ie-
sued by the U8, Distriet Court for the
Eastern District of Pennsylvania at No.
9:11-cv—02063-MAM, ‘and dated April
15, 2011, appeinted the FCDO to repre-
sent appellant only for purposes of liti-
gating his civil. federal hobeas corpus
action, and the anthority of the FCDO to
participate in this state capital proceed-
ing s not clear. . See 18 U.8.C.
§ 369%(a)(2) (authorizing appointment of
coungel to indigent state defendants ae-
tively pursuing federal habeas covpus
reliof from death sentence).
Order, 1/10/18. Justice Todd filed a Dis-
senting Statement, which was joined by
Justice Baer.
The remand should have been a simple
matter: officers of the Court, operating

under an ethical duty of candor, eould

provide the PCRA judge with proof of
what they had alleged. fo this Court. In-
stead, after a rvemand ‘hearing had been
scheduled, on April- 11, 2018, the FCDO,
by its outside. counsel, filed' a Notice of
Filing of Noties of. Removal with the
PCRA court. The FCDO stated that, on
April 5, 2013, it hed_rt_e_mcved the represen-
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tation question to federal court pursnant to
28 U.8.C. §§ 1442 and 1446(d).

Theveafter, the FCDO removed multiple
other Pennsylvania capital cases to fedeval
court where similar inquiries into the law-
fulness of its state court capital agenda
were being made—thus ensuring delays in
every one of those matters. See In 72
Proceedings Refore the Court of Common
Pleas of Monroe County, Po. to Determine
Propriety of Stete Court Representution
by Defender Ass’n of Phila. Filed in Com.
of Pa. v Manuel Sepulvedn, 2013 WL
4459005, at *1 n. 2 (M.D.Pa. Aug. 18, 2018)
(memorandum by Caputo, J.) (collecting
cases) (hereinafter “In Re FCDO (Sepulve-
da) I").

The FCDO never notified this Court of
its removal action in Mitchell, The federal
PACER system reveals three pleadings
filed by the FCDO relating to Mifchell, all
assigned §o the Honorable Mary
MeLaughlin of the 1.8, Distriet Court for
the Eastern Distriet of Pennsylvania, I
will deseribe the pleadings in Mitchell
(which are representative of the FCDU's
position in all the removed cases) only as
they are relevant to assessing the FCDO's
account to this Court of the basis, and the
funding, for jts extensive private litigation
agenda in Pennsylvania capital cases,

First, under the docket number for the
dormant federal hoabeas petition held in
aheyance while the FCDO pursued Miteh-
el'ls PCRA petition, the FCDO filed a
“Motion to Reactivate Case in Ovder to
Enter an Order Directing Petitloner's
Counsel to BExhaust Claims in State
GCourt.” In short, the FCDO sought retro-
active foderal authorization for extensive
state court actions it had already under-
taken and—according to what it told this
Court~—had supported strietly with its
“private” resources.
that, after filing the PCRA appeal now
pending, it began investigating new claims

The FCDO related .
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not pursued by PCRA counsel. {In fact,
the brief the FCDO eventually filed in this
Court raises 15 claims, many of which are
new, non-federal claims ealleging that
Mitchell's PCRA counsel was ineffective.)
The federal pleading stated that the
FCDO conducted this serial PCRA inves-
tigation in “reasonable anticipation” of one
day being appointed to serve as Mitchell's
foderal habeas counsel, Meanwhile, the
FCDO prepared and filed a federel habeas
petition on March 25, 2011, which included
the new claims it had developed. The
FCDO ssked to be appointed to represent
Mitchell on the federal habeas petition it
hed salready preparéd; and then asked
that the same petitioli be held in abeyance.
Both requests were gianted. The faderal
eourt, however, never appointed the FCDO
to litigate the PCRA appeal and the new
claims the FCDO had developed.

The FCDO then remarkably claimed
that both the Commonwealth’s Motion to
Remove Counsel and this Court's order
“gre part of a broader, ongoing effort on
the part of some proseeutors’ offtces ...
to deprive capitzl petitioners” of FCDO
representation. The FODO noted instanc-
es where this Court remanded for deter-
minations of whether the FCDO should be
parmitted to rémein in a capital case; In-
stances where counby prosecutors made
challenges to FCDO appearanees; and in-
stances where the Pennsylvania Attorney
General's Office sought to disqualify it. In
each ease, the FCDO said, it had removed
or will remaove those guestions to federal
court, A _

Turning to its legal argument, the
FCDO claimed that our remand in Mitch-
ell “divects the PCRA court to take action
against the FCDO that is pre-empted by
federal law,” ‘The FCDQ alleged that the
propriety of ita appearsnce in Mitchell was
not “unclear” merely because it acted with-
out authorization. The PCDO further ar-
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gued that the federal court had the author-
ity to expand the FCDO’s appointment to
ercompass pre-federal habeus matters un-
der Harbison v. Bell and 18 U.8.C. § 3599,
notwithstanding that those authorities
speak of state ecourt proceedings subse-
quent or ancillary to federal hoheas re-
view, Finally, the FCDO opined that
Mitchell's eisims will never be “properly
exhausted” unless the FCDO does the ex-
hausting,

Judge McLaughlin denied the reactiva-
tion motion in a memorandum dated Au-
gust 15, 2013, See Mitcholl . Watzel, 2013
WL 4194324 (E.D.P2.2013). Judge
MecLaughlin noted that the FCDO was re-
questing her to “cxpressly authorize the
FCDO to pursue Mitchell's state court
proceedings in the scope of its federally
funded duties.” Jd at *3. Judge
MeLaughlin’s reasoning is instructive be-
canse it confirms what the federal statute
plainly states, what the FCDO was told
years ago when it attempted the same
diversion of federsl funds in Wilson w.
Horn, 1997 WL 1387348, at *5 (E.D.Fa
1997) (discussed infra ), and what Harbi-
son. v. Bell reaffirmed more recently: fed-
aral funds cannot be diverted to pursue
the FCDO's privete agenda of exhausting
elaims in state court in advance of federal
habeas review. ‘

Herbison specifieally addressed the
situation where federal counsel had been

appolnted for purposes of a [28 U.S.C]

§ 2264 [ie, state prisoner's federal ho-

beas ] claim and the petitioner now re-

quests that the federal counsel pursue
his state post-convietion claimas. The

Court held that, although the state eourt

proceeding is technically “subsequent”

to a federal appeintment, this situalion
was not contemplated by [18 US.C)

§ 8609(e), In the “ordinary course of

proceedings for capital defendants,” pe-

titioners must exhaust their claims in
state eourt before seeking federal habe-

8s relief. “That state postconvietion Mt~
gation sometimes follows the initiation of
federal habeas because a petitioner has
tziled to exhaust does not change the

- order of proeeedings: contemplated by

the statute [Harbison, 556 U.8] at
189-90 [129 8.Ct. 1481] (internal cita-
tions omitted),

The Supreme Court-also provided an
excoption to its holding, In a footnote,
it atated that a district court “may de-
termine on a ease~by-case basis that it is
appropriate for federal counsel to ex-
haust a claim in the course of her feder-
al habess representation,” Id. at 190, n.
7 129 8.0t 1481[] The Court made
¢lear that thiz exception was not encom-
passed within the statutory meaning of
“available post-conviction process;” in-
stead, it was made possible pursuant to
§ 3599(e)'s provimion that counsel may
represent her elient in “other appropri-
ate motions and proeedures.” Id.

In Mitchell's case, he is ltigating a
state posteonviction.” proceeding  after
federe] counsel was' appointed to pursue
his § 2254 elaim. ‘The Harbison Court
explicitly held that this type of proceed-
ing is not in the ordinary course of
“guhsequent” a\'[ails_,ble ‘proceedings.
The Court's analysis therefore turns on .
whether it should grant Mitchell's mo-
tion insofar as it is af “appropriate mo-
tion[ " as diseussed in the Herbison
footnote. :

Harbisow did not clarify the eircum-
stances under which the exception
should be applied: it states only that a
Court may direct federal counsel to ex-
haust state elaims if it determines, “ona
case-by-case basis," that it is “appropti-
ate! The Court's decision must stay
congistent with the general purpose and
reasoning of the Harbison decision;
and, its exercise of discretion may not
permit Horbison's-footnote exception to
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swallow its rule, Guided by this reason-
ing, the Court denfes Mitchell's motion.

The Court first considers the fact that
state law guarantees counsel for pur-
poses of Mitchell's PCRA appeal....
The Court affords special weight to the
fact that, by virtue of state law, Mitehell
will be provided cour{-appeinted counsel
in his PCRA appeal regardless of this
Court's action.

* L] L]

Mitchell, in contrast [to the habeas
petitioner secking to pursne state clem-
ency proceedings under Tennessee law
in Harbison ], would never be “aban-
doned” by counsel and left to navigate
the PCRA appeal process by himself. 1f
the Court were to deny Mitchell's mo-
tion, he would still be entitled, under
state law, to counsel who would assist in
pursuing his PCRA appeal. It i net
“appropriate” for this Court fo direct
the FCDO to litigate this action in place
of a state-appointed counsel.. ..

The Court is also reluctant to order
FCPBO counsel to pursme Mitehell's
claims in state court in light of the case's
unique federalism concerns. Unlike the
state of Tennessee in Havbison, which

had taken the position that it held “no

real stake in whether an inmate receives
federal funding for clemency counsel,”
the Commonwealth of Pennsylvania has
clected to take an adversarial position
and has contended that state PCRA ap-
peals should not be covered under
§ 8509....

The FCDQO currently represents
Mitchell in ita eapacity as a nonprofit
public defender organization, indepen-
dent, from its federal authorization under
§ 3599(a){2). If the Court were to an-
thorize the FCDO, in the scope of its
federslly funded representation, to Liti-
gate Mitchell's case in state court, such
an order would “put the district court] ]
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in the position of overseeing, and thus
indirectly managing, counsel's perform-
ance in the state court proceeding.”
Granting the FCDO’s Anthorization Mo-
tion thus raises a set-of federalism con-
cerns that are not triggered if the
FCDO continued to represent Mitchell
in its private capacity.

... The Court cenuot read Harbison
to mean that all petitioners may be ex-
cepted ont of the Supreme Court's hold-
ing by virtue of their procedural posture
and the length of delay in their respec-
tive courses of litigation,

* & &

The FODO has not pointed to, and the
Court has not independently found, any
similarly-situated cases that invoked the
Horbison footnote exeeption to expand
the scope of available representation un-
der § 3599(e).... . .

* Sk *

In light of these factors; it would not
be appropriate for this Court to exercise
its diseretion to authorize the FCDO to
pursue  Mitchell's - atate proceedings
within the scope of Its federally funded
duties. To hold otherwise would allow
Harbison's footnote. exception to swal-
low its rule.

Id, at *4-17. ‘ .
The second federal pleading in Mitchell
{s the Notice of Removal.’ See In Re Pro-
ceeding in Which the Commonwealth of
Pennsylvaniu Seeks to Compel, No, 2:13-
ov-01871. Here, the: FCDO stated ut-
right that its Motion to Reactivate was
designed to “moot” this Court’s adminis-
trative remand Order.: ‘The Notice of Re-
moval said that the FCDO removed the
counsel representstion: queéstion from the
PORA court pursusnt to 28 USC
8§ 1442¢a) and (O(1) and 1446(g). Section
1442 provides for removal fo federal court
of any action directed against a persen
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acting under an officer or agency of the
U.8. government (“federal officer remov-
al” statute). Secction 1446(g) governs the
timing of certain removal actions. The
FCDO stated that it was removing anly
the remand proceeding, and not the “un-
derlying action” concerning Mitchell’s
“eonviction and death sentence.”

The FCDO then argued that although it
is & private entity, it concomitantly acts
under a federal officar or agency, per the
Criminal Justice Act, 18 U.8.C. § 30084,
which governs the appointment and com-
pensation of lawyers to represent indigent
defendants in federal proceedinge. The
FCDO posited that defender organizations
are federally funded to sssist the federal
government in providing representation to
indigent defendants in federal eriminal
proceedings, Including habeas proceedings
involving state prisoners. The FCDO then
bootstrapped from this authorized federal
court role the proposition that it aets un-
der an officer or ageney of the U.S. gov-
ernment even when it pursues its private
agenda by inserting itself into state capital
proceedings in advance of federal review,

In square tension with its multiple rep-
‘resentations to this Court that it aots sole-
ly in its private capacity when appearing in
Pennsylvania state eourt, the FCDO thus
claimed that it is Always subject to federal
control, prnvidirig a service the federal
government allegedly otherwise would
have to perform, and thus the removal
gtatute iz operative. The FCDO asserted
that the inquiry this Court directed of
officers of the Court in its supervisory
eapacity implicated “the partienlars of the
funding relationship between the FCDO
and the federal government” The FCDO
then argued, in esaence, that despite its
faderz] tuxpayer subaidy, no entity other
than the federal couris has a right te
inguire into whether it improperly diverts
federal tax money to support a private

state court capital agenda: according to
the FCDO, the answer te the question of
its misappropristion of federal taxpayer
funds is a secret.

The third federal motion filed by the
FCDO in Mitchell was 2 Motion to Dis-
migs with prejudice the prodeeding it had
removed. The FCDO argued that the
only body that ean address the question of
its diversion of federal funds is the AO,
since the enforeement. of Section 3589 can
anly be at the request of the AO. The
FCDO claimed thai; any attempt to enforee
the provision by a stite ‘court somehow
frustrates federal ‘law and is thevefore
preempted.  Alternatively, the FCDO
asked the distriet courf to stay the pro-
eeeding and refer the matter to the AQ,
which it said has primary jurisdietion to
administer fands under the federal pro-
gram and statutes at issue.

The Commonwealth responded to the
Motion to Dismiss and also requested that
the case be remanded to Pennsylvania
state court. As noted -above, the FCDO
removed to federal eourt a number of oth-
er capital cases where similar inquiries
were underwey, and then moved to dismiss
them; and the Commonwealth responded
along the seme Linea da it did in Mitchell
1.e, seeking remand of this Court's super-
visory questions to state court. The feder-
al distriet courts have gplit on the appre-
priate response: the Mifchell case and at
least two others ﬁled in the Eastern Dis-
trict resulted in a demal of the Common-
wealth’s motion to remand and a grant of
the FCDO motion to dismiss the action it
removed; while three cases removed to
the Middle District, and assigned to Judge
A. Richard Caputo, resulted in a grant of
the Commonwealth’s motiong to remand.
Judge Caputo has catdlogued the cases in
his memorandum opinion denylng the
FCDO reconsideration request in the Se-
pulveds removal case, see 2013 WL
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57823883, at *1 n, 2 (M.D.Pa, Oct. 25, 2013)
(In Re FCDO (Sepulveda) IT), and further
noting that appeals to the Third Cireuit
wore filed in all of the cases.

Judge Caputo’s analysis in his two mem-
orandum cpinions in Sepulveds la of par-
ticular interest, sinee the FCDO’s recon-
sideration request there was premised
. upen the FCDO arguments accepted by
Judge McLaughlin in the Eastern Distriet
cases. In his initial memorandum, Judge
Caputo noted that, among other things,
the FCDO had to show that it “acts under”
a federal officer in order to prove removal
jurisdiction under Seetion 1442(a)(1); and
the FCDO's essential position was that, ag
a federal gramtee/contractor under the
Criminal Justice Aet, it “acte under” the
AQ even when acting exclusively purauant
to its private agenda in state capital cases,
The Commonwealth rejoined that no fed-
eral ageney i3 obliged to appear in state
court, or to provide legal representation to
eriminal defendants in state court, and
thus the FODO is not serving the federal
government when it represents indigent
eriminal defendants in state court proceed-
ings that precede federal habeas review.

After surveying the relevent statutory
and decisional law landseape, Judge Capu-
to rejected the FCDO's “acting under"
federal authority srgument, noting:

The FCDO asserts that it assists the

CGovernment by representing digent

defendants, which it suggests is bal-

stered by the fact that the Guidelines for

Administering the Crimina} Justice Act

and Related Statutes require that a

Community Defender Organization’s

gtated purposes must include imple-

mentation of the aims and purposes of
the CJA.” However, the FCDC has not
identified any federal agency or officer
that is tasked with or has a dnty to
appoint, arrange, or provide legal repre-
gentation for indigent capital criminal
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defendants in state post-conviction pro-
ceedings to preserve tlaims for federal
habeas review, A hecessary condition to
invoke the federal officer removal stat-
ute, the assistance or. carrying out of
duties of a federal guperior; is therefore
absent in this case. > As g resulf, even if
the FODO is “acting under’ a federal
officer in the eourse of its representation
of clients in federal court, it does not
follow that it also “act[s] under” a feder-
al officer in its performance of tasks for
which the Government bears no respon-
gibility, auch as appearing in state post-
conviction capital proceedings to exhaust
claims for federal habeas review.

* ® o ®
Fﬁrthermore. [neither] the FCDO’s

gubmissions nor its arguments demon-
strate that it is in such an unusually

* cloge relationship with the AO or the

Federal Governmént to make the feder-
al officer removal statute applicable to
this proceeding. - The FCDBO . .. is sub-
ject to guidelines and-regulations includ-
ing the terms of its funding grant. But
the FCDO has’ not suggested that its
representation of clients is performed at
the direction of the AQ, that the AO
dictates its Htigation stvategies or legal
theories in individual cases, that the AO
reviews its work product, or that the AO
otherwige takes an active role in moni-
toring and/or participating in client rep-
resentation. Of course, a third-party
cannot dictate the FCDO's legal repre-
sentation of its clients. ... Nonethe-
Jess, it is this lack of monitoring or close
sapervision that distinguishes the rela-

" tionship between the FCDO and the A

from cases that have found an unusually
close relationship bétween a private con-
tractor and a federal officer or agency
for purposes of §1442(a)(1). . ..
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Here, ... for the reasons detailed
above, the FPCDO is not providing a
service the Government “needs” when it
represents criminal defendants in state
post-conviction proceedings prior to fed-
eral habeas review. Nor in the absenes
of the FCDQ would the Government ba
obligated to provide representation itself
in such circumstances. Accovdingly,
there is no unusually close relationship
betwean the FCDOQ and the Federsl
Government, and removal of the Dis-
qualification Proceeding was improper.

In Re FCDO (Sepulveds), 2013 WL
4459006 at **12—14 (citations omitted; ital-
ies in original).

Judge Caputo elaborated on his reason-
ing in the memorandum he filed in re-
sponse to the FCDO’8 reconsideration mo-
tion in In Re FCDO (Sspulvada) I1. Judge
Caputo directly responded to an FCDO
argument on reconsideration premised
upon what the FCDO had successfully ar-
gued in the Eastern District, as follows:

[The FCDO maintains that “[wlhen in
the setting of a PCRA proceeding the
FCDO investigates and researches fad-
eral claims ... it is purely ‘related to’
the federal habeas representation.”

The FCDO further contends that “the
vesearch and investigation of federal
claims undertaken in the PCRA pro-
ceeding is work that is essential to the
preparation of the eventual federal ha-
heas petition.... [Thus,] ‘the aspect of
its state court representatlon that is
done in preparation of the federal hahe-
as petition is permitted by § 3599, and i
performed ‘under color’ of a faderal of-
ﬁce.l n

First, I find no merit in the FCDO's
claim that its federal contract consti-
tutes an act under a foderal officer. The
federal contract 1s the source of the
FOD(O's velationship with the Federal

Govermment, not an act under eolor of
office. '

Second, I am not convineed that the
investigation and research of federal
clalms in Mr. Sepulveda’s POCRA cases
as preparation for federal habeas review
occurred “under color” of federal office.
Participation in the state proceeding is
not necessary to preparation for the fed-
eral proceeding. Moreover, if deemed
important, the FCDO ean review the
gtate filings to determine the issues
vaised therein and research and prepare
In antieipation of them in the federsal
procesding. Here ‘again the vequire-
ments merge, Lt i3 not something the
Federa] Government provides and to ar
gue it is velated becanse it s the sarme
ot similar to the federal proceeding ie
suggesting too broad: an application of
“relating to.” Pavallel proceedings in
federal and state -courts while dealing
with similar issues does not satiafy the
“yelating to" and therefore the “umder
color” of federal office criterion,

* ¥ L]

A prior submission by the FCDO but-
tresses thia conclusion {ie. that the .
FCDO’s state court activities ave not
derived solely from its official duties].
The FCDO states: “FCDO attorneys
also appear on behalf of some of their
federsl clients in PCRA proceedings in
Pennsylvania courts. They do so either
on the authority of 4 federal court order
to exhaust their cliefit’s state court rem-
edies or as Pennsylvinia-barred lawyers
appointed by the PCRA court or re-
tained by the deféndant to represent
him on a pro bong basis” ... Here,
prior to appearing in the PCRA pro-
eoeding, the FCDO did not obtain a
federal eourt order appointing it as
coungel to exhaust Mr. Sepulveda's
olaime in state court. Essentially, the
FCDO, on its own, undertook the repre-
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sentation of My, Sepulveda in his PCRA
proceading. As a result, the action the
Commonwealth challenges, the FCDO’s
representstion of a PCRA petitioner in
state court, did not naturally “cceur(]
during the performance of [its] govern-
ment-specified duties,” ... nor result
from its execution of its confract....

2013 WL 5782388, at **5-TM

8. Another FCDO Account of its Au-
thority and Funding )

In a recent direct capital appeal, Com-
monwealth v, Sowchey, — Pa. —, 82
A.3d 943 (2013), 1 filed a concurring opin-
jon which quoted the FCD('s representa-
ticns at & remand hearing held to ascertain
the FCDO's anthority to continue to repre-
gent Sanchez on his direct appeal:

At the hearing, Rebecca Blaskay, the
First Assistant to the Federal Defender,
explained the FCDO's authority to rep-
resent appellant as follows:

Ms. Hlaskey: Your honor, the Federal

Community Defender Office is not au-

thorized or permitted to expend feder-

al funds in state court proceedings

‘except under very limited circom-

stance [sic], and arguably, a direct

sppeal proceeding such as this one
would not qualify. So as the Federal

Community Defender, Your Honor,

we are not able to aceept appointment

in Mr, Sanche2's cages [sic].

The Court: What is the authorization

for the Federal Community Defend-

er's Offies? What is their scope of
representation?

Ms. Blaskey: Your Honor, we repre-

gent persons—as the Cupital Habeas

{4. The Third Circuit's calendar, available an
its wehsite, reveals that six FCDO removal
cases were orgued in the Third Circuit on
June 25, 2014, As [ will explain below, irre-
spective of how the Circuit ultimately rules on
removal-and-dismissal of a supervisory inqui-
ry into the FCDO'’s candor to this Court con-
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Unit, we represent death sentenced
prisoners in [18 U.B.C, §] 2254 pro-
ceedings in Federal Court, some ancil-
lary proceedinga in State Court, and
we also present [sic] some [18 U.S.C,
§] 22655 Federal prisoners. We are
funded by & grant from the Adminis-
trative Office of the United States
Courts in Washington D.C., and g8
guch, it [«lc] eannot expend federal
money in state coutt proceedings ex-
cept under limited authorized cirenm-
stances.

The Court: You may continue.

Ms. Blaskey: Thank you, Your Honor.
One of the things that I had explained
to Your Honer was thai, previously,
was that the Defender Association of
Philadelphia, which is oor umbrella
organization, has as part of its entity
the Penngylvania Capital Representa-
tion Project, which is a non-profit pro-
ject thet does not use federal funds,
and if Your Honor would like to ap-
point our lawyers, what we would re-
quest is that Your Honor appoeint the
Pennsylvania Capital Representation
Project rather than the Federal Com-
munity Defender,

The Court: Are the lawyers ene and
the same for both?. -

Ms. Blaskey: They-are, Your Honor.
The Court: And what is the funding
of the Penngylvanis Capital Represen-
tation Project? -

Me. Blaskey: Your Honor, that is a
non-profit 501-C3, and it's funded by
private donations and grants,

The Court: And accepting your state-
ment a8 an officer of the court, they

cerning its diversion of federal funding be-
cause the FCDO is supposedly “acting under”
a “federal officer'” when it pursues a private
agends in a court syStem where the federal
povernment has no oblipation, this Court re-
tains the supervisory power to remove the
FCDO from cases.
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are suthorized to represent capital de-
fendants in state court proceedings?
Ms. Blaskey: Yes, Your Honor,
Primarily, as the name implies, we
represent capital defendants in post-
cenvietion proceedings, Since this is
2 direct appeal proceeding, if Your
Honor were to appoint us, we could
accept that as the Pennsylvania Capi-
tel Representation Project.

82 A3d at 996-97 (Castille, C.J., cancur-

ring}, quoting Petition to Withdraw as

Counsel/Appointment of New Counsel

Hearing, 6/21/2010, at 3-5.

With this hackground In mind, 1 proceed
to diseuss the pending Motions.

I1I1. Motion for Recusal
-from Reargument

The FCDO argues that my fecusal is
“raquired” not because of anything relat-
ing to appeliant's cause or appeal, but be-
cause my Coneyrring Opinien commented
upon the eonduct of FCDO lawyers. The
Motion says recusal is required because 1
“attacked” the “integrity, ethics and meth-
ods” of the FCDO, The Motion thus echoes
other recusal motions the FCDO hes filed,

which confuse the dublous conduet of

FCDO attorneys with the cause of their
elients, and suggest that ethically question-
abla] FCDO conduet, if commented upon by
a jurist, requires removal of the jurist
tather tham, for example, better eonduct
by, or removal of, the FCDO as counsel.
1t is a strange position to maintain when
the FCDO iz neither appointed nor re-
tained, but simply enters Pennsylvania

capital cases as part of & pervasive private

agends. I have addressed the central the-
ory before, most recently in my recusal
Opinion in Commonwealth v Farier, 613
Pa, 510, 36 A.34d 4, 20-33 (2012),

The Commonwealth responds by noting
that the observations in my Concurring
Opinion “were not intemperate, unjusti-

Fa. 891
fied, indiscriminate or niade extrajudicially
in the media. Rather they directly reflect
the_goisconduet of eounael for the defen-
dant,” The Commonwealth also notes that
the Motion ighores thet another member
of the Court, Mr. Justice MecCaffery,
joined my Concurring Opinion; & second
Jugtice joined Part II of the Conenrring
Opinion, which proposed remedial briefing
restrictions in light of the FCDO’s ramp-
ant gbuses; a third Justice suggested that
FCDO counsel be reported to the Dise-
plinary Board; and a majority of the
Court joined Justice MeCaffery's Majority
Opinlon, which found multiple arguments
raised by the FCDO on appesal to be frivo-
Jous, The Commonwealth notes that the
FCDO “eannot engage in this type of be-
havior without reasonahly expecting ohaer-
vation or consequetice by the Court” and
the FCDO “should not. be rewarded with
recusal for engaging in conduct designed
to indues a motion for recusal.”

In the subsequent Withdrawal pleading,
the FODO docs not address recusal specif-
jeally. Instead, the FCDO claims that (1)
appellant’a primary eoncern is with resolu-
tion of his resrgument application, and (2)
“sounsel deems withdrawal to be appropri-
ate under all the clreumstances,”

The FCDO Withdrawsl pleading, con-
steved as an Applicstion for Relief seeking
leave to withdraw the prior Motions, is
granted as to the Motion for Recusal
from Reargument. No recusal Motion
remaining before the Court, I have partici-
pated in the Court's.unanimous decigion ta
deny reargument.

IV, Motian for' Withdrawal
of Concurring Opinion
Withdrawal of Motion for Withdrawal
of Congurring Opinion
(Construed oz Motion for
Leove ta_..W@thdmw)
The FCDO's sttempt to withdraw its
Motion for Withdrawal of the Coneurring

APPENDIX 034



892 Pa

Opinion {s more problematic.
Court's per curiam Order of October 3,
2011, noted, the Withdrawal pleading in-
cludes argument, disputing the Court's
July 28, 2011 per ewrigim Order, which the
FCDO had simply violated. Specifically,
the Withdrawa! pleading argues that the
FCDO ig authorized to engage in stafe
eapital PCRA. litigation in advance of fed-
eral habeas corpus proceadings in order fo
exhaust federal hobeas claims. The plead-
ing further declaves that the FCDO's state
court exhaustion activities are authorized
under 18 U.S,C. § 3086A(c), which permits
appointed federal counsel to represent
clients in ancillary matters “appropriate to
the proceedings.” As noted sbove, this
interpretation of the governing federal
statute i= pbjectly mistaken, and indeed is
contradicted by the FCDC's later account
of the statute in its Verified Statement—
ancillary matters cannot precede federal
habeas review, and so litigation of a first
PCRA petition eannot properly be aneil-
lary to a federal court appeintment for
habeas purposes. ’

The Withdraws] pleading next declares
that the FCDO disagrees with the Court's
determination that the information the
FCDO was directed to provide in the Veri-
fied Statement, concerning its activity in
Pennsylvania state courts, was neceasary
to evalzate the FCDO's ancillary motions.
The pleading argues thst the attempted
withdrawal, without leave of Court, “ren-
ders the matter moot” In ‘support, the
FCDO claims that no case or controversy
remains and, in & further collateral attack
upon the Court's July 28 Order, cites the
minority view in Justice Todd’s Dissenting
Statement, Finally, the FCDO collaterally
attacks the Court's July 28 Order by argu-
ing that, even though it was withdrawing
its prior Motions, the Court should vacate
its order on mootness grounds.

As the
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The Commonwealth responds by disput-
ing the FCDO's predicate assumption that
it has the power to unilaterally withdraw
Motions this Court took under advizement
and addressed in our per curigm Order,
The Commonwealth argues that withdraw-
al of the FCDO’s mation will not put an
and to the FOD('s demonstrated sbusive
litigation tactics in state courts; withdraw-
al of tha FCDO from unauthorized state
conrt litigation is the only way to eliminate
those ongoing abuses. - In -addition, the
Commonwealth notes that the FCDO
opinion that withdrawal is “appropriate” is
frmmaterial, sines that question is for the
Court; and, in any event,. the Commen-
wealth does not withdraw its Motion for
Sanctions, which is preémised upon the
FCDO's two ancillary Motions being frivo-
lous. Respecting the FCDO's digputation
of the propriety of the July 28 order, the
Commonwealth notes the FCDO’s failure
to request reconsideration or a stay, and
its choice instead to violate the Order and
file a “Withdrawal” which “stat{ed] that
this Honorable Court’s order is wrong and
that they do not wish to litigate why.”
Respecting the FCDO's mootness asser-
tion and its request to vacate the Order,
the Commonwaalth again notes the pen-
dency of its Motion for Sanctions. The
Commonwealth adds that the FCDO'a Mo-
tlons, which ave frivolous, nevertheless re- -
quired the Commonwealth to expend time
and money to prepare replies.

The Commonwealth.also challenges sub-
stantive arguments.in the FCDO's With-
drawsl pleading, . -The, Commonwealth’s
argument anticipates the view of the feder-
al restrictions eventually acknowledged by
Attorney Skipper in his subsequently-filed
Verified Statement, because it is the only
plausible view: e, the FCDO i3 not au-
thorized, by virtue an appointment in fed-
eval hobegs matters, to litigate capital
PCRA petitions and appeals in advance of
foderal hebens under a federal statute al-
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lowing for appeintment to pursue matters
“ancillary” to federal hobeas proceedings.
The Commonwealth, like the FCDO and
Judge MeLaughlin, also identifies Harbi-
son v, Bell as controlling, since Harbison
held that the proper interplay of state
collateral review and federal hobeas review
of state convietions means that federal An-
heas appointment and representation iz ap-
propriate only after state proceedings have
concluded. Thus, Section 3599(e) only au-
thorizes “federally funded counsel” to
“pepresent her clent in ‘subsequent’
stages of available judicial proceedinge.”
The Harbison Court emphasized:
State habess is not a stage “subsecuent”
to federal habeas, Just the opposite:
Petitioners must exhaust their claims in
state eourt before seeking federal habe-
as relief. See [28 US.C] § 2254(bX1).
That state postconviction litigation
sometimes follows the initiation of feder-
al habeas hecause a petitioner has failed
to exhanst does not change the order of
proceedings contemplated hy the stat-
ute, FN7

FN7. Pursuant to B 359%{e)'s provision
that counsel may represent her client in “ath-
er appropriste tmotions and procedures,” &
district court may determine on a case-by-
case basis that it is appropriate for federal
counset to exhaust a claim in the course of
her federal habess representation, This is
nat the same as classifying state habeas pro-
ceedings as “avallable post-conviction pro-
cess” within the meaning of the statute.

556 U.S. at 189-90 & n. 7, 129 S.Ct, 1481,

The Commonwealth adds that the
FCDOs description of a more expansive
statutory authority in its Withdrawal
pleading—a position the FCDO has now
sppavently reprised in the cases it re-
moved to federal court—was rejected by
the U.8. District Court for the Hastern
District of Pennsylvania 17 years ago, in 4
memorandum decision in Wilson v. Horn,
1997 WL 137343, at *5 (E.D.Pa.1907),
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which held: “[A] motion for appointment
of counsel filed under [the former version
of Section 35991, before. atate habeas pro-
ceedings have been coinpleted, does not
permit qualified federally appointed coun-
gel to represent a client in state habeas
proceedings at foderal expense. Federal
jurisdiction may not be invoked as a chell
to trigger federal funding of state habeas
proceedings.” The Commonwealth notes
that appellant's PCRA appeal counsel,.
FCDO Attorney Dunham, was the lawyer
who pursued and lost the shell-game argu-
ment in Wilson. In its relief paragraph,
the Commonwealth requests a Rule fo
Show Cause requiving the FCDO to ex-
plain why it should not be held in_contempt
for flouting the Court’s July 28 order.

The FCDO cites no authority for its
aesumption that it ean unilaterally with-
deaw pending Motions this Court has tak-
en under advisement and acted upon, or
for its related assumption that it may ig-
nore the Order of the Court acting upon
those Motions. In'addition, the Withdraw-
al pleading containa- hyguraent disputing
the Clourt’s authority and addressing the
FCDO's authority to appear in state court,
snd it requests relief from the Order.
Turthermore, according to the FCDO it-
self (in opposing the Commonwealth's ini-
tial request for sanctions), its Motions
“yging logitimate points for consideration.”
" Answer to Motion for Sanctions, 4.

The question of whether the Court
ghould direct an administrative accounting
of the FCDO's activities in Penneylvania
state rourts and its authority to appear in
ouwr courts in order to dispose of the
FCDO's initial encillary Motions was re-
golved by the July 28 per curigm order,
which became final cnee the FCDO did not
seek reconsideration. FCDOQ counsel was
ordared to provide the information neees-
gary to determine the FCDO's Motons
and the Commonweslth's responsive Mo-
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tion seeking sanctions. It is nof for a
litigant. or his atterney to say whether a
Court order is “necessary” or whether a
matter, taken under advisement by the
Court, has become moot, or whether coun-
sel's slant on mootness authorizes and al-
lows counsel to defy an unambiguous
Court order. In addition, the FCDQ's
mootness argument was mistaken since it
ignored the Commonwealth's responsive
Motion for Sanctiona.

Under the circumstances, there ig no
basis to allow the FCDO to withdraw the
Motion to Withdraw Concurring Opinion,
as of right. Nor, construing the With-
drawal pleading as a request for leave to
withdraw, has good cause (or any cause)
been shown to grant such a request. The
Motion to Withdraw made very serious

allegations concerning the propriety and

aceuracy of my Concurring Opinion, and
made definitive material assertions of fact
in support of the allegations. As the
FCDO itself admitted, the subject com-
cerned an important issue: the propriety
of the FCDO's pervasive conduet and
agenda in Penneylvania capital cases. No-
tably, the FCDO's initial allegations went
uncorrected in its Withdrawal pleading,
and those claims remain uncorrected, ex-
cept for Attorney Skipper’s non-case-8pe-
cific admission that Attorney Wiseman's
prior representation that the FCDO was in
full compliance with federal rules and reg-
ulations wes untrue, The Withdrawal
pleading served other purposes, while dis-
puting the per curiom Order the FCDO
had ignored, and seeking ita vacefur.

Furthermore, Attorney Skipper's Veri-
fied Statement validates the Concurrving
Opinion’s concerns with the propriety of
the FCDO's use of federal taxpayer fund-
ing to support its pervasive private sgenda
in state capital proceedings—inchading in
this cose. The Verified Statement also
raises concerns with the accuraey of aver-
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ments in the Withdrawal pleading, since
the account of the FCDQ's statutory au-
thority and state cotirt conduct related in
the Verified Statement is materially differ-
ent from the account of the PCD(Q’s “aneil-
lary” authority and state court conduct
alleged in the Withdrawal Motion, and the
latest, shifting FODO dceount is different
gtill from Attorney's Wiseman's initial ac-
count respecting the FODO's conduet in
Pennsylvania capital cases, The With-
drawsl pleading also was filed only after a
significant cornmitment -of the Court’s re-
gources. Finally, the Commonwealth was
put. to the time and expense of formulating
responzes and its regulting Motion for
Sanctions was not negated by the FCDO’s

violation of the Court's order and its stra-
tegie fillng. _

For these reasons, the “Withdrawal”
pleading of August, 22,2011, construed as
an Application for Relief secking lesve to
withdraw the prior Motions, is denied as
to the Motion to Withdraw Concurring
Opinion, and I will now proceed to dispose
of that Motion on the merits.

V, Motion to Withdraw Coneurring
Opinion (FCDO Procedural
Claims)

A. Fuyll Court Referral

In the title of its Motion, the FCDO
adverts to referval to the full Court, but
the FCDO makes no further reference or
supporting argument in the actual Motion
itself. The request.is subject to denial on
that ground alond, “T7will not burden the
Court with & referral of my own accord,
given both the gtriking number of frivolous

arguments in the Motion, and its overall

obvious lack of ment'

B. Supreme Cmm-t Intermt Opemtmg
Procedures (I OP.q)

The FCDO first alleges that withdrawal
of my Coneurring Opinion is raquired be-
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cause it “is not a proper coneurring opin-
fon” under SBection 4(B)2) of the Court's
I0Ps.*® The FCDO cites the IOP “defini-
tion” of & eoncurring opinion and then
alleges that, because my Concurring Opin-
fon joined the Majority Opinion, it mugt be
withdrawn. Motion, 1, 28. The Common-
wealth responds that the FCDO misreads
the IOPs, which ereate no substantive or
procedural vights; that the Rules of Ap-
pellate Prosedure do not permit the relief
the FCDO seeks; and the FCDO citea no
anthority supporting the relief it sesks.
. The Commonwealth {s corvect; this FCDO
argument is frivolous.

The FCDO misapprehends the text and
purpose of the TOPs, Pirst, as the Com-
monwealth notes, the FCDO fails to ac-
knowledge I0F Section 1, which provides:
“This manual of internsl operating proce-
dures ig intended to implement Article V
of the Conatitution of Pennsylvania, statu-
tory provisions, the Pennsylvania Rules of
Appellate Procedure and the customs and
traditions of this Court, No substantive or
procedural rights are created, nor are any
such rights diminished.” The IOPs create
no rights, Second, nothing in the eustoms
and traditions reflected in the YOPs pur-
ports to discourage, much less bau, joining
concurrences, Indeed, Section 4(B) of the
I0Ps, the only subsection the FCDO cites,
addresses only the “labeling” of opinions;
it does not address or restrict the filing of
apiniona, Third, what the FCDO ealls a

15. The Court has since amended the IOPs,
effective February 8, 2013, The new IOPs
make no material alterations to the provisions
at issue,

16. Indeed, there is mothing in the Y0Ps, or
logic, to prevent the author of a majority
opinion from filing a separate concurring ex-
pression. See, £.g, Commonwealth v, King,
618 Pa. 405, 57 A3d 607, 633 & n. 1 (2012)
(Saylar, I., specially concurring in case where
Mr. Justice Saylor authored majority opinion;
citing examples of similar expressions),

gubsection “defining” a “concurring opin-
ion” in fact is a provision that is merely
entitled “Coneurrences and Dissents.”
The subseetion diseusses and distinguishes
the variety of responsive opinions prem- .
izad upon the positions of the expreamions

with respect to the overall mandate; the
subsection does not purport to ban respon-

sive opinions, much less does it ban joining .
conenrrences. Finally, the FCDO% argn-

ment also misreads the select portion of

the IOP it quotes: "An opinion is & ‘con-

curring opinion’ when it agrees with the

result of the lead opinion: -A Justice who

agrees with the result of the lead opinion,

but doas not agree with the rationals sup-

porting the lead opinion, in whole or in

part, may write 4 separate ‘concurring

opinion,' " This provision merely records

the Courl’s “custom and tradition” that a

“conenrring opinion” is one that “agrees

with the result of the lead opinion,” which

my Conewrring Opinion expressly did.

There are other types of concuxrences,

which do not agree with the lead opinion’s

reasoning—hence the second sentenee—

but, they are not the only customary con-

currences,® ]

The FCDO notion of “banning” jolning
coneurrences is ludidrous; indeed, such
opinions are comman Justice Samuel A,
Alito’s coneurrence to the per curie opin-
ton In Bobby v. Vast Hook, 558 US, 4, 13—
14, 130 &.Ct. 13, 175 L.Bd.2d 265 (2009),
respecting the Hmited relevance of the

17. A law review articlé by the Honorable Di-
ane P, Wood, Judge of the U.S. Court of
Appeals for the Seventh Circult, describes the
various types of responsive opinions avallable
to appellate judges, and the purposes they |
serve. See Diane P, Wood, When to Hold,
When to Fold, and When to Reshuffle: The Art
of Decisionmaking on. o MultiMember Court,
100 Cal. L.Rev, 1445 (2012). My Concutring
Qpinion fits squately within the tradition de-
seribed in Judge \_Nood"é article.
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American Bar Association (“ABA”) guide-
lines for defense counsel in capital cases,
which I further discuss below, was a join-
ing coneurrence, [Likewise, the Cowt's
decision two years ago in Miller v Ala-
bama, — U8, —, 132 B.Ct, 2465, 183
L.Ed.2d 407 (2012), coneerning the consti-
tutionality of mandatory life sentences
without the possibility of parole for juve-
nile murderers, included a concurrence by
Justice Stephen Breyer, joined by Justice
Sonia Sotomayor, which began by stating,
as- my Coneurring Opinfon did, that he
joined the Court’s opinion “in full.”

The FCDO request to withdraw my
Concurring Opinion, based upon a4 misap-
prehension and misrepresentation of the

Court’s 10Ps, is dismizsed as_frivolous.

Under no construetion of the I0Ps is with-
drawal of an opinion required or author-
ized on the grounds the FCDO states; and
nothing in the IOPs can remotely be read
23 taking the nonsensieal position of for-
bidding a joining concprrence.“

VI. The Merits—FCDO
Substantive Claims
A Alleged Unworranted ond Une
Jounded Accusgtions in Concur-
rence

Turning to its “merits” argument, the
FCDO elaims that my Coneurring Opinion
ghould be withdvawn because it makes
‘unwarranted and unfounded accusations
against the FCDO.” The FCDO identifiea
three sub-points to this ¢laim: (a) the Con-
curring Opinion allegedly reveals “misper-
ceptions gbout the role and responsibility

18, Later in its Motion, in discussing frivolous
claims, the FCDO posits that ** ‘Frivolous’ is
often in the eye of the beholder.” Motlon, 6,
7. The FCDO ls wrong. The measure of what
is frivolous iz objective. See, e.g, Pa. R Prol.
Conduet 3.1 (Bxplanatory Comment) (cem-
paring Pennsylvania Rules to Code of Profes-
sional Responsibility), An argument, such as
the one In text, which misapprehends or mis-
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of capital post-convietion counsel”; (b) the
Concurring Opinion allegedly makes un-
founded assertions abeut particular actions
talken by the FCDO; “and (¢} the Coneur-
ving Opinion allegedly was “incorrect” to
suggest that the FCDO may be misusing
federal funds to support its state court
capital agenda because, in fact, “thse FCDO
4s in full compliance with applicable ad-
ministrative rules and regulations and has
a separate souree of funding to support its
[litigation in] state court.” Motion, 2-3
{eltation omitted). I will address the third
argument flret because the FCDO does =0,
and because the assertion that my Concur-
ring Opinion was incorreet on this point
was the subject of this Court’s Orders of
July 28 and October 3, and Attorney Skip-
per’s Verified Statement. I have already
explained the particulars of the FCDO's
claim that I was incorrect snd the conftent
of tha Court's responsive Orders; I have
explained the Commonwealth's response;
I have summarized and analyzed the con-
tents of the Verified:Statoment; and T
have summarized other matters beaving
upon the guestion-of the- FCDO's authori-
zation to pursue its private capital agenda
fn state court, and the propriety of divert-
ing federal funding to suppart the agenda.

1. FCDO'’s Misuse of Federal Funds fo
Litigate in State Court

The Verified Statement admits that At
torney Wisemaw's initial, unqualified rep-
resentetion that FCDOQ activities in state
court were i full compliance with federal
restrictions was false!® - The FCDO ad-

represents the only authority cited, i frivo-
lous, )

19, The initinl averment of full compliance
quoted from an identiéal averment the FCDO
made in Commonwealth v. Hill, 609 Pa. 410,
16 A3d 484, 490 (2011). The averment in
Hill, made by the FCDO in speclfic response
to the Commonwealth's questioning the pro-
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mits that ita “allocation of costs” in uniden-
tified prior cases viclated federal adminis-
trative rules and regulations. Again, the
FCDO does not provide the relevant rules
and regulations, identily the cases where
the violations oceurred, or deseribe the
nature and extent of the violations. In
addition, as I have described shove, the
FCDO has resisted any inquiry into the
partieulars of its funding, in & series of
cases it has removed to federal court, de-
laying countless Pennsylvania capital mat-
ters where itg only involvement is as a
consequence of its private death penalty
agenda, and the delay ia a direet product
of that agenda.

The FCDO's war on its ethical duty of

eandor to the Court aside, the fact remains
that, a8 T have also carefully explained
above, the averments in the Verified 3tate-
ment convey that the FCDO's diversion of
federal grant funds to finance and pursue
its private agenda in Pennsylvania state
caurts in capital cases has been pervasive
and continning, and embraces its ecommit~
ment of extensive resources to gbusively
litigate this capital case both at the trial
level and on appeal.

It iz epparent that the FCDO long ago
decided that it would divert federsl funds
to exhaust claimg in initial PCRA petitions
in eapital cases, in advance of litigation of
federal habens corpus petitions, and with-
out federal court-authorization. This ac-
tivity occurred (and presumably continues
to occur, given the averments made in the
Varified Statement) notwithstanding the
FCD('s eventual eoncession that it cannot
properly devote federal gramt funds to
state court litigation absent federal court
appointment for that specific purpose, and
only in matters subsequent and ancillary

priety of the FCDO's state court faray in that
case, is no less problematic a misreprasenta-
tlon to the Court.

to actual litigation of a federal habeas petl-
tion. ‘This means that federal funding can-
not be employed by a private entity like
the FCDQ to pursue its private agenda to
“axhaust” claims-in fivst capital PCRA pe-
titions, since these are matters which, by
definition, are litigated in advance of feder-
al hobews review. Harbison, 656 US. at
186-90, 129 S,Ct. 1481," The FCDO's ac-
tivity also oceurved notwithstanding that,
as noted suprg, a federal district court
long ago specifieally rejected its erronecus
theory that federal habeas jurisdiction
conld be employed s a shell to trigger the
expendilure of feders] funds, Wilson v
Horn, 1997 WL 187843, at *b (E.D.Pa.
1697} e

In my Concwrring :Opinion, I noted
that the seope of the. federal resources
“Jeployed here, not to ensure & fair trial, -
but to try to prove that a presumptively
competent trial lawyer was incompetent,
is simply perverse.” I noted that, in this
collateral proceeding (invelving but one
of the defendant's three capital murder
convictions), the FCDO “devoted, at a
minimum, five lawyers, an investigator,
multiple mitigation specialists, and multi-
ple experts to the project. It inundated
the PCRA court with prolix pleadings, in-
cluding trivial and frivolous claima inter-
mixed with more serious issues; it de-
ployed multiple lawyers at hearings, who
then attempted to conduct multiple and
redundant examinstions.” I further not-
ed that the commitment of manpower
slone was “beyondremarkable” I also
deserihed  the heavy burden on this
Court arising from the sbusive Brief the
FCDO filed in this..Court, Spolz 18
Add at 332-33 (Castille, C.J., concurring,
joined by MeCaffery, J).1

20, The California Supreme Court, citing my
Concurring Opinion, has recognized that abu-
sive pleadings and briefs in capital habeas
cases in that forum “have created a signifi-
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Ag noted, the FCDO initially responded
theongh Attorney Wiseman, claiming that,
leaving aside the delay and obstruction
arising from its commitment of resources
and manner of litigating this case, I waa
incorrect to suggest that there was an
issue respecting federalism because, ac-
cording to Attorney Wiseman, the FCDO
financed this extensive litigation, and in-
deed financed all of its state court capital
PCRA litigation, with purely private funds,
The Verified Statement now admits that
Attorney Wiseman's representation was
false. In fact, there is nothing in the

Verified Statement that calls into question

the aceuracy of my observatione concern-
ing the propriety and effect of the commit-
ment of federal resources, derived from
taxpayer revenus, to fund this sort of ac-
tivity. Indeed, if anything, the situation is
far move troubling. Thig is go because the
FODO's averment that its activities here
wara properly gncillary to orders issued by
Judge Munley—which implies that it legit-
imately supported its_obstructionist foray
here with federal funds—is mistaken.
This fact, in twrn, places the FCD{O's ve-
fusal to show that it has not misused feder-
al funds in this case, or in other capital
PCRA matters, in a more revealing light.

As I noted at the ontset of this Opinion,
the FCDO, obviously employing federal
funds, has made itself into the de focto

cant threat to our capacity to timely and fairly
adjudicate such matters,” and has taken cor
rective measures. [n re Reno, 53 Cal.dth 428,
146 Cal.Rptr.3d 297, 283 P.3d 1181, 1246
(2012) (addressing serial petittons). The Reno
court added:

Some death row inmates with meritorious
legal claims may languish in prison for
years waiting for this court's review while
we evaluate patitions raising dozens or even
hundreds of frivelous and untimely claims.

We are not the only state court of last resort

concexned that abusive exhaustion petitions
threaten the court's ability to fanction.
(See Commanweaith of Pa. v. Spotz {2011),
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statewide capital defender, involving itself
without eourt appointment or approval in a
vast numbey of capital PORA matters. In
that seff-appointing role, it insists, it is
anawerable to no Pennsylvania authority—
not even to this Court, which supervises
the practice of law, and has a special vole
in capital eases, The vast number of first
petition capital PCRA matters in which the
FCDO has involved itself, the restrictions
of federal law coneerning the use of federal
funding, the FCDO’s initial, mistaken aver-
ments respecting what comprises propet
activity “sncillary” to federal kabeas ap-
pointments, and the reperted statement of
the President of the Defender Association
all indicate that the FCDQ's diversion of
federal funding has been deliberate, caicu-
lated, substantial and longstanding—and
all in support of what can only be de-
seribed as its private “agenda.” Whatever
the specifics may be, the FCDO's claim
that my Concurring Opinion should be
withdrawn becauge I was “incorrect” ve-
specting the FCDO’s misuse of federal fax
dotlars is frivolous. ...

The FCDO's latest. averments to this
Court portray it as a hybrid organization
which may sppear at will to pursue its
private sgenda in capital cages in Pennsyl-
vania, state courts; s6:1ong as it nses only
private grant money to.do so. In practice,
85 the Verified Statement admits, the

610 Pa. 17, 171, 18 A3d 244, 336 {conc.

opn. of Castifle, C.J.) [estimating that the

tlme requlred to evaluate an abusive post-

convletion petition in capital cases renders

the Pa, Supreme Ct. “unable to accept and

veview about five discretionary appeals™l.).
Id. at 1246-47,

21. 1In terms of the FCDO’s_continuing lack of
gendor, 1t bears repeating that the FCDU s
Withdrawal pleading was not premised upon
taking responsibility ‘and admitting that this
perticular argument derived from Attorney
Wiseman's central factual misrepresenta-
tion—-a misrepregentation the FCDO has
made to the Court before, See Hill, supra.
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FCDO has not properly managed this sup-
posedly AO-approved hybrid arrangement;
instead, its activities here, including the
pevere negative effects my Concurring
Opinion deseribed, were supported by &
diversion of federal funding, a diversion
not approved by any authority the FCDO
hss identified, or can identify. Moreover,
the FCDO most recently sings a different
tune in federal court—one which echoes
the claim of the President of the Defender
Asgociation and Attorney Skipper's initial
¢laim that the organization in fact has been
subsidizing its piivate state court anti-
death penalty agenda with a diversion of

faderal grant funds all these years, in or-

der to exhaust the clalms of possible, fu-
ture foderal hobeas clients, Irrespective
of the FCDO song of the day, the tune
remaing the same: the FCDO's pervasive
activities in Pennmylvania capital cases

9, Alleged Misperceptions aboul the
Role of Capital PCRA Defense
Counasel

The FCDO'% claim that my Coneurring

Qpinion misperceives the role of capital
PCRA defense coungel embraces & number
of sub-arguments. Specifieally, the FCDO
tales igsue with my comments on: the
prolix_and frivolous claims raised in ita

appeal Brief here and the commitment of
federal resources to litipate the PCRA
matter below; the burden the FCDO's
litigation agenda in capltal cases places
upan Pennsylvania eourts; and the delays
caused by the FCDO agenda. Reapecting
the sheer number of claima raised and its
cotnmitment of resources, the FCDO cites
primarily to the “Guidelines” of the Ameri-
can Bar Assoclation (FABA™) as reported
in a 2008 law review article. From this
purported authority, the FCDO derivea
the eentral proposition that capital PCRA
counsel on appeal are ethically required to
litigate “pll issues” counsel deem “arguably

meritorious”—even if those eclaims were
“previcusly presented.” + Motion, 5. On the
question of the hedrock ethical prohibition
apainst rafsing frivolous claims, the FCDO

eavalierly declares that  ‘frivolous’ is often

in the eye of the beholder.” Respecting
this case, the FCDO agserts that the 70—
plus claims and sub-claims it raised in its
Brief “meet both the ‘arguably mevitori-
ous’ standard of the ABA Guldelines, and
the standard of the Pennsylvania Rules of
Professiong! Conduet, 4.e, that a lawyer
not raige a claim ‘unless there ia a basis in
law or fact for doing so-that is not frivo-
lons, which includes o good faith orgu-
ment for an extension, modification or
reversal of existing law.' " Motion, 7 (em-
phasis by FCDO), On the question of
delays, the FCDO says that its tacties are
not part of a strategy of delay, but rather,
always derive from its estimation of the
needs of individuel clients.

Before turning to these individual objee-
tions, it bears noting that any evaluation of

 these arguments for withdrewal ia affected

by the fact that the FCDO forwards them
in a pleading that claimed that its state
court activities were supported exclusively
by private funds, a claim the FCDO has
ginee admitted was erronecus, Again, my
Conewrring Opinion ‘did not merely de-
geribe the FCD(Ys Brief and its extensive

. commitment of resources in this case, but

did so in the context of & discussion of the
propriety of s commitment of federal tax-
payer dollars to support the sort of abu-

sive litigation effort and tactics employed

fiere and in other cases where the FCDO
acts pursnant to its private agenda, The
federalism context for the concerns I ad-
dressed remain, therefore, irrespective of
the FOD('s current objections to my com-
mentary on its conduct,”

A, - Delays Caused by the FCDO~

Remarkably, the FCDO forwards its ob-
jection to my commentary on ity role in
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eropting delay in capital PCRA matters
without onee addressing, or attempting to

in Commonmealth v, Dougherty, 405 GAD.
That federal motion, among other things,
complained of delays in Pennsylvania capi-
tal casas, falsely claimed that the “inordi-
nate delays” were the fawlt of the Penn-
gylvania Supreme Court, and baselessly
acensed the Court of being “incapable of
managing its capital docket” The re-
uested relief was to allow Dougherty to
bypass the Supreme Court altogether. In
forwarding that broad accusation embrac-
ing all Pennsylvania capital cases, the

. FCDO failed to acknowledge its own de-

liberata role in delaying innumerable eapi-
tal cases, including cases the FCDO spe-
cifically lsted in the federal motion as its
“proof” of the Court's supposed inepti-
tude, ~Thus, my diseussion of delays
caused by the FCDO oceurred in the con-
text of o diseussion of the blatant misrep-
regentations the FCDO made in Dougher-

ty, as well as the gratultous burdens
placed wpen the Court by ghusive briefs

like the ons the FCDO deliberately filed
in this case-burdens which necessarily de-
lay all other matters, capitel and non-capi-
tal. See Im re Reno, 55 Caldth 428, 148
CalRptr3d 207, 283 P.3d 1181, 1246-47
(2012), My discussion of multiple cases
where FCDO litigation strategies unques-
tionably caused substantisl FCRA delay
was precise, detailed, and accurate.

Parenthetically, as I noted at the outset
of this Opinion, I am not the only jurist to
comment, upon the gubstantial delays that
result once the FCDO puts its private
agenda into motion. One of the cases
discusged in my Concurring Opinion, re-
specting FCDQ delay tactics, was Com-
monwealth v Abdul-Salaam, 606 Pa. 214,
996 A2d 482 (2010). After yet another
FCDO state court delay in that cage, see

22. Brady v. Maryland, 373 U.S. 83, 83 S.Ct.

defend; the global faderal motidn it filed ™

Commonwenlth v. Abdul-Salawm, 615 Pa.
207, 42 A.3d 983 (2012) {per curiam deci-

sib_ﬁ_ n'n_thifd_PCRA'peﬁﬁon);'Ahd\Il=Sa" ettt i e e e e e s tee o e e e

laam finally proceeded to a merits disposi-
tion of his federal habess petition, and
Judge Jones of the Middle District noted
the delay caused by Abdul-Salaam's law-
yers, who “are at bottom gaming a system
and erecting roadblocks in aid of a singular
goal—keeping Abdul-Salaam from being
put to death. The result has heen the
meandering and even bizarre course this
case has followed. Its'time on our docket
has spanned nearly el ‘of our service as a
federal judge—almost twelve years," Ab-
dael-Salaam v, Beard, 2014 WL 1653208,
at *78, The attorneys of record in Abdul-
Salagm . Beard are the FCDO and Mi-
chael Wiseman. Abdul-Salaam’s judg-
ment of sentence became final in 1996; the
FCDO or ita predecessor organization has
gince representad Abdul-Salaam on three
PCRA petitions, two preceding the FCDO
being appointed for federal habeas pur-
poses, and all causing substantial delay.

Ancther point. respecting Abdul-Sa-
laam's federal hobsas petition warrants
mention, since it i8 of a kind with the false
aceusations and tactics used by the FCDO
in Dougherty. The tyia] prosecutor in Ab-
dul-Salaam was J. Michae! Eakin, who
was later elected a Justice of this Court
{znd has nevey participated in any appeal
involving Abdul-Salaam), The FCDO
took the bald fact of Justice Eakin’s for-
mer service as a prosécutor and conjured
a geurrilous sceusation that, in denying
velief on a Brady daim® on Abdul-Sa-
laam's first PCRA appenl, the Pennsylva-
nia Supreme Court sought only to shield
Justice-clect Eakin; that, in rejecting the
FCDO%s later attempts to relitigate the
same basie elaim, we demonstrated a biss
against the FCDO and its “olient”; and, a8

1194, 10 L.Ed.2d 215 (1943},
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a result, no federal couwrt deference was
due to this Court’s decisions. Judge Jones
gummarily rejected the FCDO's attempt
to negate the role of this Court, noting:
“Al} of these speculative assertions relative
to bias are meritless. Abdul-Salaam and
his counasel's suggestion that the Pennsyl-
vania Supreme Court was anything but
professions] snd unbiased in its review
and disposition of the issues is without
foundation and in no way & justification for
bypassing AEDPA [Antiterrorism and Ef-
fective Death Penalty Act of 1996, 28
URC. § 2241(d)] review of the state
court decision at hand.” Abdul-Salaam v
Beard, 2014 WL 1658208, at *23. In the
beholding eye of the FODO, the shject

baselessness of a claim i3 no reason not to

invent and pursue it.

The FCDOs current complaint about
my discnasion of its delay tactles address-
es cases in isolation, in an attempt to jus-
tify its substantial delay in each ease,
But, that FCDO quibbling, of course, hega
the relevant point: whether lengthy de-
lays in individual cases were #jyatified”
from the perspective of the FCDO private
agenda or not, the FCD(O's strategy and
tactica unquestionably were the cause of
the delays—not this Court's alleged in-
competenca or dereliction, as the FCDO
seurrilously alleged in Dougherty. No au-
thorized entity appointed the FCDO to
enter these cases where its appesrance,
pursuant to {ts private agenda, is invari-
ably followed by years or decades of de-
lay. Nothing the FCDO says concerning
the delays it has caused alters the fact of
the delays, or the fact that delay is a per-

vasive feature of FCDO litigation, when it

suits its agenda.

My Conewrring Opinion did not purport
to be an exhaustive accounting of the de-
lays the FCDO has achieved in pursuing
its global agenda in capital cases. Take,
for example, Commonwealth v. Edmiston,

which appears on the list forwarded by the .
FCDO in its federal motion in Dougherty,
and which has since been decided, Edmi-
ston was delayed because the FGDO belat-

‘adly filed a motion for DNA testing in the

context of & perial PCRA petition, years
after the serial petition was filed and years
after the DNA testing statute was enacted.
Predictably enough, the FCDO filed the
motion only as its serial PCRA petition
was approaching decision. In reviewing
the timeliness of the belated DNA testing
motion on appeal, we held that: “our own
veview of the record and circumstances
surrounding [Edmiston’s] post-conviction
DNA testing request leads to the conclu-
sion that this motion was untimaly a8 &
matter of law and was. forwarded only to
delay further the execution of the sen-
tence.”. Commanweaith v. Bdmiston, 619
Pa. 548, 66 A.8d 339, 867 (2013).

Or, take the cageof COraig Murphy,
which tellingly was not included in the list
appended to the false FCDO motion in
Dougherty. That is" beceuse Morphy's
judgment of senterict wag affirmed by this
Clourt nineteen yeavk -bgo, see Common-
waalth v, Murphy, 540 Pa, 818, 657 A2d
927 (1095); and we affirmed the denial of
relief on Murphy's of-right PCRA petition
fifteen years ago. 'Commonaealth v. Mur-
phy, 559 Pa. 71, 739 A2d 141 (1998). The
FCDO has been representing Murphy ever
gince, and the case has not yet even pro-
ceeded to a declslon in the federal district
court. It sppears, from review of the fed- ~
aral PACER docket, that a fully-briefed
habeas petition has been pending for more
than thirteen years; the last activity not-
ed—Murphy’s response to the Common-
wealth’s response to his presentation of
new authority—occurred on October 10,
9001, Ses Murphy. 4. Horn 2:00-cv
03101, o

While the Murphy case lay dormant,
with the judgment of sentence of death
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effectively subject to permanent federal
injunction without resson, in 2006, the
FCDO pursued a serlal PCRA petition in
state court, which was denied, and this
Court affirmed the denial on time-har
grounds in 2009, Commonwealth v, Mur-
phy, 601 Pa. 3, 970 A2d 426 (2000) (per
eurizm ). There is no indication on the
PACER docket that the FCDO ever: filed
a motion requesting a decision on the ho-
bens petition; complained to the judge
‘about the inaction; complained to the
Third Circuit about the federal delay and
inaction; apprised the district court of its
foray into state court in. 2006 to pursue a
serial PCRA petition; or apprised the
court of the result of that foray in 2009.
Whers is the motion of faux-outrage from
the FCDO—which is actually appointed as
counsel far Murphy for habegs purpoeses-to
the federzl district court judge or to the
Third Circuit complaining of the uncon-
- acionable faderal eourt delay in Murphy?

Or, consider this ecase. Over two
months before filing its Withdrawal plead-
ing, the FCDO fited a 392-page habeos
petition in federal district court on appel-
lant's behalf, A review of the federal PA-
CER docket revesls that, as is typical, the
" FCDO then moved to stay that petition,
noting that appellant was pursuing a
PCRA sttack on his noncapital homicide
conviction arising from Clearfield County,
which formed the basis for an aggravating
cireumstance in his three capital murder
cases. Once the state collateral affack
upon the Clearfield County comviction
proved unsuccessful earlier this year, the
FCDO filed motions to reactivate appel-
lant’s other two capital habess matters,
bat not this one. Called upon by the
federal distriet court judge to explain its
lapse, FCDO lawyers claimed that they

23, The FCDO does not state whether it ever
corrected its false averments in the Dougherty
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“were under the erroneoms assumptlon
that the proceedings in this case had been
stayed on both the pending Clearfield
County state conrt proceedings and the
abuence of a final determination of [appel-
lant’s} resrgument motion that remains
pending before the Pennsylvania Supreme
Court., Counsel were wrong.” Spoiz v
Watzel, Noi 3:02-CV-0614 (Petitioner’s
Response to the Court’s July 16, 2014 Or-
der).

These examples further confirm the de-
liberate falsity of the FCD('s allegations
about, this Court, which it forwarded in the
federal motion in Dougherty, in an attempt
to secure =z state ecourt bypass. The
FODO's current complaint about my Con-
eurving Oplnion ignores the context of its

seurrilons federal motion in Dougherty and
E—————

thig gemonstrates another distressing lack

of candor,® .
QL candor.

My commentary on FCDO tactics is not
intended to snggest that capital defendants -
cannot avail themselves of legitimate pro-
eedures. But, if a defendant s interested
in avoiding delays, there is nothing to keep
him from going forward seoner. For pur-
poses of the FCD®s current complaint
that my Coneurring Opinion was wrong to
comment on its Eervasive conduet in caus-
ing delay, the FCDO well knows that T
gpoke in the context of the FCDO s false-

hoods in Dougherty. My Concarring

Opinion remains true: “the FCDO “obvi-

ously has no fized -position on delay.”

Rather: o
When delay advances their global litiga-
tion strategy, they do their best to grind
state courts to a halt, as with their prolix
pleadings and sbusive briefing Tn thS
case, and their more extreme conduet
and/or misconduet in cases like Banks,
Abdul-Salaam, and Bracey, When faux

motion,

APPENDIX 045




COM. v. SPOTZ

Pa. 903

Ciie m 99 A3d 866 (Pa, 2014)

ontrage about the delays their overall
strategy necessarily induces serves their
purpose, they forwsard that claim, aceus-

ing Pennsylvania courts of ineompetence .
or laziness, their argument unencum-

hered by concerns for accuracy, honesty,
and candor,

Commonweolth v. Spotz, 18 A3d at 34849
(2011) {Caatille, C.J., concurring, joined by
MecCaffery, J.). Because the FCDO disin-
wenuously falls to come to terms with the
falze position it formaily staked ont in
Dougherty, this ground of complaint con-
cerning my Conewrring Opinion 8 con-
temptible,

Similarly digingenuous is the FCDO's
current allegation that my Concurting
Opinion faulted it for merely seeking to
expedite review in certain cages. Motion,
at 24, My discussion of those expedition
requests wes in the context of the overall
purden placed upon the Court by the
FCDO's federally-financed private litiga-
tion agends. Indeed, the discussion fol-
lowed immediately efter I posed these
questions:

Does it comport with prmclples of feder-

alism for lawyers financed by the federal

courts to so affect a state Supreme

Court’s docket? Does it comport with

principles of federalism for the federal

courts to finance a group to enter state
capital cases at will and pursue an agen-
da that inundates the PCRA conrts and
this Court with abusive pleadings and
frivolons claims, with the apparent nlti-
mate aim of attempting to bypass the
state courts?
Spotz, 18 A3d at 336 (Castille, C.J., cou-
eurring, joined by MeCaffery, J.) (empha-
sig in original), Regarding motions for
expedition, I then noted, “none of the mo-
tions mention the length of the {FCDO]
briefs in the appeals, or the number of
prolix claims, or the complexity of the
proceedings and manenverings below, or

the overall and collective burden the
[FCDO)] has imposed on this Court” Id,
at 837. This observatlon remains true,
This FCDQ complaint, again ignoring con-
t.exb and charactenst!cally lacking eandor,

is frivoloys.

B - Quality and Numerosity of Claims -

I turn next to the' FCDO's elaim that I
mispereeive the role and obligations of
capital PCRA defense :counsel respecting
the guality and numerosity of claims that
must be pursued on state collateral attacle,
Notably, the FCDO never engages the
specifies of my Concurring Opinion, but
instead declares generically that it ean
“aonfidently assert” that all of the claims it
raised here—and all of the claims it raises
in all of its cases—are “arguably meritori-
oug,” Motion, at 7. My commentary on
the FCDO hrief was not vague or generle;
it was specifie. The FCDO Brief heve was
exactly 100 pages, a length representing
this Court's indulgence since brdefs, at that
time, were not to exceed an already-gener-
ous T0 pages without Jeave of the Court. 1
noted in my Concurring Opininn that the
FCDO flouted that indulgence by dispens-
ing with required hriefing elements, such
a9 o Statement of the Gase, thus creatmg
space to burden. the Court with more
claima. I descrlbeAd w;th apecifieity other

_abuses in the Brief: *

The Brief pretendé'ixr raize “only” 20
issues, which would be burdensome
enough, But, within those twenty
claims are multitndes of additional
claims or sub-claims, My conservative
count of the total numher of distinct
“claims” presented in the Defender's
Brief, ineluding hoth derivative and sub-
sidiary allegations, exceeds 70. How
does the Defender manage to “litigate”
70 claims in a 100-page brief? It em-
ploys & number of additional tricks.
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ar example, in 100 pages of Brief,
the Defender includes no less than 136
single-spaced footnotes, many of ex-
treme length, and then voutinely ad-
vances distinet anbstantive arguments
in those footnotes. See eg., Initial
Brief of Appellant, nn. 16, 18, 20-29,
32.33, 37-89, 43-61, 53, 59, 61-70, T2~
77, 79-85, 94-95, 103, 107-18, 128-25,
127-84, The Defender also seizes more
briefing space hy single-spacing, and
not indenting, its Statement of Ques-
tions Presented, making them virtually
unreadable in the process. See eg.
id at 2 (containing 40 single-spaced
lines of text running margin to mar-
gin).  Another common Defender
abuse, immediately recognizable to
thoge of us charged with attempting to
read their Briefs, is to lat distinet
claims oy sub-claims by aingle-spaced
bullet point in text, essentially doubling
the number of points to be made. To
make the abuse worse, these bullet
points often simply declare the sub-
claims without development or legal
suppert; other times, the Defender will
append footnotes, which may contain
factual swpport or substaniive argu-
ment, or may provide no meaningful
development or explanation of the rele-
vanee of bald citations. Ses, eg., id. at
29-30 & nn. 27-29; 4748 & nn. 53-57;
F3; 64-66 & nn, B2-83; 66-67 & nn.
86-02; 71-72 & nn. 96-101; 75-76; B3;
05-98 & nn, 125-34. The time-consum-
ing burden is then placed on the Court
to attempt to decipher the arpumenta.

Spotz, 18 A3d at 333-34 (Castille, C.J.,

coneurring, joined by MeCaffery, J.).
Beauty may reside in the eye of the
beholder, but the FCDO I certainly
wrong in stating that the measure of what
is legally frivolous is equally subjective
and convenient. A claim lacking a basis
in law or fact is frivalous. See, eg., Com-
monwealth v, Chmiel, 612 Pa, 333, 30 A3d
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1111, 1190 (2011) (“A frivolous issue is one
lacking in any basis in law or fact.”), Itis
frivolous to say that trial counael s consti-
tutionally obliged to dhject to every theo-
retically disputable word out of a trial
prosecutor’s mouth, for example; merito-
rious ineffectiveness claims requive more-
than meraly identifying a potential objee-
tion. Boilerplate or undeveloped claims—
guch as the numerous skeletal clalms in
text, in footnote, and in bullet point in-
dluded in the Brief in this cagse—are frivo-
lous beyond question, 'No party can con-
eelvably expect to prevaill upon a claim
identified only in the shatract, without ex-
planation, development, context, and legal
argument.” Ses MeCoy v, Court of Ap-
peals, 486 U.S. 429, 436, 108 S.Ct. 1895,
100 L.Ed.2d 440 (1988) (“[a] lawyer ...
has no duty, indeed no right, to pester a
court with frivolous arguments, which is to
gay arguments that -eannot concelvably
persuade the court....”) (quotation omit-
ted); aecord Smith v, Pennsylvania Bd.
of Probation und Porole, 524 Pa. 500, 574
A24 58, 563 (1990). . The fact that the
case i5 a capital one, and that the FCDO
seeks to impede the death penalty to in-
dulge its private political viewpoint, does

Tot allow ofticers of the Court to abuse or
aater the Court with frivolous claims.
Chaiel, 30 A3d at 1191, :

Maoreover, the FCDO briefing abuse in
this case is not atypical, Take, a8 a second
example, Commaonwealth v. Roney, 587
CAP, which wag included in the list ap-
pended to the FCDO’s mendacious federal
metion in- Dougherty, 'The Roney appeal
has since been decided.  In my Concurring
Opinion in Roney, T described the abuses
in the FCDO's initisl brief, as well as the
delay its litigatioh dgénde caused in that
case, as follows: )

This appeal was pendihg when Spotz
wae  decided,  siveady having been
briefod and submittéd. Soon after Spolz
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was decided, however, this Court acted
upon the fact that the FCDO brief in
this case was abugive in the same fash-
ion as the Spotz brief had been, Thus,
by per curiam order, the Court directed
that a conforming brief be filed:
AND NOW, this 9th day of June,
2011, upon review of the briefs in this
submitted capital PCRA appeal, the
Court has determined that eccunsel for
Appellant [the FCDO! have filed a
brief that does not conform with the
Pennsylvania Rules of Appellate Pro-
cedure,
The non-conforming brief does not
contain & Statement of the Case, the
inelusion of which is described and is
mandatory, pursuant to PaR.AP
2111{a)(5) and PaR.AP. 2117, In
addition, while purporting to raise
thirteen lssues, in actuality, by con-
servatlve count, the brief ralses over
geventy issues, many of which are un-
developed, Further, counsel have
burdensd the Court with seventy-
eight single-spaced footnotes, many of
which purport to raise substantive ar-
guments, Accordingly, the indul-
gence of the Prothonotary’s May 4,
2010 administrative order granting
Yeave to file a brief in excess of page
lmitation set forth in PaR.AP.
2195(2)(1) having been abused, that
order is herehy VACATED.
The Prothonotary is to return the Ini-
tial Brief for Appellant, alang with the
Appendix of Initial Brief of Appellant,
to counsal for Appellant fo file a brief
conforming to the Rules of Appellate
Procedure within thirty days of this
ordar.... Page limitations will be
strictly enforeed, and substantive ar-
guments and sub-arguments are not
to be set forth in footnotes or other
compressed texts such as bleek quota-
tions or single-spaced bullet poinis.
Sueh practices facilitate violation of

the restrictions on the length of briefs,
and argumants set forth in such fash-
ion will not be congidered.

Order, 6/9/11,

The Court’s decision today, by & Ma-
jority Opinion in excess of seventy
pages, is in response to the conforming
briefs we directed in the wake of Spoiz.

It is also notable, given the FCDO's
claims respecting delay in capital cases,
that before filing its fritial brief hers,
the FCDQ requested seven extensions
of time, including thres vequests for-

. warded after a directive that no further
extensions would -be granted. Those
geven requests alone caused over seven
months of delay. In all but the last of
its extension requests, the FCDO cited
to its workdoad, including its workload in
state PORA matters. Since the FCDO's
“yohmtary” activities involving first-peti-
tion capital PCRA matters are not by
way of federal court appointment, every
delay accasioned by the organization due
to manpower or workload is chargeable
to the FCDO'% extensive private agenda
in state court which, it is apparent, in-
clndes strotegle délay. In the future,
unless the FCDO is acting pursuant fo
explicit federal eourt appointmant and
authority to pursie.an initial PCRA. pe-
titlon, I would not aceept FCDO worle-
load a8 a relevant or legitimate basia for
delay in the PCRA -courts, or on appoal
in this Court. '+~ S

Commonweaith v. Roney, — Pa, -——, 9

A3d 595, 647 (2013) (Castille, C.J., concur-

ring). - N
The FCDO claime that the defendant’s

feders! constitutional claims must be ex-
heusted in state eourt in order to pursue

the same elaims on subsequent federal k-

beus review, if any such review should
oceur, Ignoring that federal kabeas re-
view is not the primary or exclusive focus
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of state court ltlgation, that collateral
point is.true enough., But, the federal
exhaustion requirement does nol mean
that al! possible claims (federal and state)
must, may or should be presenfed in an
appeal to the Commonweslth's highest
Court; and it certainly does nob mean that
all conceivable claims must be Hsted, even
if only in vague, conclusory, skeletal or
unintelligible fashion. To the centrery,
the federal habens exhaustion doctrine re-
quires a fair presentation of faderal
claims to state courts, “Just as the State
must afford the petitioner a full and fair
heaving on his federal claim, so must the
petitioner afford the State a full and fair
opportunity to resolve the claim on the
merits.” Keendy v Tomeyo-Reyes, 504
U.8. 1, 10, 112 8.Ct. 1715, 118 1, Ed.2d 318
(1992), Deliberately abusing o state's
highest court with & list of bald asser-
tions—as the FCDO deliberately did
here——does not fairly artieulate federal
claims. A boilerplate declaration with a
footnote conteining unexplained cltations
does not fairly present and propetly ex-
houst o fedoral claim. Rather, the tactie
abuses and pesters the state court, And,
nothing in the federal exhaustion require-
ment authorizes lawyers to ignore or sub-
vert state court briefing rules and specific
court orders governing the conteni, form,
and length of briefs,

One additional fact—conveniently not
addressed by the FCDO—makes clear just
hoy deliberately abusive the FCDO Brief
was in this case. The FODO initially re-
quested leave to file a brief of 137 pages in
length-—twice the authorized maximutn.
The request was largely boilerplaie, appat-
ently borrowed from a template where the
request was to aceept a brief of 100 pages.

24. At one point, the FCDO asserts that my
“complaint” appears to be more about the
sheer number of claims rather “than the man-
ner in which they are briefed.” Motion, 29.
This is deliberate nonsense; my Concurring
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Thus, where the numtber “100” appeared in
typeface, FODO counsel erossed it out and
seribbled in, “137" This effort led to the
following contradictory assertion concern-
ing what this Court “routinely accepts:”
Becouse of these considerations, Appel-
lee’s [sic] brief nevessitated edditional
pages. The brief,” however, has heen
edited to under 100°[“100” crossed-out
and “137" handwritten in] pages, pursu-
ant to this Court's usual policy in eapital
cases of accepting briefs of 100 pages or
less. ... This Court has routinely grant-
ed such requests in capital cases, where
the brief did not exceed 100 [“100”

- erossed-out mnd “137" handwritten in]

pages.

Motion, 5/26/09, 7910, 12, This Court has
never routinely allowed “187 page” briefs
in capital cases, and the Court apecifically
denied the cut-and-paste request here,
leaving the FCDO with a atill-indulgent
amthorization te file a brief of 100 pages.
Tt is apparent that the Brief ultimately
filed rvepresented the FCDO's delibernte
flouting of a specifie crder rejecting a 137-
page hrief. Rather than comply with &
Court order, the FCDO gbuged the Court,
dispensing with a statément of the case,
and jamming non-developed issues into
bullet points and footnotes. This FCDO
Brief iz simply indefensible, which no
doubt explains why the FCDO’s instant
objection is vague, generic, and ultimately

contemptuous,

The FCDO next. attempts to justify the
number and “quality” of the eclaims it
“hriefed” by citing standards it says are
estahlished by the ABA, The FCDO then
argues that my “migperception” concern-
ing the proper role of eapital PCRA de-

Opinan plainly expréssed concetn with the
manner of presenting. and developing the

. claims, as well asi-the gbusive number of
claims, and the biatant violations of the brief-
ing rules. -
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fense ‘counsel is proven by consultation of
the ABA's 2003 “Guidelines for the Ap-
pointment and Performance of Defense
Counsel in Death Penalty Cases.” See 81
Hofstra L.Rev. 913 (2008). The FCDO
says that it takes Its “approach to ca.pitai
representation” from the 2008 ABA Guide-
lines. The FCDO argues that it would be
easy to comply with briefing mles if the
TFCDO “raised only two or three claima in
each brief” but “it would be ethically im-
proper for the FCDO to ‘winnow’ claims in
that fashion” in a capital PCRA appesl.
Rather, the FODO states, it believes it has
“an ethical duty to raise and exhaust
clasims on behalf of our chents” The
FCDO adds that its decigion to raise innu-
merable claims follows the ABA’s prefer-
enee, which urges eapital collateral counsel
to litigate all “arguably meritorious” claims
and to beware that winnowing issues “can
have fatal consequences.” Wotion, €, 23,
quoting ABA Guidelinea. This argument
does nat begin to excuse the abuses angd
excesses in the FCDO Brief here or in ita
capital litigation agenda generally, In-
deed, the fact thet the FCDO admits that
its agendn in Pennsylvania cases follows
this approach 2s & matter of roufine is
reason enough to remove it from all Penn-
sylvania capital cases.

First, the FCDO’s gbuses in briefin
here did not arise from the difficulty of
raising four or five issues, rather than two
or three., The FCDQ raised over seventy
jgsues or sub-issues. Second, the implied
notion that the FCDO's asserted “sthical
duty” to raise all claims is an excuse to
fiout briefing rules, and specific briefing
orders from the Court, gbvigusly is fiivo-
lous. FCDO lawyers—like all lawyers—
are obligated to obey court rules and or-
ders, and to conform their strategies and
agendas to that ethical reality. If the
FCDO thinks that a state court briefing
rule or court ruling violates the federal
Constitution, the FCDO should be frank

brief, littered with frivolous olairas.

and raise and articdlate that claim. But,
the fact that a reasonable rule or ruling
impedes the FCDO's. agends does not .
grant, the organization Heense tg_conterp-
tucusly flout both the restriction and the
GCourt.

Finally, general guidelines and prefer-
ences expressed by the ABA, or by any
other private organization for that matter
tincluding the FCDO), obvicusly cannot
justify any lawyer in ignoring court rules
and rulings and then filing an ahusive
The
FCDO appears to suggest that the ABA
would approve the abusive hrjef it filed
here; I certainly hope that would not be
the case. DBut, the ABA’s approval, or ita.
disapproval of the FCDO's canduet, 1s ir-
relevant. The conduct of counsel in eapital
PCRA mafters is not governed by the
opinione and suggestions of the ABA gen-
erally, or of the subcommittes that offered
its idiosyneratie view on capital litigation—
or by any other private group. No rele-
vant governmental entity hes delegated
authority to the ABA or to any other
group respecting the appropriste manner
of litigating criminal cases generally, or
eapital PCRA matters explicitly. Indeed,
this i8 the ABA’s own understanding. Ses,
e, Brief of the ABA a8 Amicus Curiae in
Magtinez v, Ryan, 566 U8, — 132 8.Ct.
1809, 182 L.Ed.2d 272 (2012), &t *3 (*The
ABA Standards do not provide per se rules
or a checklist for judicial evaluation of
attorney performance; nor do they purport
to establish the constitiitionsl baseline for
effective nesistance ‘of counsel”). The
practice of law in Pennsylvania is subject
to the standards of the Supreme Court of
Pennsylvania. The'. FCDOs  lawyers
ghould take heed that: their oath of office
obliges them to “support, obey and defend -
the Constitution of the United States and
the Constitution of this. Commenwealth;”
to “discharge the duties of [their] office
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with fidelity, as well to the court as teo
the client;” and to “use no falsehoed, nor
delay the cause of any person for lucre or
for malice,” 42 Pa.C.S. § 2522 (emphasis
supplied).

Justice Samuel A, Alito, Jr., addressed
the limited, tangential relevance of the
ABA’s 2003 Guidelines as follows:

I join the Court's per curimmi cpinion
but emphasize my understanding that
the opinion in no way suggests that the
American Bar Asscciation’s Guidelines
for the Appeintment end Performanee of
Defense Counsel in Death Penalty Cases
(rev, &d. 2008) (2008 Guidelines or ABA
Guidelines) have special velevance in de-
termining whether an attorney's per-
formance meets the standard required
by the Sixth Amendment, The ABAisa
venerahle organization with & history of
serviee to the bar, but It is, affer all, a
private group with lmited membership.
The views of the association's members,
not to mention the views of the members
of the advisory committee that formulat-
ed the 2008 Guidelines, do not necessari-
ly reflaet the views of the American bar
as a whole, It is the vesponsibility of
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tions. ... However, I would be wary of
going toe far with such observations,
absent evaluation and adoption of such
commands by those in authority in
Pennsylvania, or an express command
along those lines from the High Court.
Moreover, the Court hias recognized that
applicability of the standerds may he
subject to dispute.:.. Of course, the
ABA does much good: wark to advance
the cause of justice.. In recent years,
however, the ABA -has chosen to be 2
very active voice, almost invarizbly on
the defense side, ifi-¢rirninal and partion-
larly capital matters; Tte activism in
this regard has been pronounced enoagh
to lead many prosecutors away from the
organization. Notwithstanding the good
“wark and dedication of the ABA gener-
ally, and its prestige, in this instance at
loast, I would keep in mind that its
guggestions are those of a private organ-
ization, not answerable to the people's
voiee or purse, offering one view, which
does not necessarily account for the
views of all with front-line experience in
these matters,

Commonavenlth o szaon. 597 Pa. 402, 951

A2d 1110, 1155 n. 10 (2008) (Castille, C.J,,
joined by MeCaffery; J., concorring), Ses
also Commonwealth. v Wright, 599 Pa,
270, 961 A2d 119, 132 (2008) (“Appellant
notes the [ABA] guitlelines recommend
two qualified trial at{:orneya ghould repre-
gent the defendant iri ‘death penalty cases.
This Court has never endorsed or adopted

_ the ABA guidelines in'full. We do not do
go now. Appointment of additional counsel
is not a right; it is within the trial conrt’s
diseretion.”), '

the courts to determine the nature of
the work that a defense attorney must
do in a capital case in order to meet the
obligations imposed by the Constitution,
and I see no reason why the ABA
Guidelines should be given a privileged
position in making that determination,
" Bobby v. Van Hook, 668 US. at 13-14, 130
8.Ct. 18 (Alito, J., concurring).
I empressed a similar view the year be-
fore Van Hook:
I realize that Stricklond fo. Washing-
ton, 466 US, 668, 104 S.0t. 2052, 80
L.Ed.2d 674 (1984} ] and later cases re-
fer to American Bar Association-promul-
gated standards as guides for evaluating
the reasonableness of attorney perform-
ance respecting mitigation investiga-

. This view s not an outher. The unani-
mous U.S. Supreme Court in Van Hook
addressed at some length the limited rele-
vanea of the ABA Guidelines in identifying
practice norms, and thus the inability of
the ABA's opinions to.serve as 2 haals to
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assess attorney performance, In the pro-
cess, the Court noted the stark difference
in the “detailed prescriptions” found in the
ABA’s totally reworked 2003 approach,
whick covered some 181 pages {perhaps
reflecting both the ABA's emerging oppo-
sitional stance on capital punishment as
well as the oppositional orientation of the
advisory committee that drafted the new
guidelines, see 31 Hofstra T.. Rev. at 614
(listing affiliations of members of advisory
Committee)), as compsred to its simpler,
meore neutral, previous Guidelines. The
High Court also criticized the 2008 Guide-
Yines becausa of their lack of flexibility and
warned courts against treating the ABA'
vevamped private views as “inexorable
commands™
The Sixth Amendment entitles erim-
inal defendants to the *‘effective as-
gistance of counsel "—that i3, repre-
gentation that does not fall “below an
objective standard of reasonableness”
in light of “prevailing professional
norms”  Strickland v Washington,
486 U.S. 668, 686, 104 5.Ct. 2062, 80
L.Ed2d 674 (1984) {quoting McMann
v Richavdsom, 897 US. 7569, 77L, n
14, 90 S8.Ct. 1441, 25 L.Ed.2d 768
(1970)), ‘That standard is necessarily
» general one. “No partieular set of
detailed rules for counsel's econduct
can satisfactorily “take account of the
variety of circumstances faced by de-
fexige counsel or the range of legiti-
mate decisions regarding how best to
vepresent a criminal defendant.” 464
U.S. gt 688-689, 104 S.Ct. 2052, Re-
statements of professional standards,
we have recognized, can be useful ns
“ruides” to whet reasonableness en-
tails, but only to the extent they de-
serlbe the professional norms prevail-
ing when the representation took
place. Id, at 688, 104 S.Ct. 2052,
The Sixth Cireuit ignored this Imiting
principle, relying on ABA guidelines an-

neunced 18 years -after Van Hook went
to trigl, See 560 F.3d, at 526-528 (quot-
ing ABA Guidelines for the Appointment
and Performance of Defense Counsel in
Desth Penalty Cases 10.7, comment, pp.
81-85 (rev, ed.2008)} The ABA stan-
dards in effact in 1986 deseribed defense
counsel's duty to investigate both the
meylts and mitigating cireumstances in
general terms: “Tt is the duty of the
lewyer to conduct a prompt investigation
of the clreumstances of the case and to
gxplove all avenues leading to facts rele-
vant to the merite of the case and the
penalty in the event of comvietion” 1
ABA Standards for Criminal Justics 4-
41, p. 4-53 (2d ed: 1980). The accompa-
nying two-page commentary noted that
defense counsel have “a substantial and
important role to perform in raising mit-
igating factors,” end that “[{Information
concerning the defendant’s background,
edueation, employment record, mental
and emotional stability, family relation-
ghips, and the like, 'will be relevant, as
will mitigating circuristances surround-
ing the commission of the offense itself.”
Id., at 4-65.

Quite differsnt @re the ABA's 131-
page “Guidelines” for capital defense
counsel, published in 2003, on which the
Sixth Cireuit relied. Those directives
expanded what had been (n the 1880
Standards) a broad outline of defense
counsels duties in all eriminal cases into
detailed prescriptions for legal represen-
tation of capttal defendants, They dis-
cuss the duty to investigate mitigating
evidence in exhaustive detail, specifying
what attorneys should look for, where to
look, and when fo begin. See ABA
Guidelines 10,7, . comment, at 80-85.
They include, for example, the require-
ment that counsel’s fivestigation cover
every period of the defendant’s life from
“the moment of conesption,” id,-at 81,
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and that counsel contact “virtnally ev-
eryone .., who knew [the defendant]
and his family” and obtain records “con-
cerning not only the client, but also his
parents, grandpavents, siblings, and chil-
dren,” id, at 83, Judging counsel’s con-
duct in the 1980’s on the basls of these
2003 Guidelines—without even pausing
to consider whether they reflected the
prevailing professional practice at the
time of the trial—was error. .

To make matters worse, the Court of
Appeals (following Circuit precedent)
“treated the ADBA’s 2008 Guidelines nof
merely as evidence of what reasonably
diligent attorneys weuld do, but as inex-
orable commands with which all capital
defense aounsel “‘must fully comply.”
560 F.3d at 526. ... Strickland stressed,
however, that “American Bar Associa-
tion standards and the Hke” are “only
guides” to what reasonableness means,
not its definition, 466 U.8. at 688, 104
8.Ct. 2052, We have since regarded
them as such.F¥ ! Sea Wigging v. Smith,
539 US. 510, 524, 123 S.Ct. 2627, 156
L.Ed.2d 471 (2003). What we have said
of state requirements is o fortiori true
of standards set by private organize-
tions: “[Wlhile States are frea to impose
whatever specific rules they see fit to
ensure that criminal defendants are well
vepresented, we have held that the Fad-
eral Constitution imposes one general
requirement: that counsel make objee-
tively ressonable choices” Ros v
Floves-Ortegn, 528 U8, 470, 479, 120
8,Ct. 1029, 145 L.Ed.2d 985 {2000).

FN 1. The narrow grounds for gur opinion
should not be regarded as accepting the legit-
imacy of & less categarical use of the Guide-
lines to evaluate post-2003 representation.
For that to be proper, the Guidelines must
refiect "fplrevailing norms of practice,”
Strickland, 466 U.S. at 688, 104 S.Ct 2052,
and “standard practice,” Wiggins v. Smifh,
539 U.S. 510, 524, 123 8&.Ct 2327, 156
L.Ed.2d 471 {2003), and must not be so de-
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talled that they would “intetfers with the
constitutionally protected independence of
counsel and restrict the wide latitude counsel
must have in making tactical decisions,”
Strickland, supra, at 689, 104 5.Ct, 2052, We
express no views on whether the 2003 Guide-
lines meet these criteria,

Van Hook, 558 U8, at 7-8, 180 8.Ct. 13,
Accord Cullen v, Pinholater, — us.
— ., —, 131 8.Ct. 1888, 1407, 179
L.Ed2d 557 (2011) -(identifying proper
Stricklond measuré as"*the standard of
professional eompetence’ in capital cases
that prevailed in Los Angeles in 1984" (the
time and place of trizl); noting alao rele-
vance of whether strategy employed was
one in use by defemse bar at relevant
time). :

In short, the Constitutions (state and
federal), the Rules of Professional Conduct
established by this Court, and norms and
standards of practice, which respect the
wide latitude afforded counsel, are the
proper measure - of _'counael’s “athieal
duties,” not the opinions or preferences of
private groups, answerable to a different
agenda. Advocacy that is both effective
and ethical in capital PCRA appeels is
little different than advocaey in any other
appeal: counsel must act ethically, follow
the rules and obay court orders, and
should focus on stronig claims, Counsel
should never litter a PCRA petition or
brief, and thereby “paster” any court, with
limitless weaker claimg and sub-claims—
much less undeveloped or fragmentary
clalims. Contrary to the erroneous private
views of the FCDO, “[tlhe law daes not
require counsel to raise every available
nonfrivolous defense.” Knowles v Mir-
sayemce, 666 US. 111, 127, 129 8.Ct. 1411,
173 LEd2d 251 (2009), citing Jones v
Bornes, 463 U8, 745, 751, 108 8.C. 3308,
7 LEd.2d 987 (1983); accord Jones, 463
US. at 75152, 103 8.Ct, 3308 (“experi-
encad agvocates since time beyond memo-
ry emphasized the importance of winnow-
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ing out weaker arguments on appeal and
focusing on one central issue if possible, or
at most on a few key issues”); id. at 754,
168 S.Ct. 3308 (“For judges to second-
guess reasonsble professional judgments
and impose on appointed eounsel a duty to
raise every colorable claim suggested by a
client would disservice the very goal of
vigorous and effective ndvocacy.”). Thus,
“gthical and diligent counsel may winnow
the available claime ao 28 to maximize the
likelihood of abtaining relief.” In re Reno,
146 Cal.Rptr3d 207, 283 P.3d at 1212 (eit~
ing Jones). And, there are simply no
circumstances that allow counsel to delib-
erately flout briefing rules and rulings
merely te add more claims to_ghuse an
appellate conrt, exhaust its time and re-
sources, foster delay, and manufacture a

platform to file the sort of scurrilous

claims the FCDO forwarded in, for exam-
ple, Dougherty and Abdul-Saloam. Yet,
that is precisely what the FCDO has done
_in this case, not enly with its inexcusably
gbusive brief, but with this frivolous and
disingenuous Mation, which refuses to taka
responsibility for multiple, obvious ethical

The California, Supreme Court in Reno
well expressed the proper balance. After
summarizing the Van Hook Court's criti-
cism of reliance upon the private opinions
powering the 2003 ABA Guidelines, the
Reno court noted:

‘We agree with the high court's char-
acterization of the ABA Guidelines.
California, consistent with federal law,
requires that counsel—ineluding in capi-
tal cases—make objectively reasonable
choices according to prevailing profes-
sional norms. ... To the extent petition-
er relies on the ABA Guidelines’ di-
rectives that “[plost-conviction counsel
should seek to litigate all issues, wheth-
er or not previously presented” (ABA
Guidelines, guidelina 10.16.1(C), italies
added), and that counsel is required to

preserve “‘gny ond all conceivable er-
vors’” (ABA Guidelines, p. 87, italics
added), to justify his position that post-
conviction counsel in capital cases is eth-
ieally bound to raise defaulted claims in
an exhavstion petition, we reject the
point because the ABA Guidelines re-
guire much mere of counsel than is re-
quired by state and federal law govern-
ing ineffective assisiance of counsel,

146 Cal.Rptr.3d 207, 283 P.3d at 1213 (eita-
tions omitted). See 4. 146 Cel.Rptr.3d
207, 283 P.3d at 1214 (“The ABA Guide-
lines thus recommend a higher level of
rigor than does this-court or the United
States Constitution.”).: :

In short; the FCDQ's generie and ung-
pologetic defense of its abusive hriefing
approach in eapital PFCRA appeals where it
has injected iteelf as coungel in pursuit of
ita private agenda, premised upen the pri-
vate preferances reflacted in the 2003 ABA
Guidelines, provides zero justification for
the Brief it filed and the briefing order it
contemptuously flouted in this case. Thus,
the FCDO’s eurrent complaint provides ro
basis for the withdrawal of my Coneurring
Opiniin on grounds that I, rather than the
FCDO, “misperceive” the “proper” role of
capital PORA counsel.  The actual govern-
ing principle for ethical capital PCRA
counsel is to make Feasonable cholees in
determining which issues to pursue, so as
not to pester the coart and cause delay
just for the sake of deldy; to candidly
acknowledge governing. law; and te file
professionsl pleadings “that conform to
court yules, conrt rutings, and the actual
ethicel standards governing our profession.
Legitimate representation, however zeal-
ous, does not embrace a scorched eatth
policy of listing all posaible claims, devel-
oping them erratieally or not at all, flout-
ing court rulings, seeking to manipulate
procedursl defaults, placing the burden
upon the Court ta drop all sther matters in
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an attempt to decipher the Brief, and then
further wasting the Court’s time and re-
sourcea when gthical lapses are noted. The
governing standard does not encomipass,
vequire, or approve inundation of the
PCRA courts, or of this Court on appeal,
with undeveloped elaims and sub-claims, or
other abjectly frivolous claims. No gaod
lawyer would do this; unless a private
agenda was at work.

C. -FCDO Agenda -

I turn next to the FCDO's complaint
that my Conecurring Opinion comments on
the burden its global litigation agenda in
oapital cases has placed upon Pennsylvania
courts. The FCDO declares that it has no
such agenda. However, the legitimacy of
that position is tied to the FCDO's prof-
fered justification for ita manner of litiga-
tion, Including its disingenuous stances
that frivolous claims are not chjectively
mesasurable, that it is ethically required to
raise all non-frivolous claims, and that its
sthical duties justify it in flouting briefirig
pules and Court orders. 1 have already
addressed these mistaken notions. More-
over, it bears repesting that the FCDO,
despite burdening the Court with this Mo-
tion, never attempts to defend the setual
Brief it filed in this case exeept through
generic, and mistaken, assertions. The
FCDO's manner of litigation unguestion-
ahly has caused substantiel delay, and has
required an unwarranted commitment of
the Court’s resources to wade through
multiple, sbusive pleadings. -

It also warrants emphasis that the
FCDO does not just abuse this Court with
its seorched-sarth private litigation agenda
in capital cases; it gratuitously overtaxes
the trial courts as well, as I explained in
my Concurring Opinjon detailing the ex-

aive ive FCDQ effort here. At the
outaet of this Opinion, I quoted the trial
court’s opinion in Commowwenlth v Ei-
chinger, 667 CAP, detailing a similar ef-
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fort. Judge Carpenter’s apinfon noted, in-
ter alia, that:

This eage has caused me to reasonably
question where the line exists hetween a
gealous defense and an agenda-driven
litigation strategy, such as the budget-
breaking resource-breaking strafegy on

" display in this ease.. Here, the cost to
the people and to the trial Court was
very high. This Court had to devote
twenty two foll and partial days to hear-
ings. To carry out the daily business of
this Court visiting Senior Judges were
brought in. The District Attorney’s eap-
ital Witigation budget had to have haen
impacted. With seemingly unlimited ac-
cess to funding, the Federal Defender
came with two or three attorneys, and
usually two assistants. They flew in
witnesses from svound the Country.
Additionally, they raised overlapping is-
sues, issues that wers previously litigat-
ed, and issues that were contrary to
Penneylvania Supreme Court holdings
or otherwise lacked mierit,

Opinion, Carpenter, J., July 25, 2012, at 1~
o :

Furthermore, laying aside the diversion
of foderal funds to support the FCDOw
“private” activities in Penngylvania capital
cases, the FODO's own deseription of its
basis for appearing in. Pennsylvania cases
without court appointment or other au-
thorization corroborates that it acts in
pursuit of & private agenda, The FCDO
has not. been retained by the scores of
indigent capital defendants it has been
representing with federal resourees. In-
stead, the FCDO embarked upon a delib-
erate course to secure for itself the state-
wide role of primary counsel for capital
PCRA petitioners throngh some form of
private, “volunteer” strangements with in-
dividusl defendants.- :An agenda involving
auch arrangements. invites abuze, and this
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case demonstrates how that can entail

shusive briefing.

No court appointed the FCDO to assist
appellant in filing his PCRA petition. Ap-
pellant either asked the FCDO to assist
him or the FCDQ solicited appellant, offer-
ing lts “free” services and ability to deploy
vast federal resources in astate court, and
he agreed, Lawyers owe competing
duties: to their ¢lients primarily, but they
gre also constrained by core ethical duties
to the court. This reality can create ten-
gions in any criminal case, especially with
diffieult clients, and the stakes ave higher
in capftal cases. Nevertheless, no lawyer
is autharized to abuse a court, by raising
frivolous elaims, or flouting a court brief-
ing order, to appesse & client. In some
canes, the lawyer mmst stand up to the
client, or the client muat pursue his own
canse.

A cllent who disagrees with his lawyer
can fire the lawyer, if he is retalned; or
geek new counsel, if the lawyer is appoint-
ed; or seek appointed counsel, if he is
indigent and the lawyer is a “volunteer”
“private” lawyer; or he can represont him-
self, if he cannot otherwise be satisfied. A
criminal defendant, like citizens generally,
has a right to self-reprosentation, even if
his lawyer thinks self-representation is a

25, A more recent report of the FCDO's in-
volvement in the unauthorized representation
of a Pennsylvania capital defendant involves
Ballard v. Pennsylvania, — U8, —, 134
8.Ct. 2842, — L.Ed.2d —— (2014) (per cu-
riam order denying certiorari from this
Court's affirmance of judgment of séntence of
death). In addition to denying certiorari, the
U.S. Supreme Court directed the lawyer who
filed the petition In Batlerd, Marc Bookman
of the Atlantic Center for Capital Representa-
tion, to respond to a letter from Ballard him-
self, That letter claimed that Attorney Book-
man's certiorard filing on Ballard's behalf was
unauthorized, that he did not wish to appeal,
and that the Aling was the product of the
FCDQ's attempt “to gecure themselves as ‘at-
torney’s of record” 50 s to circumvent having
to obtain my authorlzation.” I have noted

bad idea; and he eerkainly has a right to
refuse the unwanted assistance of non-
retained, non-appointed, “volunteer” “pri-
vate" federal lawyers pursuii'tg their own
agenda. But, none of these seenarios ever
authorize an officer of the court—retained,
apnointed, or volunteer—to abuse and bur-
den the court, whether to indulge the
client or for any other reason. General
questions of ethics aside, the only lawyer
whe would have difficulty navigating these
shoals i3 one who decides that remaining
in the case at all costs is the prime di-
rective. And, that is where the FCDO’s
special political agends comes in: not only
is the FCDO obviously. willing to abuse the
eowrt to keep its client happy—which is
even in guestion here {as explained in-
fra)—but the FCDO has demenstrated in
multiple cases the lengths to which it will
go to remaln in a_case against ita client’s
wishes, as I noted in'my Concurring Opin-
fon. Spolz, 18 ASd at 339 (Castille, C.J.,
coneurring, joined by MeCaffery, J.) (dis-
cussing, inler ulin, Commonwenith v Al
808 Pa. 71, 10 A.3d 282, 260 (2010); Com-
monwealth v, Sarenchak, 570 Pa, 521, 810
A2d 1197, 1198 (2002); and- Common-
wealth v. Sam, 597 Pa. 628, 852 A.2d 565
(2008)).%

above, in the discussion of the FCDO's "“ami-
cus " work on behalf of Mexico in Common-
wealth v, Padilla, Attorney Bookman's close
relationship with the FCDO.

Attorney Bookman responded by letter dat-
ed Tuly 8, 2014, corroborating the FCDO role
and admitting hé never miet with Ballard,
Attorney Bookman stated that after Ballard's
divect appeal was decided he was approached
by an attorney with the FCDO, whom Bogk-
man did not narne, and who claimed Baltard
had asked the FCPO "“to find him an atiorney
ta file a Petition for a Wrlt of Certiorari” and
Bookman “agreed to'do se”” The FCDO had
never been appoiited-to represent Ballard.
Attorney Baokman did, nat claim that he ever
spoke with Ballard himself, or with Ballard's
court-appointed counsel. The Nerthampton

APPENDIX 056



914 Fa

Ls,wyeris operating pursuant to a perva-
sive private agends in capital cases can
cauge other mischief, as well. Pennsylva-
nia has a policy against “hybrid” represen-
tation, that is, we typleally do not consider
the merits of pre se briefs or motlons filed
by counseled defendants. See Common-
weadth v. Reid, 537 Pa. 167, 642 A2d 453,
462 (1994); Commonwealth v. Ellis, 534
Pa. 176, 626 A.2d 1137, 1140 (1993), This
system assumes honest and respensible
lawyers. When a court receives pro se
communications from a represented client,
it ordinarily waits for the lawyer to re-
spond or act, albeit courts obviously retain
the digcretion to direct counsel to respond.
Lawyers with agendas in tension with the
wishaa of their clients, however, may game
this arrangement to act contrary fo the
wighea of thelr clients, So, for example, in
this case, appellant sent & letter to the
Supreme Court Prothonotary, dated Janu-
ary 4, 2012 (stamped received on January
§, 2012), relating the following (bold em-
phasis added);

Dear Prothonotary:

I am a death row inmate. I have 2

capital appeals pending before this court

676 CAP and 610 CAP]. I want to waive

thoge appeals. I do not know my case

numbers and my lawyers will not file

County District Attorney’s Office responded
by attaching = letter from Ballard's court
appolnted counsel, which related that: coun-
sel received a telephone call from an FCDO
lawyer, offering that he knew someone who
might be willing to file a certiorari petition for
Ballard, and asking to see materials relating
to the case; counsel wrote ta Ballard, who
responded that he wanted no further appeals
and that counsel was not to provide materials
to any third party; counsel advised the FCDO
lawyer of Ballard's directions and wishes; the
FCDO lawyer nevertheless sald his office

“iill take it from here and speak directly with -

[Ballard] about the appeal;” and, afer the
eertiorari petition was (iled by Attorney Boak-
man, Ballard called counsel, asked who
Bookman was, and advised that the FCDO
had attempted to speak with him, but he told
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this waiver for me. Please, I beg of
you, please file this letter into the record
and present it to the judge so that I can
be executed,

Thank you for your kindness and mercy.
Sincerely, o

/s

Mark Spotz

The same day, appellant directed a seps-
rate letter, addressed to myself, with a
“Re” line entitled “WAIVER OF CAPIL-
TAL CASE. APPEALS,” stating that he
“should have been exécuted a long time
ago” no longer wished to pursue his ap-
peal, and saying “allow no one to inter-
fere” The letter is churtesy copied to
three FCDO lawyers,

The FCDO has filed no motions in light
of these pro se communications, and ae-
cording to eppellant at least, refised to do
80, against his wishes® If the appeals
were not already concluded, remand would
be requived to ensure that appellant’s ex-
pressed cause is pursued, snd not a con-
trary private agends, of the FCDO.

There i& & documented, earlier tension
between the FCDO and appellant. On
November 18, 2008, appellant filed a pro s8
petition to ¥emove the FCDO and to allow

the FCDO he did not want 1o appeal. Ballard
also then flled his pro ‘sz letter with the U.S.
Supreme Court, complaining about the FCDO
and Attorney Bookmai pursulng the unaytho-
rized certiorari petition: -

By order dated August 11, 2014, the Supreme
Court referred the letters from Ballard, Attor-
ney Bookman and the District Attorney to the
Disciplinary Board of the Supreme Court of
Pennsylvarda “for any investigation or action
it finds appropriate.”

26. The FCDO's Withdrawal pleading did not
encompass the pending reargument petition;
and, as noted, the FCDO apparently has used
the pendency of the reargument petition to
continue delaying appellant’s federal habeas
proceedings. :
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him to proceed pro se on PCRA appeal.
Appellant alleged that there were claims
he had made counsel aware of, but that
counsal had not vaised below. Appellant
eaid that if the FCDO “is not going to fully
litipate sll meritorious issues on appesl,
which they have failed to do,” then appel-
lant would prefer to represent himself, as
was his right. Five months later, appel-
lant withdrew the Motion, stating that he
had since met with counse! in person and
spoken to counsel over the telephone, Ap-
pellant stated that, “T do not want to pro-
ceed pro se. [ want to be represented by
current counsel, but I want counsel to
raise all available issues” Motion,
3/10/09, 1 4 (emphasis supplied).

This cireamstance may explain why the-
FCDO would file something sa blatantly
contemptuous as the Brief in this case,
after the Court had specifically denied the
request to file the 137-page brief it initial-
ly prepared. The FCDO apparently de-
termined that it had to make its “client”
happy, even if it meant abusing the Court,
so that the FCDO could remain in the
case; the FCDO's “stay in the ease at all
corta” agenda trumped its core ethieal obli-
gations to the Court. This eircumstance
doss not happen absent the dynamie of the
foderally-financed FCDO ‘“volunteering”
its “private” services to clients who are not
_obliged to accept the cffer. All lawyers,

without such an agendn properly resist

dermands from a client that require unethi-

eal conduct. But, a lawyer or organization
with a politieat agenda to remain in 2
case—indeed, in all capital cases at all
costs—but subject to being “fired” by the
client, is tempted by a different caleulus.
It appesrs that the FCDO indulged that
temptation here, simply ignoring its law-
yers' duties as officers of the Court,

The additional specifies of the FCDOs
agenda are shrouded in the mystery of its
hybrid stetus, the precise extent of Its

involvement in Pennsylvania capital cases,
the true extent of its past and present
diveralon of federa) funds, its relationship
to the AQ and the federal courts when it
engages in so-called “private” state court
litigation, and the a.ctual manner in which
it has mansged to ‘mgnopolize Pennaylva-
nia capitel cases without answering to any
legitimate authority.  The FCDO's strate-
pic refusal to be eandid—to, in the words’
of our order In Mitchall take the modest
step of “demonstratfing] that its actions
here were all privately financed, and con-
vincingly attest that this will remain the
case going forward"—combined with its
self-assumption of the central role of capi-
tal defense in Penmsylvania, requives & re-
sponse from Pennsylvania, and an institu-
tional responss from this Court, which I
address in Part VII below. For present
purposes of evaluating the claim that T am
required to withdraw my Concurring Opin-
ion, the FODO has 8lléged nothing to di-
minish the demonstrated, multiple con-
cerns with the obstructionist intention and
effocts of its private Jitigation agenda in
Pennsylvama courts; g revealed by its
conduct in this case, and-in many other
cages. ‘

For all of the ahdve reasons, the FCDO
has identified no reason why I should with-
draw my Coneurring Opinion. The re-
quest i3 denied.

VII. Remedial Measures—Shnrt Term

In my Coneurring Opinion, I made sug-
gestions respecting appellate briefing in
eapitsl PCRA matters, “[tlo curh the
rampant abuses in thlﬂ case and other
cases”;

(1) Direct the Supreme Court Prothono-
tary to lmmed.lately reinstate a briefing
limit of 7¢ pages in capital PCRA ap-
peals, with no ‘exceptions absent: (a) &
showing of extraordinary ciramstances;
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and (o) the explielt concurrence of the
Commonwealth,

(2 Direct the Supreme Court Prothone-
tary to amend briefing notices to advise
parties that: (a) enhstantive arguments
and sub-arguments are not to be set
forth in footnotes or other compressed
texts, such as block guotes or single-
spaced bullet points, since such practices
facilitate violation of the restrietions on
the length of briefs; and (b) arguments
sat forth in such fashlon will not be
congidered, I would also refer the mat-
ter to the Appellate Procedural Rules
Comtnittee to recommend changea to
our Rules to curb these gbuses, inelud-
ing: {(a} Hmitationa on the number of
words in a brief, such as are found in the
Federal Rules, and (b) required certifi-
cation from counsel that the brief ls
compHant. '

18 A3d at 349 (Castille, C.J., concurring,,

joined by MeCaffery and Orie Melvin, JJI.,
on this point). As noted, with the excep-
tion of its eventual admisslon to diverting
fedaral funds to support its state court
activities, the FCDO has failed to take
responsibility for its abusive litigation ac-
tivities in Penmsylvania courts, including
ite digingenuons and infantile claim that
there was nothing inappropriate in the way
it briefed this appeal and litigated this
case, 1 have explained why the posture so
assumed has merely compounded the ini-
tial abuse, thus wasting more of the
Court's time and resources.

Even indulping the fiction that the
FCDO believes what it has said, the Court
has already implemented measurce along
the lines that I suggested, beginning im-
mediately after the decision in this case.
For example, the Court's briefing notice in
capital PCRA appeals was amended to
provide that page limitations would be
strietly enforced, that “substantive argu-
ments and sub-arguments are not to be set
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forth in footnotes or other compreased
texts, such as block quotations or single-
spaced bullet points,” and that points set
forth in such a manner would not be con-
gidered. This amendment was a direct

response to FCDO brisfing abuses,

Futrthermore, the Appellate Court Pro-
cedural Rules Committes responded to the
coneerns by praposing revisions to the Ap-
pellate Rules to rein in the kind of abuses
autinely found jn FCDO briefs. - These
revislons were approved by the Court in
an order entered on March 27, 2013.
Tracking uspects of the federal rules of
appellate procedure, the revisions set forth
restrictions on the font size used in briefs,
se6 PaR.AP. 124, and change the method
by which to meagure the length of briefs,
See Pa.R.AP. 2135, A-principal brief, for
example, is limited to 14,000 words, unless
the brief- does not exceed thirty pages,
The revised rules also réquire that eounsel
file 5 certificate of compliance if, for exam-
ple, a princlpal brief exceeds thirty pages
and is measured by use of the word count
alternative, Id.

The significance of what these changes
they say sbout FCDO shuses should not
be overlooked, The Court has always had
very flexible briefing rules, The Court
had no previous oceasion to adopt such
explicit rules of limitstion, because there
was no need to: the ‘professionalism of
Pennsylvania lawyers résulted in responsi-
ble attarneys generally not, flouting the
flexible rules. And: then, the federally-
financed FCDO camé. along, in pursuit of
its_private agenda, and conternptuous of
practice rules,

Reforms to rein in, ‘abuses at the appek
late level only addresa the back-end of the
problem. There is also the question of
whether similar reforms should be made to
the Rules of Criminal Procedure governing
PCRA practice, to- ensure that the trial
courts. no jonger are overwhelmed with
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prolix and abusive pleadings and amend-
ments. 'The Court’s Criminal Procedural
Rules Committee has recently published
for publie comment proposed revislons fo
Rules 905-809 which, if adopted, should
help to rein in abuses, Ses 44 Pa. Bull, 27
{July b, 2014).

VIIL

The revelations in this case and in other
pending capital PCRA matters where the
FCDO has involved itself, making clear
that the obstructionist agenda of the
FCDO affects the vast majority all Penn-
gylvanfa eapitst PCRA cases, also make
clear that foundational measures beyond
rewriting briefing and pleading rules are
necessary. . Pennsylvania simply cannot al-
low the FCDO to continue in its self-ap-
pointed but unantherized, role as defanlt
defense counsel in capltal PCRA matters,
employing seorched-earth tactics, designed
to grind capital cases to & halt. The
FCDO should redirect its death penaly
gholitionist energy to the political process,
where it belongs.

Remedial Measures—Long Term

Pennsylvanis has an obligation in capital
PCRA matters not to subvert the current
law, which allows for capital punishment,
but rather to provide indigent defendants
with trained, competent, ethical, and ap-
propriately compensated eounsel, with ac-
cess to necessary support resources, It is
not far some private organization, with a
private agenda, and answering to no Penn-
gylvania authority, to assume for itself the
central statewide role of providing defense
services, This would be so even if the
FCODO were not pursuing an obstructionist
agenda, supported with a diversion of fed-
eral taxpayer money.

The picture that has emerged is that the
well-heeled FCDO has managed to insinu-
ate itself intoc Pennsylvania cases to such
an extent that it now assumes control over
an overwhelming percentage of eapital

PCRA cases. (iven budgetary conatraints
at the state and county level within Perm-
gylvania, and the FCDO's bloated federal
hudget, it is not diffieult to see how the
FCDO managed to install itself on a case-
hy-case, county-by-county basis. As I not-
ed in my Coneurring Opinion: “The provi-
sion of federally-financed lawyers for state
capital PCRA petitioners appears benign
on ita face and weleome; it spares Penn-
gylvania taxpayers the: direct expensa of
stata-appointed counsel” 18 A.3d at 335,
But, I went on to exp]am )
[TThat veneer ighores the reality of the
{ime lost and the expenses generated in
the face of the resources and litigation
agenda of the [FCDO)]. Capital cases,
like eriminal eases generally, are highly
individualized. BEach case is invariably
about one defendant and one primary
capital crime; and the defense lawyer
has a duty of zeslous advocacy in ad-
vancing his client’s cause, within the eth-
ical limits that govern all Pennsylvania
lawyers, whether they are paid by the
federal government or not. Buf, the
[FCDO] has the resources and the luxu-
ry to pursue a more global agends, and
ita conduet to’datéd strongly suggests
that, if it once engsged in mere legiti-
mate zealous defense of partieular
clients, it has progreased to the zealous
pursait of what is diffiealt to view as
anything but a political cause: to impede -
and sabotage the death penalty in Penn-
sylvania. ;

Id,

The reality is that the FCDO has delib-
erately overburdened the atate courts with

-ita resources and tactics, and ite tentacles

can be found in other stages of litigation as
well, including amicus work on behalf of
foreign governments and their citizens who
commit murders in the United States, No
Pennsylvania author]ty haa spproved this
arrangement, no Pennsylvania authority
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oversees the arrangement, and the FCDO
operates in a shroud of secrecy, Neither
Pemnsylvania generally, nor this Court
gpecifically, is obliged to sit back and allow
this private group, pursuing a private
agenda, with federa! taxpayer funds, em-
ploying obstructionist tactics, to assume
this statewide function. Whatever rela-
tionship the FCDO has with the federal
A0, when its lawyers appesr in state
court, 1t is only by this Court’s leave, s
members of the Penngylvania bar,

A further concern—one which is a
unigue function of the FCDO global agen-
da and its federal funding, expertise and
orientation—must be noted. As detailed
in my Conewring Opinion, the FCDO
takes tactical stances in cases which are
designed, not just to seek collateral reliel
in state conrt on substantive state and
federal claims while also fairly exhausting
faderal claims, but te lay the groundwork
for federal hobeus positions -desigmed to
undermine Pennsylvania law, and sover-
eignty, across the board:

A competent appellate lawyer without

a global agends, intent on having his

client’s issues actually heard on appeal,

would never delibarately ignore & Rule

1925 order [thereby waiving the defen-

dant’s claims on appeal], But, the

[FCDO] is financed and positioned to

strategize differently and globally. In

Pannsylvania capital cases, the [FCDO]

routinely argues in federal habegs eourt

that various Pennsylvania procedural de-
fault rules are arbitrarily spplied, and
therefore should be ignored. The ve-
ward, if the federal court accepts the
argument, i3 de novo federal review, un-
impeded by state court findings, and
unimpeded by the federal habeas stan-

dard of review requiring deference to

state court decisions, The result of this
perverse system of incentives for profes-
sional capital connsel who ping-pong
back and forth between state and feder-
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al eourts, and who have seemingly inex-
havstible federal resources and ample
cases to choose from, is an opportunity
and incentive to feign that they do not
know how to comply with state proce-
dural rules, see [Commonwenith o]
Steele (599 Pa. 841), 961 A.2d [736], 834~
98 [ (Pa.2008) ] (Castille, C.J., Joined by
MeCaffery, J., eoncurring); and in the
process attempt to generate “unsven”
pracedural defanit rulings by the state
courts, Then, counsel will proceed to
argue in federal eourt that the particular
default rule should be ignored in all
cases. The state response, faced with
continuing federal eriticism that our pro-
cedural rules have too much diseretion-
ary flexibility to be considerad legiti-
mate expressions of state sovereignty, s
to adopt less flexible rules, Common-
wealth v. Gibson; 537-Pa, 402, 951 A.2d
1119, 1150 (2008) (Castille, C.J., jeined
by McCaffery, J.-concumrring) (“The
threat of dismissive federal responses to
flexlble state procedural-rules can lead
to state lepisleturesiand courts adopting
ever-mors inflaxible rules.”),

But, for those with the luxury to pur-
sne a plobal agenda, this refinement
does not end tha Incentive to create
disruption in state court; it just requives
a shift in strategy. Faced with a clear,
simple, and lnown rule such as Appel-
late Rule 1025, counsel can ratchet up
the stakes by delllierately engaging i
the most overt of -defaults, daring the
state court to apply its “inflexible” Rule,
If the atate devises an exception, the
[(FCDO] will then proceed to federal
coutt, in all cuses involving Rule 1925
waivers and say; “Aha, they do not al-
waya follow the defailt; you may ignore
it and consider iny claims de novo,”

Spotz, 18 ASd at 34344 (Castille, C.T,
joined by MeCaffery, J., concurying) (de-
seribing FCDO tactics in Commonwealth
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v Hill, 609 Pa. 410, 16 A.3d 484 (2011)).
It is one thing if & state, of its own devices,
adopts procedural mechanisms that are
unevenly or unfairly spplied, and nnrea-
sonably burden the ability to litigate feder-
* ol claims. But, it is quite another thing to
have a federally-financed, but non-acgount-
able, private organizetion deliberately in-
jeet itself into state court casea so that it
can foster and create those situations, as
part of a strategy to subvert the proper
vole of state courts in favor of de novo

federal review. That is_gimply unethical

and improper. Pennsylvania cannot abide
this agenda.

The FCDO conduct in Dougherdy is an-
other example of this pernicious effeet:
the FCDO, the prime sourca of delay in
capital PCRA litigation, walks into federal
court, falsely blames all delay in all capital
ecases on this Court, and then argues that
the effects of the delay are a valid reason
to subvert state eourt processes. O, con-
sider Abdul-Selagm, where the FCDO
conjures up a elaim Involving a false aceu-
sation that this Court had an outright cor-
rupt motivation In its rejection of one of
the defendant’s claims, and then asserts in
federsl habens that its false aceusation is &
bagis for ignoring this Court's decision on
the merits,

A recent change in hobeas review repre-
sented by the U.8. Supreme Court's deci-
gion in Martinez v. REyan, 566 US, —,
182 8,Ct. 1809, 182 L.Ed.2d 272 (2012), will
invite further abuses if the FCDO's ob-
structionist agenda is permitted to contin-
ne. This Court explained the holding and
effect of Martinez in Commonwealth v.
Holmes, 621 Pa. 595, 79 A.3d 562 (2013):

The Martinez Court recognized that
there are "sound reasons” for a state to
defer consideration of ineffectivencss
clalma to collateral veview: eg, such
claims often depend upon evidence out-
gide the trial record; direct appeal may

not be as effective as other proceedings
for developing such claima; and there
may not be adequate time within gov-
erning appeliate rules to allow for neces-
sary expansion of the record, Martinez,
566 11.8, at ——, 132 B.Ct, at 1318....
However, the Martinez Court held,
there are “consequences” arising from
the choies to defer ineffectiveness clalms
that will affect the State’s ability to ar-
gue, wpon later federal habens review,
that the defendant defaulted trial coun-
gel ineffectiveness dlaima by failing to
raise them in state court. "By deliber-
ately choosing to move trial ineffective
ness claims outside of. the direct-appeal
process, where counsel Is constitutional-
ly guaranteed, the State significantly di-
minishes prisoners’ ‘ability to file such
claims, It is within the context of this
gtate procedural framework that coun-
sel's ineffectiveness in an initial-review
collateral proceeding «qualifies as cause
for a procedural default.” 6566 U.S. at
—, 182 8,Ct. at 1318. . ..

Martinez is significant in its emphasis
on the centrality of claims of ineffective
assistanee of trial counsel, Indeed, the
Court stressed at some length the “bed-
rock” importance of effective counsel at
trial and the derivative-importance of
opportunities to litigate claims of trial
counsel ineffectiveniés, which the Court
went 5o far as to charactervize as claims
of “trial errar.”” Td. at ~—, 182 S.Ct. at
1317-18. ... The Court’s cause and
prejudice holding, iri-sssence, created a
federal safety valve'to allow for a third
level of review—axclisively federal—if
the subject claim involved a frial default,
and initia] collateral review counsel did
not recognizd it.

Id. at 682-83. Given 'thé prior ¢onduct of

the FCDO in deliberately seeking to cre-
ate state procedural defaults that will not
be honored by federal habeas courts, the

. | APPENDIX 062



920 Ta

organization ean be expected to manipulate
claims they raise in state court, in order to
take advantage of the Martinez exception.
It is far better to hava capital PCRA mat-
ters handled by lawyers who do not pursue
such global unethical agendaes, but who
instead ethically and zealously pursue their
client’s cause.

Finally, the FCDO's _dubious self-in-
volvement in virtually all Pennsylvania
capital cases creates another potential is-
sue. Sinece the manner of its involvement
is not regulated by any entity, judicial or
otherwise, we ean expect to see claims
from defendants, in state and federal
court, dertving from hoth the secretive
manner of the FCD0's self-involvement as
well as the_dubious tactics employed once
the FCDO iy involved, Again, it is better
to have lawyers appointed by and respon-
sive to Pennsylvania courts, and devoted to
their clients, while dutifi) to ethical obl-
gations, court processes, court rules, and
court orders, rather than lawyers devoted
to an obatructionist and ultimately politieal
sgendn, which includes strategies to mar-
ginalize state courta.

The FCDO may have removed to faderal
dourt the discrete quostion thls Court
framed in Mitchell directing the FCDO to
prove its asderted claim that it did net
divert federal funds to support its private
agenda in that one PCRA matter. Trre-
spective of the outecome of the removal
gueation in the Third Cirenit, it is this
Court—and not any federal entity—that is
responsible for the supervision of the prac-
tiee of law in Penmsylvania, and we play a
spoctal role in capital cases, even beyond
our general superintendency over the Uni-
fied Judicial Bystem, The FCDO may be
able to shield itself from inquiry by its
yisible claim to be a federal contractor in
PCRA cases—at the same time swearing,
to this Court, that it is acting “privately”
in Pennsylvania—but Pennsylvania is not
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obliged to he complicit in any Pennsylva-
nia lawyer's deceptive, dubious or improp-
er activities. And, this Court is eertainly

not obliged to defer to the FCDO's private

litigation agenda when. it comes to a deter-
mination of the proper representation of
capital defendants in PCRA matters across
the Commonwealth. - Given the FCDOQ's
course of conduct, this; C‘pu:"t should exer-
cise its power to remove FCDO lawyers
from gll Pennsylvania cages, just as we can
remove any lawyer in an individual case
whanever there is a grounded concern that
the lawyer's conduct is adversely affecting
the administration of Pennsylvania Jjustica.

The consequence of this correctlve
measure, of course, is that Pennsylvania
has ta accept and discharge the task of
providing ethical, competent, properly-re-
soureed, and properly-compenaated attor-
neys to discharge the defense function in
capital PCRA litigation; - I am confident
that Permaylvania.is up to the tasl, and
the end result should ke a fairer, more
just, swifter, and less-politicized progres-
sion of Pennsylvania’s capital cases.

IX. The Commonwealih’s Motions

What remains are the Commonwealth’s
Motion for Sanctions-snd the Common-

waalth’s request for a:Rule to-Show Cause
why the FCDO should not be held in con-

tempt, The Moticn for Sanctions js prem-

{sed upon the Motion to Withdraw Coneur-
ring Opinton, The Commonweelth argues,
among other points, that this Motion nei-
ther eomplies with nor is contemplated by
the Appellate Rules, and is meritless in
gome parts, and frivolous in others. The
Commonwealth seeks sanctions in the
form of striking the pleadings; fining
counsel; quashing the Motions; referral of
connsel to the Disciplinary Board; and
payment of the Commonwealth's attorney
fees and costs. The contempt request is
premised upon the FCDO's failure to re-
apond to the Court's initial divective to
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provide a Verified Statement, and Its
choice instead to file its argumentative
Withdrawal pleading. That strategle
choice put the Court to the frouble of
drafting an administrative enforcement or-
der, inconvenienced the Commonwezlth by
extending the litigation, and led to a series
of other pleadings, further burdening the
Court.

Without downplaying the Common-
wealth’s obviously legitimate grievances,
specific sanctions, if any, are betber left to
the formal disciplinary process, if any
ghould result, in this individual case, As
the Commonwealth recognizes, the broad-
er problem that has been revealed is not
the FCDO's misconduct here, but the very
fact of its institutional self-involvement in
g0 many Pennsylvania capital PCRA mat-
ters. I have explained what I believe is
the necessary and appropriate response
above; that proposed response, like the
response the Court has already incorporat-
ed Into its briefing rules, does not depend
upon the input, or invelvement, of disei-
plinary authorities,

Meanwhile, the conduct of the FCDO
relative to its post-decisional motlons here
s hetter viewed in the context of this one
case, I have explained above that the
FCDO's conduct in the PCRA court was
abusive, and its Brief here was equelly
problematic. As Mr. Justice Saylor noted
in his Coneurring Opinion, in response to
my Coneurring Opinion addressing broad-
er concerns respecting the FCD(Q'’s prae-
tice in Pennsylvania, “a referral.to our
lawyer diseiplinary apparatus is warrant-
ed,” to permit involved FCDO counsel to
respond, and to provide a foundation for
imposition of any appropriate sanetions,
Spotz, 18 ASd at 354 (Saylor, J., concur-
ring). The post-decisional Motions, ad-
ministrative orders, Verified Statement,
and the FCDO chart have provided more
of a foundation to assess the conduct at

issue here; and as reﬂected in the Com-
monwealth’s complaints, this additional lit-
igation has raised further questions of
concern. The better course in terms of
possible sanctions, arising from thia indi-
vidual case, is by a formal inguiry.
Hence, I will deny the Commonwealth's
requests,

ORDER

AND NOW, this 3rd day of September,
2014, and in accordance with a Single Jus-
tice Opinion I am flling this same date,
Appellant’s Motions to File Post-Submis-
gion Communieations, Appellant's Motion
for Recusal of Chief Juatice Castille, Ap-
pellant’s Motion for Withdrawal of Concur-
ring Opinion, Commonwealth's Answer
and Motion . for | Sanctlons, Appetlant’s
Withdrawal of Motlen for Withdrawal of
Concurring Opinion and- Motion for Recu-
sal, Commonwealth's- :Answer, including
Request for a Rule to.Show Cause, Com-
monwealth’s Request “for Leava fo Re-
spond . to Verified: 8tatement, and Appel-
lant'’s Motion to Strilie Commonwealth's
Response have been reviewed and are
hereby resolved as follows:

(1) Appellant's initial Motions for Lesve
to File Post—Submission Communi-
cations are DENIED. The Motions
do not fall within the post-submis-
gion communication appellate rule
appellant cites. However, [ have en-
tertained the Motions as a discre-
tionary matter; out of deference to
the coneerns expressed by offlcers of
the Court.

(2} The "Wlthdrawalf’ pleading file by
the Federal Comtunity Defender's
Office (*FCDO”) on August 22, 2011,
which the Court as = whole haa con-
strued as an Applieation for Relief
seeking leave to withdraw the pricr
Motions, is (a) GRANTED ag to the
recusal motion, but {b} DENIED as
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to the motion to withdraw my Con-
curring Opinion

] Appellant.’a Motion for the With-

drawa] of my Concurring Opinion is
DENIED, as is the request to refer
that Motion to the full Court for
decigion (beyond the referral already
made for the administrative purpose
leading to the Court's per curiem
orders entered on July 28, 2011 and
Qctober 8, 2011, to ascertain infor-
matlon necessary to decide the Mo-
tiom).

(4} The Commonwealth's Mation for

Sanctions, taken under advisement
in the Court's Order of July 28, 2011,
and the Commonwealth’s request for
a rule to show cause why the FCDO
should nit be held in gontempt of
court, teken under advisement in the
Court’s order of October 3, 2011, are
DENIED. Sanctions are better left
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to a formal disciplinary process, If
any should result. -

(5) The remaining Motions and respons-

es (including requests for leave to
file) are DENIED as unnecessary to
resolution of the issnes discussed In
this Opinion, inclnding: (1) the Com-
menwealth’s Request for Leave to
Answer the FCDO’s Veriflad State-
ment (with answer sttached), and
the FCDO's ‘Reply thereto; and (2)
the Commonwealth’s Response to
the Answer for Sanctions, the
FCDO% Motion to Strike thet Re-
sponse, and the  Commonwealth's
Answer to the Motion to Strike.

o\ .
© E KLY NUMEERSYSTEM
T
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SCOTUS Refers Death Penalty Lawyer to Pa Disciplinary
-Board -

By Mark Wilson, Esq on August 13,2014 9:41 AM

The U.S. Supreme Court has taken the hlghly unusual move of ;ﬁg__rlgjj_wy_er to the
Pennsyivania Supreme Court's Disciplinary Board for investigation. The case Involves an appeal

by Michael Ballard, who was sentenced to death in ZQi o for kllling his ex—glrlfrlend and three

others The Wall Street fournal reports.

Ballard's attorney, Marc Bookman, the director of the Atlarltlc Center for Cap:tai Representation,
filed an appeal to the U.S. Supreme Court on Ballard's behalf.

Ballard, though, said that he didn’t want to appeal to the Supreme C():-L.ll{t;‘ ‘

Client's Choice?

So why would the Supreme Court refer this matter to the Pennsylvarila Sugreme Court for

discipline? W/ quoted a Yeshiva University law professor who "expressed concern that a lawyer
* could be punished for aggressively protecting a defendant’s rights." But'aggression in this case
was a bit too far, The decision about whether to cantinue with litigation, Including the decision

about whether to appeal, is firmly in the client's hands.

When it comes to the death penalty, however, all bets are off. Just last m'bnth the Florida

Supreme Court Lefgggg allow a lawyer, to withdraw from a case where his client actuaily

wanted to argue /n favor of the death penalty, the ABA Journa/reported. A concurring justice in

the 4-3 decision noted that "the highly significant state Interests in ensu_r_l_ng that the death
penalty is administered fairly, reliably, and uniformly” mean that "a capital defendant cannot

. choose In the first instance whether to pursue the direct appeal.”

Not Ineffective Assistance of Counsel

APPENDIX 066



That's alf wel and good at the state 'level, where many states, lncludlng Florida, have statutes
requiring the attomatic appeal of a death penalty conviction, placing the decision out of the -
defendant's hands. The U.S. Supreme Court, on the other hand, has no such rule. Codld it be
cansldered Ineffective assistance of counsel to. abide by a client's decusion not to petition the
Supreme Court? Or fs thps acase where the attarney knows hetter than the client?

Apparently it's not ineffective assistance, according to the Criminal Justice Legal Foundation's .

Crime & Consequences bfog. As long as everyone can be satisfied the clent is making a free,
reasoned declsion (i.e., the client is not volunteering for the death penalty because of mental
iliness), that's his decision and no one else's. Clients decide not to pursue appeals for many
reasons, and if a clear—headed thinking person wants to go forward with the death penaity,
why stop him? There may be an argument that a _person who volunteers for:the death penalty is,
ipso facto, not clear-headed, but no one's successfully made that argument quite yet.
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Lf not explicitly, there was at iéést going to be an
implication or an inference that Charles is homosexual.
And I didn’t think and I -- and I don’t think any of
the others thought either that it was something that we
needed to hide. I think if we had not raised it as an
issue, the potential consequences -- well, potentially
you run the iisk of getting someone on your jury who
hasn’t discussed this issue and who, when they find out
about it, becomes hostile to you. That's why it came
up. I mean, that's why we felt it was necessary to
bring up. o

That may have answered my next guesticn. Did you ever
think about, for lack of a better term, sweeping the
homosexual issue under the rug?

Well, I can remember different times that we met before
the beginning of the trial and we discussed voir dire
issuves, um, and I know that that issue was one that was
discussed. Did we discuss not bringing it up? I would
imagine that we did. But at thé.time it seemed to me
the way that we went seemed the wiser way and frankly
it still does.

Was there ever any discussion amoﬁgst the team as to
filing motions either in limine or at the numerous
pretrial hearings that were conducted in this case to

prohibit the prosecution from bringing up any issue of

19
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judges who take that attitude, that the motion really
is more properly made once you -- once you come to a
point during the selection where it appears that you're
really not going to be able to -- to agcomplish what
you're trying to accomplish. And honestly that didn’t
seem -- that didn’'t appear to be the way this was. I
mean, the selection took a good deél of time, but we
anticipated it was going to.

You sat a Jjury of 127

Yes.

And do you remember how many altefﬁates you had?

Four, T think.

There was some discussion about Petitioner’'s
homosexuality and that being.brought into the trial.
pid you discuss that lssue with thé Petitioner?

Well, um, again I can't point to any particular time
when this was talked about, but $_would assume that --
that we did. Um, and as I said before, I don’t recall
Charles having any great objection to this'tepic'being
brought up and it just seemed like:it was ~- like it
was gomething that was going to come up and, you know,
something that needed to be dealt with head on.

Okay. And that was the reason it was brought up in
voir dire?

Yes.

92
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hearings or during the jury séléétion process depending
on exactly when this occurred. I did raise it.
Obviously I was concerned.

So in answer to your questlon, I guess that’s a long

‘answer. In answer to your queation, ves, I did at some

point become aware of the fact that Deputy Béhr's wife
was hired as a receptionist at that law firm.

Did you eﬁer think or have any reason tb believe that
she was passing secrets on to her husband?

No. She wouldn’t have become aware of any secrets just
by virtue of her position and‘ﬁh?ufact that . I was
hardly in the office from theﬁ ég‘ﬁhrough the
completion of the trial.

Now, as you indicated, you staftéd to familiafize
yourgelf with the jufy selectioﬁ law and the choosing
of a jury. Did you ever considef the possibility that
you may not be able to pick a jufy in Pennington County
for this case? |

Yes; .

Did you ever consider the possibélity of bringing a

motion for a change of venue?

Yes.

What thoughts or thinking process went through your

mind with regard to those items?

Well, the publicity that had been given to the case,
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the general what I perceived to be.a somewhat
conservative climate in this county, in this state
really. 8o those factors.

Now, I note in the individuallquestions which were
asked all of the potential jurors by both yourself,

Mr. Stonefield and Mr. Bﬁtler,'ail three of you brought
up the fact that Charles Rhines was homosexual. Why
did you do that? s

Two points come to mind about that. One is that we -
we believed that the -- there was an extremely strong

likelihood that the fact of Charles's homosexuality

.would at some point come out in the trial and we did

not want the jury to be surprised with thﬁt point, And
certainly we wanted to gauge as bést we could the
reaction of the jury to that fac£ ﬁhen it did shrface.
So in other words, we felt ——:ﬁé:believed it would come
out during the trial. 8o we waﬁted it to be a point of

voir dire.

It was -- and the second point that comes to mind is
quite frankly that it was a rathér prominent feature of
Charles’'s liféstyle. I£ you talked to him for more
than 36 geconds, he's going to bring it up.

Did you ever consider fi;ing any”motions fo preﬁlude
the prosecutor from bringing @p_é- let me rephrase the

gquestion.
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* Ah, the Judge granted the motion. I don't recall -- I

know the motion was filed. I know the Judge granted
it. To be honest, I don't recall what position we
took. I'm sure we didn’t agree to it; but I don’t know
what the arguments were opposing it.

All right. Why didn‘t you .offer the army records of
Mr. Rhines in mitigation?

Well, I think there were some problems -— I believe
that Charlie had a general discharge anyway for issues
relating to conduct, and I think that the army records
as a whole would not be helpful.

Were you also concerned that‘aﬁyfevidence of admirable
conduct on behalf of Mr. Rhinesiéﬁriﬁg his career in
the army may open up the door foihis criminal-record?
I -~ I don’t recall actually té;%ing about that as I
sit here today. -

You also testified about any efforts to get the Judge
to instruct the jury that they should not consider
Mr.'Rhines's homosexuality aftér they had submitted
some quesfions to the Judge.' Dényou recall that? |
The guestions here this afterﬁoon?

Correct., |

Yes, yes. _

Isn’t it true that you covered homosexually --

homosexuality rather thoroughly on voir dire?
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- I think -- we thought we did. We certainly tried to.

All right. Wasn't one of the focuses of tgat voir dire '
to exclude anybody from the jury that would let the
issue of homosexuality affect their judgment?

Yes, ‘

And do you think that you effectively accomplished
that? o | |

Well, based on the note that ﬁhe jury handed back,
there’s a question in my mind as to whether the jurj
honestly answered those questioné_dufing voir dire.

All right.

There’s always that question in a c¢riminal case.

Did all the jurors that you voir dired and kept on the

jury -- did they all indicate to you during voir dire
that they would not let hbmosexuality, the issue _
thereofL affect their deqision.at the penalty phase?

I think so. o

All right. You testified thaf_ihe defense in this case
was to Eonvince fhe jury that thefe was no
premeditation, correct? .
That's right, yeah.
Would it be fair to gay that youf efforts as a defense
attorney consisted of trying to get the jury to render
a verdict of guilty on second-degree murder?

Well, at least of not guilty on the first-degree murder

TR7T
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Well, it was -- everybody -- as I remember it, the
decision to bring this out was made with Charles and
Charles was aware of it, and the reason that it was
concluded that it would be brought out was that itj
would tend to possibly explain that he was a little bit
different than some of the other‘péopler .That might
tend to have a mitigating factor. Whether it did or
not, I don’'t know. But that was the thought,

So Mr. Rhines was involved in the éonversation
concerning this particular isgue?

I remember on that issue, yes.

And he agreed with and approved the.mention of 1t?
Yes. n

There is another allegation that Petitioner’'s attorneys
were ineffective, committed preju&%ciai error by not
arguing that the police officer'é statement that there
had been no executions in South Dakota since 1948 was
an enticement to get the Petitionef to confess and the
State had implied there was no real possibility of
receiving a death sentence if he confessed. Do you
remember hearing about that particular issue at the
time of trial?

I don’t remember any discussion o%ithat issue.

MR. GORMLEY: No further guéstions, your Honor.

THE COURT: Redirect or cross?
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STATE OF SOUTH DAKOTA )

"IN CIRCUIT COURT

COURTY OF PENNINGTON. ) ASEVENTH JUDTIEIAL cxn&uzT

STATE OF SOUTH DAKQTA,
Plaintiff,

N~ ®m @ ow o og

v, JURY TRIAL
o ! B
CHARLES RUSSELL REINES, 93-81
Defendant. - VOLUME XIII

PROCEEDINGS: © The following malters were had before the
HONORABLE JOHN E. RKONENEAMP, Circuit Judge at
‘Rapid €City, South Dakota, on the 25th and 26th
days of January, 1993, o

APPEARANCES : MR, DENNIS GROFF, MR. JAY MILLER, and
' MR. MARX VARGOD R '

State's Attorney's Office -

Penhington County

Rapid City, South Pakota

FOR THE STATE

MR. JOSEPH BUTLER
, Attorney at Law
PO Box 2670 '
Rapid City, Socuth Dakota © and

MR, WAYNE GILBERY

%t&orne? at Traw
32023 Weat Main Street
Rapid City, South Dakota and

' MR. MICHAEL STONEFTELD
Publiec Defender
Feanington County

Rapid City, South Dakota -
FOR THE DEFENDANT '
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HITNESSES
.(|Hitness Direct Cross, Redirect
YOLUME X - .
Michasl M¢Danigl 2110
JITodd Nicheplai' 2125
Tracy Wiest 2137
Joseph Belgarde 2143
Kerdell Rembeldt 2167
Harold Plooster 2198
VOLUME XI: _ o
{Denald Habbes 2212 2435 2237
Dennis Digges 2239 2264
Bobbi. Royer ‘2265 o
Sheils Pond 2271
Rhenda Graff 2275
Conpie, Rayer 2agl
llaArnold Hernandew 2291
{|Ruby Shelhaner 23632 -
Margaret Rowse 2309
Jemes Flield 2311
|Kerdell Kemboldt 2318
Harold Pleostex 2322
Steve Allender 232
Randy Todriff 2341
Ray Schott 2344
Mike Speer 2349 2355
Heather Hartexr 2358 2380
L XII .
Glen Wishard 2403 2409 ‘
Bteve Allender 2410 2342 - Z450
Jerry Hammerguist 2451
Bud Martin 2457
Thomas Odom 2461
Kerdell Remboldt 2463 2474
Rarocld Plgoster 2476
NVOLUME %ITI - -
“[Elizabath Young 2591 2603
‘lFénnifer Abney 2604 L2618
Peggy Schaeffer 2621
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MR.
MR.
THE

MR.

MR,

MR

Qoo o»

of 1990 or January of 19407
Pther than I séw him-yestenday. '
Were you in'fégplﬁr contact With him about the'timeJ
frame of March 8, 19927 |

No.

‘How about in June of 1992, had he made regular

contact with you at that time?
o. |
GROFF: That's all the quastiqns_x;have.
GILBERT: Wo further questions.
COURT: Thank you, ma'am.
GILBERT: May she be releassd?
GROFF: Yes, 7
GILBERT: (Call Jennifer Abﬁey.
JENNIFER ABNEY,

{wvas sworn ang testifled as folloﬁss)-'

| b:rggq-r EXAMTNATTON
(By Mr. Stonefield:) Tell'us-your name for the
record? |
Jennifer Abna&y, A-b-n>e&-y,

Ty

Tell us where you live?
Sidney, Australia. - .
D;_ggg_;;;; Charles Rhinéa. the person to my 1eft
here? A

Yes. .
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T was living in Rapid and Mem and pad were kind of at
odﬁs as to .what to db and I gaid, why doegn't he come’
to Rapild and live with meée and get a job., I was
married at the time ﬁnd my marriage wﬁs not goq?v'it
was on the rocks, but he caie dcwnf'and T -said, coms
down and gét a énb 50 he caﬁe dmwﬂ afid started tao
work; the first job di&ﬂ)t last too long.

Do you remember where he worked?

Conétrucfion or sdméthiﬁg along ihat 1ine. He got a
jéb with Landstrem Jewelry and he was living with my-

husbaitd and I. T left my hushand and he stayed there

.and I was geoing throuéh the &tigma gf being the only

person in the family that -had ever been dive:ced-and
I counldn't even tell my.pafents. ‘f‘toia them about
it, but it was hard to ex-plé.in it anA Charlie was
there to talk to and be with me. ' |

Was he suppdrtﬁve of you at that tihe?

—ty

Yes, hé& was.,
Ty

He would have beeti at that point in his early 20°'s?

Yes.

How did his 1life seém to be going at that point?
When he firsticame, T was 80 Wrappéd up in what was
going 6h in my life, Ilddn’t think I was terribly
aware of a lot of thinés there. After I separated

and get through some of that and was living in an
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épartment‘ox house wiih gsome friends, Charlie and
spent a lot of time télking and he came teo me one

night apd saif, "I have to talk to you about

something," and he said, what he told me was_?hat he .

T—

Wﬁg:gﬁyh
Tﬁat'WOﬁ;d have been when?
In '78, gomewhere afﬁer October of 78 before the

first of the yesr probably. I think he knew thet he

could tell me that I'd been the most opén in the

- family ahd most liberal and dpenfﬁindga‘and we were

the clogest and he wanted to be able to tell the
family and be accepted foér that, and he wanted to
tell nom and dad and I triad to t#lk him out of.

telling, ' Tliey Wouldn‘taunderstand. He went home and

‘told them anyway and they were véry_ﬁndersﬁanding for

nidwestérn, conservatiye people and I -thought they
did pretty dérn well,

Was this'nraund; would you kay that this was about
the last time period that you and.he have lived close
to one another?

o e -

Yegh,
Over the past geveral years you have not lived inm the
sare general area?

No.

You have heen in town now for a few days?
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Yes.

' You have seen Charlie a few times?

Yes.
Before this weskend, do you remember when the last
time you }aw him wasa?

In Derember of 1990 at Christmastime.

Where was that at?

ﬁe came to Teopeka where I was 1iéihg inh Kansas with
my husbsnd and he had been to Columbus for Christmas
and he came down to see fe. '

Did you spend mﬁch time.togéther?

No, I_ziﬁ_ffg_ig_gim_gnd he walked in the dootr and I
‘ i

stgrted yelling af him and he turned arcund and

lwalked out and I didn't see him until now in Rapid

=
r—

City.
Do you remember befeor¥e that, fhe last time you had
seen him before?
At my dad's funeral.
L

Which wam?
bugust of 'a7.

. Popsssmmp———"
He hsd been back that summer?
My monm and dad had their 40th arniversary in July and
he came lhome for that and wé spent five days together

then and six weeks Ilater my dad died and he came back

then.
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Over the &eara that youiliveé gpggt of lived in
different areaa, have you and he tried to stay in
touch? 7

Chaflie and I have always Btaygd:{n touch, exeept for
the last two years aftér we had h big old family
fight, but=we.§tayed in touch with phone calls and-
letters and whéther we lived clese or not was not-the
'{asue, we.kept in touch. _ i
Were you aware of any of the pl&ceg. othek fhan what
yéu‘have already méntioned, any of the plaées he's
worked?

When he was in Seattls, ﬁe wérkedjht a Whénehel‘s
Donut place and we talkgd a lot about it. Pgrt of
what I have doné_in my line of wofk as & bakery

and we talked about tﬁé,bakary business

consultant,
and ways to makq it more profitable and successful .
and when the company I worked for.went through a .
biiy-out ﬁe went thrbugﬁ frustraticng and we talked
about how to apply for the job for'bdkery companies
énd they were looking for good peoﬁle.

Have you tried at times to help him out in finding
work? . ‘ ‘
This was a time.when I'lived'in Dcnﬁer,‘ﬁrobably
afound '54. I sﬁggested he come ﬁc:Denvef tq live

and he was strxruggling with his sexual identity and
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Denver had a positive gay'commﬁnify, and I thought
that would be a benefit to him to get involved with &
solid gay cémmunity that ﬁas 1earning_tb deal with
whe they were and how they were surviving in-soclety.

I had & job lined up for him .but he never came,

Did vau understand what this proekdure is about here
‘today?

Yes.

How do you feel about Charlie now?

I don't thipnk that any Family member -- T know what

~he's done and I live with that every day,'énd T wiil

live with that every day of my life, but I want hinm
alive, and that doesn'é make anybody elée's grief or
pain ‘apy less, and I know that, but he's my bfqther
and if thera id, if he spends his life in prison,
maybe he c¢ano touch one‘persan.“so this d&é;n't happen
again to scomebody else. .
Can you féxesee or, what kind of & relationzhip
between vou and he couid.yﬁu foresee 1f he were to
receive a 1life sentencé? _

Letters, phone calls, if I am back in the area to
viéit with him. I don't want to lQEE'touch.

Do ypu still Jove him?

Probably more than ever, because he needs it more —

than ever Iow.
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STONEFIELD: Thank you. That's all.
CROSS EXANINATION

{By Mr. Groff:} Ma'am, I just have a few brief

guestions. A# .I understand, in 1987, the family got

. together ‘when your dad died?

Yes.

Can you tell ma héw many yesrs hadiit been since
you'd seeh him when you gaw him in 19877
I seen him in 81, six years, -

And then you next'saw him in 1€907?

A 1 saw him twice in '87. I saw him at Mom and Dad’s

anniversary in '87 and Dad's funeral, 1990.

Between tle years 1981 and ‘1983, as you testify you

have seen him twice in 198Y and opee in 19QOQ is that

right?
——

T maw him im '81, '87 twice, and '90 four times.
. ——— L -

—— . L ,
You haven't had any romtact with him in the last few

years is what you ‘just testified to?

Yes,

—

GROFF: That's all the guestiaons I have.
STONEFIELD: Nothing else.
COURT: . Thank you, ma'am,

STONEFIELD: Could we approach?

{Side bar discussion wes had.]

THE COURT: We will take 8 ten minutes,ﬁecess and please
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