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il
ll Appellarrt havíng served and filed a motion for r:el ief from
illlLhc ci.rcuit co'r-t:/ s judgment- i n the al¡ove-ent:ì..t.Iec,l matter, and
il
llappellee having served and filed a response thel:eto atong with a
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court/ s judgement is denj_ed. Appellant cites pe¡â-llodrlguez v.

Co.Lorado, ._.__ U.S. _, 137 S. Ct. 855, 1.9i L. Ed. 2d 1.Aj (?-0I-l) ,

arguing that the jury improperly considered hi.s sexual orienr-ation i.n

the penal-ty phase of his tria1. Assuming, but not deciding, that t-hi

appellate Court has origi.nal jurisdiction 1-, o grant re_Lj.ef from a

circui.t court's finaÌ judqmenl, uncler SDCL 15-6-60 (l¡) (6) based on an
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alJ-eged change in conditions, and assuming but not deciding that the

constitutlonal rule articul-ated in Pena-Rodriguez is to be

retroactively applied, this Court declines to apply Pena-Rodriguez.

It is this Court's view that neither Appellant's legal- theory

(stereotypes or animus relating to sexual orientation) nor Appel-l-ant'

threshol-d factual showing is sufficient to t.rigger the protectlons of

Pena-Rodriguez; and it is

ORDERED that Lambda Legal Defense and Education Fund/ s

motion for l-eave to file a brief of amicus curiae is denied as moot.

DATED at Pierre, South Dakota, this 2nd day of January,
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